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Absence of Star denotes Gases of Provincial or Small Importance 

^ Indicates Cases of Great Importance, 

^ ^ Indicate Cases of Very Great Importance, 


Adverse possession 

‘Joint tenants — There must be asser- 
tion of hostile title bo their knowledge 

537 

Fraudulent transferor continuing in 

possession for more than 12 years is en- 
titled to declaration or recovery of pos- 
session even if fraud carried out — Fraud 

447 

• Transfer of Property Act (4 of 1882), 

Ss. 106 and 117 — Tenant holding over 
with landlord’s consent remains tenant 
and cannot set up adverse title 254a 

Evidence adduced as to possession 

insufficient — Presumption is that posses- 
sion follows title — Possession 207 

Trespasser — Possession confers de- 
visable and transferable interest 176a. 

Transferee from trespasser can tack 

donor’s possession to his own 176?> 

Animals 

^ Ownership — Wild animals — Game 

started by A in A's land but hunted into 
grounds of B — Property in dead body 
vested in B and not in A. 400 

Arbitration 

Terms of agreement vague and inde- 
finite — Agreement is bad 74a 

Arbitrators more than one — Pre- 
sence of all is essential at all meetings 

746 

Award signed by arbitrator — He can 

record note of dissent 74c 


Arbitration 

^Deed of reference not providing for 

prevalence of views of majority — Majo- 
rity award cannot be maintained — Award 
not unanimous on its face — Party in 
favour of validity must establish that it 
is in fact unanimous lAd 

Benami 

Estoppel — Transaction effected to 

defeat creditor — Creditor defeated — Real 
owner cannot attack benami transaction 
— Fraud 6396 

Setting aside — Transferor can set 

aside transfer to defeat creditors before 
fraud is accomplished — Fraud 313 

Benamidar can sue for possession 

without joining beneficial owner 234 

Bengal Land Registration Act (7 of 1876) 

jS. 78 — Nonregistration as recorded 

proprietor is merely impediment to re- 
cover rent by a decree 531a 

5. 78 — Nonregistration as a pro- 
prietor up to the date of first Court’s 
decree — Registration prior to decree of 
District Judge in appeal cures defect 

5316 

Bengal Land Revenue Sales Act (11 of 1859) 

S. 34 — S. 34 does nob apply to suit 

by third party against auction-purchaser 
at revenue sale 284 

Bengal Municipal Act (3 of 1884) 

S. 261 — Report of chemical examiner 

made before proceedings under S, 251 is 
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Bengal Municipal Act 

not admisBible without examining Gbemi. 
cal Examiner 139(2) 

■ Ss. 273 and 241 — Building below 
plinth level — No evidence to show what 
kind of building accused was going to 
construct or that building when complete 
would contravene rules — No steps taken 
to enforce submission of plan — Accused 
cannot be convicted under S. 273 for 
having infringed Gls. 1 and 2, R. 13 of 
Building Regulation of Giridih Munici- 
pality 490 

Bengal Public Gambling Act (2 of 1867) 

' Ss. 3 and 4 — Griminal P. C, (5 of 
1898), S. 239 — Joint trial of person keep- 
ing gaming house and of persons gambl- 
ing is not illegal as both form part of 
same transaction 139(l) 

Bengal Tenancy Act (8 of 1885) 

Mukarrari lease is not encumbrance 
for purpose of Act and Act 11 of 1869 
also ^ ^ _ 3906 

S. 3 Lands situated within Munici- 
pality are within scope of Bengal 
Tenancy Act unless excluded by Govern- 
ment Notification 

j 182 — Settled raiyat 

ac^'iI'iIiDg lar^d for homestead — He ac- 
quires occupancy rights in such land even 
though it may bo held under different 
landlord 108a 

S. 22 (2) — Person let in as tenant 

though cosharer proprietor, intending to 
cultivate is a third person within S. 22 

398 

S. 50 Rate of rent unchanged from 
time of permanent settlement — Tenant is 
fixed rate tenant 307a 

“ S. 50 — Sub-S. 1 is rule of law while 
8ub-S. 2 is rule of evidence 3076 

5. 50 — Portion of holding conceded 

not fixed rate holding — Presumption 
under S. 50 (2) does not ! arise 307c 

S. 60 — Suit for rent by registered 

proprietor ■ — Tenant cannot plead that 
third person is entitled to recover rent — 
He cannot decide to whom to pay rent 

406 

Ss. 67 and 68 — “JBhowli rent" ex- 
plained — S. 67 has no application to 
claim for bhowli rent 159a 

«S. 67 — Interest can be claimed on 

arrears of bhowli rent apart from S. 67 

1596 

Ss. 69 a?id 70 — Order by Gollector 
directing deposit in Treasury without 
payment is not final 51 ^) 

S. 70 Order passed under jurisdio- 


Bengal Tenancy Act 

tion properly vested is not ultra vires 
for small irregularities in procedure 59a 
S. 70 — Order under S. 70 is final 

596- 

S. 70 Failure to give landlord op- 
portunity of being heard vitiates pro- 
ceeding 5ia 

S. 71 (4) — Removal of crops by ten- 
ant without proper appraisement — Land- 
lord is entitled to full measure of crop 

631c 

Bent payable, explained 3346 
iS. 86 — Surrender by Hindu widow 
Widow’s right is not unqualified — Sur- 
render of her entire interest in raiyati 
holding only amounts to transfer of her 
limited interest in such bolding — Hindu 
Law, Widow ISO 

S. 88 — Transfer of portion of hold- 
ing without landlord’s consent is not. 
binding on landlord — -He can sue for de- 
claration that it is not binding under 
Specific Relief Act (1877), S. 42 291 

S. 88 — Division of holding — Con- 
sent of landlord must be proved — Entry 
in landl6id’§ rent roll showing division 
— Consent will be presumed — Road cess- 
return is not rent roll — Rent receipt 
signed by patwari is also not admissible 
as evidence of such division — Plaint in 
recovery of rent suit by previous land- 
lord will not justify conclusion of deci- 
sion 199^ 

S. 103’ — Certificate by Revenue 

Officer as to publication of Record of 
Rights is conclusive as to publication 
duly made 68c 





S. 148-^ — Suit for rent by cosharer 

— All other cosharers must be joined and/ 
whole rent due must be claimed — Othei>- 
cosharer not objecting decree should be) 
passed, otherwise plaintiff's share should 
be ascertained and decreed 418 

S. 165 — Decree under S. 155 — Court 

has power for enlargement of time even 
if landlord has obtained possession in 
execution 323 

7^*5. 174 - Scope of — Application 
rai^ng question as to execution of decree 
beydnd their scope should be dealt with 
under S. 47 3966 

S. 174 — Notice to person affected bfj 
deposit is not essential 240^, 

jS. 181 — Bengal Village Ohaukidati , 

Act (6 of 1870), S. 61 — Chakran lands^ 
Title of zamindar remains unaffected"" 
After transfer to landlord land is eithe 
**mal” or zerait 144J 
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Bengal Tenancy Act 

Sch. 3. Art. 1 — Lease — Consbruotion 

— Lease fco firm — Original grantees con- 
tinuing members of firm can acquire oc- 
cupancy rights — Suit to eject is barred 
after six months of expiry of lease by 
virtue of Bengal Tenancy Act (8 of 1885), 
Sch. 3. Art. 1 4426 

Sch. 3, Art. 1. Gl. {a) — Mortgage — 

Construction — Usufructuary mortgage of 
zamindari interest ~ Mortgagee letting 
out land to third person during currency 
of mortgage — Suit by mortgagors for de- 
claration that they were entitled to land 
as their khudkasht and that lessees had 
not acquired occupancy rights in land 
Mortgagee had power to induct tenants — 
Tenant acquired non-occupancy rights 
with land subject to mortgage — Suit by 
mortgagor ought to be instituted within 
six months after expiration of mortgage 
or its redemption 392(2) 

Sch. 3, Art. 6 — Decree obtained 

against cosharer tenant — Art. 6 applies 

128 

Bengal Village Chaukidari Act (6 of 1870) 

S. 61 — Chakran lands — Right of oc- 
cupancy cannot be acquired 144a. 

— —S. 51 — Ohaukidar is not liable to be 
ejected until in service 1446 

S. 51 — Chakran lands — Title of 

zamindar remains unaffected — After 


transfer to landlord land is either ‘mal” 
or ‘zeraib’ — Bengal Tenancy Act (8 of 
1885). S. 181 144c 

Bihar and Orissa Excise Act (2 of 1915) 

Ss. 47 and 55 — Prosecution only 

under S. 47 — Accused convicted in addi- 
tion under S. 55 — Conviction held legal 

305 (l)a 

Ss. 47 and 48 — Removal of liquor — 

Presumption under S. 48 is not per- 
missible in trial under S. 47 (h) 305 {l)6 

C. P. Tenancy Act {11 of 1898) 

S. 46 (1) — Act does nob interfere 

with ordinary rights and incidents of 
joint family property 4726 

S. 69 — Permanent lease of sir and 

bhogra land are not prohibited — Tenant 
pleading cannot be ejected 409 

Chota Nagpur Encumbered Estates Act (6 of 
1876) 

Manager’s powers are analogous to 

powers of guardian under Guardians and 
Wards Act 146/ 

5. 3 — Holder of estate is incompetent 

to effect any transfer of estate 146c 

- 5 . 3 — Manager's act outside his com- 
petency — Suit lies for declaration that 


Chota Nagpur Encumbered Estates Act 

what he has done is outside scope of Act 

578 (l)a 

S. 3 — Manager can scrutinize debts 

decreed by competent Court 578 (1)6 

Ss. 9 and 19 — Manager is different 

person from Deputy Commissioner 
Latter’s powers are limited by R. 5 — He 
cannot himself exercise powers of mana^ 
ger 146^ 

Ss. 17 and 19 — Commissioner can- 
not himself grant leases and enter into 
agreements binding on manager though 
his sanction to leases by manager is 
necessary 146d 

S, 17 — Manager is entitled to enter 

into contract to grant lease — His power 
to grant leases is not affected 146{/ 

Chota Nagpur Tenancy Act (6 of 1908) 

Ss. 26 and 27 — Occupancy tenant — 

Contract to pay enhanced rent is illegal 

484 

S. 47 — S. 47 is nob retrospectivs 

2026 

Ss. 80. S4:, 127 and 132 — Notification 

for preparation of Record of Rights made 
under S. 80 — Entries are merely pre- 
sumed to be correct — Bub when made 
under S. 127 entries are conclusive evi- 
dence 71a 

S. 132 — Rights and obligations of 

tenants mean rights and obligations with 
reference to landlords only 716 

-S. 132 — Words “of all the parti- 
culars recorded in such entries” mean 


particulars of rights and obligations of 
tenants as against and to Inndlords 71c 

Ss. 177, 218 and 224 — Suit for rent 

— Third party claiming right to receive 
rent — Appeal from decision lies bo 
Deputy Commissioner and not to Judi- 
cial Commissioner 90 

Ss. 212, 14 (6) and 208— Sale in 

execution of rent decree Raiyat at fixed 
rate can deposit decretal amount to set 
aside sale ^'^4 

Ss. 213 and 215— Rent decree — 

Tenure sold in execution — Application to 
set aside sale — Deputy Collector refusing 
to summon witnesses High Court can 
interfere— Civil P. G. (1908), S. 115— 
Government of India Act (1915), S. 107 

573a 

S. 216 — -S. 215 is wide enough to 

make appeal competent where ‘Deputy 
Collector refuses to summon witnesses in 
application to set aside sale of tenure in 
execution of rent decree Semble 5736 



10 Subject Index, 1919 Patna 

Chota Nagpur Tenancy Act Civil P, C. 


Ss. 215 (3), 221 and 229— Civil P. O. 

(5 of 1908), S. 151, O. 16, B. 5— Execu- 
fcion under the Chota Nagpur Tenancy 
Act cannot be stayed — But High Court 
can stay under powers ancillary to appeal 

343 

Ss. 217, 227 a7td 228 — Bent suit 

decreed ex parte — Application to set aside 
dismissal in default — Application for 
restoration of application dismissed — On 
appeal ex parte decree set aside and case 
remanded — Application for restoration 
of application to set aside ex x>arte decree 
held not tenable under Act and no 
ai>peal lay to Deputy Commissioner 
against dismissal of such application — 
Setting aside ex parte decree was without 
jurisdiction — -No revision lay to revenue 
authorities — Idigh Court held competant 
to revise such order being without juris- 
diction 546 

S. 258 — S. 258 is no bar to suit by 

one set of tenants to recover joint posses- 
sion of land in disputes from another set 
of tooants lid 

Civil Procedure Code (5 of 1908) 

Ss, 2 (2). 47 and 109— Order of High 

Court holding that Subordinate Court 
has jurisdiction to execute decree and 
directing its execution is not final order 
nor a decree 383 

S. 10 — Matters in dispute in both 

suits substantially same — Difference in 
relief claimed does not enable parties to 
continue litigation 491 

S. 11 — Bent suit — General rule is 

that decision in previous suit as to amount 
of rent is not res judicata — Suit on con- 
tract — Bate in issue in previous suit — 
Buie does not apply — Landlord and 
tenant 526 

S 11 — Landlord and tenant — Suit 

for rent dismissed for want of relation- 
ship of landlord and tenant — Subsequent 
suit for ejectment is competent 371 

S. 24 — Order of transfer cannot be 

made unless suit is in Court having juris- 
diction 3456 

S. 35 — No decision on merits — Only 

question being as to costs incurred — 
Court is to decide it on certain principles 
— Appeal and second appeal lies 2576 

S. 35 (2) — S. 35 (2) is not applicable 

when suit is not decided on merits 257a 
S. 37 (6) — Court passing decree ceas- 
ing to exist — Decree should be executed 
by Court having jurisdiction to try suit 

367a 


S. 37 (6) — Independent Courts with 

concurrent jurisdiction within same ter- 
ritorial limits — Either of Courts can 
execute decree of the other 3676 

S. 47. O. 21. B. 97 — Applica- 
tion by auction-purchaser for recovery of 
possession as against prior auction pur- 
chaser fails under O. 21, B, 97, and not 
under S. 47 476a 

S. 47 — Suit by stranger in respect 

of property about which decree is passed 
and no execution taken out is not barred 
by S. 47 454^^ 

5. 47 — Person applying under S. 47 

need not be party to execution proceed- 
ings — He must be party to suit in which 
decree is passed 396a 

S. ^7,andO, 21, B, 90 — Bengal Ten- 
ancy Act, S. 174 — Scope of — Application 
raising question as to execution of decree 
beyond their scope should be dealt with 
under S. 47 3966 

47, 109 and 2 (2) — Order of High 

Court holding that Subordinate Court 
has jurisdiction to execute decree and 
directing its execution is not final order 
nor a decree 383 

S. 47 — S. 47 does not bar suit by 

decree-holder to recover possession based 
on title acquired by sale of property in 
execution of his decree — Such suit must 
be brought within period of limitation 
prescribed by Limitation Act (1908), 
Art. 138 297 

S. 64 and O. 21, B. 97 — Sale of 

equity of redemption in case of mortgage 
with possession — Symbolical possession 
is not necessary to complete title 574a 

S. 66 — Mortgage decree — Purchase 

for judgment-debtor’s benefit — Suit by 
judgment-debtor to recover property 
from purchaser is not maintainable 523 

— —S'. 96 — Practice — Appeal —Bejection 
for non-payment of deficit court-fee — 
Error in calculating amount — Second ap- 
peal is competent 527 

— S. 97 — Preliminary decree is final 
if no appeal is filed against it 420a 

S. 97 — Mortgage suit — Preliminary 

decree not appealed against — Bate of in- 
terest, even if higher, cannot be ques- 
tioned at time of final decree 4206 

— S. 99 and O. 34, B. 1 — Suit for re- 
demption of mortgage — Tenant subse- 
quent to mortgage introduced by mort- 
gagee is necessary party 325a 
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Civil P. C, 

S. lOO — Construction of a document 

is question of law — Document miscon- 
strued — High Court will interfere 334^- 

S. 100 — Question of law based upon a 

question of fact not raised in lower Courts 
cannot be raised 3'29c 

S. 100 — Findings of fact however 

erroneous are conclusive 309f? 

S. 100 — Whether evidence given by 

mortgagee is sufficient to show that S. 59 
was complied with is mixed question of 
law and fact 195 

Ss. 109, 2 (2) and 47 — Order of 

High Court holding that subordinate 
Court has jurisdiction to execute decree 
and directing its execution is not final 
order nor a decree 383 

^ S. llU — Value of subject-matter of 

suit less than Ks. 10,000 — Increase in 
value during pendency in suit is not suffi- 
cient to bring case within S. 110 480(1) 

^ S. 110 — Property in dispute worth 

more than ten thousand but one party 
only appealing — His share not worth that 
amount — Appeal is not permissible 305(2) 

S. 110 and O. 45, Rr. 4, 7 and 8 — 

Appeal to His Majesty in Council — Two 
appeals consolidated for purposes of pecu- 
niary valuation — Security must be de- 
posited in respect of both appeals — Secu- 
rity furnished only in one — Both appeals 
will be stayed 92 

S. 115 — Ohota Nagpur Tenancy Act 
(1908), Ss. 213 and 215 — Kent decree — 
Tenure sold in execution — Application to 
set aside sale — Deputy Collector refusing 
to summon witnesses — High Court can 
interfere 573n. 

S. 115 — Court not applying its mind 

to question of limitation and arbitrarily 
granting application for restoration of 
suit acts without jurisdiction 5435 

S. 115 and O. 21, R. 89— Decision 
on question whether judgment-debtor is 
entitled to apply under O, 21, E. 89 is 
subject to revision 5015 

S. 115 — Order made without juris- 
diction Party not contesting claim, in 
lower Court can apply in revision to set 
aside order made to his prejudice 481 
8. 115 — Other remedy open — Inter- 
ference in revision is not allowed excej^t 
for special reasons where such interfer- 
ence terminates litigation (FB) 425(2)5 

S. 115 and O. 9. Rr, 2 and 8 — 

Order under Rr. 2 and 8 when conditions 
not satisfied is without jurisdiction — 
'Ke\ ision lies 3725 


S, 115 — Government of India Act 

(1915), S. 107 — Right of appeal barred — 
Question of jurisdiction involved — High 
Court can interfere either under S. 107 
or S. 115 2705 

S. 148 — Discretion under S. 148 for 

enlarging time ought not to be arbitrarily 
exercised in matters in which rules of 
limitation apply but only after proper 
judicial consideration — Limitation Act 
(1908), Ss. 5 and 18 543a 

S. 148 — Litigant guilty of laches 

cannot claim indulgence under S. 148 

543c 

S. 151 and O. 16, R. 5 — Execution 

under the Chota Nagpur Tenancy Act 
cannot be stayed — Bub High Court can 
stay under powers ancillary to appeal — 
Chota Nagpur Tenancy Act (6 of 1908), 
Ss. 215 (3). 224 and 229 343 

S. 151 and O. 21, It. 92 — Sale in 

rent decree — Deposit under S. 174, Ben. 
Ten. Act made — Sale confirivied — Suit 
held maintainable and it could not be 
treated as application under S. 151 as 
there was no suit pending 240a 

Ss. 151 and 152 — Courts have in- 
herent power to amend decrees so that 
they may conform with judgments — 
Principle does not apply to compromise 
decrees — Decree not embodying true 
terms of compromise — Cnly remedy is by 
independent suit — Compromise 232 

S. 152 — Execution — Delivery of pos- 
session of property not covered by decree 
— Application by judgment-debtor for 
restoration of property and correction of 
mistake — Court should correct its mis- 
take 141 

O. 1, R. 8 — Suit for declaration of 

proprietary right free from rights of 
highway — Procedure under R. 8, need 
not be followed — Specific Relief Act, 
S. 42 230a 

O. 1, R. 8 — Provisions of E. 8 not 

called in aid, nor Court’s permission 
taken — Decree binds only actual i»arties 
to suit 2305 

O. 1, R, 8 — Relief sought against 

public generally — Provisions of R. 8 roust 

be complied with 230c 

■ O. 2, R. 2 — Practice, Relief — Elec- 

tion — Remedies several — Choice of one — 
Rest of the remedies are barred 4G95 

O. 2, R. 3--^risjoindei‘ of causes of 

action and parties — Test is whether com- 
mon question to be tried between parties 
is disclosed in plaint 381 a 
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Civil p. c. 

0. 2, R. 3 — Suit for recovery of 

money against several persons alleged to 
have been benefited by loan — Suit is not 
bad for multifariousness 3816 

O. 3, R. 1 and O. 23, R. 3 — Plea- 
der’s authority to compromise extends 
only to subject-matter of suit 454a< 

0. 3, R. 1 and 0. 9, Rr. 9 and 10 — 

One of several plaintiffs ordered to ap- 
pear in person — Dismissal of suit for 
default held justified 36 

0. 7, R. 11 — Court-fees Act (1870), 

S. 12 — Order rejecting plaint if based on 
question of valuation only is non-appeal- 
able—But if it necessarily involves deci- 
sion of category or class under vvhioh 
suit falls it is appealable though question 
of valuation is decided 270a 

O, 7, R. 11 (c) — Plaint rejected — 

Court contemplated in S. 12, Court-fees 
Act, may for sufficient reasons review its 
order of demand on application by plain, 
tiff or revise it of its own motion 270c 

O. 8, R. 5 — Plaint allegations not 

denied specifically or by necessary impli- 
cation — Admission should be presumed 

162a 

O. 9. Rr. 2 and 8 — Process fee not 

paid but defendant applying for time to 
file his statement — Suit cannot be dis- 
missed under R. 2 372a 

0. 9, Rr. 2 and 8, and S,115 — Order 

under Rr.2 and 8 when conditions not 
satisfied is without jurisdiction — Revision 

lies 3726 

O.^, R. ^ and 0, 21, Rr. 100 and 

101 — -Case under O. 21, Rr. 100 and lOl 
is not case within meaning of O. 9, R. 4 

5406 

O. 9. B. 9 and O. 21, R. 90— Order 

dismissing for default application to set 
aside sale— O. 9, R. 9, does not apply 

640a 

O. 9. R. 9 and O. 21, R. 90—0. 9. 

R. 9 does not apply to proceedings under 

O. 21, R. 90 (FB) 192 

O. 9, R. 9 and O. 3, R. 1— One of 

several plaintiffs ordered to appear in 
person — Dismissal of suit for default 
held justified 

O. 9, R. 13 — (Per MullicJc, J .) — 

B. 13 assumes that defendant was party 
on record against whom valid decree was 
passed — Minor defendant applying under 
that rule therefore cannot allege that no 
guardian ad litem was appointed for him 
— {Jwala Prasad J., contra) 61 

O. 14, iJ. 1 — Court has no power to 


Civil P. C. 

frame issue not raised in pleadings 196a 

O. 16, R. 5 and S. 151 — Execution 

under the Ohota Nagpur Tenancy Act 
cannot be stayed — Bub High Court can 
stay under powers ancillary to appeal 

34a 

O, 20, R. 12 — Mesne profits — Suit 

for mesne profits finally dismissed — Sub- 
sequent application for assessment of 
mesne profits — Jurisdiction of Court- 
comes to end 581 

O. 21, R. 2 — Payment by judgment- 

debtor— Decree-holder can certify at any 
time — Notice to judgment-debtor is not 
necessary — Decree-holder can certify in 
his application for execution 136(2) 

O. 21, R. 2 (3) — Evidence of whe- 
ther payment is certified or not can be 
gone into — Payment may be certified but 
not recorded 290 (2X 

O. 21, R. 5 — Decree transferred to 

another district cannot be sent directly 
to Sub-Judge but should be sent to Dis* 
trict Judge who is to transfer it to Sub- 
Judge 324a 

O. 21, R. 10 — Court passing decree 

ceasing to exercise jurisdiction — Court 
having power to try suit when applica- 
tion is made is competent to execute de- 
cree 2376- 

-O. 21. i2r. 15. 11 and 17— Though 

application can be allowed to be amended 
to meet requirements of Rr. 11 to 14 it 
cannot be done in case of R. 15 2866 


• 0. 21, R. 16 — Joint decree cannot be 

executed by one in respect of his share 
or whole -decree — When whole decree 
allowed to be executed on behalf of and 
for benefit of all, Court should impose 
conditions for protection of others not 
applying 286a 

O. 21, R. 18 — Set off — Both decrees 

need nob be before Court for execution if 
one is made not executable before other 
is passed 312 (l) 

• O. 21, i?. 22 — Notice is necessary 

only after one year from decree 614c 

O. 21, R. 24 — Attachment is illegal 

unless warrant is sealed with seal of 
nmirh issiiins it 404c 


-O. 21, R, 24 — Penal Code (18C0), 

S. 147 — Accused charged with rioting 
with common objsct of resisting attach- 
ment — Attachment warrant not sealed 

with Court seal-^No offence is committed 

4.0id 
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Civil P. C. 

0.21, i2. 58 — Mortgage decree — 

Sale of mortgaged property— Objection 

to sale cannot be entertained 131 

O. 21, i2. 63 — Plaintiff has to prove 

not only execution of document relied on 
^nd its consideration but'also its genuine- 
ness — It must be definitely proved that 
it is not merely colourable transaction 

345c 

O. 21, S. 66— No valuation other 

than one fixed by Court should be inser- 
ted in sale proclamation' 373 

O. 21, R. 66 — Evidence Act (1 of 

1872), S. 115 — -Sale statement — State- 
ments in are not binding on auction-pur- 
ohaser 309c 

^ O. 21, R. 71 — ■ Auction-purchaser 

making default in payment of deposit — 
Resale of property — Deficit in price — 
Person holding sale is to certify to Court 
fact of deficiency by certificate and Court 
is to execute it as if it were simple money 
deoree~If sale was directed by Oolleotoj 
under Public Demands Recovery Act, 
then person holding sale is to certify to 
him deficiency in sale and Collector is to 
execute that certificate as if it were 
money decree — Public Demands Recovery 
Act (1896), S. 8 102a 

O. 21, B. 71 — Remedy under, is not 

only remedy by which person damnified 
can recover damages 1026 

^ O. 21, B. 71 — Person availing him- 

self of remedy under R. 71 cannot after- 
wards resort to alternative remedy — But 
if remedy under that rule .becomes nuga- 
tory judgment-debtor can pursue alter, 
native remedy under Common law 102c 

0. 21, B. 71 — Claim is not interest 

bearing debt l02d 

0. 21, Br. 85 and 86 — Provisions 

are mandatory — Decree-holder auction 
purchaser failing to deposit balance after 
deducting amount of decree — Property is 
liable to be resold 369 

^ 0. 21, B, 89 — Judgment-debtor, 

subsequently parting with property to 
stranger, can apply to set aside sale 

501a 

0. 21, B. 89 and S. 115 — Decision 

on question whether judgment-debtor is 
entitled to apply under O. 21, R. 89 is 
subject to revision 5016 

0. 21, B. 89 — Judgment-debtor par- 
ting with his interest in property sold in 
execution to a third person can apply to 
tisve the sale set aside — Purchaser from 


judgment-debtor has no locus standi to 
apply under R. 89 465a 

O. 21, B. 89 — Deposit made under 

R. 89 — Sale must bo set aside 4656 

■ O, 21, B. 89 — Court refusing to ac- 

cept deposit by judgment-debtor — High 
Court has power to interfere 465c 

O. 21. B. 90 and O. 9, B. 9 — Order 

dismissing for default application to set 
aside sale — O. 9, R. 9 does not apply 

540a 

O. 21, B. 90 and S. 47— Bengal 

Tenancy Act, S. 174 — Scope of Appli- 
cation raising question as to execution of 
decree beyond their scope should be dealt 
with under S. 47 3966 

^ O. 21. i2. 90 and O. 9, 9—0. 9. 

R. 9 does not apply to proceeding under 
O. 21. R. 90 (FB) 192 

O. 21, B. 90 — Reversioner can set 

aside sale — Hindu law, Reversioner 127 

O. 21, B. 92 and S. 161 — Sale in 

rent decree — Deposit under S. 174, Ben. 
Ten. Act, made — Sale confirmed — Suit 
held maintainable and it could not be 
treated as application under S. 151 as 
there was no suit pending 240a 

O, 21, B, 97 and S. 64-“Sale of 

equity of redemption in case of mortgage 
with possession — Symbolical possession 
is not necessary to complete title 674a 

❖ O. 21, B. 97 andS. 47 — Application 

by auction purchaser for recovery of pos- 
session as against prior auction purchaser 
falls under O. 21, R. 97, and not under 
S. 47 476a 

O. 21, B. 97 — Order under O. 21, 

B. 97 is not open to second appeal 4766 

O. 21, B, 97 — Auction purchaser 

other than decree-holder — Resistance to 
possession — He can apply for fresh writ 
of possession without applying under 
R. 97 (FB) 425 (2)a 

O. 21, Br. 100 and 101 and O. 9, 

B. 4 — Case under O. 21, Rr. 100 and 101 
is not case within meaning of O. 9, R. 4 

5406 

O. 22, B. 4 — Decree obtained against 

ghatwal in personal capacity — Death of 
judgment-debtor — Widow is legal repre- 
sentative of ghatwal 467 

O. 22, Br. 4 and 6 and O. 34 — 

Mortgage suit — Defendant dying after 
passing of preliminary decree — Final de- 
cree obtained without bringing his legal 
representatives on record — Decree so 

obtained is nullity (FB) 4306 
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Civil P. C. 

O. 23. 

Pleader s authority to compromise ex- 
tends only to subject-matter of suit 

451(a) 

O 23, B. 3 — Compromise shown to 

be fraudulent — Court is not bound to re- 
cognize 3255 

^ O. 23, B, 3 — Transfer pendente 

lite under authority of Court — Sub- 
sequent compromise of suit — Court be- 
fore recording such compromise should 
see whether it is bona fide or merely to 
prevent purchaser from setting up de- 
fences open to him — Court should refuse 
to record if compromise is mala fide 

1465 

O. 26, 7?. S — Court can hold local 

inspection only for the purpose of under- 
standing evidence and for no other, pur- 
pose 517a 

— ^ — O. 26, B. 9 — Appellate judgment 
based on result of local inspection made 
by trial Court — Judgment is not legal 

5175 

C. 33, B, 1 — Benaraidar cannot 

be permitted to sue as pauper 585 

O. 33, Br. 4, 5, 6 and 7 — Court has 

power to take evidence upon any matter 
specified in R. 5 58a 

0. 33, Br. 10 and 13 — Crown 

unable to realize dues on foot of personal 
remedy — It has rights to recover from 
property recovered by pauper without- 
instituting separate suit 99 

Q 34 a7id 22, Br. 4 and 6 — Mort- 
gage suit — Defendant dying after passing 
of preliminary decree — Final decree 
obtained without bringing his legal re- 
presentatives on record — Decree so 
obtained is nullity (FB) 4305 

O. 34, B. 1 and S. 99— Suit for re- 

dempbion of mortgage — Tenant subsequ- 
ent to mortgage introduced by mort- 
gagee is necessary party 


325a 


O. 34, B. 3 — Foreclosure suit 


Preliminary decree nob complied with— 
Final decree not passed — Mortgagors 
have no absolute right to redeem 497rt 

O. 34, B. 4 — Court has discretion bo 

order whole or portion of property to be 
sold — Discretion should not be arbitrary 
so as to prejudice mortgagee’s rights — 
Discretion vests in execution Court 28la 
O. 34. B. 6 — Mortgage decree pro- 
viding for personal decree against other 
)>rop 0 rbie 8 on price of mortgaged proper- 


Civii p. c. 

ties being found insufficient is not pro- 
per 365a 

— 0. 34, B. 6 — Transfer of Property 
Act (4 of 1882), S. 68 — Mortgage found 
invalid — Money can be recovered from 
other properties provided there is no 
stipulation that debt will be payable 
from mortgaged properties alone 3655 

O. 38, B, 5 — Attachment before 

judgment continues after decree 4645 
O. 40, B. 1 — Receiver — Sale of pro- 
perty — Auction -purchaser making- pay- 
ment of revenue — Sale set aside — Auc- 
tion-purchaser can sue to recover amount 
spent by him from receiver 554 

'—0.4:1, Br. 10 (2) and 22 (4)— Ap- 
peal dismissed for failure to furnish 
security for costs — Cross-objections can 

be heard ^ ^219(1)' 

O. 41, Br. 17 a7i(i.^'9-77¥leader^f ' 

appellant having no instruiSfcibn — Judge 
sFould dismiss appeal leaving it open to 
appellant to apply for le-adii^ssion 521a 

O. 41, B. 22— Resp6n4©nb can sup- 
port decree on ground deci^d against 
him 196c 

— : — O. 41, B. 23 — Court-fees — Appeal — • 


Suit dismissed on merits— Appeal — Re- 
mand — Second appeal against order of 
remand — Court-fee payable is ad valorem 

478 

O. 41, B. 27 — Evidence is* to^be ad- 


mitted only when it is impossible to giVe 
judgment on evidence on record and not 
when evidence is insufl&cient to decide in 
favour of one party — There must be in- 
herent defect in evidence recorded for' 
allowing fresh evidence on', ground • of- 
discovery of fresh evidence 341a: 

O. 41, B. 27 — R. 27 should; not be 

used to supply defects and loopholes^ — 
Additional evidence should not be admit- 
ted unless there is any difficulty in decid- 
ing case upon evidence already on record 

244a 

0. 41, B. 31 — Sufficient judgment 


9 

General statement that on perusal of all 
evidencse Court is satisfied as bo certain 
set of facts is not sufficient judgment 

5215 

O. 41, B. 31 — Failure to weigh evi- 
dence and to come to satisfactory conclu- 
sion is error of procedure 486 (2) 

0. 41, B. 31 — Judgment of appellate 

Court must contain discussion of evir 
dance on record 1625 
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0. 41 i?. 31 — Omission to consider 

important evidence vitiates judgment 

124 

O. 41, R. 31 — Judgment of appel- 
late Court in affirmance of decree must 
show that Judge had in mind every 
aspect of case lS(2)b 

—O: 41, i?. 33 — Scope — Appellate 

Court can pass any decree which ought 
to have been passed or to make any 
further decree as case may require 196^ 
— — O. 45, Rr. 4, 7 and 8 and S. 110 — 
Appeal to His Majesty in Council — Two 
appeals consolidated for purposes of 
pecuniary valuation — Security must be 
deposited in respect of both appeals — 
Security furnished only in one — Both 
appeals will be stayed 92 

^ Sell. 2, Paras. 8 and 15 — Though 
it is Court’s discretion to extend time, 
still that discretion does not negative 
right to extend time by agreement ac- 
■quiesced in between parties to arbitra. 
fcion ^ ^ ^ 936 

^ Sch. 2, Para. 15 — Award given 
after time is not nullity but only void- 
able. 93 a 

Compromise 

Civil P. C. (1908), Ss. 151 and 152— 

Courts have inherent power to amend 
decrees so that they may conform 
with judgments — Principle does not apply 
to compromise decrees — Decree not em- 
bodying true terms of compromise — Only 
remedy is by independent suit 232 

Contract 

Liability — Stranger — No one is 

liable on contract except party thereto 

Contract Act (9 of 1872) 143(l)a 

^ ll~Mortgage in favour of minor 

Suit by minor is maintainable — Trans- 
fer of Property Act (1882), S. 7 561 

^ Ss. 16 and 74 — Something uncon- 
scionable either in original dealing or in 
^bsequent transaction must be shown — 
Original rate of interest 3 per cent per 
month Stipulation to pay 6 per cent 

per month on default held to be in nature 
of penalty gg 0 

— — S.v. 16 74— Power of Court to 

relieve interest is limited — Interest 293a 
S. 23 Money paid under contract 
tainted with fraud or immorality cannot 
be recovered, e. g., agreement to bring 
about adoption of a particular person 316 
S. 69 — Words “interested in pay- 


Contract Act 

who are under apprehension of any kind 
of loss or inconvenience 10a 

Ss. 69 and 70 — One of several judg- 
ment-debtors paying off decree — His 
rights to recover compensation accrues 

106 

Ss. 74 a7id 16 — Something uncon- 
scionable either in original dealing or in 
subsequent transaction must be shown — 
Original rate of interest 3 per cent per 
mnoth — Stipulation to pay 6 per month 
on default held to be in nature of 
penalty 566 

Ss. 74 and 16 — Power of Court to 
relieve interest limited 293a 

^ S. 74 — Compound interest — Inte- 

4 

rest nob varied for default — S. 74 
has no application 2936 

S. 230 — Agent is not personally liable 

under contract made for principal 143(2)6 
S. 253 (4)— Suit for dissolution and 
accounts— When partner is liable for 
damages for negligence stated 386 

Contributi on 

Tort — Joint tort-feasors — Rule of 
non. contribution applies between joint 
tort-feasors only if parties are wrong- 
doers 

Tort — Joint tortfeasors 


1656 
Several 
defence 
decreed 


paying 


defendants jointly setting up 
knowing not substantial — Costs 
against them jointly — Defendant 
costs is entitled to clai,m contribution 

n u 
Cosharer 

-Tenant inducted into land by one 
eosharer — ^^Other cosharer cannot sue for 
compensation for use and occupation 549 
Rent Suit by cosharer proprietor 
to recover his share of rent without join- 
ing others Decree is money decree and 
not rent decree 474 a 

-Joint property alleged to be dealt 
by one co-owner without consent of 
others Before order restoring property 
to former condition can be obtained eo- 
owner must show some injury materially 
affecting his position 445 a 

Ouster— Denial of title of one co- 
owner by other co-owners amounts to 
ouster Such co-owner is entitled to 


joint possession 
Court-fees 

Appeal — Suit 


4456 


dismissed on merits — 
-Second appeal against 
Court-fee payable is 


uaent of money” include cases of persons 


Appeal — Rtmand 
order of remand 

ad valorem— Civil P.G. (5 of 1908). 6741" 
R. 23 4.^3 



Suifc for possession and 


16 

-Courk'fees 

Appeal — 

mesne profits valued at value of land and 
antecedent mesne profits — Mesne profits 
not ascertained by Court — Appeal chal- 
lenging whole decree must bear same 
court-fee as suit 471 

Oourb-fess Act (1870), Ss. 5.7 (i) and 

(iv), Sch. ‘2, Art. 17 (vi)— Suit for parti- 
tion — Court-fees payable is Es. 10 — Suit 
for recovery of money or immovable pro- 
— ^Court-fee payable is ad valorem 
^ ^ 403 

Court-fee» Act (7 of 1870) 

Ss. 5, 7 (t) and (iw), and Sch, 2, Art, 

17 (vi) — Suit for partition — Court-fees 
payable is Rs. 10— Suit for recovery of 
money or immovable property — Court- 
fee payable is ad valorem — Partition, 

Court-fee 403 

.Q. 7 (2) — Words other sums pay- 
able periodically” must be limited by 
apeoifio words that precede it 541a 

s. 7 (4) (c) — Suit for assessment of 

rent and lor recovery of specific sums of 
money as damages for use and occupation 

^Oourt-fee is payable under S. 7 (4) (c) 

5416 

— — S. 7 (4) (c), and Sch. 2, Art. 17 {Hi) 

guifc for declaration that survey entry 

IB wrong and not binding on plaintiffs— 
Court-fee payable is Ks. 10 13(1) 

^ 7 (9) — Appeal to set aside decree 

absolute in mortgage suit on ground of 
non-joinder of necessary parties in pre- 
liminary decree — Court-fee Payable is 

ad valorem 425(1) 

S 7 (10) (c)— Mortgage suit — Prayer 

for declaration that property was not 
aubiect to certain lien— As plaintiff really 
sought to obtain order that property 
should be sold free of lien, ad valorem 
court.fee had to be paid on value of hen 

g — Order rejecting plaint, if 

baaed on question of valuation only is 
non-appealable - But if it necessarily 
involves decision of category or class 
under which suit falls it is appealable 
though question of valuation is decided 

— nivil p. c., o. 7, B. 11 270a 

S 12 (2) — Appeal to High Court 

dismissed— Respondent cannot be called 

upon to make up dehciency m respect 
of court-fee payable in lower ^ouH^^ ^ 

17 — Landlord, suit by, against 

several sets of tenants, for declaration 
that they pay batai and not cash rents 
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Court-fees Act 

Court-fee payable is Bs. 10 for each set 
of defendants 468 

Sch. 1, Art. 1 — Object of cross-ob- 
jection is declaration for setting aside 
mortgage — Ad valorem court- fee on mort- 
gage is payable 494 

Sch. 2, Art. 17 (3) — Declaration suit 

by several sets of tenants against com- 
mon landlord — Causes of action different 
— Court-fee must be paid separately for 
each cause of action 479 

Sch. 2. Art. 17 (Hi), and S. 7 (4) (c) 

— Suit fot declaration that survey entry 


is wrong and not binding on plaintiffs — 
Court-fee payable is Bs. 10 13(l) 

Criminal Procedure Code (5 of 1898) 

Ss. 4 (fe), 203 and 476 — Information 

reported by police to be false — Com- 
plainant asking for judicial inquiry — His 
application amounts to complaint — 
Magistrate dismissing complaint and 
directing complainant's prosecution — 
Procedure is legal 530 

Ss. 103, 190 (1) (a) and 200— Excise 

Inspector entering house at sunset with- 
out search witness — Search made and 
opium found ■ — “ Accused arrested and 
handed over to police — Investigation 
carried on by himself and opium retained 
and produced before Magistrate — Beport 
and charge sheet submitted — Magistrate 
taking cognizance treating report as 
police report and convicting accused — 
On revision, Magistrate held had no 
seizin of the case, no proper complaint 
being before him — Failure to examine 
under S. 200 vitiated proceedings Con- 
viction could also not be maintained 
Entry after sunset offended Opium Act 
(1 of 1878), S. 14 — Entry without search 
witnesses contravened Criminal P. C., 
S. 103 — Investigation by himself and 
not delivering opium at police station 
contravened S. 20, Opium Act Opium 
Act (1 of 1878), Ss. 14 and 20 452a 

S. 107 — Disturbance of public tran- 
quillity must be established — Individual 

connexion with dispute must be shown 

22a 

^ 3 , 107 — Dispute between two par- 
ties as to civil rights Order binding 
down one party is undesirable 226 

-S. 110 — Omission bo specify nature 

of evidence in notice does not vitiate 
proceedings — Accused taken by surprise 
— He has a right to ask for sufficient time 
to commence oross-examination of wit- 
nesses 


17 


Subject Index 1919, Patna 


Criminal P. C. 

Ss 125 and 428 — S. 428 does not' 

apply feo order under S. 126 — Order 
direcfcing furnishing of security illegal 
or irregular — Order should be set aside 
and not remanded for further inquiry 

171 

S. 133 — essentials to confer jurisdic- 
tion pointed out 528(2)<f 

S. 133 — Criminal Trial — Bona fide 

is question of fact 528(2)/> 

Ss. 133 a?id 137 — Parties consenting 

to decision upon local investigation — 
Regular trial is not dispensed with — 
Order without trial is illegal 172 

S. 145 — Mining rights fall within 

the definition of land in S. 145 210 

Ss. 145, 146 and 195 — Settlement 
of land attached under S. 146— Accused 
applying to subdi visional officer alleging 
that nazir had settled land fraudulently 
without holding auction as directed — 
Petition inquired into and found false — 
Prosecution directed under S. 47G for 
offenca'under Penal Code, S 182 — Ac- 
cused convicted — Settlement of land 
held not judicial proceedings and con- 
sequently prosecution of accused under 
S. 476 was not competent— But order bv 
subdivisional officer could be treated as 
complaint on which cognizance of offence 
under Penal Code, S. 132 could be taken 
Failure to examine subdivisional officer 
as complainant was mere irregularity”” 
Penal Code (1860). S. 182 — ° Crinfinal 
P. C.^ Ss. 476, 200 and -637 203(/ 

.S’. 145 — Mere rejection of evidence 
does not vitiate proceedings unless evi- 
dence rejected is very material document 

132 

Ss. 146 and 146 — Neither of i»artie 9 
found to be in possession — Person in 
actual possession not claiming — Proi)ertv 
should be attached jgQ 

o "Proceedings under 

14o cannot be strucl: off 37 

‘S. 147— Order under S. 147 is with- 
out jurisdiction if made without finding 
m ng t m dispute is exercised within 

three months anterior to inquiry 477 

14/— Existence of ri^^ht of use nf 
water-Order directing ohitruction to 

I^egM constructed is 

S. 147— Dispute concerning right 
to use of water is within S. 147 174 ;. 

S^^^teraeut by accused be. 

at^missible bub has 
great evidentiary value 584a 

1919 Indexes (Pat.) — 3 


Criminal P. C. 

Ss. 190 a7id 202 — Nonocgnizabla 

offience — Magistrate can take cognizance 
on police report under S. 190 — He can- 
not then hold judicial inquiry under 
S. 202 319c 

Ss. 190 (1) (a), 200 and 103 — Ex- 
cise Inspector entering house at sunset 
withbub search witness — Search made 
and opium found — Accused arrested and 
handed over to police — Investigation 
carried ou by himself and opium retained 
and produced before Magistrate — Report 
and charge sheet submitted — Magistrate 
taking cognizance treating report as police 
report and convicting accused — On re- 
vision, Magistrate held had no seisin of 
the case, no proper complaint being be- 
fore him — Failure to examine under 
S. 200 vitiated proceedings — Conviction 
could also not be inaintainel — Entry 
after sunset offended Opium Act (l of 
1878), S 14 - Entry without search 

witnesses contravened Criminal P. C. 
S. 103 — Investigation by himself and 
nob delivering opitim at police station 
contravened S. 20, Opium Act 452</ 

— .S’.*?. If 6 and 476 — Order directing 
prosecution for forgery can bo passed 
against person not party to proceedings — 
Order for prosecution under S. 46(), Penal 
Code, can be passed under Criminal 
P. C., S. 195 — “.Tudicia! proceeding” ex- 
plained ,00 j[ 

; S. 196— Inquiry must be complete 

in every detail — Considerable ill-feeling 
between parties and likeliliood of loisiisa 
of law- -Sanction ought nob to be granted 
— Court has to uso its discretion with 
caution 

S. 195 — Notice to 


accused 


••) j V 

is not 

essential but desirablo — Omission to give 
notice is not illegality — Proceed iogs arc 
nob vitiated for want of notice .522 


iS. 195 — Information to police not 
false to knowledge of accused — Sauction 
for prosecution under S. 1<S2, T. 1 ». C.. 

should not be given — Penal Corle (1860) 

S. 182 ^ ^ 

■ S. 195 banotion fer prosecution 
must state otfence and Court whore it 
was committed 416;. 

8'. 195 —Penal Code (1860), S 3 . 19 ^ 

and 211 — Sanction granted for prosecu- 
tion under S. 193- No proceedings can 
bo sustained under S. 211 416 /. 

S. 195 Appeal ordinarily lies” — 
Additional Sessions Judge is competent 
to grunt sanction in matter arising out 
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of a trial befeve First Class Magistrate 

362a. 

iS 195 — Discretion should be exer- 
cised cautiously 3626 

S. 195— Penal Code, (i860), S. 211 

— Sanction for prosecution under S. Sll, 
when should be granted enunciated 362c 

S. 195 — (Per Pull Bench)^ 3. 195 

(7) (c) applies to Small Cause Court — 
Order granting or refusing sanction to 
prosecute passed by Small Cause Court — 
Court proper to review is District Court 
[J'iVala Prasad, J., dissenting) (FB) 350 

195 and 476 — Sanction to pro* 

secute under S. 196 with an order direc- 
ting piosccution under S. 476 is illegal 

319f2 

S. 195 — No sanction to l)e granted 

unless foundation for charge is on re- 
cord itself 215(^ 

S’. 195 — Court in granting sanction 

should be satisfied that tliere shall be no 
abuse of administration of criminal jus- 
tice 2156 

S..195 — Lower Court using discre- 
tion in not granting sanction — Appellate 
Court should not grant unless satisfied 
of reasonable prima facie case fit to be 
tried — It must give reasons for differing 
with lower Court 215^; 

Ss. 200 and 345 — Failure to examine 

complainant is improper — Noncom pound- 
able offence — Compromise cannot be 
sanctioned 515 

~Ss. 200 and \0Zand lG0(l)(a) — Ex- 
cise Inspector entering house at sunset 
without seajch witness — Search made 
and oi)ium found — Accused arrested and 
handed over to police — Investigation 
carrieil on by Idinself and opium retained 
and produced l>eforo Magistrate — Report 
and charge sheet submitted Magistrate 
taking cognizance treating report ns 
police report and convicting accused — 
On revision, T^fagistrate held had no seisin 
of the case, no proper complaint 
being before Viim — Failure to examine 
under S. 200 vitiated proceedings — Con- 
viction could also nob be maintained — 
Entry after sunset offended Opium Act 
(1 of i87«), S. 14 — Entry without search 
witnesses contravened Criminal P. O. 
S. 103 — Investigation by himself and 
not deli vering opium at police station con- 
travened S. 20, Opium Act ^ 452a 

Ss. 200, 476, and b'al — Criminal 

P. G. (1898), Ss. 145, 146 and 195 — • 
Settlement of land attached under S. 146 


— Accused applying to subdivisional 
ofiScer alleging that Nazir bad settled 
land fraudulently without holding auc- 
tion as directed — Petition inquired into 
and found false — Prosecution directed 
under S. 476 for offence under Penal 
Code, S. 182 — Accused convicted — Settle- 
ment of land held not judicial proceeding 
and consequently prosecution of accused 
under S. 476 was not competent — But 
order by subdivisional offfcor could bo 
treated as complaint on which cognizance 
of offence under Penal Code, S 182 could 
be taken — Failure to examine subdivi- 
sional officer as complainant was mere 
irregularity 203a 

S. 200 — Examination of complainant 

must be scrupulously observed — Omis- 
sion to examine may not vitiate trial 
under exceptional circumstances 2036 

S. 2o2 — Complaint against police 

officer of having committed cognizable 
offence — Magistrate should bold* imme- 
diate inquiry and should proceed to spot 
without delay 495a 

S. 202 — Disposal without examining 

complainant ancecedent to ordering in- 
quiry is without jurisdiction — Subse- 
quent examination does not help 319a 

S. 202 — Transfer of case under 

S. 192 — Process issued to complainant’s 
witnesses does not alter nature of trans- 
fer 3196 

Ss. 203, 204 (3) and 437 — In set- 
ting aside order of dismissal notice is 
not necessary 6676 

^ Ss. 203, 204 (3) and 437— In revi- 

sion further judicial inquiry ordered — 
Summons to accused cannot be issued 
before inquiry is completed and prima 
facie case is made out 667c 

Ss. 20d,4 {h) 476 — Information 

reported by police to be false — Com- 
plainant asking for judicial inquiry — His 
application amounts to complaint — 
Magistrate dismissing complaint and 
directing complainant’s prosecution 
Procedure is legal 530 

Ss. 203 and 437 — Magistrate not 

issuing process against some accused 
and convicting others — Application to 
proceed against remainder after convic- 
tion — District ^Magistrate setting aside 
order without notice — District Magis- 
trate had jurisdiction to proceed under 
S. 437 and no notice was necessary 
as accused never appeared 361a 
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239 — Joint trial of person keep- 
ing gaming house and of persons gambl- 
ing is not illegal as both form part of 
same transaction — Bengal Public Gambl- 
ing Act (2 of 186V), Ss. 3 and 4 139(l) 

^ Ss. 250 a7id 476 — Complainant 

ordered to pay compensation under S. 250 
— Prosecution under S. 211, I. P. C., 
held incompetent and unjustified 8i 
Ss. 263 and 367 — Judgment in sum- 
mary trial must contain brief statement 
of reasons for finding 253 

Ss. 345 and 200 -- Failure to ex- 
amine complainant is improper — Non- 
compoundablo oilence — Compromise can- 
not be sanctioned 545 

S. 350 — Accused, charged with 
several offences — Magistrate trying case 
transferred before its completion — Suc- 
ceeding Magistrate hearing case de novo 
also transferred before conclusion — For- 
mer Magistrate retransferred in his place 
Case taken up by Magistrate trying it 
originally from where he had left before 
being transferred and accused convicted 
Trial held to be illegal — Accused 
ordered to be tried de novo 578(2) 

S. 350 — De novo trial started — 
Magistrate on retransfer cannot start 
from stage where he left it— He must 
also conduct de novo trial 311 


Ss. 367 a7id 427 — Appellate Court 
must write reasoned and considered 
judgmeub setting out facts, points for 
determination and stating grounds for 
decision Judgment omitting to do so is 
erroneous 529 

S. 367 — Provisions laid down in 

B. 367 must be complied with 290(l) 
iSs. 367 a7td 263 — Judgment in sum- 
mary trial must contain brief statement 
of reasons for findings 253 

S, 369 — High Court passing judg- 
ment in revision Roviesv is incorn j'etent 




S. -403 


514 

Accused ac.iuitted on 


charge of cheating — Subsequent trial ol 
charge of falsification of accounts on 
same record is nob legal — Penal Code 
(1860), Ss. 420 and 477-A 384 

” Trial an<l acriiiiital on 

charge of kidtiapping under S. 363, 
I. 1. C. — Subse.iuonb trial for cflenceg 
under Ss 366 and 368 is illegal 70 

Ss. 4U8, 413 and 439 — Joint trial 
Appoalalrle and non- appealal.le sen. 
tenco — Accused entitled to appeal ap- 
pealing High Court has ample j'-ovvers 


Criminal P. C. 

to deal with cases reported to it pr com- 
ing to its notice 626 

Ss. 413, 408 a72d 439 — Joint trial — 

Appealable and non-appealable sentence 
— Accused entitled to appeal appealing — : 
High Court has ample powers to deal 
with cases reported to it or coming to its 
notice 556 

S. 4i9 — Appeal under — Before ap. 

peal can be sumnriarily dismissed op- 
portunity must be given to appellant to 
be heard — Petition of appeal adjourned 
— Notice of adjournment must be given 
to appellant 54a 

S. 421 (l) — Appellate Court must 

peruse petition of appeal and judgment 
appealed against and then if it thinks 
that there was no ground for interfering 
it may dismiss appeal summarily 546 

S. 423 — Duty of Court to go through 

record is irrespective of whether appel- 
lant appears or does not appear 6\c 

-'Ss. 427 a7id 367 — Appellate Court 
must write reasoned and considered 
judgment setting out facts, points for 
determination and stating grounds for 
decision — Judgment omitting to do so 
is erroneous - 529 

Ss. 428 and 125 — S. 428 does not 

apply to order under S. 125 — Order 
directing furnishing of security illegal or 
irreguiai — Order should bo set aside and 
not remanded for further inquiry 171 

S. 4 37 "Person not tried is not 

accused person 567a 

Ss. 437 and 203 — Magistrate not 

issuing process against some accused and 
convicting others — Application to pro- 
ceed against remainder after conviction 
— District Magistrate setting aside order 
without notice — District Magistrate hal 
jurisdiction to proceed under S. 437 and 
no notice was liecessary as accused never 
appeared ‘ 3Gla 

S. 43/ In ordering retrial notice is 
not necessary when accused have nob 
appeared 3 ( 11 /, 

Ss. 439, 408, a7id 413 — Joint trial — 
Appealable and non- a ppealahle sentence — 
Accused entitled to ap])oal api>ealing- — 
High Court lias ample powers to deal 
witli cases reiiorted to it or coming to 
its notice 55 *^ 

■ S. 439— landings of fact are bind- 
ing— But Court can enter into investiga- 
tion of facts of case 53 hf 

S. 439 — Order otherwise legal can- 
not be interfered with merely on ground 
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that different conclusion from facts can 
be drawn 3216 

Ss. 475 and 195 — Order directing 

prosecution for forgery can be passed 
against person not party to proceedings 
— Order for prosecution under S. 466, 
Penal Code, can be passed under Crimi- 
nal P. C., S. 195 — “Judicial Proceeding” 
explained 551 

Ss. 476, 4 (/i) and 203 — Information 

rsported by police to be false — Complai- 
rant asking for judicial inquiry — His 
application amounts to complaint — Magis- 
trate dismissing complaint and directing 
complainant’s prosecution — Procedure is 
legal 530 

Ss. 476 and 537 — Complaint against 

Police Sub Inspector for extortion — 
Magistrate dismissing complaint and 
directing prosecution of complainant — 
Procedure is regular and quite legal 4956 
^ S. 476 — Fresh evidence under 

0. 41, E. 27, improperly admitted — 

Prosecution on such evidence is not 
sustainable 8416 

S. 476 — Information laid before 

Magistrate with view that be should take 
action found on inquiry by police to be 
false — Prosecution started under S. 182, 

1. P. C., held to be valid 321a 

Ss. 476 and 195 — Sanction to prose- 
cute under S. 195 with an order direct- 
ing prosecution under S. 476 is illegal 

319d 

S'. 476 -Order under S. 476 is not 

appealable 319c 

^ S. 476 — Enquiry under S. 476 con- 
ducted Uy M igisbrabe other than Magis- 
trate taking cognizance of case is not 
Judicial proceeding and person giving 
evidence in such enquiry cannot be pro- 
secuted for perjury — Penal Code (1860), 
S. 193 266 

S. 476 — Certificate Officer, acting 

under Bihar and Orissa Public Demands 
Recovery Act, acts as Revenue Court and 
is competent to make order under S. 476 

- 212 

Ss. 476, 200 and 537 — Criminal 

P. C. (1898), Ss. 145, 146 and 195~Set. 
tiement of land attached under S. 146 — 
Accused applying to subdivisional officer 
alleging that Nazir had settled land 
fraudulently without bolding auction as 
directed — Petition inquired into and 
found false — Prosecution directed under 
S. 476 for offence under Penal Code, 
S. 182 — Accused convicted — Settlement 


of land held not judicial proceeding and 
consequently prosecution of accused 
under S. 4 76 was not competent — But 
order by sub-divisional officer could be 
treated as complaint on which cognizance 
of offence under Penal Code, S. 182 could 
be taken — Failuie to examine subdivi- 
sional officer as complainant was mere 
irregularity 203a 

jS. 476 — Offence referred to in S.195 

must be brought to Court’s notice during 
course of judicial proceedings 169a 

■ jS. 476 — Appellate Court has power 

to grant sanction 1896 

5. 476— Nearest Magistrate can try 

case — Local or territorial jurisdiction is 
immaterial • 189(r 

S. 476 — Prosecution under S. 476 is 

bad in absence of evidence of offence on 
record 143(2) 

5. 476— Execution proceedings — 

Judgment-debtor filing petition of satis- 
faction- Court finding it to be forgery — 
Finding upheld by appellate Cpurt — 
Appellate Court directing judgment- 
debtor’s prosecution under S. 476 — Trial 
Court held had jurisdiction to institute 
proceedings under S. 476 though directed 
by appellate Court to do so - 78a 

— S. 476 — Mere delay in instituting, 
proceedings does not vitiate them 786 

S. 468 (4) — Sub-S. 4 applies only 

where husband and wife live separate by 
free and voluntary contract — It has no 
application where they live apart in. 
obedience of decree of panchayat of caste- 
men 339 

S. 522 — Mere conviction under 

S. 448, Penal Cede is not sufficient for 
order under S. 522 — Offence must bo at- 
tended with criminal force 26 

S. 626 — Grounds — Stopping cross- 

examination of complainant is ground for 
transfer 565 

^ S. 526 — Application for transfer — 

Guiding principles arc apprehension of 
bias or case prejudged by Magistrate 615a 
S. 526 — Error of judgment in ad- 
mitting evidence is no ground 493a 

S. 526 — Refusal to supply accused 

with copies of confidential documents 
does not apprehend any bias 4936 

S. 528 — Powers of transfer should 

be exercised not capriciously or arbitra- 
rily — Time for disposal very little No 
sufficient reason for transfer 260 

S.<^. 537 and 476— Complaint against 

Police Sub-Inspector for extortion — Ma- 
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gistrate dismissing complaint and direct- 
ing prosecution of complainant — Proce- 
dure is regular and quite legal 4956 

S. 537 — Proceedings are full of irre- 
gularities — Burden of proof of absence of 
prejudice is on prosecution 4526 

Ss. 537, 476 and 200 — Criminal 

P.C. (1898). Ss. 145, 146 and 195— 
Settlement of land attached under S. 146 
— Accused applying to Subdivisional 
Officer alleging that Nazir bad settled 
land fraudulently without holding auc- 
tion as directed — Petition inquired into 
and found false — Prosecution directed 
under S. 476 for offence under Penal 
Code, S. 182 — Accused convicted — Settle- 
ment of land held not judiciad proceeding 
and consequently prosecution of accused 
under S. 476 was not competent — But 
order by Subdivisional Officer could be 
treated as complaint on which cognizance 
of offence under Penal Code, S. 182 could 
be taken — Failure to examine Subdivi- 
sional Officer as complainant was mere 
irregularity 2 C 3 a 

Criminal Trial 


Duty of Court — Rioting and causing 
grievous hurt — Prosecution story as to 
rioting disbelieved in appeal — Residue of 
evidence should be examined with care 
for finding criminal responsibility of ac- 
cused for injury caused 534 ^ 

Duty of Courts Prosecution story 
believed to be in substance unfounded — 
Judge can in his discretion determine 
whether ha believes witnesses 5346 

Bona tides is question of fact — Cri- 
minal P. C.. S. 133 528(2)6 

’Procedure— Shutting out questions 
tendiug to establish defence is illegal 

5166 

Intimidating accused or counsel is 
highly improper 515/ 

Accused pleading accident must show 
that offence was result of accident — Pe- 
nal Code, S. 80 404e 

Confession uncorroborated but vo- 
luntary Conviction is nob bad— Retrac- 
tion Voluntary character is not taken 
away 333 

Question of motive should be consi- 
dered only upon facts established— Judge 
should not import his personal knowledge 


^ ^ , . 1116 

isurden of proof is on Crown 

(FB) 27/ 

Charge — Sessions Judge should be 
precise in framing charges (FB) 27p 


Decree 

Construction — Decree in general 

terms — Judgment may be looked at 1966 
Setting aside — Fraud — Ex parte de- 
cree passed — Subject-matter of suit found 
not to be in existence — Decree being 
fraudulent, Court can set it aside 163 

Binding — Major defendant described 

as minor — Decree is not binding on him 

10 c 

Deed 

Construction — Manuscript matter 

added to printed form conflicting — Ma- 
nuscript must prevail 252 

Construction — Deed contemplating 

further execution of deed of contract — If 
this is imperative and nob formal, previ- 
ous deed of contract is unenforceable 
otherwise it remains binding though for- 
mal document is not drawn up 146/^ 

Easement 

^ Light and Air — Extinguishment — 

Mere non-user does not amount to aban- 
donment — Pulling down of old building 
does not destroy right 185 

Election 

Remedies several — Choice of one — 

Rest of the remedies are barred 4696 

Evidence Act(l of 1872) 

S 5 . 9, 11 and 21 — Previous state- 
ments of accused if relevant are admis- 
sible — Before whom made is immaterial 

5846 

Ss 11, 9 and 21 — Previous state- 
ments of accused if relevant are admis- 
sible — Before whom made is immaterial 

584c 

Ss. 19 and 20 — Admissions or uom- 

proraise by landlord is not binding on 
tenant 3096 

Ss. 21, 9 and li — Previous state- 
ments of accused if relevant are admissible 
— Before whom made is immaterial 5846 
S. 35 — Report by process server be- 
ing official record is admissible 45je 

S. 35 — Ilissiwari prepared under 
S. 30, Bengal Land Registration Act, is 
admissible having been made by a person 
by whom it is signed 56 

Ss. 68 and 70 — In Bihar and Orissa 
scribe must prove his intention of signing 
as attesting witness 411a 

~ Ss. 68 and 70 — Scribe only attesting 
witness describing himself as scribe and 
not witness — In absence of proof that he 
signed as attesting witness document is 
unattested 4116 

S. 68 — Document must be attested 

to create lien on property 411<ri 
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Evidence Act 

<55. 68 and 70 — Manager's admission 
of execution may bind liiin bub not minor 
members — Mortgage must be proved 
against them 411e 

S. 92 Oral evidence to contradict 
not terms bub recitals in deed is admis- 
sible 344 

S. 101 — Ijegality of warrant im- 
pugned as it was signed by sberistadar — 
That it was signed by him without autho- 
rity must be proved by person who im- 
pugns its validity 4046 

I" 'Si’. 102 and XOZ — Suit for balance of 
price Property and deed in possession of 
vendee Mere denial of receipt does not 
shift burden of proof of consideration on 
defendant 414 

S. 114, Ulus. (6) and S. 133 — Evi- 
dence of accomplice though sufficient for 
conviction must be corroborated before ac- 
ceptance in material particulars 584c 
S. Ill, Ulus, {e) — Presumption 
under, applies to acts in connexion with 
official document 404a 

S. 115 Question of estoppel must 
arise out of pleadings — No facts alleged 
suggesting estoppel — Court will not con- 
sider it _ 309a 

.8. 115 Statements in auction sale 
are not binding on auction-purcliaser 
—Civil P. C. (5 of ISOS), O. 21. R. 66 

b09c 

133 Evidence of accomplice 
though suflicienb for conviction must be 
corroborated before acceptance in mate- 
rial particulars — Evidence Act, S. 114, 
nius. (b) _ ^ 58jc 

5. 151 — Indecent and scandalous 
Questions When Court may forbid and 
when nob, stated 615c 

• ^51 (Questions in cross-exa.rjina- 
tion pub to subsequent witnesses and nob 
to earlier — Admissibility is not affected 
Questions even scandalous or indecent 
should not be disallowed 515d 

S. 151 — Advocate’s discretion in 

putting particular question to witness 
must not be fettered 515c 

Execution 

Objection that judgment- debtor 

was dead when decree was rliade can be 
raised in execution proceedings (FB) ^tSOa 

Delivery of possession of property 

nob covered by decree — Application by 
judgment. debtor for restoration of pro- 
perty nnd correction of mistake — Court 
should correct its mistake — Civil P. C., 
S. 152 111 


Estoppel — Transaction 


Fraud 

Benami — 

effected to defeat creditor — Creditor de- 
feated Real owner cannot attack ben- 
ami transaction ^ 5396 

Adverse Possession — Fraudulent 
transferor continuing in possession for 
more than 12 years is entitled to declara- 
tion or recovery of possession even if 
fraud carried out 447 

Benami — Setting aside — Transferor 

can set aside transfer to defeat creditors 
before fraud is accomplished 313 

Government of India Act (1915) 

S. 107 — Chota Nagpur Tenancy Act 
(l908), Ss 213 and 215 — Rent decree — 
Tenure sold in execution — Application to 
set aside sale — Deputy Collector refusing 
to summon witnesses — High Court can 
interfere 573a 

S. 107 — Right of appeal barred — 
Question of jurisdiction involved — High 
Court can interfere either under S, 107 
or Civil P C. (1908), S. 110 2706 

Guardians and Wards Act (8 of 1890) 

Hindu Law — Joint family — Mitak- 

shara — Guardian cannot be appointed of 
lunatic member of the family in respect 
of his interest in property 482a 

S. 2i — District Judge’s permission 

to marry to suitable bridogrcoin is nob 
only desirable but essential — Shia girl’s 
option to marry man of her choice after 
puberty is subject to sanction — Maho- 
medan law. Marriage 276 

Hindu La w 

Adoption — Datta homam though es- 
sential among twice-born castes relaxa- 
tion is made where son belongs to same 
gobra 377a 

Adoption — Validity — Pollution does 

not affect validity of adoption where 
religious rights are not essential 3776 

Adoption — Khsatriyas — Among 

Khsatriyas there is no prohibition against 
adoption of brother’s child by reason of 
pollution before ilbh day from birth, nor 
also before P.lst day owing to impurity 
of cliild’s body 377(5 

Alienation — Father can alienate only 

for antecedent debt or for uecessitv 

■ 472a 

Alienation — Manager — Debts bor- 

rosved for family necessity — Mortgage 
can be effectively executed 411c 

Alienation — Widow — Necessity — 

Benelit of husband's soul is good consi- 
deration for gift — Gift must not be of 
excessive portion 268a 
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Hindu Law 

Alienation — Widow — Necessity — 

Proof — On priraa facie proof of necessity 
burden of proving gifts to bo excessive 
shifts on reversioner 2686 

Alienatiou — Necessity — Payment of 

rent is legal necessity — Sale of immov- 
able property for payment of rent is not 
necessarily justified unless no other os- 
tensible means to pay existed 247a 

Alienation — Widow — Lessee agreeing 

to pay previous rent decree out of lease 
money — Failure to pay — Sale in execu- 
tion of rent decree held not justified by 
legal necessity 2476 

Alienation — Widow — Necessity — 

Actual pressure and benefit conferred 
must be considered 219 (2)6 

**’ Alienation — Widow — Part of con- 
sideration not for legal necessity — Entire 
sale is liable to be set aside —Purchasers 
are liable to account for mesne profits 

67 

Debts — Son’s liability — Father in- 
solvent — Son’s share is not liable to be 
sold to pay father's debt 489 

Debts — Father — Father becoming 
surety for stranger’s crime — Suit decreed 
against fabliar — Sale of family property 
Son s share is not liable — Security for 
another’s crime being illegal debt 422 
Debts Father — Debt incurred to 
help relative — Sons are liable 283 

— I Debts— Father — Decree against, is 
binding on sons lOd 

Joint family — Property acquired by 
wife of member for her own benefit and 
that of her children — Acquisiiiion is not 
for benefit of entire joint family 539^ 
^ Joint family Mitakshara — Guard- 
ian cannot be appointed of lunatic mem- 
ber of the family in respect of liis inter- 
est in property 432 ^ 

Joint family — Father lunatic — Adult 
son is karta 4826 

Religious endowment — Validity — 
There must be comploto dedication — In- 
come nob proved to be applied to idol — 
Conduct of parties inconsistent with 
trust In such case subsequent grant by 
Hindu widovv does not confer any valid 
tiblo on idol 442 ^^ 

Revorsioner — Civil P. C. (1908), 

O. 21, R. 90 Reversioner can set aside 
sale 227 

— Widow — Bengal Tenancy Act (iSSo), 
S. 86 — Surrender by Hindu widow — 
Widow’s right is not un.iualified— Sur- 
render of her entire interest in raiyati 
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H indu Law 


Income-tax Act (7 of ldl8) 

5 . 9 . 2 (1) (0) and 4: 




holding only amounts to transfer of her 
limited interest in such holding 120 
— ; Will— Construction — Testator pro- 
viding that his widow and predeceased 
son s widow should remain in possession 
and that after death of widows liis grand- 
sons should become permanent iiieTliks — 
His wife predeceasing him— Predeceased 
son s widow took widow’s interest — 
Grandson received vested interest 

2l9(2)a 

. ^ , "Income from 

manufacture of sugar made from 8U':»ar 

cine grown in land is nob exempt is agri- 
cultural income (FB) 260 

and 2 (1) (i)-Income from 

manufaeburo of sugar made from su<»ar 
cane grown in land is not exempt” as 
agricultural income (FB) 260 

— Contract Act (1872). Ss. 16 and 74 

—Power of Court to relievo interest is 
limited 

Interpretation of Statutes 

Fiscal enactment Should, as far as 

possible be construod in favour of the 
subject 

-—Retrospective effect— Amending Act 

without any express term is nob retros- 


pective 


202a 


Particular enactment prevails when 
genoral enactment would overrule for 

r c. (SB) 846 

Turisdiction — Statute which pur 

ports to oust civil Courts jurisfliction 
must ho strictly const rued 71 ^ 

Penal and Taxing statutes must bo 
coustruei stri,..tly and not against sub- 


jeeb 

Landlord and Tenant 

Civil P. C. (1908). 


(FB) 27e 


^ 1 I • , — ’ ^ 1 “Rent Fuit 

- General Mile 13 that decision in pre 

vious suit as to amount of rent is not 

ros judicata buit on contract —Rate in 

issuo in previous suit— Kule docs not ap- 


626 


able 

lord 

sale 


Rent degree— Holding not transfer- 
lenant can assert rjgbt that laud- 
13 not entitled to bring holding to 

Ijardar can induct tenant on land in 
ansenceof stipulation to contrary -Sot 
tied raiyats inducted as tenants acquire 
occupancy rights ^ 

for want of 

relationship of landlord and tenant — 
Subsequent suit for ejectment is com- 
petent— Civil P. C., S. 11 371 
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Landlord and Tenant 

^Under-raiyafc has no transferable in- 
terest in his holding unless it is proved 
by custom to be transferable 329a 

Under- raiyabi interest — Sale in exe- 
cution of money decree can be objected 
to 3296 

Yearly tenure at yearly rent — No 

term fixed for service of notice to quit — 
At least six months time must be allowed 

1086 

Lease 

Construction— Lease to firm — Ori- 

ginal grantees continuing, members of 
firm can acquire occupancy rights — Suit 
to eject is barred after six months of 
expiry of lease by virtue of Bengal Ten- 
ancy Act (8 of 1885), Sch. 3, Art. 1 

4426 

Legal Practitioner's Act (18 of 1879) 

S. 13 — Order under S. 13 — There is 

no provision conferring right of appeal 
to Privy Council — Letters Patent 
(Patna), Cls. 31 to 34 279 

'S. 36 — Inclusion of person in list of 

touts — Proceedings under S. 36 are ne- 
cessary (SB) 45a 

36 — Duties cannot be delegated to 

subordinate officers (SB) 456 

Letters Patent (Patna) 

-Cls. 38 to 34 — Legal Practitioner’s 

Act (1879), S. 13— Order under S 13 — 
There is no provision conferring right of 
appeal to Privy Council 279 

Limitation Act (9 of 1908) 

Ss. 5 and 18— Civil P. C. (1908), 

S. 143 — Discretion under S. 148 for on- 
larging time ought not to be arbitrarily 
exercised in matters in which rules of 
limitation apply but only after proper 
judicial consideration 543a 

S. 5 — Delay in taking steps— Indul- 

gence should not be shown 5036 

5 . 5 — Appeal against ex parte order 

nnder b. 21. 11.90, Civil P. C.— Delay 
due to prosecution of application under 
O. 9, R. 9 — Previous practice that O. 9 
was held applicable to execution — Ap- 
pellant njisled by practice held sufficient 

cause 238a 

5 . 5 — Delay for that period only 

which is required for prosecuting bona 
fide application can be excused 2386 

S. 5 — Honest advice of legal adviser 

on untrue statement of facts is not suffi- 
cient cause 

»S 12 — Decree signed few days after 

delivery of judgment — Time between 
them should be excluded— Period of long 


Limitation Act 

vacation held time requisite for obtain- 
ing copies 506 

S. 12 — Application for copies made 

on 21st August — On 26th applicant was 
notified of requisite number of stamped 
folios — Folios supplied partly on 27th 
and partly on SOth — Applicant is not en- 
titled to deduct period from 27th August 
to 30bh 38a 

S. 14 — Time spent in prosecution of 

suit in Court which could not have juris- 
diction if suit bad been properly valued 
cannot be exempted 345a 

• Ss. 18 and 5 — Civil P. G. (1908), ' 

3. 148 — Discretion under S. 148 for en- 
larging time ought not to be arbitrarily 
exercised in matters in which rules of 
limitation apply but only after proper 
judicial consideration 543a 

S. 19 — Acknowledgment to third 

person saves limitation 2446 

Art. 48 — Suit to recover price of 

materials of house misappropriated — 
Limitation commeoces from date of know- 
ledge of possession 423a 

Arts. 95 and 144 — Fraud — Suit for 

possession on ground that decree under 
which plaintiff vvas dispossessed was ob- 
tained by fraud is governed by Art. 95 
and not by Art. 144 134 (2) 

Art. 115 — Suit by proprietors against 

lamhardar for account of profits — Period 
of limitation commences to run from end 
of each agricultural year 395 

138— Civil r. 0. (1908), 


S. 47 — S. 47 does not bar suit by decree- 
holder to recover possession based on 
title acquired by sale of property in 
execution of his decree — Such suit must 
be brought within period of limitation 
prescribed by Art. 138 297 

Art. 144 — Suit for possession and 

mesne profits and for correction of entry 
in Record of Rights— 12 years rule ap- 
plies . 4236 

Arts. 144 and 95 -Fraud — Suit for 

possession on ground that decree under 
which plaintiff was dispossessed was ob- 
tained by fraud is governed by Art. 95 
and not by Art, 144 134 (2) 


Art. 181 — Mortgage — Preliminary 

decree — Application for decree absolute 
— Limitation begins to run only after 
expiration of period of grace 134 (l) 

Art. 182, Gl, (5) — Affidavit in proof 

of service of attachment is a step-in-aid 

424 
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Mortgagor and Mortgagee 


Ijimitation Act 

Art. 182 (5) — Application to with- 
draw application for execution, is not 
step-in-aid 

Mahomedan law 

——‘Alienation — Guardian — Alienation 
by mother of minor’s property is invalid 

224 

'Marriage — Guardians and Wards Act 

(8 of 1890), S. 24 — District Judge’s per- 
mission to marry to suitable bridegroom 
is not only desirable but essential — Shia 
girl’s option to marry man of her choice 
after puberty is subject to sanction 276 

Pre-emption —Joint liability to pay 

revenue does not cease until partition of 
share 496a. 

Pre-emption — Talab-i-istishhad ex- 
plained 4966 

• Pre-emption — Perfect partition of 

estate — Right of pre emption on ground 
of common appurtenances does not exist 

288a 

Pre-emption — “Appurtenances” — 

Meaning explained 2886 

Mesne Profits 

Mode of assessment — Costs of culti- 
vation and reaping can be allowed 

392 (1) 

Mortgage 

Redemption — Suit for — Execution 

sale alleged to be fraudulent and illegal 
— Sale nob alleged bo be nullity and suit 
before it is sot aside held not competent 

5746 

Redemption — Purchaser of equity of 

redemption left out of mortgage action — 
He is entitled to redeem or can be com- 
pelled to redeem 399a 

Construction — Usufructuary mort- 
gage of zamindari interest — Mortgagee 
letting out land to third person during 
currency of mortgage — Suit by mort- 
gagors for declaration that they were en- 
titled to land as their khudkasht and that 
lessees had not acquired occupancy rights 
in land — Mortgagee had power to induct 
tenants — Tenant acquired non-occupancy 
rights with land subject to mortgage — 
Suit by mortgagor ought to be instituted 
within six months after expiration of 
mortgage or its redemption — Bengal Ten- 
ancy Act (1885), Soh. 3, Art. 1, Cl. (a) 

392 (2) 

Money decree obtained against mort- 
gagor by third person — Sale of equity of 
redemption — Purchase by mortgagee is 
valid — Mortgagee does nob become trustee 
of raovtcagor ‘47 

I9l9 Indexes (Pat.) — 4 


Mortgage by various mortgagors of 

several properties — Sale directed in cer- 
tain order — Sale proceeds of one property 
sufficient to satisfy debt — Decisiou does 
nob meao that other mortgagors are re- 
leased from liability to contribution 533 

Occupancy 

Transfer of portion of non-transfer- 

able holding— Rent decree obtained by 
landlord against original tenant fraudu- 
lently — Transferee is entitled to maintain 
suit to set aside decree (FB)l 

Opium Act (1 of 1878) 

S5. 9 (c) (e) and 14 — Mere illegalities 

in mode of search do nob vitiate proceed- 
ings 488 

Ss. 14 and 20 — Criminal P.C. (1898), 

Ss. 103, 190 (l) (a) and 200 — Excise In- 
spector entering house at sunset without 
search witness — Search made and opium 
found — Accused arrested and handed over 
to police — Investigation carried on by 
himself and opium retained and produced 
before Magistrate — Report and charge 
sheet submitted — Magistrate taking 
cognizance treating report as police report 
and convicting accused — On revision, 
Magistrate held had no seisin of the case 
no proper complaint being before him — 
Failure to examine under S. 200 vitiated 
proceedings — Conviction could also nob 
be maintained — Entry after sunset off- 
ended Opium Act (l of '1878), S. 14 — 
Entry without search witnesses con- 
travened Criminal P. C., S. 103 — In- 
vestigation by himself and nob delivering 
opium at police station contravene 1 S. 20, 
Opium Act 452a 

Orissa Tenancy Act (2 of 1913) 

• S. 3 (4) (6) — Person vested with 

powers of Deputy Collector is Deputy 
Collecfcor and Collector 507c 

S. 10 — S. 16 applies to cases of com- 
plete transfer — Landlord’s consent is 
necessary to complete transfer of sarbar- 
skari tenure 507a 

Ss. 16 and 31 — Suit by landlord to 

recover fees for registration of transfer — 

Consent is nob implied 5076 

S. 31 (4) — Occupancy holding — Sale 

in execution of money decree — Objection 
that riglits are nob transferable is tenable 

375 (2) 

Ss. 193 and 210 — “Court having 

jurisdiction to determine suit for posses- 
sionof land” — Civil Court is included 417a 
S. 210 (l) {'!) —Civil Court can de- 
termine rent parable by a tenant 4176 
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Partition 

Court-fee — Court fees Act (1870), 

Ss. 5, 7 (l) and (iv), Sch. 2, Art, 17 (vi) — 
Suit for partition — Court-fees payable is 
Rs. 10 — Suit for recovery of money or 
immovable property — Court-fee payable 
is ad valorem 403 

Penal Code (45 of I860) 

S. 34 — Presumption of constructive 

intention should not be pushed too far — 
It is only when Court can with judicial 
certitude hold that accused must have 
preconceived result that ensued that 
S. 84 can he applied 111a 

S. 80 — Criminal Trial — Accused 

pleading accident must show that offence 
was result of accident 404e 

S, 103 — Principle of self-defence ex- 
plained o34c 

S. 147 — Accused charged with rioting 

with common object of resisting attach- 
ment — Attachment warrant not sealed 
with Court seal — No offence is committed 
—Civil P. C. O. 21. R. 24 1 

S. 147 — Common object must be 

established 375 (l) a 

S. -14 7 — To sustain conviction, 

origin of fight must bo proved 375 (1)5 

S. 182 — Criminal P. G. (1898), 

S. 195 — Information to police not false 
to knowledge of accused — Sanction for 
prosecution under S. 182 I. P. C., should 
nob be given 511 

S. 182 — Criminal P. C., Ss. 476, 

200 and 537 — Criminal P. C. (1898), 
Ss. 145, 146 and 195 — Settlement of 
land attached under S. 14G — Accused 
applying to subdivisioual oflicer alleging 
that nazir had settled land fraudulently 
without holding auction as directed — 
Petition inquired into and found false 
Prosecution directed under S. 476, for 
offence under Penal Code, S. 182 Ac- 
cused convicted — Settlement of land held 
not judicial proceeding and consequently 
prosecution of accused under S. 476 was 
nob competent — But order by subdivi- 
sional oflicer could be treated as com- 
plaint on which cognizance of oflenco 
under Penal Code, S. 182 could be taken 
— Failure to examine subdivisional officer 
as con'ii)lainant was mere irregularity 

203a 

,S. 193 — Accused acting as witness 

to scfvico of summons on S — S found to 
have died before institution of suit — 
Accused not proved to bo aware that 
"sorvico was to be eifectod on S — Convic- 
tions hold illegal 528 (l) 


Penal Code 

Ss. 193 a7id 211 — Sanction granted 

for prosecution under S. 193 — No pro- 
ceedings can be sustained under S. 211 

4165 

S. 193 — Criminal P. 0. (1898), 

S. 476 — Enquiry under S. 476 conducted 
by Magistrate other than Magistrate 
taking cognizance of case is not judicial 
proceeding and person giving evidence in 
such inquiry cannot be prosecuted for 
perjury 266 

S. 211 — Sanction for prosecution 

under S. 211, when should be granted 
enunciated — Criminal P.C. (1898), S. 195 

362c 

— S. 211 — Criminal P. G. (1898), 
Ss. 250 and 475 — Complainant ordered 
to pay compensation under S. 250 — Pro- 
secution under S. 211, I. P. C. held in- 
competent and unjustified 81 

Ss. 236 and 243 — Counterfeit coins 

— Imitation of Crown and surrounding 
decorations is sufficient 330a 


Ss. 235 and 243 — Counterfeit coins 

and mould for counterfeiting found in 
verandah of house occupied by Hindu 
joint family — Possession of managing 
member cannot be presumed 3305 

S. 325 — Accused striking with lathi 

and with single blow causing fracture of 
skull resulting in death He is guilty of 
offence at least under S. 325 404/ 

S. 361 — Person lawfully entrusted 

with care or custody of minor is included 
in lawful guardian (FB) 27a 


S. 361 — S. 361 and explanation 

appended thereto are express and exhaus- 
fiivfl in their'berms (FB) 275 




S. 361. ExpL — Intention of ex- 
ilanation — Making of declaration of trust 
y competent person and its acceptance 
re contemplated (FB) 27e 

S. 361 — Mere relation of master and 


3 rvant does not constitute master law- 
al guardian of servant nor is he person 
iwfully entrusted with care and custody 


Ss. 403 and 406 — Agert recovering 

money bn behalf of principal— Agent sub- 
sequently refusing to refund money at 
request of person paying it is not crimi- 
nally liable and cannot be prosecuted for 
criminal breach of trust 570 

Ss. 406 a7icZ 403— Agent recovering 

money on behalf of principal — Agent sub- 
sequently refusing .to refund- money at 
request of person paying it is not crimi* 
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Penal Code 

Dally liable and cannot be prosecuted for 
criminal breach of trust 570 

^ 420 and 4^11-A — -Criminal P. O. 
(1898), S. 403 — Accused acquitted on 
charge of cheating — Subsequent trial of 
charge of falsification of accounts on same 
record is not legal 384 

S.425 — Accused making breach in 

bank of complainant’s field through fear 
of overflow of surplus water — No inten- 
tion to cause damages — Still accused is 
guilty 138 

S. 430 — Guilty knowlege is essential 

519a 

S. 463 — Printed copy of certificate 

never given is not forgery unless inten- 
ded to cause it to be believed that it was 
made by authority of giver 407 

S$. 465 a7id 467 — Forgery — Proof — 

Similarity of handwriting is not sufficient 

proof of offence 17 

Police Act (5 of 1861) 

S. 30, Gl. (2) — License to control 

procession — Notice, special or general, 
must be issued on each occasion 173 

S, 34 (7) — Ingredients of offence sta- 
ted 91 

Possession 

Adverse possession — 


Evidence ad- 


duced as to possession in sufficient — Pre- 
sumption is that possession follows title 

207 

Possessory title 

Adverse Possession — Trespasser — 

Possession confers devisable and trans- 
ferable interest 176a 

Practice 

Appeal — Pejection for uon-payment 

of deficit court-fee — Error in calculating 
amount — Second appeal is competent — 
Civil P. O.. S. 96 527 

Discretion — Power of Court — Dis- 
cretion exercised upon entirely erroneous 
grounds — Discretion is nob proper and 
should not be allowed to stand 503a 

Plea — Question of law arising out of 

facts alleged can be raised at any stage 

Power of Court — Discretion exercised 
upon entirely erroneous grounds — Dis- 
cretion is not proper and should not be 
allowed bo stand 503a 

“ “■Relief — Election — Remedies several 
~“Choioe of one — Rest of the remedies 
are barred 4695 

Relief — Plaintiff failing to prove his 

case — Defendant will succeed even if 
facts are capable of proof to knowledge 
of defendant 165a 


Practice 

Waiver — Parties consenting are nob 

entitled to get benefit for failure to abide 
by procedure in same way as if they had 
objected from start 4975 

Press Act (1 of 1910) 

4 ^ 17 19 and 22 — Forfeiture 
of security — High Court can interfere 
only if writing is not of nature described 
in S. 4 (l) — S. 4 is very comprehensive 

(SB) 84a 

Provincial Small Cause Courts Act (9 of 1887) 

S. 32 (2) — Small Cause Court suit 

instituted in Court nob vested with 
powers of Small Cause Court should be 
tried as regular suits 376 

Art. 8 — Suit for recovery of murtafa 

is cognizable by Small Couse Court 480 

Public Demand Recovery Act (1 of 1895) 

^ S. 8~Civil P. C. (1908), O. 21. 

R. 71 — AncbioD-i>urchas 0 r making default 
in payment of deposit — Resale o( pro- 
perty — Deficit in price — Person holding 
sale is to certify to Court fact of defi- 
oieuey by certificate and Court is to exe- 
cute it as if it were simple money decree 
—If sale was directed by Collector, un- 
der Public Demands Recovery Act, then 
person holding sale is to certify to him 
deficiency in sale and Collector is to exe- 
cute that certificate as if it were money 
decree 102a 

Railways Act (9 of 1890) 

S. 72 — Risk note B — Loss of goods 

consigned — Plaintiff must prove wilful 
neglect or theft by servants 425 

Ss. 77 and 140 — Notice must be ser- 
ved on Agent or Manager — Service of 
notice is condition precedent and must bo 
served within six months from cause of 
action 42a 

Receiver 

Sale of property — Auction-purchaser 

making payment of revenue — Sale set 
aside — Auction-purchaser can sue to re- 
cover amount spent by him from receiver 
—Civil P. C. O. 40. Pv. 1 554 

Registration Act (16 of 1908) 

S. 17 — No facts apari;- from deed from 

which inference of implied surrender can 
be drawn — Deed must be registered 

13 (2)a 

^ S. 2S — Portion of property in docu- 

ment in district of Sub-Registrar — Trans- 
feror acting bona fide — Transferor has cea- 
sed to have interest iu property — Regis- 
tration is valid — Registration is invalid 
when parties liy fraud or collusion include 
property which does not exist for pur- 
pose of giving jurisdiction 572 
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Registration Act 

^ S, 50 — Registered document tain- 

ted with fraud — Priority of registration 
cannot le claimed 136 (l) 

Riparian Rights 

Extent of — Others’ rights should not 

be infringed 6196 

Rights to use water of streamlet for 

irrigation or manufacture — Use must not 
interfere with lawful use by other pro- 
prietors 177 

Santal Pargannas Settlement Regulation 
(3 of 1872) 

S. 6 — S. G has no application to de- 

cree passed outside Santal Paragannas — 
Court executing such decree in Santal 
Paragannas can realise full interest 3246 

Specific Relief Act (1 of 1877) 

■ iS. 42 — Bengal Tenancy Act (1885), 

S. 88 — Transfer of portion of holding 
without landlord’s consent is not binding 
on landlord — He can sue for declaration 
that it is not binding under S. 42 291 

S. 42— Civil P. C. (1908). O. 1, R. 8 

— Suit for declaration of proprietary right 
free from rights of highway — Procedure 
under ft. 8 need not be followed 23dar 
S. 54 — Suit for injunction restrain- 
ing priest from ofiiciating in private 
houses or for account of earnings is not 
maintainable 312 (2) 

Succession Certificate Act (7 of 1889) 

• 3. 16 — Payment of debt to holder of 

certificate is sutlicient discharge 237a 

Tort 

Vicarious liability — To hold master 

liable for tortcomtnit:ed by his servants it 
must be proved that act wasdone in course 
of something authorised by master 226 
Joint tortfeasors — Rule of non-con- 
tribution applies between joint tortfeasors 
only if parcios are wrong-doers 1656 
^ Joint tortfeasors — Several defen- 

dants jointly setting up defence knowing 
nob substantial — Costs decreed against 
them jointly — Defendant paying costs is 
entitled to claim contribution 165c 

Transfer of Property Act (4 of 1882) 

S. 6 (a) — S. 6 (a) has no application 

to interest of member of Hindu joint 
family in ancestral property 482c 
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20fch December 1918, from Appellate De- 
cree of Addl. Sub-Judge, Muzufferpore, 
D/- 4th May 1917. 

Occupancy — Transfer of portion of non- 
transferable holding — Rent decree obtained 
by landlord against original tenant frau- 
dulent — Transferee is entitled to maintain 
suit to set aside decree. 

A transferee, without the landlord’s consent, 
of a part of an occupancy holding, not transfer- 
able by custom, is entitled, as soon as damage 
accrues to him, to maintain as against the 
landlord of such holding and the original re- 
cognized tenant thereof jointly a suit to set aside 
a rent-deeroo obtained l)y the landlord, whether 
ex parte or otherwise, against tlie original re- 
cognized tenant, irrespective as to whether such 
transferee was or was not a party to sucli decree, 
ou tlic ground that such decree was obtained by 
the landlord by fraud aud in conspiracy with the 
original tenant and as a cousequenco whereof the 
said transferee has sustained loss and damage. 

IP 8 C 21 

Saroshi Ckaran Mitter, Lachmi Na~ 
rain Singh and Awadh B. Chaubey — fov 
Appellant. 

OanesJi Butt Singh — for Respondents. 

Order of Reference 

Atkinson and Manuk, JJ.~( 28 th 
November 1918) This second api)oal has 
been argued before us on behalf of the 
defendant first party-appellant and the 
plaintitT-rospondont respectively. There 
appear to be in this Court two conflict- 
ing decisions on the point of law arising 
for our dotormioation. Much stress was 
laid on behalf of defendant 1 on a deci- 
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sion of the Divisional Rouch consisting 
of the Chief Justice and Mullick, J., in 
Gananath Satpathy v. Hai'ihar Pandhi 
(1). In that case it was held that the 
transferees without the landlord’s con- 
sent of a portion of an occupancy holding 
not transferable by custom, cannot in- 
stitute or naaintaiu a suit to attack a sub- 
sequent decree obtained by the land- 
lord against the original tenant on the 
ground that the decree was fraudulent 
and was to the detriment and injury of 
such tranforees. On the other hand we 
were referred on behalf of the plaintiff 
respondent in this appeal to the decision 
of another Divisional Bench consisting 
of the late Chief Justice and Mullick, 
J., in Barhma Deo Lai v. Sheo Prasad 
Lai (2). In this case it was held that 
where the unrecognized transferee of part 
of an occupancy holding was allowed to 
deposit under Ss. 170 and 171, Bon. Ten. 
Act 1885, the amount of arrears duo in 
satisfaction of the landlord’s subsequent 
decree against the recorded tenant and 
where such deposit has been withdrawn 
by the landlord, the transferee being in 
such circumstances in the position of a 
mortgagee was entitled to maintain a 
suit to challenge a still later decree ob. 
tained by the landlord collusively against 
the recorded tenant, enhancing the rent. 
It may bo mentioned that there was a 
similar deposit by the transferees and 
withdrawal of that deposit by the land- 
lords in Ga7ianath SatpaUiy v. Ilarihar 
Pandhi (l). 

Wg are of opinion that these two deci- 
sions are inconsistent with each other 

(1) 119181 48 I. G. 359=5 P. L. W. 23-i=(l9lT) 
Pat. 28J. 

(2) L1917] 2 P. L. J. 5Gl = ll I. C. 237. 
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and indistinguishable in principle. The 
true principle governing such cases arises 
again for decision in the second appeal 
before us, on facts so similar to those in 
the two decisions cited above as to be, 
in our opinion, also indistinguishable. 
Another decision of our late colleague 
Chapman, J., in this Court in Second 
Appeal No. 796 of 1915, unreported, 
follows on the same lines as the decision 
in Barhma Deo Lai v. Sheo Prasad Lai 

(2). Moreover, there are two decisions 
of the Calcutta High Court on the same 
point in Barhamdeo Narain Singh v. 
Ramdown Singh (3) and Gadadhar Ghose 
V. Midnapore Zemindari Co., Ltd. (4). 
In the former it was held that a suit 
for a declaration by a mortgagee of 
a portion of a non-transferable holding 
that a decree fraudulently and collu- 
sively obtained by the landlord against 
the recorded tenant for arrears of rent, 
was inoperative as against the plain- 
tiff, is maintainable. In the latter it 
was held that a purchaser of a non- 
transferable occupancy holding may 
maintain a similar suit inspite of his 
non-recognition by thelandlord. 

Accordingly it becomes necessary, 
having regard to the conflicting decisions 
of the two Divisional Benches of this 
Court and to the decisions of theCalcutta 
High Court cited above, that the point 
arising for our determination in this 
second ai)peal should be decided by a 
Bull Bench of this Court. Under Ch. 5, 
Rr. 1 add 2 of the Rules of this Court, 
we therefore refer this case for a decision 
by a Full Bench and would formulate 
the point to be decided in the following 
way. Is a transferee, without the land- 
lord’s consent, of (a) the whole or (b) a 
part of an occupancy holding, not trans- 
ferable by custom, entitled to maintain 
as against the landlord of such holding 
and theoriginal recognized tenant thereof 
jointly a suit to set aside a rent decree 
obtained by the landlord, whether ex- 
parte or otherwise, against the original 
recognized tenant, irrespective as to 
whether such transferee was or was not 
a party to such decree, on the ground 
that such decree was obtained by the 
landlord by fraud and conspiracy with 
the original tenant aud as a consequence 
whereof the said transferee has sustained 
loss and damage, irrespective and inde- 

(3) UOli-il 17 I- O- 125. 

(4) U912] 17 I. O. 12e. 


pendent of whatever rights and privileges 
such transferee might be entitled to en- 
force under S. 47, Civil P, O. We ac- 
cordingly refer this second appeal to a 
Full Bench of this Court for authorita- 
tive decision and final disposal. 

Opinion 

Manuk, J. — The suit out of which 
this appeal arises was instituted by res- 
pondents 1 party as joint transferees of 
6 bighas 5 oottabs out of an occupancy 
holding of 12 bighas 1 cottah 18 dhurs 
from the recorded tenant, defendant 2 
party in the suit. The transfer was 
effected by a deed of sale, dated 20tb 
February 1907, for a consideration of 
Es. 200. Of this holding defendant 1 
party, now appellant, is admittedly the 
landlord. Defendants 3 and 4 parties 
are respectively sutbharnadars and pur- 
chasers of other portions of the holding, 
they have not appeared at any stage of the 
litigation, and it is common ground that 
their rights do not affect the question 
for decision. The relevant allegatioos 
in the plaint are as follows* Some fivo 
years after the transfer to the plain- 
tiffs: 

“ Defendant 1 party (i.e., the landlord) in 
collusion with defendant 2 party (i.e., the re- 
corded tenant, transferor to the plaintff) frau- 
dulently and collusively instituted a suit No. 
2361 of 1912 for recovery of rent in respect of 
the said holding from 1316 to 1319 P., by wrongly 
stating the jama of the said holding to.be 
Rs. 61-1*6, though the rent for the j^ears in suit 
was paid up. In that suit only dofendaut 2 (i.e., 
the recorded tenant) was joined as a party and 
defendant 1 (i.e., the landlord) obtained a frau- 
dulent and ox parte decree on 20th February 
1913, ill respect of bis wrong claim by taking 
fraudulent proceediug.’* 

The landlord executed this decree in 
1914 by causing the entire holding to 
be put up for sale “by taking fraudulent 
and surreptitious measures,” and got 
22nd October 1914 fixed for the sale: 

“ When the plaintiffs came to know of this 
fraudulent regular suit and the execution case 
they, with a view to save their title to the said 
purchased land covering 6 1/4 bighas, deposited 
the sum of Rs. 348-6-9 on 8th September 1914 
in Court under S. 170 (3), Act 8 of 1885 (Ben, 
Ten. Act) along with an objection petition stating 
that the said decree was illegal and fraudulent.” 

The plaint further avers various rea- 
sons, owing to which the suit was filed 
“on wrong and fraudulent allegations, 
in order to extinguish the plaintiffs’" 
rights, although there were no arrears 
due to the landlord and although the 
annual jama of the holding as recorded 
in the survey khatian amounted to 
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Rs. 10 only. Finally, the plaintiffs sub- 
mitted that 

“ they were compelled to deposit tlie sum of 
Rs. P48'5-9 and are entitled to get a refund of 
tlie same,” 

at which bgure they valued their suit. 

They dated their cause of action as 
from the date of the alleged fraudulent 
decree and from the date of their de- 
posit of the decretal amount. The plain- 
tiffs’ prayers may be shortly summed up 
as follows: 1. On determination of the 
allegations regarding the annual jama 

and other matters in the plaint: 

to adjudicate (a) that the decree passed on** 
20th February 1913 is quite fraudulent and collu- 
sive, null and ineffective and defendant 1 party 
acquired no right under the said decree and has 
no right to realise the decretal amount, and (b) that 
the execution proceedings were wholly illegal 
and fraudulent,” 

2. To set aside the decree and hold 
that the plaintiffs are entitled to with- 
draw the deposit of Rs. 348-5 9 which 
they were obliged to make. 3. Pending 
the disposal of the suit to injunct the 
landlord withdrawing the deposit, if not 
yet withdrawn. 4. If the deposit has 
been already withdrawn, to give the 
plaintiff's a decree for that sum with in- 
terest. There was an alternative prayer 
for rateable distribution of this sum, if 
it was found that the landlord was in 
law entitled to get a portion of the de. 
posited money. It should be noted that 
this suit was instituted on 6th Septem- 
ber 1914, only 8 days after the deposit 
by tlie plaintiffs of the decretal amount 
with costs, etc. It should also be noted 
that no question of usage or custom of 
transfer arises, that it is common ground 
that the transfer to the plaintiffs had not 
been recognised by the landlord defen- 
dant at tlie date of his decree or of the 
deposit, and that no question of abandon- 
ment, relinquishment or repudiation 
arises. In the written statement filed 
on 8th January 1915, the landlord defen- 
dant, who alone contested the suit, as- 
serted that the annual jama was in re- 
ality Rs. 55-1-6 and not Rs. 10 as en- 
tered in the Survey Record, and that 
defendant 2 party alone stood recorded 
in his Sherista as tenant of the holding. 
Ho denied all the allegations of fraud in 
connexion with the rent suit decree and 
execution proceedings, and alleged his 

claim in that suit was in every respect 
valid and true.” Regarding the deposit 
he admitted ho had withdrawn it hut 
pleaded that he was oomnellel to do so 


as the recorded tenant in collusion w’ibh 
the present plaintiffs ' got the Court to 
pass an order of satisfaction of the whole 
decretal amount in the absence of this 
defendant, and that for this reason, as 
well because the amount was deposited 
for the satisfaction of his decree, the 
plaintiffs were not entitled to recover 
it. The learned Muusif found that the 
plaintiffs had failed to prove that the 
decree was fraudulent, and that the land- 
lord had recognised them as his tenants 
after their purchase He therefore held 
that as unrecognized purchasers of a por- 
tion of the holding they could not attack 
the rent decree. On these two grounds 
he dismissed the plaintiff’s suit. 

On the plaintiff’s appeal, the learned 
Subordinate Judge held that the rental 
of the holding was Rs. 10 only and that 
the recorded tenant, defendant 2, knew 
this; that the allegations of fraud had 
been fully established, and the ex parte 
decree was vitiated by that fraud. He 
further found that the recorded tenant 
was servant of the landlord defendant 
and “participated in this fraud in collu- 
sion with his master. On the question 
of law, he held solely on the authority of 
Gadadhar Ghofie v. M idnapore Zamin. 
dari Co., Ltd. (4) that the plaintiffs 
as purcliasers of a nontrausferable oc- 
cupancy holding, who had not been re- 
cognized by the landlord, could maintain 
a suit of this nature. He therefore set 
aside the ex 7 )arte rent. decree on the 
ground of fraud and ordered that the 
plaintiff's be allowed to withdraw the 
Rs. 348 depositel by them. It wiH be 
observel that the lower appellate Court 
inadvertently overlooked tlie fact that 
the deposit had already been withdrawn, 
and his order with resiieot to this por- 
tion of the plaintiffs’ claim should have 
been somewhat differently f*ained. We 
are of opinion however that it was in- 
tended to be a decree for the recovery of 
this amount from the defendant land- 
lord. 

The subsequent course of this litigation 
till it came before us and the precise 
proposition of law bo be determined by 
the Full Bench are sufficiently stated in 
the order of reference made by the 
Divisional Bench, consisting of my lear- 
ned brotlier .Vtkinson, J., and myself. 
Under the rules of this Court, tlie case 
itself and not only the quosLion of law 
formulated must be decide 1 by this Fall 
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Bench. After hearing the arguments 
addressed to us we are of opinion how- 
ever that the decision of the case must 
rest on the determination of the^ ques- 
tion of law formulated in the order of 
leference, with respect to a portion of 
an occupancy holding, and it is only with 
this aspect of the matter that I shall 
now deal. The arguments on behalf of 
the appellant as eventually presented to 
us may be summed up as follows: 

(l) A part transferee of an occupancy 
holding not transferable by custom has 
no rights or interest in the land which 
he can enforce against the landlord. (2) 
Such a transferee has the mere right to 
remain in possession without any title or 
rights against the landlord. (3) Vice 
versa, so long as the original tenancy sub- 
sists, the landlord has no rights against 
him; he can say to the landlord: ‘Sue 
your recorded tenant," but the landlord 
may not eject him. (4) The transferee 
is not bound by the decree for rent ob- 
tained against the recorded tenant. (5) 
Under the Full Bench decision of this 
Court in Mahadeo Lai v. Langat Singh 
(5), the transferee was not even entitled 
under S. 170 (3), Ben. Ten. Act, to de- 
posit the decretal amount. (6) Ergo, the 
transferee cannot maintain a suit either 
to challenge the decree or recover the 
deposit. 

Now the principles governing thetrans- 
fer for value of occupancy holding, apart 
from custom or local usage, were suc- 
cinctly laid down by a Full Bench of five 
learned Judges of the Calcutta High 
Court in Dai/amogi v. Aiiauda Mohan 
Boy Choiodhury (6). During the dis- 
cussion before us there appeared to be 
much misconception as to the main prin. 
ciples there laid down, in so far as the 
transferee’s rights against the landlord 
are concerned in the absence of the 
latter’s previous or subsequent consent. 
Assuming the absence of custom or local 
usage, and assuming, too, the absence of 
such consent, the principles are: 

(L) Where the transfer is a sale of the 
whole holding, the landlord is ordinarily 
entitled to enter on the holding; (2) (a> 
where the transfer is otherwise than hy 
sale of the whole holding, and (b) where 
the transfer is of a part only of the 
holding, whether by sale or otherwise, 
the landlord is not ordinarily entitled 

" 15) rioi?') 2 P. L. J. 457=40 1. 0. 275 (P.B.). 

(G) 11915] 42 Cal. 172=27 I. C. Cl (F. B.). 


to recover possession unless there has 
been an abandonment within the mean- 
ing of S. 87, Ben. Ten. Act, or relin- 
quishment of the holding or a repudia. 

■ tioD of the tenancy. 

Applying these principles, on the same 
two assumptions, to the first two of the 
three cases referred to it for decision, 
the Full Bench held that: (1) a transferee 
by purchase of a portion of such a hold- 
ing is entitled to apply under S. 244, 
Civil P. 0. (1882), as a representative of 
the raiyat, bo have a sale of the holding 
in execution of a decree for arrears of 
rent set aside on the ground of fraud. (2) 
The transferee of a portion can by suit 
recover possession from the landlord, 
who has forcibly dispossessed him. It 
may be noted in passing that in the third 
case referred to the Calcutta Full Bench 
the landlord was not a party and the 
question therein decided had reference 
only to the -rights of the transferee as 
against persons other than the landlord. 
Those principles are irrelevant to the 
question now before us. In this Court 
the authority of this decision was Uot 
challenged by either side in the case of 
Mahadeo Lai v. Langat Singh (5) and 
was accepted by all the five learned 
Judges of that Bench including one of 
US. It has also been accepted in several 
other reported decisions of this Court. 
We may add with respect, that its au- 
thority, more particularly having regard 
to the strong composition of the Full 
Bench which pronounced it, is entitled 
to the greatest weight and we are unan- 
imously of opinion that all the principles 
therein laid do^vn should be considered 
by this Court as the charter governing 
such transferees, unless and until dis- 
turbed by fresh legislation. 

Now, all that the Full Bench of this 
Court, Mullick, J., dissenting, laid down 
in Mahadeo Lai v. Langat Singh (5) 
was that a transferee by sale without the 
landlord’s consent of a portion of an oc- 
cupancy holding not transferable by cus- 
tom was nob entitled to deposit the 
amount of the landlord’s decree under 
S. 170 (3), Ben. Ten. Act. The ratio de- 
cidendi is bo be found in the judgment of 
Chamier, C. J., at p. 461 of 2 P. L. J. 
in these words: 

“The result in my opinion is that the answer 
to the question which wo have to decide depends 
upon wliether the applicant has an incum- 
brance’ as defined in S. 161. In my opinion he 
h*as not. He certainly hhs not dil^er a lien 
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sub*tenancy, or casement.’ Has he ‘any other 
rights or interest created by the tenant on his 
holding or in limitation of his own interest 
therein’? These words refer presumably to some 
right or interest which is cjusdem generis with 
the opening words of the definition and not to 
some much larger right or interest of a difierent 
description. Upon the construction of this de- 
finition I accept what was said by Jenkins, O. J., 
and N. R. Chatterjea, J., in Ahdul Rahman 
Choudhuri Ahmadar Rahman (7).” 

The oonsbrucfeion placed upon this de- 
finition by Jenkins, C. J,, is feo be found 
iu the following passage in Abdul Rah- 
man Chowdh'uri v. Ahmadar Rahman 
(7); 

“It is difficult to understand why the inferior 
interest of a lien, sub-tenancy and easement 
alone should have been mentioned, if the intention 
was that the superior interest involved iu an as- 
signment was to bo included in the general 
words. It runs counter to the first principles of 
construction. An incumbrance would not ordi- 
narily mean or include an absolute assignment 
nor would it be a right or interest created on the 
tenure. Can it be said to be in limitation of the 
tenant’s interest? I tiiink not; these words ap- 
pear tc me to refer not to the area but to the 
quality of the tenant's interest. This view pre- 
serves the essential characteristics of a lien, sub- 
tenancy or casement, for the idea inherent in 
these loading words i.s that of a graft on a sub- 
ject matter which is not destroyed but still con- 
tinued, though in a modified form,” 

Mullick, J., in his dissenting judgment 
in the Full Bench case of this Court, 
says at p. 465 (of 2 Pat. L. J.): 

‘‘The petitioner s next contention is that even 
if he is not an incumbrancer Mje word ‘interest’ 
in S. 170 is a wider term than “incumbrance” 
and includes rights other than those falling with- 
in the narrow limits of S. 161. In my opinion 
this contention is well founded.” 

It is clear from this decision that all 
such transferees of a portion of a holding 
have interests which involve other rights. 
Those rights may not always bo strictly 
speaking, rights in the land which they 
can enforce against the landlord, as argued 
bythelearnei vakil for the appellants, 
hut they are nevertheless riglibs qua the 
transfers which the law recognizes as 
valid against every one but the landlord, 
and which, under certain circumstances, 
the law recognizes as valid against tlie 
landlord as well, de9i)ifcj his non recogni- 
tion of the transfer. In other words, 
the law does not compel the landlord to 
recognise the transferee as his tenant bub 
tbe law compels him to recognise and 
respect those rights which the law itself 
recognises. I conceive the nett result 
to be: 

(l) That all such bransferees-of a por- 
tion of a non-occupanoy'^ holding havecer" 

(7)“[i916l’V3'(Jair 558=3nrcr5j 1." 


certain interests and legal rights which for 
certain purposes are limited by the provi- 
sions of the Bengal Tenancy Act, read 
with the provisions of the Civil Proce- 
dure Code. '2) That all such transferees 
have, irrespective of the Bengal Tenancy 
Act and altogether dehors that Act, cer- 
tain legal rights which, if infringed, the 
common law of the land will not be 
powerless to protect in appropriate cases. 

Once it is conceded, as it must be, and 
has been by the learned vakil for the 
appellant, that all transferees of a por- 
tion of such holdings have the right to 
possession even against the lapdlord until 
abandonment, relinquiehrrienb or repudia- 
tion takes place, the common law would 
impose a corresponding obligation on the 
landlord to refrain from extinguishing 
such rights by committing a tortious 
wrong in conspiracy with a third person; 
anu if this obligation is nob observed and 
damage to the transferee results, the com- 
mon law may be invoked to vindicate 
those rights. 

Merely because such interests may* be ex- 
tinguishablo under certain circumstances 
provided by Stitute, it nowise follows 
that they may meanwhile with impunity 
be illegally or unlawfully infringed tothe 
detriment of the tranasfree. The appellant 
in this'ease claims that the institution of 
the rent suit and the obtaining of a decree 
against his recorded tenant were within 
the strict limits of his legal rights and 
therefore not acbionahlo. Now the rule of 
the law as to this is in my opinion, clear. 
If any person or body of persos^s inflicted 
actual damage upon another by the in- 
tentional einployMnenb of unlawful means 
even though such unlawful means may 
not comprise any act which was per se 
actionable, then such person or body of 
persons commibtel an actionable wrong. 
Even lionest or disinterested motives 
could nob justify the employment of il- 
legal means. A fortiori where as in the 
case before us it is found that the motives 
were dishonest and fraudulent there can 
be no doubt but that the wrong is ac- 
tionable. As the point of conspiracy 
raised in this case and sitnilar cases is 
one of groat moment inasmuch as it may 
touch every' trade and pursuit I propose 
to investigate it a little further. 

In appeal, the findings of the lower 
appellate Court, translated into more 
strictly legal p!) raseology amount to tlus: 
tliat the appellant and the recorded ten- 
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ant defendant 2, entered into a conspiracy 
by the employment of unlawful means» 
namely, the institution of a collusive 
suit and the obtaining of a fraudulent ex 
parte decree to inflict damage on the 
plaintiffs and did thereby in fact inflict 
pecuniary damage on them to the extent 
of the deposit they made to satisfy the 
complete decree and save the bolding 
from sale. These findings bring the ap- 
pellant within the rule of law, as I con- 
ceive it, enunciated above, and render his 
conduct actionable, for they necessarily 
imply that the landlord appellant has 
done a legal act in an illegal manner 
whereby there has been an infraction of the 
legal rights of the transferees with re- 
sultant damage to them. To adopt the 
language of Groke, J., in Baily v. Mer- 
rel (8), adopted in Pasley v. Freeman (9) 
and approved by the House of Lords in 
Derry v. Peek (10), the broad proposi- 
tionx>f law is that: 

“Fraud without damage, or damage without 
fraud, gives no cause of action but where these 
two concur an action lies.” 

In the last mentioned case at p. 365 
Lord Herschell further observes: 

“'•Vilfully to toll a falsehood intending that 
another shall bo led to act upon it as if it were 
the truth, may well be termed fraudulent what* 
ever the motive which induces it, though it be 
neither gain lo the person making the assertion 
nor injury to the person to wliom it is made.*’ 

Xt is true tlie last ?nantioned case was 
an action of deceit at Common law but in 
my opinioD the priociples would equally 
apply to cases like the one before us and 
they dispose of the argument that as the 
false statement of the lanllord was nob 
addressed bo the plaintiffs, and they were 
not bound by the decree they cannot 
maintain their action. In Mogul Steam- 
ship Co. V. Me Grngor (11), which was an 
action on conspiracy to prevent the plain- 
tiffs who were rival traders from con^- 
peting with the defendants and thereby 
causing injury to the plaintiffs, the plain- 
tifls failed because it was held that the 
defendants did no more than they had a 
legal right to do for the reason that it is 
not illegal for a trader to aim at drivi^'g 
a competitor out of the trade, provided 
the motive bs his own gain by appro- 
priation of the trade and the means he 
uses be lawful weapons. Lord ITiell, 
however observed at p. 52: 

(8) 1.1615*; 3 Baistrode 95. 

(0) \.\7S0^ 2 Sm. L C. 74 (I2bh Ed. p. 71). 

(10) LlSSDl 11 .A.. C. 337. 

CU) [18321 A. 0. 25. 
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“Of course it is otherwise, as pointed out by 
Ijord Holt, if the acts complained of although 
done in the way and Under the guise of com- 
petition or other lawful right, are in themselves 
violent or purely malicious or have for their 
ultimate object injury to another from illwill to 
him and not the pursuit of lawful rights.” 

Again in Queen v Leathern (12), in 
which all the authorities were exhaus- 
tively reviewed Lord Lindley at p. 533- 
observes with regard to civil actions of 
this nature: 

“The first and most important proposition is 
that an act otherwise lawful although harmful 
does not become actionable by being done mali- 
ciously in the sense of proceeding from a bad 
motive and with intent to annoy and harm an- 
other. This is a legal doctrine not new or laid 
down for the first time in Allen v. Flood (13). . . 
Secondly, it must be borne in mind that even in 
considering a person’s liability to civil proceed- 
ings the proposition in question only applies to 
acts otherwise lawful, i. e., to acts involving no 
breach of duty or in other words, no wrong to 
any one.” 

And again at p. 535 his Lordship adds: 

“But if the interference is wrongful and is in- 
tended to damage a third person and he is 
damaged in fact, in other words, if be is wrong- 
fully* and intentionally struck at through others 
and is thereby damnified, the whole aspect of 
the case is changed. Ths wrong done to others 
reaches him, his rights are infringed although 
indirectly and damage to him is not remote or 
unforeseen, but is the direct consequence of what 
has been done. Our law as 1 recognize it is not 
so defective as to refuse him .a remedy by au 
action under such circumstances.” 

Applying tha above principles to the 
case before us I have no hesitation in 
holding that there need be no privity of 
contract or parties in order to maintain 
an action of this nature. It has also 
been urged on behalf of the appellant 
that inasmuch as the transferees were 
not entitled to deposit the amount of the 
decree the deposit was voluntarily made 
and therefore not recoverable. Now it 
must be remembered that this deposit 
was made at a time when the law as to 
the right of a transferee to make a de- 
posit under Ss. 170 (3), Ben. Ten. Act, 
was still unsettled. So far as this pro- 
vince is concerned it was not settled 
until the decision in Mahadeo Lai v. 
Langat Singh (5), i. e., two and a half 
years after the deposit was made. The 
plaintiffs were therefore justified in ad- 
opting the only course at that time open 
to them to save the holding from sale: 
and as the landlord has since withdrawn 
the deposit, he cannot now be heard to 
say that the transferee was not entitled 

(12) [19011 A. 0. 495. 

(13) [199S) A. 0. 1. 
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to deposit the amount. Moreover, I am 
o£ opinion that the deposit should be 
considered as money paid under terror of 
inceptive legal proceedings fraudulently 
directed against the plaintiff and as such 
recoverable: see Ihla-rriot v. Hampton 
(14). 

It is also urged that the full sum of 
the deposit should not have been decreed 
in this case as the measure of damage 
suffered and that at best the measure of 
damage was the difference between the 
recorded jama and the jama for which 
the landlord’s suit was decreed. The 
short answer to this contention 's that 
the plaintiffs clearly alleged in their 
plaint that no arrears were due and we 
must accordingly take it on second ap- 
peal that the learned Subordinate Judge 
has accepted this assertion and give him 
a decree on the basis of its accuracy. 
The above observations dispose of all the 
arguments addressed to us on behalf of 
the appellants as summarized above ’but 
having regard to the conflict of authority 
sot out in the order of reference, I now 
turn to a consideration of the reported 
Indian decisions on the question before 
us. To take them in chronological order 
the first of these is Drahamrleo Narain 
Singh v. Ramdown Singh (3), in which 
it was held that the mortgagee of a por- 
tion of a nontransferahle holding has a 
subsisting right though the landlord may 
nob recognize him, that despite such non- 
recognition the right transferred cannot 
be denied, and consequently, a suit was 
maintainable for a declaration by such 
mortgagee that a decree obtained by the 
landlorl against the recorded tenant for 
arrears of rent was fraudulent and in- 
operative as against the plaintiff. 

The facts of that case were in no way 
distinguishable from the one before ns in- 
asmuch as there was also a deposit by the 
plaintiff in that case to save the holding 
from sale. With regird to the deposit it 
was held that the plaintiff’s rights would 
have been seriously affected if the amount 
of the decree had not been piid by 
him. In Gadadhar Ghofte v. l\tidnapur 
Zemindar i Co, Ijtd. (4) suits wore brought 
by the purchaser of a nontransferahle 
occupancy holding against the landlord 
for a declaration that tho rent decrees 
ohtainol by him against the plaintiff’s 
vendor were fraululent and that the jote 
not I"*© sold in ox'^oiition thereof. 

(U) 2 Stn. L. O. 110 (I2lii Elu., p. 503). 


The suits had been dismissed by both the 
lower Courts on the ground that the 
plaintiff had no interest to support hia 
action. The High Court in remanding 
the cases for trial on the merits followed 
the decision in Srahamdeo Narain Singh 
v. Ramdown Singh (3) and two earlier 
decisions of the Calcutta High Court on 
analogous lines and held that the plain- 
tiff was entitled to protect what interest 
he had in spite of nonrecogoition by tho 
landlord. Their Lordships further ob- 
served that it was open to any person 
affected by such a fraud to impeach it, 
and to sue to set aside the results accruing 
from such fraudulent conduct. 

The first case on the subject in this 
Court is that of Barhma Deo Lai v. Sheo 
Prasad Lai (2). In this case it was held 
that where the unrecognized transferee of 
an occupancy holding was allowed to 
deposit the amount of the landlord s 
decree against a recorded tenant and 
where such deposit has been wibhdravvn 
by the landlord (though apparently after 
contest), the transferee was in the posi- 
tion of a mortgagee and was entitled to 
maintain a suit to challenge a still later 
decree obtained by the landlord coUu- 
sively against the recorded tenant enhanc- 
ing the rent. It was observed by MuU 
Hck. J., in that case that the transferee 
is vitally interested in the amount of 
rent payable because in the event of a 
second rent sale his mortgage charge 
wo'ild bo extinguished. 

Tho only other decision of this C^urt 
on this topic is in Gananath Salpathij v. 
Tlarihar Pandhi (l). In this case tlie 
plaintiffs wore purchasers wibli the con- 
sent of the landlords of a portion of the 
recorded tenant's holding and wore also 
mortgagees of another portion without tho 
landlords’ consent. In 1910 the plaintiff 
sued the transferor on his mortgage and 
duly obtained a sale certificate and deliv- 
ery of possession. In 191L the landlord 
sued the recognized successor-iu-interest 
of the original recorded tenant for tha 
rent of the holding as constituted after 
deduction only of that portion transferred 
to the plaintiffs with his consent. He 
obtained a decree but the plaintiffs depo- 
sited the decretal amount and the sale 
was nob enforced. It would appear from 
tho statement of fncts that tho d 0 [)osibed 
amount was withdrawn bv the landlords. 
In 1912 tlie latter !*gain suol the recog- 
nized tenant for the rent of tho holding 
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and having obtained a decree they execu- 
ted that decree and 15th July 1913 was 
fixed for the sale of the holding. The 
plaintiffs apprehending that their title to 
the area purchased in execution of their 
own mortgage decree would be jeopardiz- 
ed instituted a suit against the landlords 
and the recorded tenant praying inter 
alia for a declaration that the recorded 
tenant had no concern in that portion of 
the holding which the plaintiffs had 
purchased in execution of their own 
mortgage decree and that the second rent 
suit, the decree and the execution pro- 
ceedings in respect thereof were illegal, 
invalid and inoperative. It would seem 
from the report that the last mentioned 
rent suit and execution proceedings were 
attacked on the ground of fraud but what 
the precise nature of the alleged fraud 
was is not very clear. The whole suit 
was dismissed by the Munsif, but decreed 
by the Subordinate Judge on appeal. On 
second appeal to this Court, Roe, J , 
sitting singly substituted inter alia the 
following declaration for those prayed 
for by and given to the plaintiffs by the 
Subordinate Judge: 

(l) That the landlords’ second suit 
against the recorded tenant was frau- 
dulently instituted with the intention of 
ousting the plaintiffs from the land and 
(2) that no execution of any decree 
obtained against the recorded tenant 
will affect the rights of the plaintiffs. 
Against this decree the landlords pre- 
ferred a Letters Patent appeal. The ap- 
pellate Bench held that the landlord 
cannot interfere with the possession 
of such transferees and that, if he does 
so the transferees are entitled to re- 
cover possession by suit, but that, never- 
theless, before that time comes, the 
transferees are not entitled to attack as 
fraudulent transactions and proceedings 
between the landlords and the recognized 
tenants to which they are not parties. 
The language employed does no doubt 
justify the inference, as Mr. Mitter con- 
tends, that under no circumstances can 
such transferees attack the decree until 
the landlords dispossess them, or, pos- 
sibly, until the landlords attempt to dis- 
possess them. 

However that may be, this decision is, 
in our opinion, irreconcilable with that 
in Darhma Deo Dal v. Sheo Prasad Lai 
(2). In both cases there had been a de- 
posit by the transferee with respect to a 
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previous decree obtained by the landlord, 
in both cases that deposit bad been with- 
drawn by the landlord and in both cases 
the second suit and decree were held to 
be collusive and fraudulent. The case be- 
fore us is distinguishable from both those 
cases only in so far as the deposit in the 
present case was made by the plaintiff 
transferee in respect of the challenged de-, 
croe, and not in respect of a previous de- 
cree, but this point of distinction in no 
wise affects the broad principle which in 
our view governs such cases. In so far there 
fore as Gananatk Satpathy v. Harihar 
Pandki (l) purports to decide (l) that 
even if the transferee has made a deposit 
or (2) that even if the transferee has 
suffered actual damage by an infraction 
of his legal rights (irrespj^ctive of whe- 
ther pecuniary damage bad been sustain- 
ed or not), such transferee cannot main- 
tain an action to attack the fraudulent 
decree, we are of opinion with great res- 
pect that the decision is incorrect. We 
hold that the period at which damage 
accrues may vary in different cases, but 
that as soon as damage does accrue, a 
transferee of a portion of a holding may 
immediately institute a suit to attack all 
fraudulent proceedings between the land- 
lord and the recognized teoant. 

The broad proposition of the maintain- 
ability of such an action based on fraud 
and conspiracy under the Common law 
was not present to the minds of the lear- 
ned Judges of this Court who decided 
both the cases referred to above, We 
prefer to rest our decision on the prin- 
ciples of the Common law rather than on 
the theory of a constructive mortgage 
created by a deposit, as was done in the 
case of Barhma Deo Dal v. Sheo Prasad 
Dal (2), and we do so quite irrespective 
of the fact that it is now settled law for 
this province that a transferee by pur- 
chase is not entitled to make a deposit 
under S. 170, Cl. 3. Ben, Ten. Act. We 
are fortified in adopting this course by 
the decision of the Privy Council in 
Pramada Nath Eoy v. Eamani Kania 
Eoy (15) that a sharer, whose cosharers 
refuse to ioin him as co- plaintiffs, can 
bring them into the suit as defendants 
and sue for the whole rent, and could do 
this under the general principles of legal 
procedure quite apart from the provi- 
sions of the Bengal Tenancy Act before 
S. 148 (a) was added to that Act. Fino.llv 

^ 9 

(15) Ll'JOSJ 55 Cal. 331=35 I.~a773~T^T"0.’). 
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it is argued on behalf of the appellant 
that the decree should be set aside only 
as against the plaintiff transferee and 
not* entirely. The short answer to this 
contention is that a judgment and decree 
obtained by fraud upon a Court binds 
neither such Court nor any other and is 
a nullity, Shedden v. Patrick (16) and 
Peg. V. Saddler's Co. (17). 

"Fraud” observed De Grey , C. J., io Duchess 
of Kingston's case (18); “is an extrinsic colla- 
teral act 'svbicb vitiates tbe most solemn pro- 
ceedings of Courts of justice. Lord Coke says it 
avoids all judicial acts, ecclessiastical or tempo* 
ral.” 

The fraud which we have here is, in 
my opinion, equally a fraud on the Court 
as on the plaintiffs and no vestige of the 
results of that fraud should be allowed 
to remain on a judicial record. I should 
add it has been faintly urged that the 
plaint asdrawn does not found tho action 
on fraud and conspirancy resulting in 
damage. It may be conceded that the 
plaint is in this respect faulty and lack* 
ing in precision, but I am of opinion that 
it avers all tho essential ingredients ne* 
cessary for such an action. It must be 
remembered that mofussil practitioners 
are not expert draftsmen and are not too 
familiar with the rules of pleading as 
applicable to such actions. However 
that may be, the learned Subordinate 
Judge’s judgment and decree have re- 
lieved us of all necessity to consider 
seriously this objection. I would there- 
fore answer in the affirmative the ques- 
tion formulated in the order of refer- 
ence in so far as it applies to (b), a trans- 
feree of a part of an occupancy holding. 
IThe result therefore is that this appeal 
must fail and I would accordingly dis- 
miss it with costs. In so far as the 
question formulated refers to transferees 
of the whole of the holding it is unneces- 
sary for the decision of tlie appeal before 
US, and we prefer not to decide it with- 
out a more complete discussion of this 
branch of tlio subject than we have had 
in this case. We endorse however the 
hope expressed by the Full Bench of 
Calcutta tliat the legislature may soon 
intervene to set all tlio vexed questions 
'N ith respect to this class of transferees, 
as well as all other classes, finally at 
rest. 

(ir.) [18.511 1 TU. A. C. Q. 5J)5. ' 

(17) 10 H. L. O. 404. 

(IS) 20 H. St. Tr. 637. 


Atkinson, J. — I agree with the judg- 
ment of my learned brother, and Coutts, 
.7. also desires mo to express on his be- 
half his entire concurrence. 

By the Court. — As the deposit has 
been withdrawn by the landlord appel- 
lant, the plaintiff will be given a decree 
for the amount of that deposit, viz., 
Rs. 348 with interest at 6 per cent, per 
annum from the date of the Subordinate 
Judge’s decree. The appeal is dismissed 
with ■ costs. Pleader’s fee ten gold 
mohurs. 

v.s,/r.k. Appeal dismissed. 
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Full Bench 

Atkinson, Jwala Prasad and 

Das, JJ. 

Padhika Paman Prasad Singh and 
others — Defendants — Appellants. 

v. 

Mt. Janki Kuer and others — Plaintiffs 
— Respondents. 

Misc. Judicial Case No. 35 of 1919, 
Decided on 28th May 1919. 

5^ si? Court-fees A-ct (1870), S. 12 {2}— Ap- 
peal to High Court dismUsed — Respondent 
cannot be called upon to make up deficieney 
in respect of court-fee payable in lower 
Court. 

When the High Court dismisses an appeal from 
whatever cause, it ceases to have seisin of the 
appeal or case and is powerless to call upon tlio 
respondent to pay any deficiency due by him in 
respect of court-fees iJayable in the lower Courts, 
and consequently has no jurisdiction in such 
circumstances to restrain the respondent from 
executing the decree obtained by him. 

[r 10 C 1. 

Sultan Ahmad — for the Crown. 

Gour eVtanrfra Pal — for Respondents. 

Atkinson. J. — This Full Bench has 
been constituted under an order of re- 
ference made by my learned brothers 
Jwala Prasad and Das, JJ., with the 
sanction of the Chief Justice, for the 
determination of a point arising on the 
construction of the Court-fees Act. It 
appears that on lObh March 1919 notice 
was issued, by leave of this Court, on 
the respondent, Mt. Janki Kuar, to show 
cause why she sliould not be restrained 
from executing tho decree obtained by 
her in tho lower appellate Court until 
she paid and satisfied the deficit duo in 
respect of court fees on lier appeal to 
that Court. At the time that this order 
was passed, the apjieal presented to the 
High Court hy tlie appellant against tlie 
order of tho lower apfiellato Court had 
been dismissed. Tlio respoudenb, r^fb. 
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Janki ICuer, appeared in response to the 
notice served upon her, and alleged that 
some of the respondents were dead, and 
she applied for time to substitute parties. 
The application was adjourned from time 
to time and eventually it came before a 
Bench constituted of Jwala Prasad, J. 
and Das, J., for disposal. Their Lord- 
ships were of opinion that a decision of 
Hoe, J., and myself in a case entitled 
Mahant Sadho Bhagat v. Banirup Gos- 
sain embodied in an order dated 31st 
January 1919, conflicted with a aubse- 
<iuent ruling of Mullick, J., and Jwala 
Prasad, J., in the case of Babu Baldeo 
Narain Singh v. Bamdil Singh, both 
cases involving the same question of 
principle; and that thus there was a con- 
flict of authority between two Division 
Benches of this Court touching the pro- 
priety of the matter now arising for deci- 
sion; and consequently with the assent 
of the Chief Justice they referred the 
application now before us for a ruling by 
a Full Bench of this Court, seeking a 
judicial pronouncement as to what the 
law is in such cases. 

. The point requiring determination may 
jbe stated as follows; When an appeal by 
’an appellant to this Court is dismissed 
lowing to his failure to pay the deficit 
]due in respect of the court- fee payable 
iby him on a memorandum of appeal or 
|for other good and sufficient reasons, has 
ithe High Court any power or right, after 
Idisnussal of such appeal, to call on and 
require a respondent to make good any 
deficit in the court-fee due in respect of 
the court-feo payable by him in the lower 
appellate Court? 

Hoe, J., and myself were of opinion 
that the High Court had such power. 
Mullick and Jwala Prasad, JJ., took a 
different view, and held that once the 
appeal had been dismissed this Court 
was functus officio; and that the Court 
was powerless to make any order which 
could oblige or compel the respondent 
under the order of this Court to pay 
whatever deficiency might be due by him 
in respect of court-fees payable in the 
lower appellate Court, as a condition pre- 
cedent to his right to execute such de- 
cree. Having considered the matter very 
carefully, we are of opinion that the view 
taken by Mullick and Jwala Prasad, JJ., is 
the correct view; and that once an appeal 
has been dismissed, the High Court ceases 
to have seisin of the appeal or case and 


is powerless to call upon the respondent 
to pay any deficiency due by him in res- 
pect of court-fees payable in the lower 
Court and consequently that the ^igh 
Court has no jurisdiction in such circum- 
stances to restrain the respondent from 
executing the decree obtained by him. 

It might be different if the High Court 
had taken cognizance of the deficiency in 
the court-fee payable in the lower appel- 
late Court before the appeal was dis- 
missed, provided the appeal had come 
before the Court in a proper manner, 
under the provisions of S. 12, Cl. 2, 
Court-fees Act of 1870. But once an ap- 
peal has been dismissed from whatever 
cause, then this Court is functus officio, 
and no subsequent order can be made for 
the recovery of any deficiency in court- 
fees due in the lower Courts. A similar 
principle was enunciated in a case re- 
ported as Mahadei v. Bam Kishen 
Das (l), in which Mahmood, J., said: 

“As soon as the Judge had passed the decree 
of 1st March 18S3 be ceased to have any power 
over it; and was incompetent to introduce new 
matters nob dealt with by the judgment,” 

and that to that extent the order was 
ultra vires. We are of opinion therefore 
that the correct iuterprebacion of S. 12, 
sub-S. 2, Court-fees Act of 1870 on gene- 
ral principles is as stated herein and in. 
accordance with the decision of Mullick 
and Jwala Prasad, JJ., referred to above, 
and consequently we declare that the 
order in the case referrei to us was ille- 
gal and improper and that this Court 
had no jurisdiction to pass the order of 
lObh March 1919. The same is accor- 
dingly hereby set aside. 

Jwala Prasad. J.— I agree. 

Das, J. — I concur. 

V.s /R.K. Order set aside. 

' (1) L188M 7 All. 52S=(1885J A. W. N. 14a 

A. 1. R. 1919 Patna 10 
Jvvaij4 Prasad, J. 

Sakai Singh and others — Defendants 
— Appellants. 

V. 

Chanderdip Lai and others — Plaintiff 
and Defendants — Respondents. 

Appeal No. 841 of 1917, Decided on 
lObh .January 1919, from appellate decree 
of Disb. Judge, Patna. 

(a) Contract Act (1872), S 69— Words in- 
terested In payment of money” include^ cases 
of persons who are under apprehension of 
any kind of loss or inconvenience. 

The words “interested in the payment of 
money” in S. 69, are comprehensive enough to 
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include the cases of persons, who are under ap- 
prehension of any kind of loss or inconvenience 
and are not restricted to cases of individuals who 
are sure to suffer actual detriment, capable of 
assessment in money. LP H 21 

(b) Contract Act (1872), Ss. 69 and 70. 
One of several judgment-debtors paying off 
decree — His rights to recover compensation 
accrues. 

Where one of several judgment-debtors pays off 
the whole of the decree his right to recover com- 
pensation from the other judgment-debtors, whe- 
ther he was interested in the property or not, 
accrues also under S. 70, inasmuch as the other 
judgment-debtors enjoyed the benefit of the pay- 
ment which w’as not obviously meant to be 
gratuitous. LP 12 C ll 

(c) Decree — Binding — Major defendant des- 
cribed as minor — Decree is not binding on 
him. 

A major defendant who is described as a minor 
cannot be treated as a party to the suit and is 
not bound by the decree passed in the suit. 

LP 12 C 21 

(d) Hindu Law — Debts — Father — Decree 
against, is binding on sons. 

A decree passed against a Hindu father as karta 
of the joint family is binding on his sons as 
members of the family. LP 12 C 21 

Nirsu Narain Singh and Eailaspati 
— for Appellants. 

Judgment. — Defendants 1 to 4 are 
appellants. Defendants 1 and 2 and the 
fathers of defendants 3 and 4 sold their 
interest in village Kurthowl to defendant 
7 and the husband of defendant 8 under 
a registered kabala, dated 3ist March 
1903, for Ra. 2,000. The property sold 
was subject to a mortgage of Rs. 225, 
dated 8th January 1902, payable to de- 
fendant 5, and also to an ijar.i for Rupees 
1,080. The vendees undertook to i)ay 
off tlio sai 1 oncumbrancos and retain with 
them the amount sufficient to -pay them 
off*, and paid only Rs. 95 in cash to the 
vendors. The mortgages however were 
not redeemed. Defendant 5, the mort- 
gagee, obtained a decree for sale of the 
mortgaged property, against defendants 
7 and 8, in 1905. The decree was put 
into execution. The appellants satisfied 
the decree on 25th May 1907 and brouglit 
a suit against defendants 7 and 8 and the 
present plaintitT as a minor through his 
father as guardian ad litem for recovery 
of [{s. 303 which was paid in order to 
satisfy the mortgage. ‘This suit was 
decreed on IGth April 1909. The ap- 
j)ellant3 in execution of their decree sold 
10 karants share of Kurtho.vl, tlio mort- 
gaged property, and some other property 
of the plaintiff*. 

On 2Cth February 1915 the plaintiff 
corninencod an action in the Court of the 


Munsif of Patna praying for a declaration 
that the aforesaid decree obtained by the 
appellants against the plaintiff’s father, hia 
uncle and himself, dated 16th April 1909, 
was fraudulent, illegal and inoperative 
against the plaintiff and that he was not 
bound by such a decree or the execution 
proceedings in an auction sale. There 
was a prayer also for a declaration that 
the sale held on I3bh November 1912 
did not affect the plaintiff’s interest in 
the property and that possession of the 
plaintiff’s share be awarded to him joint- 
ly with his father defendant 7. The 
plaintiff’s suit was dismissed by the 
Munsif. On appeal the District Judge 
reversed the decree and gave a modified 
decree to the plaintiff directing that the 
interest of the plaiintifl' in Kurthowl pro- 
perty was not affected and that he be 
put in possession of the same jointly 
with his father. The claim of the plain- 
tiff against the properties purchased by 
defendants 5 and 6 was dismissed. 

The first ground upon which the 
learned District Judge has decreed the 
plaintiff’s suit is that the payment of 
the mortgage decree by the appellants 
was a voluntary act on their part. They 
were not bound to pay the decretal 
amount. They could nob therefore re- 
cover the amount of the decree paid by 
them from the defendants 7 and 8 and 
the plaintiff. I am unable to accept this 
view of the learned District .’udge. The 
appellants were interestel in the pay- 
i^ient of the decree within the moaning 
of S. 69, Contract Act, inasmuch as 
they were the judgment-debtors along 
with defendant 7 and the husliand of 
defendant 8 in tlie mortgage decree. 
Tjnder the terms cf the mortgage 
decree, the mortgaged proi)erty as well 
as the person and the oblior properties 
of the mortgagors, that is of the appel- 
lants, were liable. On a review of the 
earlier authori ties on tlio point it was 
held in the case of Sera/at Ali v. /s.va?- 
All (]) thub the words “ interested in| 
the payment of money” within the! 
meaning of S. 69, Contract Act, are com- 
prehensive enough to include the cases 
of persons, who are under apprehension 
of any kind of loss or inconvenience and' 
not restricted to cases of in<lividuals whol 
are sure to suff’er actual detriment, cap-i 
able of astessmeuL in money. Tlio learn-! 
ed restrict -fu igo apparently is uf opi-1 

Si) LiyOSj ;J5 Cal. G'Jl = i2 1. C. 30. 
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nion that the appellants were not bound 
to pay until the stage had reached when 
they were about to be put to actual loss 
by the execution of the decree against 
their person and property, that is after 
the sale of the mortgaged property. 

I think that the principle enunciated 
in the aforesaid Calcutta case is appli* 
cable to the present case and the facts 
of that case appear to be very similar to 
.those in the present case. In that ru- 
ling it was also pointed out that the 
right of the person who paid the amount 
of the decree as against the other judg- 
ment-debtor whether he had interest in 
the property or not accrued also under S. 
70 of the Contract Act, inasmuch as 
the other judgment-debtors enjoyed the 
benefit of the payment which wasnot ob- 
I'viously meant to begratuitous. The other 
reason upon which the learned District 
Judge has decreed the plaintiff’s suit is 
that the property was the self-acquired 
property of the father and the encumb- 
rance, with the mortgage decree, was not 
the father’s debt but that it was a debt 
of one of the appellants Ramlagan, the 
executant of the mortgage, and that the 
mortgaged property itself was answer- 
able for the encumbrance. This appears 
to be inconsistent with the case of the 
plaintiff himself. The plaintiff asserts 
that he is interested in the property in 
dispute as a member of the joint family 
of which his father is the karta. Unless 
the property was purchased out of the 
joint funds by the father and the plain- 
tiff and as a part of the family property, 
the plaintiff could not be interested in 
it, and ho had, therefore no share in the 
property which he could claim to be 
exempted from the sale at which the 
appellants purchased the property. If 
the plaintiff had a share in the property, 
he is also bound to pay the encumbrance 
upon the same property, which by the 
kabala itself the vendees undertook to 
discharge and satisfy. The plaintiff can 
have possibly no claim for any share in 
the property except on the basis of the 
kabala taktn by his father. He is there- 
fore bound by the terms of the kabala 
to pay the encumbrance on the same, in 
other words, the mortgage debt which 
the appellants satisfied and discharged. 
The third ground on which the learned 
District Judge has given his decision is 
that the plaintitf was major at the time 
when the suit svas brought by the appel- 


lants and that he was wrongly described 
in the suit as a minor through the guard- 
ianship of his father. It is true that 
the Courts below have concurrently held 
that he was a major, and I overrule the 
contention of the learned vakil on behalf 
of the appellants that the finding of the 
Courts below was without any evidence. 
The plaintiff gave his own evidence from 
which the Munsif came to the conclusion 
that he was major at the time. The de- 
fendants did not rebut that evidence. 
The learned Diptrict Judge has accepted 
that finding of the Munsif. It must 
therefore be taken that the plaintiff was 
not a party to that suit, but that alone 
does not entitle the plaintiff to a decree,! 
for in para 1 of the plaint he says 
that he is a member of a joint Mitaksha- 
ra family and that his father is the 
karta of the family. If that is so, the 
father being a party to the suit in which 
the appellants obtained a decree, the 
plaintiff is bound by the suit and the 
decree. The plaintiff is bound by the 
decree against the father: vide Bhola 
Jha V. Kali Prasad (2). Bhagat Mai 
Suhu V. Abdul Karim (3) and liughu- 
nanda7i Singh v. Parmestoar Dayal 
Singh. (4). 

I therefore hold that the plaintiff Avas 
bound by the decree and the sale. Apart 
from all this, it appears to me that the suit 
is barred by time. The suit was brought 
on 26th February 1915, that is, more 
than 3 years after the decree in question 
which waspassedon 16fch April 1909. The 
Munsif on this point held that under Art. 
96, Sch. 1, Limitation Act, the suit was 
barred. It was also found that no fraud 
was proved, nor that the plaintiff waskept 
away from knowledge of the decree or 
Uie execution thereof by fraud of the de- 
fendants,* as is required by S. 18, Limita- 
tion Act, so that even if the -plaintiff had 
succeeded on the other . points, the suit 
would have failed on account of having 
been barred by lapse of time. The 
District Judge has not addressed himself 
to this point. The finding of the Munsif, 
therefore remains unchallenged. The 
result is that the appeal is decreed with 
costs of all the Courts and the plaintiff’s 
suit is dismssed entirely. 

v.S./b.k. Appeal alloived. 

(2) L19161 1. P. L. J. 180=34 I. 0. 288. 

(3) [19161 1. P. L. J. 86=34 I. 0. 23. 

(4) [19171 2 P. L J. 306=39 I. O. 779. 
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Roe, J. 

Tewary Kora and others — Defendants 
— Appellants. 

V. 

Bkupat Mander and others — Plaintiffs 
— Respondents. 

Second Appeal No. 736 of 1918, Deci- 
ded on 31st May 1918. 

Court-fees Act (7 of 1870), S. 7 (4) (c), 
Sch. 2 Art. 17 (iii) — Suit for declaration that 
survey entry is wrong and not binding on 
plaintiffs — Court-fee payable is Rs. 10. 

In a suit for a declaration that the plaintiffs 
were occupancy tenants aud not tenure-holders 
aud that the survey entry describing them as 
tenure-holders was wrong, the plaintiffs further 
prayed for a declaration that the entry was not 
binding on them: 

Hehi: that the plaintiffs were not asking for 
any consequential relief and that therefore the 
court-fee payable was Rs. 10 under Art. 17 (iii), 
Sch. 2, Court-fees Act. (^p 13 0 21 

Naresh Chandra Sinha and Santa 
Prasad — for Appellants, 

Facts. The plaintiffs brought a suit to 
obtain a ddclaration that they were occu- 
pancy tenants and not tenure-holders and 
that the survey entry describing them as 
tenure-holders was wrong and that it 
could not in any way be binding on them. 
The suit was decreed and two sets of de- 
fendants appealed. These appeals were 
dismissed and two sei)arabe appeals were 
hied by the same defendants in the High 
Court. The suit was valued at Rs. 1,200 
and the plaint was stamped with a court- 
fee of Rs. 10. as being a suit for declara- 
tion only. The appeals were also simi- 
larly stampel. The Stamp Reporter sub- 
mitted a report tliat the suit was one for 
declaration with a consequential relief 
and as such the ap236als should have been 
stamped with ad valorem court-fees 
under S. 7, Cl. 4 (c), Court-fees Act. The 
taxing ohicer referred the matter to the 
taxing Judge and in his order of refer- 
euoe observed as follows: 

‘'Thera is a similar case reported as yidnatJur 
Zamxndary Co. y. Secy, of State (l). lu that 
case the plamtifis applied for a dochiration of 
their status and also for a declaration that an 
entry lu the record as to the status of tenure- 
holder was a nulUy. Saadersou, C. J., held that 
b. Bon. Ion. Act, under which the suit 

w.is brought is to be construed strictly and that 

plat.d by that section. He accordingly held that 
the Sint was one for declaration with a con- 
soquontial relief and therefore came under S. 7 
H Court-fees Act. The question is whe- 

ther this suit is to be governed by this rulinrr 
Here the plain tiffs pray not on!>^or .a dec/a"?: 

(1) L1917] 44 Cal. 352=^0 1. 07oQ. 


tiou that the entry in the Record of Rights as to 
the status is wrong but also that the plaintiffs 
are not and cannot in anj* way be bound by the 
same. If the record is wrong, it seems to me that 
the plaintiffs cannot be bound and that the ad- 
ditional prayer for the declaration that the plain- 
tiffs are not bound by the Record of Rights is 
unnccesrary. This however might also very well 
be said of the prayer for declaration in the suit 
reported as Midnapur Zamindary Co. v. Secy, 
of State ( 1 ) to which I have refereed, that the 
entry iu the Record of Rights as to the status is 
a nulUtv.” 

V 

Order. — I agree with the learned 
Registrar. Under the Bengal Tenancy 
Act it is conten:iplated that entries in the 
Record of Rights shall be contested by a 
suit under (jh. 6, Specific Relief Act, 
i. e., by S. 42, under which the plaintiff 
may ask for a declaration without con- 
sequential relief. I think it severe upon 
the plaintiffs that they should be accused 
of asking for a consequential relief, when 
they merely throw in redundant words 
that the entry in the Record of Rights is 
not wrong, bub also that it is not binding 
on them. I know of no case in which the 
Record of Rights, though correct, would 
not bo binding on a particular party, and 
in the case before me I have no doubt 
that what was meant by the plaintiff 
was merely an application for a declara- 
tion that the Record of Rights was wrong. 
If it was correct, it would most certainly 
be binding on him. and if incorrect it 
would certainly not be binding on him. 

v.s./r.k. Order accordingly . 
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Atkinson and Manuk, JJ. 

Jagdamba Prasad — Appellant. 

V. 

U- Sham and others — Resj^ondents 

Appeal No. 793 of 1917, Decided on 
9th January 1919, from appellate decree 
of Disb. Judge, Purulia. 

(a) Registration Act (1908), S. 17 — No 
facts apart from deed from which inference 
of implied surrender can be drawn — Deed 
must be registered. 

surrendei: need not necessarily be bv deed, it 
may bo imiffied as a fact from certain facts 
proved. IP 11 C 21 

A deed of surrender need not be registered if 
there arc facts de hors and apart from tlio deed 
Itself from winch the infereuee can be drawn 
that there was au imiilied surrender in fact. Hut 
if there be no such facts apart from the deed the 
deed must be registered, more espociallv iKlic 
surrender is to operate as a surrondor of premises 
demised by a prior written registered instrument 

SUen H lOfXSC. I l> 1 A f ' 1 "I 

(b) civil P^C. (1908), O. 41, R. 31-Judg 
ment 'of appellate Court in affirmance of 
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decree must show that Judge had in mind 
every aspect of case. 

A judgment of an appellate Court in affirmance 
of a decree must be precise and definite and it 
must show with reasonable clearness that the 
Judge brought his mind to bear sufficiently upon 
every aspect of the case requiring his decision. 

LP 16 C 2 ] 

"Hasan Imam, Abani Bhusan Muker^ 
jee and J agannath Prasad — for Appel- 
lant. 

P. J2. Das and Sishir K. Mitier— ioi: 
Respondents. 

Atkinson, J. — This second appeal 
comes before us from a decision of Mr. 
Boyce, District Judge of Purulia. Before 
discussing the legal points arising for 
decision, it is necessary to shortly state 
some essential facts as a foundation upon 
which our determination in appeal must 
be based. A certain area of land was in 
the year 1895 demised by the Pandeys, 
who were mukarraridars thereof, to 
Paresh Nath Ghosh and Keshab Chandra 
Roy as lessees. The Pandeys demised 
the land to Paresh Nath Ghosh and bis 
cosharer, under a permanent dar- 
inukarrari grant being in effect a lease 
in perpetuity. In respect of the land so 
demised, Paresh Nath Ghosh acquired a 
12 annas share and Keshab Chandra Roy 
a 4-anna8 share; and the yearly rent 
reserved and payable by the lessees to 
the Pandeys was the sura of Rs. 300. 
The demise covered not only surface 
rights, but also all subsoil and mineral 
rights appertaining to the land so 
demised. 

In 1908 Paresh Nath Ghosh purported 
to sell his 12 annas share in the demised 
premises to the appellants, the plaintiffs 
in this suit; and for which I understand 
he received the sum of Rs. 1,500. The 
appellants in pursuance of their purchase 
went upon the land to take delivery of 
possession of that portion of the land 
which had been sold to them by Paresh 
Nath Ghosh. When they went to the 
locus in quo they found the defendant 
Mr. Sham in possession of part of the 
demised premises and a Company or 
Syndicate, which had been formed by 
him in possession of the remainder; and 
thus the plaintiffs were precluded from 
taking peaceful possession of this 12- 
annas share of the land which they had 
purchased from Paresh Nath Ghosh; and 
consequently this suit has been brought 
by the plaintilTs to establish their title 
to the lands in suit, and to recover pos- 
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session of the same. The defence put 
forward on behalf of the defendants 
jointly, is that Paresh Nath Ghosh him- 
self in the year 1906 surrendered hie 
share in the lands of Thandabari demised 
by the lease of 1695 to the Pandeys, 
who accepted the surrender, as he dis- 
covered that the land was unproductive 
and useless for mining purposes; and 
that thus the plaintiffs acquired no title 
from Paresh Nath Ghosh by virtue of 
the purchase made by them on 3rd 
December 1906. The main issue arising 
tor decision at the trial was whether in 
fact there had been a surrender by 
Paresh Nath Ghosh to the Pandeys. The 
question of surrender was presented in 
two alternative forms. 

First, it was contended that in fact 
there had been a deed of surrender; and, 
secondly, that, if not, there was, at least 
evidence arising from the conduct of the 
parties from which a tribunal of fact 
would be entitled to infer a surrender 
by necessary implication. It is clear that 
a surrender need not necessarily be by 
deed; and that a surrender may be im- 
plied as a fact from certain facts proved. 
The decision of their Lordships of the- 
Privy Council reported as Imambandi 
Begam v. Kamleswari (1) clearly 

establishes the accuracy of this propo- 
sition. The same principle was also laid 
down in a recent decision in the Calcutta 
High Court reported as Bengal Coal Co. 
Ltd, V. Monoranjan Bagclii (2). The 
learned Subordinate Judge, who tried 
this case, dealt with both aspects of the 
question of surrender which I have 
stated, viz., as to whether there was an 
actual deed of surrender; and also whe- 
ther on the evidence he was entitled to 
find an implied surrender as fact. Accor- 
dingly, the learned Subordinate Judge 
held that whether there was a deed of 
surrender or not, which was net pro- 
duced, the conduct of the parties was only 
consistent w’ith a surrender arising by 
necessary implication from the facts 
clearly established by proof; and he dis- 
missed the plaintiffs’ suit. That the 
learned Judge was warranted in &ndiDg a 
surrender by necessary implication from 
the evidence cannot be disputed. From 
the decree dismissing the suit the plain- 
tiffs appealed to the District Judge. The 

(1) [18S7] 14 Cal. 10D=13I. A. 160=1 Sar. 732 

P. C.). 

(2) [1918] 44 I, 0. 297. 
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appeal came before Mr, Boyce, and Mr. 
Boyce in a shorfc judgment of aCBrmance 
stated categorioaTlj^ each argument that 
was addressed to him in support of the 
case presented by the appellants and bis 
legal decision thereon. 

Although the judgment of the learned 
Judge is somewhat lacking in precision 
of expression, I think it may be fairly 
gathered from the whole judgment that 
be purported to cover by bis decision all 
the same points as had been argued, dis- 
cussed and decided by the learned Sub- 
ordinate Judge. My reasons for arriving 
at this conclusion are as follows: In 
para. 1 of his judgment the lear- 
ned Judge states generally that the 
supreme issue arising for decision was as 
a question of fact whether there was any 
surrender or not. In para. 2 of his 
judgment the learned Judge deals 
with the first argument addressed 
to him by the appellants; that there was 
a deed of surrender in fact in existence 
which had not been produced. The lear- 
ned Judge seems to have arrived at the 
conclusion that there w’as a deed of sur- 
render in existence when the surrender 
was effected; that it was given to the 
Pandeys; that the Pandeys have held it 
back and declined to produce the deed 
although every possible means had been 
taken to force them to do so if the same 
was in their possession. The learned 
Judge adds to the discussion of the argu- 
ment addressed .to him and his decision 
thereon as recorded in the paragraph of 
this judgment referred to above the fol- 
lowing observation: 

“Tbia fact coupled with the letter and post- 
card (Sxs. J and G) written subsequently by 
Paresh ITath leaves no doubt whatever that 
istafa was given.” 

Now much argument has been addressed 
to us as to the distinction between the 
expression istafa and istafanamah. Istafa. 
namah speaking generally refers to the 
actual document or deed of surrender 
itself. Istafa on the other band refers to 
the fact or act of surrender. We are of 
opinion that istafa as used in the con- 
cluding portion of para 2. of the 
learned Judge s judgment does not refer 
to istafanamah qua the actual deed 
of surrender, and we take the view that 
the learned Judge in using the word 
istafa. as opposed bo istafanamah, was 
considering the question of surrender, as 
an act arising from the conduct of the 
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parties irrespective of the actual exis- 
tence of a deed of surrender; and that in 
so viewing the facts the inferences dedu- 
eible from Ex. tT and G were conclusive 
in establishing proof of surrender in fact 
by necessary implication. A reference to 
and a consideration of Exs. J and G 
strongly supports this conclusion. Ex. G 
is of vital importance because it is a 
postcard ' written in the year 1906 under 
the hand of Paresh Nath Ghosh himself,, 
to his cosharer; and it expressly states 
that Paresh Nath Ghosh had made for- 
mal surrender to the Pandeys because 
the land which was demised to him under 
the lease of 1895 was of no marketable 
value for the purpose of mining, and that 
he considered he was no longer bound by 
the original lease or its provisions, and 
he invited his cosharer Keshab Chander 
Rai to take whatever steps he might 
deem necessary to protect liimself in the 
assertion of his rights as a cosharer in 
the demised property. Ex. J is also a 
document of great importance. It is a 
letter written by Paresh Nath Ghosh to 
the Pandeys in the year 1907 seeking to 
get from them a new lease of the pro- 
perty which he had already surrendered 
and offering to pay a substantial sum as 
salami if he gob a new lease; and this 
document seems only to be consistent 
with an antecedent act of surrender of 
the premises originally demised by the 
lease of 1895. I think that the learned 
Judge was considering in more or less a 
confused manner the two aspects of the 
question arising for his decision, viz., the 
existence or non-existence of a surrender 
whether by deed or as an inference of 
fact to be drawn from the conduct of the 
parties and from which the act of sur- 
render might be fajrly implie.l. 

The learned Judge towards the end 
of para 3 of his judgment discusses 
the second argument addressed to him, 
viz., whether the surrender was by deed or 
by conduct; even accepting that there 
was a surrender in fact, there was only 
a surrender of part of the demised pre- 
mises to the extent of a 12-annas share 
and that a surrender of part and not of 
the whole of the demised premises could 
not operate in law as a valid surrender 
of all the interest conveyed by the origi- 
nal lease. As a second branch of this 
argument it was contended that if there 
was a deed of surrender in actual exis- 
bonce it was not registered, and tliere 
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fore was inoperative in law to effect a case and the arguments addressed to us 
surrender of the entire property demised, on either side the very gravest considera- 
With regard to the first point as to the tion, I am satisfied that- the learned 
surrender of part and not the whole of Judge did consider the evidence as to the 
the demised premises — admittedly the act of surrender apart from the actual 
learned Judge’s view was correct; and fact as to whether a deed of surrender 
Mr. Hassan Imam has not challenged the existed or did not exist; and on the evi- 
validity of the learned Judge’s decision dence apparently the learned Judge did 
upon this point; nor could he well do so find as an inference of fact, from the 
in face of the ruling of the P. O. facts established before him, that there 
reported as Imamhandi Begam v. Kam- was a surrender by necessary implica- 
leswari Pershad (1), having regard to the tion made by Paresh Nath Ghosh, and 
form in which the demise of the respec- accepted by the Pandeys, and in support 
tive shares was made to the lessees by of these findings the learned Judge relied 
the original lease of 1895. With regard to upon Exs. J and G coupled with the 
the second branch of this argument it is subsequent grant of a lease by the Pan- 
only necessary to observe that a deed of deys to the defendant Mr. Sham. On the 
surrender need not be registered if there evidence relied upon by the learned 
are facts de hors and apart from the deed Judge it cannot be doubted that he was 
itself from which the inference can be entitled to find as a fact that the interest 
drawn that there was an implied sur- of Paresh Nath Ghosh in the lease of 
render in fact. But if there be no such 1896 had been impliedly surrendered, 
facts apart from the deed, then I ap- No doubt the learned Judge might have 
prebend that a deed of surrender must be exercised more care, and been more ex- 
cegistered; more especially if the deed of plicit in the expression of his opinion, 
surrender is to operate as a surrender of but bearing in mind always that his judg- 
premises demised by a prior written re- ment is one of affirmance, and not rever- 
gisterel instrument such as a lease. How- sal, the learned Judge’s judgmentappears 
ever, in the present case it becomes un- to us on the whole to be satisfactory and 
necessary to decide this p-)jnt expressly sufficient. A judgment in affirmance of 
having regard to the decision of their a decree must be precise and definite, 
Lordships in Imambandi Begam v. Kam- and it must show with reasonable clear- 
leswari Pershad (l). The fourth and ness tliat the learned Judge has brought 
concluding paragraph of the learned his mind to bear sufficiently upon every 
Judge’s judgment dealt with the third aspect of the case requiring his decision, 
argument addressed to him, viz., whe- and in this case we think that the judg- 
ther if there had been a surrender by ment appealed from satisfies the require- 
deed, or by implication of the leasehold menbs of the general rules of practice; 
premises such surrender had been in fact and that the decision of the learned 
accepted by the Pandeys. We are of Judge is in point of law sufficient. Con- 
opinibu that acceptance or non-acoep- sequenbly we are of opinion that it be- 
tance of the surrender by the Pandeys comes unnecessary bo send this case back 
was material only on that aspect of the for rehearing before the Judgeof PuruHa 
case from which it was sought to infer on the grounds argued and submitted be- 
a surrender from the facts proved. The fore us by Mr. Hasan Imam. The judg- 
Inain point addressed to us in argument ment of Mr. Boyce is consequently 
by Mr. Hasan Imam in second appeal is affirmed and accordingly we disallow 
that the learned Judge has failed to con- this appeal bub without costs, 
siier that portion of the case which Manuk, J. — I entirely concur and 

deals with the evidence of the conduct of have nothing more to add. 
the parties beyond and apart from the v.S.^R.K. Appeal dismissedm 

existence of the alleged deed of surrender 
and that consequently his clients have 
f nob received from the learned Judge the , 

benefit of his decision upon an essential 
l>arb-o£ the case. The case is not altogether 
free from difficulty: and for some time I 
was impressed by the force of Mr. Hasan 
imam’s argument; bub having given the 
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A. I. R. 1919 Patna 17 

Roe and Jwala Prasad, JJ. 

Maliomad Kabir Uddin — Accused — 
Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 8 of 1913, Deci- 
ded on 30th January 1919. against order 
of J. 0. Ohota Nagpur, D/- 3rd January 
1918. 

Penal Code (I860), Ss. 465 and 467— For- 
gery — Proof — Similarity of handwriting is 
not sufficient proof of offence. 

To convict an accused person as the forger of a 
document the mere similarity of the handwriting 
of the forged document with the writing of the 
accused without other evidence of complicity, is 
insufficient. Were a signature purports to have 
been forged the strong similarity between the 
genuine and the forged signature is suggestive 
merely of a conspiracy that the genuine signa- 
ture was obtained by a fraud upon the person 
whose signature was forged. In neither case can 
d conviction for forgerv be maintained. 

LP 21 C 1 P 22 C 2) 
Mazharul Haque, Jadubans Sakai 
and Rai Guru, Saran Prasad — for Peti- 
tioner. 

Govt. Pleader — for the Grown. 

Jwala Prasad, J. — The appellant 
Mohammad Kabir Uddin has been con- 
victed by the Judicial Commissioner of 
Ghota Nagpur for having forged two bills, 
Ex, 1 and 2, for Rs. 2,460 and Rs. 500 res- 
pectively, and Ex. 3, which purports to 
bea true copy of a letter No. 3221/3 M. 16, 
dated 24bh May 1916, from the Direct 
or of Public Instruction to the Ins- 
pector of Ciioba Nagpur Division, sanc- 
tioning Rs. 3,000 for the purchase of 
machinery and scientific materials for the 
new ftub-Overseer Class of the Ranchi 
Industrial School. This copy purports 
to have been signed by one Soloman 
Tirkey, head clerk of the Industrial 
School, certifying that the document is a 
true copy of the letter mentioned above. 
The bill Ex. 1, mentions this letter. In 
hill Ex. 2 another sanctioning letter 
No. 3815/3 S. G., dated 5th May 1916, 
has been referred to, but this is not on 
the record and it is not known whether 
or not it was attached to the said bill. 
Tlie bills bear date 8th September 1916, 
on which date they were presented to the 
Ranchi Treasury. They purport to have 
been drawn and signed by Mr. Alfred 
D’Silva, Superintendent of tlie Ranchi 
Industrial School. The Treasury paid 
the amount mentioned in the bills, 
namely, Rs. 2,160 in respect of Ex. 1 and 
Bs. 500 in respect of Ex. 2, making a total 
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of Rs. 2,960. The accused has also been 
convicted of cheating under S. 420, 
I. P. G. 

According to Kali Saran Mukhe rji, As- 
sistant Auditor (P. W. 10), these bills 
were received in the Accountant-General’s 
Office about the middle of September, 
and as the letters referred to in the bills 
as sanctioning authority had not been re- 
ceived in the Accountant-General’s Office 
and as the bills were nob countersigned 
by the Inspector of Schools, the Assistant 
Auditor placed them under objection and 
noted them in the Objection Book, Ex. 16. 
On 2nd November a memo., Ex. 17, was 
sent to the Inspector of Schools, Ghota 
Nagpur Division, for detailed counter- 
signed bills in respect of the said sums. 
The Director of Public Instruction was 
also written to, to supply the number 
and date of the memo with which the 
sanctioning letters referred to in the 
bills were forwarded to the Accountant- 
General’s Office (Ex. 18 and 19). The 
bills were then locked in a safe in the Ac- 
countant-General’s Office by the Office 
Superintendent, N. K. Moisumdar. 

On 9bh November Mr. Alfred D’Silva 
(P. W. l), Superintendent of the Industrial 
School, received a letter Ex. 5, dated 8th 
November 1916, from the Inspector of 
Schools,’ Mr. Fawcus, asking him to sub- 
mit detailed bills for the two sums of 
Rs. 500 and Rs. 2,460 drawn by him from 
the Treasury on 8th September 1916. 
D’Silva’s son was an assistant in the Ac- 
countant-General s Office. In consequence 
of some statement made by him to Mr. 
Napier, Assistant Accountant-General 
(P. W. 2), the latter wrobea D. O. Ex. 16, 

on 11th November 1916, to Alfred D’Silva,' 

telling him that he was informed by his 
son that a fraud had been committed in 
respect of the said sum drawn from tlie 
Treasury on 8th September on two bills 
purporting to have been signed by him, 
and asking’him to placethe matter itnmodi 1 
atelyin the hands of the police. Accord- 
ingly TSir. Alfred D’Silva on 11th Novem- 
ber 1916 wrote a letter, Ex. 4. to tlio officer 
in charge of Kotwali Police Station 
Ranchi, informing him of the fraud com- 
mitted in respect of the two bills This 
has been treated as the first informo.bion 
and under the orders of the Sub Divi- 
sional Officer the police took up the in- 
vestigation of the case. The investiga- 
tion was first in the hands of Amar Nath 
Sub-Inspector, and ^Ir. Morel, Inspector 
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of Police. These fcwo officers were not 
examined at the trial. The latter has 
since joined the Army at Belgaum and 
was examined on conomission under orders 
of this Court during the hearing of the 
appeal, dated the 26th February 1918. 

The two bills were received by Mr. 
Morel on 12th November from the Ac- 
countant-General’s Office. On 17th 
November at 8 p. m. he arrested Madhu- 
masih and Johan Hirange, the two peons 
of the Industrial School. Madhumasih 
made a statement to him that the forged 
bills were given to him by Soloman 
Tirkey and that he was asked to draw 
the bills from the treasury in notes and 
rupees; that Johan would be sent to help 
him as the amount was large; that Johan 
accordingly followed him to the treasury 
and gave his thumb impression on the 
treasurer’s book, and that he brought the 
money back to the Head Clerk of the 
Industrial School and made it over to 
him, who counted it. 

Madhumasih was taken to Deputy 
Magistrate Mr. K. C. Ray. (D. W. 2) at 
his house, by Morel and Sub-Inspector 
Amar Nath, at 10-40 a. m. of 18th 
November for his confession to be recor- 
ded. Mr. Ray in his evidence says that 
he directed the man to be taken to Court. 
He gives his reason for this that accord- 
ing to Government orders a man’s con- 
fession should not be taken at once but 
that there should be an interval, and 
that D’Silva of the Industrial School had 
presonally spoken to him and said that 
his peon had been wrongly arrested. 
Madhumasih was produced before him in 
Court at 2-30p. m,on thatday.Mr. K. C. 
Ray considered it unsafe to record his con- 
fession then and directed Madhumasih to 
be taken to jail, ordering that his state- 
ment would be taken in jail next day. 
Madhumasih’s statement was accordingly 
taken next day in jail, with the usual warn- 
ing that his confession was to be volunt- 
ary and that it would be used against 
him. Mr. Ray says that he explained 
this to Madhumasih for half an hour and 
that Madhumasih told him that he was 
penitent and had not been tutored and 
was willing to make the statement. Mr. 
Ray then gave the usual certificate that he 
believed the statement to be voluntary 
and says that he had then no doubt that 
the statement was voluntary. The state- 
ment was read over to, and signed by 
Madhumasih and is marked Ex. D. 


191 & 

Madhumasih has been examined by the 
defence. He admits having made the 
confession, but says that he made it 
under threat fxom Mr. Morel and as 
tutored by him. He admits that when 
bills are cashed for the Industrial School 
it is usually he who takes them since 
1910. Madhumasih was however releas- 
ed from jail two or three days later. 

'Mr. Morel says that, on 24th Novem- 
ber 1916, at 5 p.m., peon Chaman Ram 
of the Deputy Magistrate’s ^I^epartment 
at the Treasury, identified Madhumasih 
as the man whom he saw taking away 
a bag of rupees. Peon Chaman Ram has 
not been examined in the case. Accord- 
ing to Mr. Morel, Madhumasih’s confes- 
sion was voluntarily made. He says he 
was informed in his offics that Madhu- 
masih who was in hajat wished to see, 
him and that Madhumasih was accord- 
ingly brought into the office and then 
voluntarily confessed to having been 
given the bills by clerk Soloman Tirkey 
in Mr. D’Silva’s office and that there was 
no pressure put on the man to make any 
statement. On 28th November Soloman 
Tirkey was arrested. On 19th Dhirendra 
Nath Ganguly was arrested. They were 
released on bail. About 15th December 
Abdus Samad Khan, P. W. 22, Inspec- 
tor of Police, made some confidential in- 
quiries. He took formal charge of the 
case from Mr. Morel on 2od January and 
on 3rd January arrested Dhom Ali. 
Dhom Ali was sent up but was released 
later. Before Dhom Ali was released; 
the Inspector arrested the accused on 
19th January. Inspector Abdus Samad 
submitted a charge-sheet on 13th Feb- 
ruary 1917. On that date Soloman 
Tirkey, Madhumasih, Johan Hirange and 
Dhirendra Nath Ganguly were released 
from bail and Dhom Ali was released 
from custody, as the police reported that 
there was no evidence to connect them 
with the occurrence. The case proceeded 
against Kabir Uddin alone, who was com- 
mitted to the Court of Session and was 
ultimately convicted. 

There can hardly be any doubt that 
the offences of forgery and cheating have 
been committed. The bills purport to 
have been drawn by Alfred D’Silva and 
to bear his signature. D’Silva denies 
having drawn or signed the bills. He 
further ‘swears that no such bills were 
sent from him for encashment to the 
treasury and that; his office does not use 
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such forms for contingent bills. The 
amounts mentioned in the bills were not 
sanctioned by the Director of Public Ins- 
truction nor was any application made 
for such a sanction. P. W. 11, Mahadeo 
Prasad, Assistant. Director of Public 
Instruction’s office, corroborates D’Silva 
in the fact that no sanction for the 
amounts mentioned in the bills was given 
by the Director of Public Instruction. 
He also proves that Ex. 3, which pur- 
ports to be a sanctioning letter, was 
never issued from his office nor the letter 
referred to in the bill Ex, 2, the trace of 
which is not at all found. The docu- 
ments in question were therefore forged 
ones. The fact that they were presented 
at the treasury and the amounts covered 
by the bills were paid out has been 
amply proved by the evidence of the 
Treasury Officer (P. W. 3), the Treasurer 
(P. W. 8) and the Accountant (P. W, 9), 
and also by entries in the payment re- 
gister (Ex. 14), items 72 and 73. The un- 
authorised register (Ex. 11) kept by the 
Potedars shows that the money covered 
by the bills was actually paid. It is un- 
fortunate however that the potedars who 
actually made the payments and took 
the thumb impression of the payee 
in the unauthorised register (Ex. 11) 
have not been examined, but that does 
not affect the question as regards the 
payment of the bills by the Treasury. 
The bills were in due course sent to the 
Accountant-General’s Office, from where 
Inspector Moral received them on 12th 
November. 

The only question for consideration in 
this case is whether the accused forged 
the bills and got them cashed at the 
Treasury and thus cheated Government. 
The Court below has held against the ac- 
cused. The direct evidence against the 
accused consists of one Dhorn Ali alone, 
who swears that the bills were handed 
over to him by the accused for encash- 
ment from the Treasury an 1 that he ac- 
cordingly did present the bills, receive the 
money and make it over to the accused. 
The first and the foremost question there- 
fore is whether Dhom AH’s evirlence can 
be accepted in this case as reliable. A 
careful consideration of his evidence and 
the surrounding circumstances will leave 
no manner of doubt that ho is not tolling 
the truth. Dhorn Ali’s antecedents are 
unsatisfactory. He was a civil Court 
peon and was dismissed on 8bh July 1915 
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for making a false affidavit. Previous to 
that he had been punished and had a bad 
record according to D. W. 3, Civil Court 
Nazir, Ranchi. He was a punkha puller 
in the previous hot weather in the Ranchi 
Zila School and was discharged a month 
prior to this occurrence. 

There are traces of falsehood internally 
in his evidence. According to him all of 
a sudden at 10-30 a. m. on the day of the 
occurrence the accused, while on his way 
to the school, went bo his house and sug- 
gested to him that he should go with him 
and see the Head Master about some post 
and while they were thus going to the 
school and reached the town outpost the 
accused gave him the documents in ques- 
tion with a slip asking him to go and get 
them passed by the Treasury and that the 
accused would shortly meet him there. 
He said to the accused that he had never 
cashed school bills before, but Kabir said 
that the school chaprasi was ill and so he 
must cash them. According to the evi- 
dence of this man the accused took out 
the bills from his pocket and handed 
them over to him near a public place 
(outpost) without any previous concert 
between them. This implies that the 
bills (Exs. 1 and 2) and the sanctioning 
letter (Ex. 3), as well as the slip showing 
that the accused wanted cash and notes, 
were all written out and were complete 
in every respect with dates and every- 
thing before the accused met this man. 
How could the accused be sure that ha 
would meet Dhom Ali at his house that 
day and that Dhom Ali would consent to 
cash the bills at the Treasury ? This is 
most unlikely. If perchance Dhom Ali 
had not agreed to the proposal of the 
accused, all labour in preparing the bills 
with the dates thereon would have been 
lost. Dhom Ali most gladly goes to the 
Treasury, brings the money and hands it 
over to the accused, and does not take 
anything for his trouble. There can 
hardly be any doubt that Dhom Ali is 
lying when ho pretends to be so innocent 
in the matter. Ho was not even told 
what was the amount of the hills, nor 
what ho would say in case the Treasury 
people asked him who had handed the 
bills to liim. 

The story told by Dhom Ali that some 
days later he left Ranchi in order to 
fetch ghee for the accused from Hussaina- 
bad and that he went to his cousin IMada 
at Sahabazpur, appears to be wholly con- 
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cocbed. His anxiety to go to his ancestral 
home is mysterious. He was born at 
Hauchi, is 50 years of age and had never 
before been to Sahabazpur. His cousin 
Mada had not asked him to visit him. In 
fact they were not even known to each 
other. Dhom Ali had not written to his 
cousin for the last 12 years and has no 
property in the village, nor a house even. 
Mada says that he had never seen him 
before and when he saw Dhom Ali, ques- 
tioned him who he was. Dhom Ali did 
not go to Hussainabad at all and fetch 
the ghee. He was nob even told what 
quantity he was to bring. His wife Mt. 
Khedarva’s evidence on the point is 
worthless. She says that he was arres- 
ted 8 days after he arrived but no police 
had come to her and asked about Dhom 
Ali before he returned. It is therefore 
clear that if Dhom Ali at all went away 
at the instance of the accused, he did so 
with mutual understanding to keep away 
from the police. He is thus lying upon 
this point also. 

From the evidence of the prosecution 
itself it would appear that he has been 
pub forward as an accomplice, and not as 
an innocent tool. Inspector Abdus Saraad 
Khan, P. W. 22, says that Anwar Khan 
might be an accomplice; the Judicial 
Commissioner also says that there could 
be no doubt that Dhom Ali was an ac- 
complice and nob a mere bool. Dhom Ali 
therefore is not telling the whole truth 
and it is unsafe to convict the accused 
upon the sole testimony of such a wit- 
ness. Except the statement of Dhom 
Ali, there is no external evidence to show 
that Dhom Ali actually cashed the bills. 
The payment at the Treasury is made by 
the potedars, who take either signatures 
of payees, or in the case of illiterates 
their thumb impressions. Where the 
thumb im pression is taken, the potedars 
write the name of the payee against the 
thumb impression. This is done in a 
book (Ex. 11). Dhom Ali says that he 
can read and write, and he told so to the 
Babu (probably the. Assistant Treasurer, 
Makhan Lial, not examined in the case), 
who gave him the notes, bub the Babu 
said that there was no pen and ink handy 
and that he could thumb the book. His 
signature was nob taken in the book. The 
thumb impression in the book is so 
blurred that the expert failed to give any 
definite opinion as to whether it tallied 
with that of Dhom Ali on slip Ex. 8. 


The names of the payees who gave thumb 
impressions in Ex. 11 are written except 
that of the payee in the present case: so 
that from this payment book it cannot 
be shown that the money covered by the 
bills was paid to Dhom Ali. 

There were four potedars at the Trea- 
sury, Raghu Nandan, Sarwan Anwar 
Khan and Madho Prasad. None of them 
has been examined to prove that the pay- 
ment was made to Dhom Ali. According 
to evidence, probably Raghunandan or 
Anwar Khan, potedars, made the payment, 
and their not having been called by the 
prosecution is not only highly suspicious 
but also deprives the prosecution of the 
important evidence in the case regarding 
the identity of Dhom Ali with the payee 
at the Treasury. It is strange that there 
is no evidence that any of the Treasury 
people saw Dhom Ali at the Treasury in 
connexion with the presentation or cash- 
ing of the bills. The prosecution has net 
examined the Assistant Treasurer, Sa- 
tyendra Nath Sen, to whom Dhom Ali 
first handed the bills, nor Makhan Lai, 
another Assistant Treasurer (called short, 
young, fair, spectacled Babu), who .ac- 
cording to Dhom Ali handed the notes to 
him. Dhom Ali further says that when he 
was taking the tray between the rails, 
some money fell down. At that moment 
one Punit helped him and handed the 
tray over the rails. Punit was known bo 
Dhom Ali from 8 or 10 years before; they 
had worked in the same place. Yet Punit 
has not been examined. No explanation 
has been given as to why these persons 
were not examined as witnesses. 

There appears to bavearisen some ques- 
tion at the Treasury about the correct- 
ness of the bills (vide the evidence of 
P. W. No. 9). This was the first abstract 
contingent bill from the Superintendent 
of the Industrial School, which the Ac- 
countant says he passed. He had some 
suspicion about the form. He consulted 
his assistant. The bills of the Industrial 
School generally used bo be presented by 
one of the phaprasis of the school, 
Madhumasih or Johan. In fact the bills 
of public offices were generally brought 
to the Treasury by chaprasia of the res- 
pective offices. The Accountant says that 
only a day before (7bh September 1916) 
Madhumasih had drawn two bills. The 
Treasury people as well as the potedars 
who immediately used to make the pay- 
ments would certainly have known that 
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Bhom Ali was not the man who would 
ordinarily present the bills; and when 
theie was some doubt as to the form 
used, the Treasury people would hesitate 
to make the payment and at least would 
have their attention fully fixed upon the 

payee. 

In order not to rouse the least sus- 
picion, it would have been more natural 
to have the bills presented by one of the 
peons in the Industrial School than to en- 
trust them to a man like Dhom Ali. Whe- 
ther Madhumasih’s confession is true or 
not, it is not unlikely that he might have 
presented the bills to the Treasury. On 
this point also the prosecution failed to 
examine Chaman Bam, peon of the trea- 
sury, Deputy Magistrate's Department, 
who, on 24:th November 1916, at 5 p. m, 
identified, before Mr. Morel, Madhu- 
raasih as the man whom he saw taking 
away a bag of rupees vide the evidence 
of Inspector Morel taken on commission. 

From all the circumstances in the case 
it is certain to my mind, as it was to the 
Judicial Commissioner, that the Treasury 
people, and notably the potedars, were 
in the conspiracy to cheat Government 
in respect of the money covered by the 
bills and that has thrown a great obstacle 
in the way of the prosecution to place 
before the Court the most important and 
material evidence in the case with 
regard to the actual payee. The Judi- 
cial Commissioner has relied upon the 
evidence of Kolha Dusadh as corro- 
borating Dhom Ali, but Kolha Dusadh 
did not see him cashing the bills but saw 
him at some distance. Besides, it is not 
safe to rely upon his evidence in face of 
what has been said above. There is 
therefore no reliable evidence that Dhom 
Ali presented or cashed the bills. His 
statement cannot be relied upon, as 
already shown, and hence the accused 
cannot be convicted upon the sole testi- 
mony of Dhom Ali. I have shown that 
the oral evidence connecting the accused 
with the offence of which he has been 
convicted is utterly unreliable. My 
learned brother has dealt with the ques- 
|tion of the similarity of the writing of 
^tho forged letter and bills with the 
jwribing of the accused. I agree in think- 
jing that mere similarity of writing with- 
out a tittle ofother evidence of complicity 
in the conspiracy in pursuance of which 
the forgery was committed, is insufficient 
to justify a conviction for forgery; as ob- 
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served by Best in his book on Evi- 
dence”, Edn. 11, p. 238, 

“Standing alone, any, of the inodes of proof of 
handwriting by resemblance are worth little; in a 
criminal case nothing, — their real value being as 
adminicula of testimony.” 

It is not therefore necessary for me to 
consider the value of the expert’s evi- 
dence on the question of similarity, not 
the patent points on which it may be 
suggested that the accused without doubt 
made the documents which are the basis 
of the charge against him. I agree that 
the appellant should be acquitted and 
discharged. 

It has already been noticed in this 
judgment that the treasury people were 
probably in the conspiracy and that there 
was great carelessness in not comparing 
the signature of D’Silva in the treasury 
office with those on the bills, particularly 
when they were not on proper form and 
when this was the first time that such 
bills were presented on behalf of the In- 
dustrial School. 

Roe, J. — I had the advantage of read- 
ing the judgment in which my learned 
brother deals with the oral evidence 
against the accused. It is nob necessary, 
therefore for me to state the facts of the 
case, or bo deal with this part of it. It 
is sufficient to say that, in my opinion, 
the investigating officer have touched 
only the fringe of the case, and have dis- 
covered nothing beyond the fact that it 
was the accused wlio wrote the body of 
the false document, the basis of the 
charge. The strong similarity between 
the forged signature and Mr. D’Silva’s 
genuine signature suggest that his office 
must have been in the conspiracy, that 
is, that his genuine signature was ob- 
tained to these bills by a fraud upon liim 
by his own office. The pretended ignor- 
ance of the treasury amla as bo who 
cashed the bills suggests that they were 
in the conspiracy. Both Dhom AH and 
Madhuraasih must have been known to 
them. The treasury amla must know 
which of them it was who took the 
money. The blurred thumb impression 
confirms tlie suspicion arising from their 
pretended ignorance. Madhumasih’s con- 
fession is far more probably true tljan 
false. Both Mr. K. C. Ray and Mr. 
Morel were convinced of its truth. If 
indeed the accused made the false docu- 
ments, he made them as a minor member 
of this widespread conspiracy. Owing to 
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the fact that fcbe Crown witnesses were 
equally prepared to inculpate Soloman 
Tirkey before the police and the accused 
before the Courts as the prime mover, 
there is no evidence at all as to what 
share the accused had in the conspiracy. 
That he was implicated in the conspiracy 
I have no doubt. 

I have never been prepared to accept 
the evidence of an expert in handwriting, 
unless it tallies with the evidence of my 
own senses. In this case Mr. Brewester 
deals with the case as one of feigned 
writing. A comparison of that part of the 
forged document which is written with a 
fine pen with the ordinary handwriting 
of the accused when using a fine pen, and 
of that part written with a broad pen 
with his handwriting when using a broad 
pen, shows that the handwriting in each 
case is his ordinary writing and not 
feigned at all. I am satisfied that the 
accused wrote the body of the false docu- 
ment, but that is not in itself sufficient 
to justify his conviction. It was neces- 
sary to prove further that he fraudu- 
lently obtained upon them the signatures 
I of Mr. D’Silva and Soloman Tirkey or 
made those signatures himself. This the 
Crown has failed to prove. I am not in 
the circumstances of the case prepared to 
assume that he did so. I am of opinion 
that the appellant should be acquitted 
and discharged. 

v.s./r.k. Appeal accepted. 
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Jw^IjA Prasad and Thornhill, JJ. 
Ghasi Ram and others — Petitioners. 

V, 

Emperor — Op'positQ Party. 

Criminal Revn. No. 217 of 1918, De- 
cided on 18bh July '1918, against order 
of Sub. Divisional. Magistrate, Bihar 
(Patna). 

(a) Criminal P. C.. (1898), S. 107— Disturb- 
ance of public tranquillity must be establish- 
ed — Individual connexion with dispute must 
be shown. 

In Older to support a proceeding under S. 107 it 
must be shown thattl»ei‘c are definite facts from 
which inference can be w.'irranled thalthc persons 
charged would disturb the public trancjnillitv 
unless preventive measures under S. 107 are ad- 
opted and further the evidence must show that 
the persons sought to bo bound are individually 
and not merely collectively connected with those 
facts. [p 24 0 2] 

(b) Criminal P. C. (1898), S. 107— Dispute 
between two parties as to civil rights— Order 
binding down one party is undesirable. 

Where there are disputes between two parties 


as to their civil rights in respect of the manage- 
ment and control of certain temple, it is not de- 
sirable that one party should be bound down so 
as to give an advantage to the other side. 

tP 26 o n 

Masan Imam^ S. E. Nandkeolyary 
S. K. Banerji and Abhani Bhusan Mu. 
Icherji — for Petitioners. 

The Government Advocate — for the 
Crown. 

Jwala Prasad, J. — The petitioners in 
this case have been ordered by the Sub- 
divisional Magistrate of Bihar to execute 
bonds to keep the peace for one year 
under S. 107, Criminal P. C. The order 
of the Magistrate was passed on 26th 
March 1918. The petitioners moved the 
District Magistrate under S. 125, Cri- 
minal P. 0., to cancel the bonds. The 
District Magistrate by his order of lObh 
Ma-y 1918 rejected the application of the 
petitioners and confirmed the order of 
the Subdivisional Officer. The peti- 
tioners have now moved this Court to 
set aside the aforesaid order of the Ma- 
gistrate directing them to execute bonds 
in order to keep the peace. 

The petitioners are the servants of the 
Digambari sect of Jains. The petitioner 
No. 1 is the manager on behalf of that 
sect, opposite party Amrib Mai is the 
manager on behalf of the Sitambari sect 
of Jains. The dispute between the two 
sects has been going on foY sometime. 
The dispute relates to certain temples 
both in the Busti and on the hills of 
Rajgir. These temples are of great anti- 
quity and are held in reverence by both 
the sects of Jains. About the year 1909 
the survey Record of Rights was pre- 
pared. As regards the Busti temples the 
opposite party Amrit Mai was recorded 
in the survey as the manager of the 
temples and the right of the Digambari 
sect was recorded to be that of worship- 
ping in the temples and entering some of 
the rooms of the temples for that pur- 
pose. As regards the temples on the 
hills there was some dispute between the 
landlords and the Sitambari as to the 
status of the Jain society in the temples 
and the lands appertaining thereto. The 
Digambari sect was not a party bo that 
litigation; it was terminated by an order 
of the settlement officer, dated 18th 
September 1911. Shortly after the dis- 
pute between the parties there cropped 
up proceedings under S. 144. Criminal 
P. C. These proceedings, however were 
set aside by the Calcutta High Court by 
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its order of 1st March 1912. The order 

is in the following words: 

“VVe are of opinion that this Rule must be 
made absolute on the ground on which it was 
issued. It is .stated by the Magistrate himself 
that there was no urgency about the matter and 
wo must say that it is a very great pity that the 
Magistrate should have interfered between two 
sects of Jains who appear -to have always lived 
peaceably together and we can see no reason 
whatever for any order under S. 144, Criminal 
P. C. The order of the lower Court is discharged 
and the Rule made absolute.” 

Nob only that the parties lived peace- 
ably about that time bub up to 1916 
we do nob hear of any serious breach of 
the peace between the parties. In the 
year 1916 however the Magistrate 
thought that there was some indication 
of strained feelings between the parties 
tending to a breach of the peace. Pro- 
ceedings under S. 145 were then insti- 
tuted. The Suhdivisional Magistrate 
decided the S. 145 case in favour of the 
opposite party by his order of 16bh April 
1917. The Magistrate’s order was set 
aside by this Court on 3rd July 1917. 
The Magistrate in his judgment had re- 
corded the following findings: 

“(1). That the management and control of the 
hill temples in the correct sense of the phraseo- 
logy does not vest in either party. (2). That since 
the last few years the Digambaris have got a se- 
parate Dliaramsala, a separate Bhandar and a 
separate man to look after their pujas; (3) That 
whatever acts of management in the shape of re- 
pairs. etc., are exorcised they arc exercised 
by the first party; (4) That in view of the 
above findings I forbid the second party from 
interfering in the acts of managoments of 
the first party until they got an order from a 
proper Court adjudging thorn to be entitled to 
do so.” 

Tire Magistrate had further held that 
none of the parties had recently repaired 
the temple and that nothing had been 
done by them except the white-washing 
of the temples; that both the Digambaris 
and Sitambaris exercised unre3t^icbe^d 
worship and that the pathway on the 
hill was made when both sides were joint 
and that the removal of obstructions to 
the pathway is now done by both. These 
findings of t\ie Magistrate were hold by 
Chapman, J., as affording no basis for p. 
finding of separate possession or for a 
final order under S. 145. On 25th Oc- 
tober 1917 alK)Ub two monblis after the 
order of the High Court some fracas oc- 
curred ijobween the Digambaris and 
Sitambaris, wliich led to a prosecution 
of tlio present petitioners under S. 147, 
I. r. G. The Police in the meantime 
submitted a report recommending that 


both parties bo bound down under S. 107. 
Criminal P. C. This report is dated 12th 
November 1917. The dispute between 
the parties is stated in col. 3 of the re- 
port. The claim of the first party (Si- 
tambaris) was that the management and 
control of the Rajgir hill temples was 
since a long time in their hands and that 
the Digambaris have no concern with the 
act of management of the temples. On 
the other hand the Digambari second 
party claim the right to repair and white 
wash the temples. The history of the 
dispute between the parties appears to 
have been stated by the Sub-Inspector 
in col. 6 of his report. The report says: 

‘‘that the temples ou the hills wove for a long 
time in the mauagenoeiit of the Sitambaris and 
that both the Digambari and the Sitamban 
Bhandars wove joint and that the repairs to the 
pathway, the white-washing of the temples and 

the cutting of the jangle, etc., were done by the 

Digambaris out of the donation money received 
from the pilgrims of both the sects. Tliat in 
1911 (about the survey disputes) the Digambaris 
came to Rajgir and built their kothls and Dha- 
ramsalas and began to repair and white-wash 
the hill temples with their own money. On 20th 
December 1911 Anirit Mai, the manager of the 
Sitambaris, filed a petition under S. 144 against 
the Digambaris in the Bihar Court and on 18th 
January notice under S. 144 was issued against 
the Digambaris. But the order was discharged 
by the High Court on ISth March 1912. That 
on referring to the bahis and khatas of the Di- 
gambaris it transpired that they have been doing 
repair to the temples, etc., since their arrival 
in 1912. That on 13th June 1916 Amrit Mai, 
the Sitambari manager, again filed a petition 
under S. 144 against the Digambaris on the oc- 
casion when the latter had taken some bricks 
upon the hill for the repair of the temples, men- 
tioning that the hill temples were managed by 
and were in possession of the Sitambaris and that 
the Digambaris had no concern with.thc manage- 
ment of the said temples.” 

The Sub-Inspector then referred to 
the result of the S. 145 proceedings, lie 
summed up his report in the following 
words: 

“That the Sitambaris want to disallow the 
Digambaris by force from white- washing of the 
temples, while the Sitambaris are determined not 
to leave out the work at any risk.” 

The Sub Inspector therefore recom- 
mended that both parties should bo bound 
down. The Magistrate issued notice upoii 
botli parties. In tlie proceedings under 
S. 107 as well as in the order-sheet the 
dispute is mentioned to 1)9 

“with regard to the right of repairs, worship, 
etc., of the Jain tosnples situated on the hills at 
Rajgir.” 

The parties were separately triel under 
S. 107, Criminal P. G. by the Magistrate 
with the result that both parties were 
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bound down by the Subdivisional Magis- 
trate. Then they moved the District 
Magistrate. The District Magistrate dis- 
charged the fiist party whereas confirm- 
ing the order against the second party 
who are the petitioners in this Court. 
It is conceded by the learned Government 
Advocate who appears in support of the 
order of the Magistrate that the second 
party have an unrestricted right of wor- 
ship in the hill temples and that the 
notice under S. 107, Criminal P. C., as 
well as the order of the Magistrate res- 
training them from worshipping in the 
temples is bad. The whole dispute there- 
fore is with regard to the right of the 
repairs, etc., of those temples. The 
order of the Magistrate is based entirely 
upon the evidence of prectically two wit- 
nesses in this case. Their evidence has 
been summarised by the Magistrate in 
his judgment. But that summary does 
not show any evidence of any specific act 
done by the present petitioners whereby 
a breach of the peace^could be anticipated. 
The Magistrate’s order is based upon the 
finding of fact that the feelings between 
the parties are strained and that there is 
a mutual hate and distrust and counter- 
charges on each side. From this the 
Magistrate concludes that: 

au outburst of pent up feelings may occur at 
any moment in some violent form if Ghasi Bam 
continues to try and oust the Sitambaris and 
establish the Digambari’s superiority.” 

He has referred to the Settlement Re- 
cords of 1909 to 1911 to show that Amrit 
Mai was the manager of the hill temples. 
He has also referred to his own finding 
under S. 145, Criminal P. C., that the 
white-washing of the hill temples was 
done under the control of Amrit Mai and 
that the Digambaris had an unrestricted 
right of w'orship. As to the Magistrate’s 
finding under S. 145, Criminal P. C., I 
doubt very much whether it can be used 
for the purpose of showing that the right 
of white-washing of the temples or 
making any repairs thereto was under 
the control of Amrit Mai. Whatever his 
findings were in that case were nullified, 
inasmuch as his final order under S. 145 
was set aside by the High Court. The 
Digambaris, who represent that sect in 
this case, had no opportunity of testing 
the correctness of that finding, inasmuch 
as the order of the High Court was in 
their favour and they could not bring a 
regular suit to set aside the particular 


finding of the Magistrate which affected 
their interest. The finding of the Magis- 
trate therefore lost the most important 
characteristic o! being a final decision 
between the parties. The Settlement 
Records of the years 1909 — 11 cannot 
be the surest basis for a finding that the 
state of affairs continued up to the pre- 
sent moment. In fact the report of the 
Sub- Inspector quoted in extenso in the 
earlier part of this judgment will show 
that he as a local ofiBcer was of opinion 
that the Digambaris since 1911 had been 
repairing and white-washing the temples 
on the hills. It is also clear from the 
proceedings under S. 144 in the year 1912 
shortly after the preparation of the Re- 
cords of Rights that the Digambaris had 
been interfering with the lights of the 
Sitambaris as to the exclusive manage- 
ment and repairs of the temples. The 
Magistrate ought to have come to a find- 
ing as to the right of the parties claimed 
in the case regarding the repairs and 
white-washing of the temples upon the 
evidence in the case. The evidence in 
this case was perhaps too meagre to tempt 
the Magistrate to base his finding as ta 
the right of the parties upon it. The 
Additional District Magistrate who dis- 
posed of the application under S. 125, 
Criminal P. C., has taken the same view 
that I have taken of the finding on the 

evidence in the case. He says: 

”lt is true that in this ' record the evidence 
deals with the sect as a whole rather than with 
any particular individual of it. As for specific 
evidence it is contained partly in references, in. 
themselves somewhat obscure, to a case which is- 
at present sub judice.” 

At another place the Magistrate says- 
that the record in this case was not 
very complete. The District Magistrate 
has based his judgment entirely upon the 
ground that there is a long standing dis- 
pute between the parties. He thinks 
that it is nob necessary to await the 
taking of proceedings under S. 107, Cri- 
minal P. 0., until some overt act is com- 
mitted by the parties or until an actual 
breach of the peace occurs. I do not 
feel inclined to agree with the views of 
the Courts below. It was held in the 
case of Pran Krishna Shah v. Emperor 
(1) that in order to support a proceeding 
under S. 107 it must be shown that 
there were definite facts from which an 
inference could be warranted that the 
persons charged w'ould disturb the public 
(1) [190ij 8 0. 180=1 Cr. L7"j."'68i 
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tranquillity unless preventive measure 
under S. 107 is adopted and further that 
the evidence must show that the per- 
sons sought to bs bound are individually 
and nob merely collectip^ely connected 
with those facts. In that case also the 
disputes were between two factions and 
the enmity between the two was of long 
standing and several members of each 
side were proceeded against. Ultimately 
the Magistrate had passed an order bind- 
ing down both parties. The order was set 
aside also upon another ground, namely, 
that the evidence was far too -vague to 
justify an order under S. 107. Similar 
was the view taken in the case of Qaeen- 
'Empress v. Abdul Kadir (2). The most 
striking case resembling the present 
one is that reported in 9 J. C. 1026 
[Slier Khan v. Emperor (3)]. In that 
case two batches of persons residing in 
one village were bound down to keep the 
peace under S. 107; one batch consisted 
of Hindus and the other batch consisted 
of Mahomedans. It was found that en- 
mity existed between these two sections 
of the population and that there were 
some previous cases also between the 
parties hut that there was nothing very 
dehuite to prove against the Mahomedans 
who had been bound down. It was held 
that according to law it was necessary 
that there should have been something 
to go upon with reference to each accused 
person individually. As regards the other 
batch, namely, the Hindus, it was said 
that there was no proof of violence by 
any of them and that there was no case 
ponding against the Hindus for using 
violence. Both parties wore discharged. 
With regard to a particular case then 
pending in which three of the persons 
bound down were accused, it was said 
that the matter could not be taken into 
consideration as it was sub judice. This 
would apply to the occurrence of 25th 
October wliich was tried separately and 
was sub judice when the proceeding un lor 

S. 107 was instituted. 


make a breach of the peace on their be- 
half imminent. All that he says is that 
the disputes between the Sitambaris and 
Digambaris have been going on for the 
last five or six years. He refers only 
to the occurrence of 25bh October which 
resulted in the acquittal of the present 
petitioners from the Court of the Dis- 
trict Magistrate. That incident cannot 
at all be used for the purpose of showing 
that any wrongful act on behalf of the 
petitioners was committed ; in the second 
place, referring to that incident the Ad- 
ditional District Magistrate himself, 
while setting aside the conviction of 
the petitioners, held that the collision 
between the parties was by chance and 
that it is impossible to say who were the 
actual aggressors, though it cannot be 
denied that the Sitambaris had the more 
cogent motive to attack. He accepted 
the defence version in the following 
words: 

“But as to the circumstances under which the 
two parties met the defence version is, in my 
opinion, to be preferred. Tlie Digambaris had 
gone to the spot for the purpose of completing the 
work on hill No. 2 which they had already begun 
and not for the purpose of interfering with the 
work of the Sitambaris on hill No. 5.” 

The incident therefore of 25th October 
cannot be accepted as an act of aggres- 
sion on the part of the petitioners and 
would not justify an order binding them 
down on that gronnd. As to the inter- 
ference with the right of the first party 
to repair the temples, witness 1 
says: 

“I know S. 145, Criminal P. C,, ' matter is 
decided. No repairs were done by the Sitambaris 
between the decision of the S. 145, Criminal 
P. C., matter and Assin last, The work of repairs 
was going ou since 3 days before the day of mav 
poet. » For two days the whitewashing was douc- 
to the temples on the 1st hill and the third day 
to the 5th hill. The Digambaris offered no re- 
sistance nor did they threaten us. The pathways 
were cleared two days before the occurrence. 
The Digambaris did not go to white-wa>h any 
of the hill templc-s.” 

The evidenceof witness 2 is of thosame 
character. Witness 3 is the Sul)- 


Eeferring to the evidence itself it Inspector. 


His oviclence also does not 


would appear that there is absolutely no 
evidence against the persons accused for 
the purpose of binding them down. Wit- 
ness 1 on behalf of the first party does 
not refer to any incident in his examina- 
tion-in-chief, showing that the petitioner 
ever did commit any act which would 

(2) (.U87] y All. 462^ 

(8) LiOllj 0 1. C. 1020. 


disclose anything against the present pe- 
titioners; be refers only to the disi>iite 
between the Digambaris and Sitambaris, 
the contending factions, and iti liis opi- 
nion both i)arties should have been 
bound down. Upon this evidence it is 
impossible to hold tliab there is sufficient 
materia] on the record for a {irocoeding 
under S. 107 against the ijetitioners. 
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would therefore quash the otder of the 
Courts below upon that ground alone, 
nan'.ely, that the evidence is sufficient for 
the order passed against the petitioners. 
Now much has been said in this case 
about the rights of the parties with re- 
gard to the management and repairs of 
the temples. The rights of the parties 
are based entirely upon certain documents 
filed in the case as evidence. According 
to the entries in the survey Record of 
Rights the exclusive right of management 
of the temples is claimed by the first 
party on behalf of the Sitambaris but it 
is not denied that the Digambaris have 
a right of worship and a right of access 
to the temple for that purpose. Since 
the preparation of the Record of Rights 
in 1911 they have been overtly asserting 
their right in the hills; they have started 
their own Dharamsalas (rest houses) and 
the Bhandars and probably they are now 
receiving separately the offerings to the 
dieties from the Digambari sect. Indeed 
there is no clear evidence upon this re- 
cord to come to a definite finding that the 
Sitambaris bad been in exclusive enjoy- 
ment of the management of temples or 
the right to repair and white-wash them 
during the last five or six years. Regard 
being had to the disputes between the 
parties as to the civil rights in respect 
of the management and control of the 
temples, it is to my mind undesirable 
that one party should be bound down so 
as to give an advantage to the other side. 
In the case of Dindayal Mozumdaf' 
V. Emperor (4) their Lordships pointed 
out: 

“But the preventive jurisdiction of a Magis- 
trate must bo exercised with caution. Where its 
exercise may lead to the infringement of an un- 
doubted civil right, where an obligation which 
the law of the country imposes becomes incapable 
of being enforced owing to the exercise of such a 
jurisdiction, and where the breach of the peace 
apprehended by the Magistrate is a likely result 
of the enforcement of his legal right by a party 
in a legal way and the illegal denial of the cor- 
x'esponding obligation by the other party, the 
Slagistrate should not bind down the party who 
has the legal right in him, In a case involving 
the question of possession of land, a finding as to 
■prevent possession may be sufficient. But in 
most other cases, if there are doubts as to the res- 
pective rights and obligations, both parties may 
be bound down until the rights and obligations 
are determined by a proper tribunal. To bind 
down one and not the other party in such a case 
encourages the infraction of legal rights under 
cover of legal authority, a state of things which 
ought to be avoided.” 

(.4) [1907] 34 Cal. 935. 


Now the petitioners in this case could 
not be bound down even if it were shown 
that they were interfering with the right 
of the repairs of the temples of the other 
side unless it was conclusively shown 
that such a right existed in the Sitamb- 
aris to the exclusion of the Digambaris. 
It is clear however from a perusal of 
the judgments of the Courts below that 
there is no clear finding as to the rights 
of the parties and upon the materials in 
this case the Courts below could not pos- 
sibly come to a definite finding in the 
case. Under all these circumstances the 
order of the Magistrate should be sot 
aside and the petitioners discharged from 
their bail bonds. 

Thornhill, J. — I agree. To my mind 
the cases referred to by my learned 
brother conclusively show that the evi- 
dence in this case is completely insuffi- 
cient to support an order under S. 107, 
Criminal P. C. These two sects of Jains 
who have for years been. disputing appear 
to have kept outside the clutches of the 
criminal law and to have .behaved in a 
reasonable manner. In the present case 
the evidence is very meagre, consisting 
only of indefinite statements by two par- 
tisan witnesses and a reference to peti- 
tions and orders in former disputes. I 
am therefore in entire agreement with 
my learned brother that the order of the 
Magistrate cannot stand. 

v.S./r.k. Order set aside. 
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Jwala Prasad, J. 

Mahesh Sahu and another — Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 52 of 1918, Deci- 
ded on 2obh February 1918, from deci- 
sion of Magistrate, Arrah, (Sahabad.). 

Criminal P. C. (1898), S. 522— Mere con- 
viction under S. 448, Penal Code is not suf- 
ficient for order under S. 522 — Offence must 
be attended with Criminal force. 

A mci*e conviction wuderS. 448, Penal Code, does 
not justify an order under S. 522,’ Criminal P. O., 
unless it is found that the oSonce was attended 
by criminal force as expressly mentioned in the 
latter section. Mere show of criminal force is 
not sufficient. [P 27 0 2] 

L. N. Singh — for Petitiooera. 

Harihar Prasad Sinha — for the 
Crown . 

Judgment. — The petitioners have been 
convicted under S. 448, I. P. C., on a 
charge of having. 
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entered into the house o£ one Mt. Manki in 
order to take by force the possession of her 

house.” 

• 

Mt. Manki, the complainant, was a 
widow of one Biltu. Upon the death of 
Biltu she married Biltu's brother Paltu. 
The house in question belonged to Biltu 
and fell to the share of Maheshi, son of 
Biltu, on partition between him and 
Basudeo. The partition was by registered 
dead, dated 29th November 1916 (Ex. A). 
The accused has purchased recently the 
house in question from a prior vendee of 
Maheshi. The trying Court had also 
convicted the accused under S. 323, 
I. P. C., of having caused hurt to the 
Mussammat in the course of evicting her 
from the house. The lower appellate Court 
has disbelieved the story of hurt and has 
acquitted the petitioner of the offence 
under S. 323. There is no finding of any 
force having been used by the accused to 
to the Mussammat nor of any overt act by 
which the intention of the accused to use 
force could be inferred. The Court below 
in one place says: “On the whole I think 
Mahesh wished to take posses- 
sion of the house by force.” More show 
or desire is nob sufficient. The trespass 
must be with one of the intents men- 
tioned in S.441. Moreover it appears from 
the findings of the Court below that the 
accused entered the house in the exercise 
of a right conferred on him by virtue of 
the sale deed executed by the vendee of 
Mahesh, who has been hold by the Magis- 
trate to be the true owner of the house. 

The Magistrate has held that “the com- 
plainant has got no right to the house” 
and that it fell to the share of Mahesh 
under a registered partition deed and that 
the Mussamat was occupying it “with the 
consent of her son, Maheshi.” The entry 
therefore of the accused was not at all un- 
lawful. The accused had a right to take 
possession of the houee. There is no 
finding that the intent of the accused was 
to intimidate, insult or annoy. The 
charge also does nob mention such an 
intent. observation of the Magis- 

trate that it must ho seen that the house 
trespass was to insult and to heat hear,” 
does not amount to a finding at all and no 
facts iiavo been found bo raise the infer- 
ence that the intention of the accused 
was to insult and bo beat. Tlie trespass, 
if any, committed was therefore in the 
bona fide assertion of the petitioner’s 
claim or right. The conviction must 


therefore be set aside and the accused are 
acquitted. The fine, if already realized, 
must be refunded. The order under 
S. 522, Criminal P. G., dated 22nd .Tanu 
ary" 1918, passed by the Subdivisional 
Magistrate of Sassaram directing that the 
house in question be restored to thei 
possession of the Mussamat, was also bad} 
inasmuch as mere conviction under S.44B, 
I. P. G., would nob justify an order under 
S. 522, Criminal P. C., unless it was 
found that the offence was attended by 
criminal force as is expressly mentioned 
in thelatter section. Mere show of criminal 
force is not sufficient; all the High Courts 
concur in this view: Vide Ram Chandra 
Boralv. Jityandria (l), Srihari Shome 
V. Lai Khan (2), Saita Bisioal v. Dochhi 
Stri (3), Batakala Pottiavadu, In re (4), 
Narayan Govind v. Visaji (6) and 
Churaman v. Ram Lai (6). Moreover, 
in this case the conviction under S. 448, 
has been set aside. The order under 
S. c22, cannot therefore stand and is 
hereby set aside. If the order of the 
Magistrate has already been carried out, 
status quo ante should be preserved and 
the posssession of the house restored bo 
the petitioner. 

_v.s./r.k. Conviction set aside. 

(iT (T8931 25 CaT.Ts^ 

(2) Ll90n 5 C. W. N. 250. 

(3) L19031 7 C. L. J. 175. 

(4) 1.1903 26 Mad. 49. 

(5) [18991 23 Bom. 494. 

(0) [1903] 25 AU. 341. 
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Atkinson, Coutts and Manuk, JJ. 

Mt. Kesar and others — Appellants. 

V. 

Emperoy — Opposite Party. 

Crinjinal Appeals Nos. 201 and 209 of 
1918, Decided on 12th Decemlier 1918, 
from a decision of Scss. .Judge, Muzaffer- 

pur, D/ - 2nd Sepbomhev 1918. 

(a) Pena! Code (I860). S. 361 — Person 
lawfully entrusted with care or custody of 
minor is included in lawful guardian. 

Tlie iiitentiou of the legislature was l)y virtue 
of the cxi)l!iiiatiou appended to S. 361 to extend 
the application of the term “lawful guaidian” so 
as to include and einhraco within the accepted 
meaning of this legal term “ a person lawfully 
entrusted with the care or custody of a minor,” 

[P 31 C 2] 

(bj Penal Code (1860|, S. 361 — S. 361 

and explanation appended thereto are ex- 
press and exhaustive in their terms 

Section 9G1 of the I’enal Code and the cxplatia- 
tion appended thereto arc express and exhaustive 
in their term.s, and in order to constitute lha 
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offence of kidnapping or abduction there must 


be m fact duly, properly and legally proved, a 
taking or enticing away of a minor from the 
custody of the following persons; (a) the natural 
guardian: (b) the legal guardian, if the natural 
guardian be dead or (c)a person lawfully entrusted 
with care and custody of a minor. [P 32 O 11 

(c) Penal Code (1860), S. 361, Expl. 
— Intention of explanation — Making of de- 
claration of trust by competent person and 
its acceptance are contemplated. 

What the law contemplates by the explana* 
tion to S. 361 is a declaration of trust, by one 
competent to make such a declaration, conveying, 
handing over, and confiding a minor to the 
care and custody of another in whom a confi- 
dence and trust is imposed, and it is necessary 
for the person accepting the trust to do so either 
by express assent or by necessary implication 
arising from tacit acquiescence in the performance 
of the trust. [p 34 c 21 

(d) Penal Code (1860), S. 361 —Mere 
relationship of master and servant does not 
constitute master lawful guardian of servant 
nor is he person lawfully entrusted with 
care and custody. 

The mere relationship per se of mrster and 
servant does not constitute a master, within the 
provision of S, 361, the lawful guardian of a 
minor servant in his employment, nor can such 
master of such minor in the absence of proper 
proof be deemed to be a person lawfully entrusted 
with the care or custody of such minor. 

CP 35 0 n 

(e) Interpretation of Statutes — Penal and 
Taxing statutes must be construed strictly 
and not against subject. 

Penal Statutes and Taxing Statutes must bo 
construed strictly and in aid of the subject and 
not against him. (^p 32 0 21 

In construing a Criminal Staute the words used 
must be construed in their ordinary, grammatical 
and natural sense, and not in a forced or arti- 
ficial sense, unless such oonstructiou would give 
rise to an obvious absurdity which could not have 
been intended. [p 34 O 1] 

(f) Criminal Trial — Burden of proof is on 
Crown. 

In a criminal trial the onus is upon the Crown 
to prove by the best evidence procurable the guilt 
of the accused. [P 29 0 21 

(gl Criminal Trial — Charge — Sessions Judge 
should be precise in framing charges. 

It is the boandeu duty of Sessions Judge in 
framing charges to be precise in their scope and 
^'articular iii their details. [P 30 G ll 

Khurshed Husnain — for Petitioners. 

SiUtan Ahmed — for the Crown. 

Atkinson. J. — This appeal now comes 
before this Full Bench on a reference 
made by the Chief Justice at the request 
of iijy learned brother, Manuk, J., and 
myself on Idth November 1918. Five 
persons were originally accused of offences 
under Ss. 363, 366 and 368, I. P. C. 

Two of those persons have been acquitted, 
viz., Syed Sultan and Mt. Idan. The 
charges preferred against all the accused 
were, under the Indian Penal Code, com- 
mitted within the provisions of the sec- 
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tions, dealing with kidnapping and ab- 
duction, and wrongfully concealing a per- 
son so kidnapped or abducted. Harihar’was 
charged under Ss. 363 and 366 with ab- 
ducting and kidnapping a young girl by the 
name of Masudia with the intent speci- 
fically alleged in the charges; and Mt, 
Kesar and Jasoda were charged under 
S. 368 with wrongfully concealing that 
girl, knowing that she had been kidnapped 
and abducted. Harihar was convicted 
by the learned Sessions Judge of Mu- 
zafferpur and was sentenced to a period 
of five years’ rigorous imprisonment. 
The learned Sessions Judge convicted 
Harihar under Ss. 363 and 366, but ha 
awarded the punishment of five years*^ 
rigorous imprisonment in respect of the 
offence constituted by S. 366. The 
learned Sessions Judge also found Mt. 
Kesar and Jasoda both guilty under 
S. 368 and awarded Jasoda three years’ 
rigorous imprisonment and Kesar five 
years’ rigorous imprisonment. 

The case for the prosecution shortly 
stated is, that the girl Masudia was ab- 
ducted from the house of one Chhote 
Begum, who resides at Muzafferpur, in 
the month of December 1917. It is 
alleged that the accused Harihar and 
his wife Mt. Idan enticed the girl 
away fi*ona the house of Chhote Begum, 
and that Harihar took her away to 
Calcutta and th at his object and inten t 
i n taking or enticing the girl Mas udia 
from the house of CTihote Begum 
was to force her to marry agains t 
h er wil l, or fo rofbly to compel her to- 
a3opt a life oF immoral int ercourse witlj^ 
others. The girl went to Calcutta and 
v^s kept in the house of divers persona 
there for some three months. Masudia, 
in fact, resided with Mt. Kesar and Mt, 
Jasoda and lived for a period of three 
weeks with Syed Sultan as his mistress. 
Ibrahim, who figures in this case, is the 
husband of 0110 Mt. Kesar, and Masudia 

had lived in Kesar's house for some time 

% 

prior to the month of March. For some 
cau50, which has not been fully ex- 
plained, Ibrahim convoyed information 
to the police in the month of March 1918 
that Misudia had been abducted and kid- 
napped from Muzafferpur, and brought 
to Calcutta for the purposes of prostitu- 
tion, and that she was then (at the time 
the information was given) being kept 
by Syed Sultan and was living with him 
as his mistress. This information, con- 
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voyod to tli 0 police in Galcuttsi. caused 
the i)olic 0 to'make certain inquiries with 
the result that ^lasudia was interviewed 
by the police and made a statement to 
them in Calcutta. She was then taken 
to Muzafferpur where she made a further 
statement, which statement was treated 
aa the first information in this case. 
The prosecution was accordingly in- 
stituted in Muzafferpur and was tried by 
the learned Sessions Judg e, as I have 
said, who found three out of the five ac- 
cused, originally charged, guilty. Be- 
fore us it has been contended by way of 
preliminary objection to tbe maintain- 
ability of the prosecution that under 
the circumstances of the case it was nob 
competent for the learned Judge, in point 
of law, to convict any of the accused 
under the several sections under which 
they were specifically charged; inasmuch 
as there was no kidnapping or abducting 
of the complainant Masudia from her 
lawful guardian within the true mean- 
ing and interpretation of S. 361, I. P. C. 

My learned brother Manuk, J., and I 
thought the matter of such importance 
when it came before us, sitting as a 
Criminal Division Bench of this High 
Court, that we desired to have the 
matter referred for the consideration of 
a Full Court. This Court has therefore 
been constituted by the Chief Justice for 
the purpose of determining whether in 
point of law Clihobe Begum was in fact 
or in law the lawful guardian of Musudia, 
and whether upon the evidence it was 
open to the learned Sessions Judge to 
infer as a question of law the conclusion 
of fact that Mb. Chhote Begum was the 
lawful guardian of the minor Musadia. 
Before considering the main questions of 
law arising for our determination, T 
desire to pauss here to deal with certain 
matters connected with the procedure of 
of the prosecution, which appear to us 
of groat importance. When the Calcutta 
police iutorviowed Masudia in March 
1918, and had taken from l^er a state- 
ment, they immoliatoly telegraphed to 
Chhote Begum in Muzafferpur, designedly 
for^ tho [)urpose of ascertaining if she 
claimed bo be the lawful guardian of Mu- 
sadia and wished to prosecute for the 
alleged abduction of tbe girl. An answer 
was given to that telegram, and neither 
that telegram nor the reply given thereto 
have been produced. The Calcutta 
police admittedly received an answer to 


the telegram that was sent by them; and 
the Calcutta police witness, who was 
called by the Crown, by a process of 
shifting and evasion, was unable to state 
the contents of tbe telegram that was 
sent by them; or the terras of the answer 
that was contained in the wire sent by 
Chhote Begum to the Calcutta police in 
response to their wire. Neither of these 
wires have been produced. In our 
opinion it was the clear and bounden 
duty of the Crown to produce tho wire 
originally sent and the answer given 
thereto; and the Crown’s failure to pro- 
duce either of these telegrams stamps 
the Crown’s case ab initio with grave 
suspicion as to its honesty and bona 
hides. 

The onus was undoubtedly upon the 
Crown ttr tfstablisU ay a: f^C'b the takthg 
an dT'enticmg “ a\^ ay of tli 0””alTege3 'ml nqi* 
from the keeping of Tier lawful guardiaa. 
Therefore', ib~was' the ' imperative duty of 
the Crown to have put Chhote Begum in 
the box, or to have proved facts which 
would have irresistibly led to the con 
elusion that Chhote Begum was the law- 
ful guardian of the alleged minor 
Masudia. The nonproduebion of Chhote 
Begum in this case has nob been ade- 
quately accounted for in any way whatso- 
ever. She was within easy reach 
for production as a witness; and 
she was' nob produced: and blie non- 
producticn of Chliote Begum, coupled 
with apparently the deliberate suppres- 
sion of her wire to the Calcutta police, 
leads us to believe that something under- 
hand has been resorted to for tho pur- 
pose of endeavouring to procure the con- 
viction of the accused; and bliat material 
facts, essential to the prosecution, are 
wanting in proof to establish the guilt 
of the accused. I see no reason ab all, 
nor has any valid reason boon assigned, 
as to wliy Chhote Begum was not pro- 
duced in Court as a witness. She was 
at the date of tho prosecution in Chapra; 
and her attendance as a witness could 
liavo been easily procui*ed. The onus 
was upon the Crown to prove tliat she 
was the lawful guardian ot the girl; and 
that Masudia was abducted from her 
guardianship. It is a well-ostablishodi 
principle that tho onus is upon thei 
Crown to prove by tlie best evidence; 
procurable the guilt of the accused. in 
this case tho Crown have nob discharged; 
or satisfied tlii.s legal duty. Tho Crown 
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were afraid, for some unexplained reason 
to call the proper person in this case to 
prove the essential fact as to the guar- 
dianship of Masudia. The suppression of 
the telegrams is a noticeable feature in 
this case, coupled, as it now is, with the 
nonproduction of Ohhote Begum; be- 
cause we think we may fairly draw the 
inference that in the ‘reply wire which 
Ghhote Begum sent to the Calcutta 
police she denied so far as she was con- 
cerned that she was in any sense the 
lawful guardian of Masudia. 

Another matter with regard to the 
procedure requires to be considered; and 
that is the frame and form in which the 
charges have been drawn up. The char- 
ges have all been drawn up in a very 
haphazard and a very unsatisfactory 
way. The charges under S. 366 against 
Harihar and Mt. Idan do not specify 
that the kidnapping of Masudia was 
from anybody’s custody. TJiev broadly 
alleged that o n a day nndftfinnd it n time 
not S iieoiDud. Ma su dia was kidnapped and 
ab ducted. ' W T t irtntent th at-she— should be 
forced ui' Induced ^jaaxii-y-ot — bo-indulge 
in illictfrt nirgFcourse. li ikewise. also, the 
charge under fc? 368: 

“that you wrongfully concealed thegirl Masudia 
knowing that she had been kidnapped or 
abducted.” 

In the charge under S. 363 for the first 
time mention is made of the lawful 
guo.rdianship of Ohhote Begum. Now 
these charges are not drawn up with 
that definiteness and accuracy and pre- 
cision which the law'requires and expects; 
and it would appear to us to be the 
bounden duty of the Assistant Sessions 
•Judge in framing charges to be precise in 
their “scope and particular in their” 
details. However the charges as drafted 
are not so imperfect as to render them 
misleading, nor have the accused been 
prejudiced thereby. Nevertheless, the 
draftmanship is faulty, and the charges 
lack precision and conciseness. I now 
pass to deal with the specific point 
raised by Mr. Kurshed Husnain on be- 
half of the accused as a preliminary ob- 
jection to the maintainability of the con- 
victions, viz., that Ohhote Begum was 
not in law or fact the La wful guard ian_Q f 
the girlMasudia. The only evidence on 
the record that Masudia was a minor 
under the care and custody of Ohhote 
Begum as her lawful guardian is the 
evidence of the three following persons; 


Masudia, her sister Maglania P. W. No. 
19, and the Karpardaz of Ohhote Begum- 
Nazir Hosain, P. W. No. '20. The calling- 
of the Karpardaz of Ohhote Begum to- 
endeavour to give indireotiy and in 
secondary manner evidence which directly, 
and with greater propriety, could have- 
been given by Ohhote Begum is remark- 
able, The Karpardaz could only give a 
second hand version, at best, of what 
he knew of his mistress and tho 
relationship in which she stood to Masu- 
dia. Ghhote Begum was the person to- 
have disclosed such facts as the Grown 
ought to have relied upon to establish 
proof of Ohhote . Begum’s guardianship 
of the infant Masudia. What is the evi- 
dence which the three persons -mentioned 
above give with reference to the question 
of guardianship? The evidence of Masu- 
dia is very imperfect and unsatisfactory. 
She only says: “ I was brought up- 
and maintained by Ohhote Begum’* 
■She says no more. What does her sister 
Maglania say? Her evidence is to be 
found at page 62 of the paper book. 

Her evidence is equally imperfect 
and unsatisfactory ; Maglania says 
that she knew nothing about her 
sister and the relationship in which she- 
stood towards Ghhote Begum. She says 
that she left Ghhote Begum’s houseAany 
years ago, and went to the house of an- 
other person: where she remained for 
some years, and that subsequently she- 
married. She practically ceased to take 
any interest in her sister, and she con- 
fesses that she was wholly ignorant of 
her sister’s condition of life or how she- 
lived. She admits that her sister ran 
away from Ohhote Begum’s house on 
more than one occasion; and that while 

in the service of Ghhote Begum, she pro- 
bably received twelve annas per month 
as wages in respect of the services which 
she rendered to Ghhote Begum; and she 
adds that Ohhote Begum had ‘ no con- 
trol over her,” that is, Masudia. Obvi- 
ously P. W. 19 knows very little of the 
facts which governed the relationship 
which existed between Ohhote Begum and 
Masudia. It would appear generally 
from the evidence that the mother of 
Masudia was originally a servant in the 
employment of Ohhote Begum; that she 
died in her service in or about the year 
1890, when Masudia was an infant li- 
years old, and that at that time the ma- 
ternal aunt of these girls, Masudia and 
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Maglania, was also in the service of Chhote 
Begum. 

After P. W. 19 left Chhote Begum*s ser- 
vice her aunt maintained Masudia up till 
the date of her death, which occurred 
within recent times. In the acts of 
kindness and charity shown by Chhote 
Begum towards Masudia and her sister 
Maglania, there is nothing to suggest a 
care or custody in the nature of a lawful 
guardianship by Chhote ’Begum over 
Masudia or her sister. No doubt Chhote 
Begum occupies a high position and is in 
affluent circumstances, and her bounty has 
been exercised on diverse occasions in 
favour of these two girls, Masudia and 
Maglania but from these facts per se noth- 
ing can be fairly inferred which would 
justify an inference of facts that Chhote 
Begum was the lawful guardian of Masu- 
dia or her sister. ChhoteBegum, no doubt, 
helped Maglania at the time of her mar- 
riage; but when Maglania ran away from 
her house, she made no efifort to get her 
back; and likewise when Masudia ran away 
she made no endeavour to induce her to 
return. In addition to the evidence given 
by Masudia and her sister there is the 
evidence, of the Karpardaz of this lady, 
Chhote Begum, who, as I have already 
said, 1^8 called for the purpose of 
endeavAringto circumvent the difficulty 
that was created by the nonproduction 
of Chhote Begum herself. A practice of 
circumvention of this nature is not to be 
encouraged in a public prosecution at 
the instance of the Crown. This Kar- 
pardaz Nazir Uussain really in his direct 
examination gives no evidence upon 
which any Court would be warranted in 
holding that Chhote Begum was the legal 
guardian of Masudia. He says that 
Masudia used to live in Chhote Begum’s 
house; her mother was a maidservant 
there. Ho adds, the mother of the girl 
died when she was only 1^ years of age, 
since then, she has been maintained and 
looked after by Chhote Begum. This is 
the sum total of his evidence on direct 
examination. In cross-examination how- 
ever he is more precise and definite as to 
the nature of the relationship that exis- 
ted between Chhote Begum and Masudia 
He says: 

‘Her aunt was also a maidservant of Chhote 

iiegum. ^^aglaula. the elder sister of Masudia 
ran away from Chhote Begum's place while her 
aunt was serving there. The aunt of the eirl 
maintained Masudia as well as her elder sister 
after the , death of their mother. The aunt used 
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to pay for their food. They used to get one rupee 
pay and food.” “Masudia’s aunt left service 
sometime after Maglania ran away. Chhote 
Begum never tried to have the girl caught and 
restored to her.” 

And later on the same witness also 
says: 

“The complainant was never adopted by Chhote 
Begum and Chhote Begum never treated her as 
a relative. She lived with her as a maidservant. 
She has as much control over her as a master has 
over a servant. Complainant ran away twice or 
thrice before. She lived in different places when 
she ran away. Chhote Begum never searched 
for her. Probably the girl used to receive pay of 
twelve annas a month from the time she ran 
away for the third time.” 

And then this witness adds in the con- 
cluding part of his cross-examination a 
suggestion tending to show that Masu- 
dia was living an immoral life. He says: 
‘’Generally the girl used to remain absent, 
at night for the last two years.” “l saw* 
the girl in company of Bakar several 
times.” This is the entire evidence on 
which we are asked to arrive at the con- 
clusion of fact that Chhote Begum was 
the lawful guardian of Musudia, or a 
person lawfully entrusted with her care 
and custody. Mr. Khurshed Husnaio 
contends that in this case there is no 
question of guardianship at all; that at 
best the relationship existing between 
Chhote Begum and Masudia is that of 
mistress and maid, master and servant; 
and that a master is not in point of law a 
trustee or the lawful guardian of his 
minor servant. This brings me to a 
consideration of the interpretation or con- 
struction of S. 361, I. P. C., and we 
desire to add we have received much 
assistance from the arguments addressed 
to us by the Government Advocate and 
Mr. Khurshed Ilusnain respectively. 
S. 361, I. P. C., defines what constitutes, 
according to the Indian Penal Code, the 
offence of kidnapping or abduction, viz. 
the taking or enticing away of a minor, 
out of the keeping of the lawful guardian 
of such minor without such guardian’s 
consent, a male under 14 years and 
girl under 16 years. If no addition was 
superadded to the main portion of the 
section, the offences, constituted by 
Ss. 362 to 369, inclusive, would be limited 
to kidnapping or abducting a minor from 
the keeping of its lawful guardian, viz. 
the natural or legal guardian of a minor. 
Clearly the intention of the legislature 
was, by virtue of the explanation appen- 
ded bo S. 361, to extend the application of 
lawful guardian so as to include and 
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|embrace within the accepted meaning of 
:this legal term, “a person lawfully en- 
trusted with the care or custody of a 
minor.” The explanation to S. 361, runs 
as follows: 

“The words ‘lawful guardian’ in this section 
include any person lawfully entrusted with the 
Caro or custody of such minor.” 

I take this explanation to mean, and 
only to mean this and no more than this; 
that the accepted and general meaning of 
the term “lawful guardian” is to be exten- 
ded so as to include within its terms a 
person lawfully entrusted with the care 
or custody of a minor, as if a law^ful guar- 
dian. In my opinion the section and the 
ex)danation appended thereto are express 
and exhaustive in their terms; and that 
to constitute the offence of kidnapping or 
abduction there must be in fact duly, 
properly and legally i)roved a taking or 
enticing away of a minor from the custody 
of the following persons: (a) the natural 
guardian; (6) the legal guardian, if the 
natural guardian be dead, or (c) a’person 
lawfully entrusted with the care and 
custody of a minor. Class (c), enumerated 
above, we think covers all persons, other 
than the legal and natural guardians, 
who, for the time being, may be lawfully 
entrusted with the care and custody of a 
minor; such as a schoolmaster, or a 
friend at whose house a minor may be 
staying on along visit or such like persons 
standing in a similar decree of relation- 
ship. The lenrned Government Advocate 
contends that neither S. 361 nor the 
explanation thereto is exhaustive as to 
the category of persons from whose cus- 
tody a minor may be kidnapped or abduc- 
ted, and that the section and explanation 
apply to all persons who may have acquired 
physical possession oT a minor, for its 
custody and care, so long as the acquisi- 
tion of such custody by the alleged 
guardian or custodian is not ab initio 
unlawful in the sense that it .is illegal, 
improper or contrary to law. 

Tlie learned Judge who tried this case 
seems to have adopted this view of the 
law: and with the legal decision expressed 
by tlie learned Sessions Judge, in this 
aspect of the case, we entirely disagree 
for the reasons which appear later in the 
course of our judgment. I find no war- 
rant or authority to support the conten- 
tion advanced by tbe learned Govern- 
ment Advocate. Certainly there is 
nothing in S. 361, or. its explanation, 


which would justify so wide an inter- 
pretation of the words used and employed 
in the section itself by the framers of 
the Indian Penal Code. The learned 
Government Advocate has cited no Indian 
decision to support the argument he asks 
us to accept. May I say with respect 
that the learned Government Advocate 
has based his argument on English autho- 
rities founded on an enactment wholly 
and essentially different to the provisions 
contained iu the Penal Code? The 
English statute is broader and wider and 
more general in its terms than S. 361 
I. P. C. If this case depended for its 
decision upon the English Act of Parlia- 
ment as interpreted by the Courts of law 
in England, no doubt the learned Govern- 
ment Advocate’s argument would be well 
founded. 

But between tbe English statute 
and the Penal Code there is a funda- 
mental, radical, and essential differ- 
ence; and the difference consists in this, 
that the English Act differs from S. 361, 
I. P. C. in its phraseology and scope as 
much as nightidiffers from day. We have 
to construe, as interpreters of law, the 
Penal Code as we find it. It is nob with- 
in our province, or our duty as Judges 
to make laws. We have only to interpret 
the law as given to us by the legislature 
of this country; and by its enactments 
we must be guided and controlled. If 
the law is not wide or general enough 
to cope with a gross evil then it is within 
the province, and I would add the bounden 
duty, of those who make the laws to be 
administered in this country bo aTnend 
the existing law so that the evil aimed at 
may be constituted a crime and become 
punishable under tbe law. Speaking for 
myself I decline to incorporate, for the 
purpose of construing a penal statute, 
words nob to be found in the enactment 
itself; to do so would be subversive of the 
accepted legal principle laid down by a 
host of unimpeachable authorities as a 
canon of construction that penal statutes 
and taxing statutes must be construed 
strictly; and in aid of the subject and nob 
against him, 

The learned Goveanment Advocate ad- 
mits that if the first branch of his argu- 
ment fails then S. 361, 1. P. G., has a limi- 
ted and restricted application; and that 
in fact it only applies to the three classes 
of persons who, I have already men- 
tioned, can constitute or come within the 
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accepted meaning of the terra “lawful 
guardian,’* However to this argument the 
learned Government Advocate adds a 
corollary which depends for its validity 
upon the true construction and inter- 
pretation of the explanation to S. 361. 
This argument of the learned Govern- 
ment Advocate depends upon the true 
meaning of the words “lawfully entrus- 
ted” as embodied in the explanation to 
S. 361, which includes within the mean- 
ing of lawful guardian a person not other- 
wise within it. The learned Government 
Advocate contends that a minor may be 
^‘lawfully entrusted” to the care or cus- 
tody of another either by an express de- 
claration of trust; or that the Court may 
infer or presume from certain facts pro- 
ved such an antecedent declaration of the 
entrusting of the care and custody of a 
minor to some one else other than the 
legal or natural guardian of such minor. 
In other words, that the “lawfully en- 
trusting of a minor to the care and cus- 
tody of another may be express or im- 
plied. No case has been cited to support 
this contention, save a case reported as 
Patti v. Emperor ( 1), and with the autho- 
rity of that decision I utterly and en- 
tirely disagree. I refuse to follow it; 
and in ray opinion it is an authority for 
no proposition of law, and is inconsistent 
and illogical in its reasoning and con- 
tradictory of itself. 


Thus in the sequence of events we must 
■now consider what is the true interpreta- 
tion of the words “lawfully entrusted” 
as used in the explanation to S. 361 
I. P. O. Lawfully” means that whict 
18 opppeed to unlawful, viz., legal, proper 
ng.iD, without fraud, pressure or con 
^dtraint. I do pot think that the wore 
Ja mul necssarily means that t he per 
80 Q wh o entrusts a minnr rUrt 

custody of anotl^r_niu3t stand ir 
l^he T^ usiliuu ot a person 

6uty 6^ obLigabion to the minor. 


is a suRnnenr^ omptiance ‘v^V^Vi^se. 

tion and its explanation if the ^ntidis 
in^ ul thi!, ruTnoT RS the” care or cu; 
tody of ano ther is eftVetad _ 
illegality or the commission of an 
unlawful act by a person legally con 
patent to do so. In rny opinion the rat 
decidendi of the oases cited and reporte 
as Raja Bailcunto Nath Dey Bahadur 
U_doy_Gha7id Maity{2)^nd Gordhanlal 


(1) LlOlll 7 P. R. ion Cr. = lOT 0.^07 

\ t 1 r\r%n * 
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Darbar Shri Surajmalji (3) do not assist 
as a guide; nor do they afford a general 
principle applicable to the construction of 
the section of the Penal Code requir- 
ing our determination. The cases cited were 
decided with reference to the interpreta- 
tion of 3. 70, Contract Act; to which 
different considerations would apply 
when compared with an enactment like 
the Penal Code. 

What then is the meaning and inter- 
pretation to be given to the word “en- 
trusted” as used in the explanation. In 
construing a Criminal Statute I take it to 
be a guiding rule of law, as to the con- 
struction of statutes, that you must con- 
strue the words used in their ordinary 
grammatical and natural sense, and not 
in a forced and artificial sense; unless 
such conclusion would give rise to an 
obvious absurdity which could never have 
been ‘intended: VacJier dfe Sor.s Ltd. v. 
London Societn of Compositors (4). I 
give to the word “entrusted” therefore 
its primary, ordinary, grammatical and 
natural meaning. “ Entrust” mean s the 
giving, handing o ver or 
thing by one person to in- 

^Ivey the idea ^f active po.wer and 
rnotive by the person reposing the confi- 
dence trOwordS ttra person in whom the 
confidence is reposed. The learned 
Government Advocate admits that if his 
first argument fails, then to have an 
entrustment or an entrusting contem- 
plated by the explanation to S. 361 there 
must be necessarily three persons to the 
act of enterusting, viz., (1) the person 
imposing the confidence or trust, (2) the 
person in whom the confidence and trust is 
imposed, the person or thing constituting 
the subject-matter of the trust. With 
that viesv I agree, and I think it may be 
logically inferred therefrom that what 
the law contemplates by the exi^lanation 
to S. 361 is a declaration of trust, by one 
competent, t:. make such a declaration, 
conveying handing over, and confiding a 
minor to the care and custody of another 
in whom a confidence and trust is im- 
posed; and in rny opinion, it is necessary 
for the person accepting the trust to do 
so either by express assent or by neces- 
sary implication arising from tacit 
acquiescence in the performance of the 
trust. 

~(3rTujb?r^Cl33m75d4 ~ 

(4) U9131 A. C. 107. 
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Therefore lawfully entrusted” means 
a declaration of trust, and the handing 
over or the giving or confiding of a minor 
to the care and custody of another by a 
person competent to do so unaffected by 
any illegality or impropriety coupld with 
the assent, express or implied, of the 
person in whom the trust is vested or 
imposed. Neither the declaration of trust 
itself, nor its acceptance need be neces- 
sarily in writing; it is sufficient if the 
declaration is verbally made and given; or 
if it arises from a course of conduct 
consistent only with theexistenoe of such 
an antecedent daclaration; and accepted 
verbally or by necessary implication 
arising from the conduct of the party so 
entrusted with the duty imposed: Empress 
V. (5) and Emperor v. Jetha 

Nathoo (6). These authorities lay down 
that in construing the term “lawful 
guardian” as used in the body of S. 3'61 
the Courts ought to give these words a 
liberal construction, I agree with that 
exposition of the law and I gather that 
the ratio decidendi of these decisions is 
founded on the express phraseology of 
the explanation itself, viz., that the in- 
clusion of persons within the term 
lawful guardian, who are not so in law, 
tends to show that the words “lawful 
guardian” as employed in the body of 
S. 361 must not receive their strict legal 
intepretation. 

The learned Government Advocate fur- 
ther contends that cases may arise where 
it is impossible to establish by legal proof 
even a verbal declaration constituting a 
guardianship of a minor by another, other 
than its legal and natural guardian, and 
he contends that in such cases the Courts 
may infer, from certain facts proved the 
inference that at some antecedent time 
undefined, by some person probably un- 
known a declaration was made constitut- 
ing some iierson a guardian of a minor. 
Subject to what I have already said, I 
am not aware of any principle of law 
which permits a Court of Justice to re- 
lax the construction of a Criminal Statute 
in a manner so at variance with its ex- 
press provisions and phraseology and 
which might operate unfairly to the pre- 
judice of an accused person, and leave to 
the region of inference from uncertain 
facts the right of Courts to infer a fact 
which the law appears to me to require 

“ (6)Tl8i^r8 Cal. 971. 

(Gj 1^004} G Bom. L. R. 786. 


to be established by substantive and con- 
crete proof. Such a method of constru- 
ing a Criminal Statute is a dangerous 
innovation; and, in my opinion, ought not 
to be encouraged. Mr. Gour in his treatise 
on the Indian Penal Code and in his com- 
mentary on S. 361 says that that section 
has no application to a “self-constituted” 
guardian, nor to persons such as waifs or 
strays who are taken up and maintained 
by charitable institutes (Gour’s Penal 
Law, p. 1406). With that expression of 
opinion I agree. No doubt the civil 
law in its wisdom in the administration 
of the law founded on equity and good 
conscience does imply and construct a 
trust or trusts to avoid injustice, wrong, 
doing, and fraud. In my opinion how- 
ever such principle is inapplicable to the 
construction of a Criminal Statute. 

I hold that no Court ought in the ad- 
ministration of criminal justice to dis- 
pense with the statutory requirements 
of the law as to the proof necessary to 
establish a concrete fact; leaving such 
fact to be inferred as an inference from 
facts which may be uncertain and unreli- 
able in themselves. If it may be inferred 
as a fact that a person has been appointed 
a guardian of a minor, at some time un- 
known, by some person unknown, then 
such a guardian must be deemed to bo 
the lawful and legal guardian of such 
minor in the full legal acceptation of the 
term for all time so long as the minority 
crntinues. Courts of Law ought not 
lightly to infer that a person is a lawful 
guardian for one purpose only, and not 
for all purposes if the obligation of guar- 
dianship is once established, whether 
expressly or by inference. Once guar- 
dianship is established as a fact, it in- 
volves by the guardian towards the minor 
legal duties, obligations and liabilities 
which the minor may and can enforce 
against the guardian. I hesitate to lay 
down a rule of law which would enable 
a Court, by mere inference only, to hold 
that a certain individual was at some 
time or other, in some uuknown way 
appointed guardian of a minor, where such 
inference of 'fact would involve the guar- 
dian in legal liabilities and obligations 
never in contemplation or within the 
perview of the inquiry in which the in- 
ference was so made and drawn, 

Applying these principles in this case,, 
we are all satisfied that upon the facts 
proved no inference could or can be drawn. ^ 
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which would justify us in holding that 
Chhote Begum was ever in fact the ap- 
pointed lawful guardian of Masudia ; or 
ever lawfully entrusted with her care 
and custody. No express evidence has 
been ottered or tendered in this case to 
show that Masudia’s mother or aunt or 
sister, as natural or preferential guar- 
dians, ever expressly constituted or de- 
clared Ohhote Begum to be the guardian 
of the girl Masudia, or that a course of 
conduct consistent only with such a de- 
claration existed from which such an 
inference could be fairly and reasonably 
drawn. In our opinion such proof was 
necessary and essential on the part of 
the prosecution to establish the guilt of 
the accused. In the absence of such 
proof it cannot be said that the accused 
kidnapped or abducted Masudia from the 
keeping of her lawful guardian ; hence 
we <s.ll agree that the conviction of all 
the accused persons uuder Ss.^ 363, 366 
and 366 must be set aside and the res- 
pective acccused, if in custody, be dis- 
charged from custody. It is not neces- 
sary having regard to the view we take 
as to the question of guardianship to dis- 
cuss the other matters urged by Mr. Khur- 
shed Hussain on behalf of the accused, 
viz., with regard to the enticing of the 
girl Masudia from the alleged lawful 
custody of her guardian, nor to deal with 
the point urged as to the age of the girl 
Masudia. 

However we may add for the legal 
guidance of the Subordinate Courts of 
this province that the mere relationship 
per se of master and servant does not 
constitute a roaster within the provision 
of S. 361, I. P. C. the lawful guardian of 
a minor servant in his employment nor 
can such master of such minor, in the 
absence of the standard proof which we 
have laid down as being necessary be 
deemed to be a person lawfully entrusted 
wi^i the care and custody of such minor. 

Coutts, J. I entirely agree with iny 
learned brother, I wish merely to re- 
mark that even accepting the prosecution 
case it is as consistent with the relation- 
ship of master and servant as with the 
relationship of lawful guardian between 
Chlioto Begum and Masudia. In such a 
case and in all cases in which the Court 
is asked to imply lawful guardianship 
from the conduct of the parties such 
conduct must be shown to be inconsistent 
with any other relationship. 
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Manuk, J. — I also agree generally 
with the exhaustive judgment of my 
learned brother Atkinson, J., and have 
only a few observations to make on my 
own behalf. In my opinion it was the 
duty of the Crown to affirmatively prove 
not only that Chhote Begum was the 
lawful guardian of Mt. Masudia within 
the meaning of the explanation as has 
been observed in the judgment just de- 
livered but also that any taking or entic- 
ing of Masudia that may have taken place 
was without Chhote Begum’s consent. 
This has in fact been admitted by the 
learned Government Advocate, who has 
asked us to find the absence of this con- 
sent on the evidence of her Karpardaz. 
It is sufficient to say that I agree with 
my brother Atkinson as to the value of 
that evidence, in the absence of Chhote 
Begum herself on any matters touching 
her relationship to the girl Masudia. The 
words “lawful guardian” in the substan- 
tive iJortion of the section would include 
in my opinion only persons legally en- 
titled to be guardians,!, e., those entitled 
by the operation of statute or judicial 
appointment and those who are her 
natural guardians. The explanation cre- 
ates another class of lawful guardian 
for the purposes of S. 361 and its 
cognate sections, i. e., it extends the 
meaning the Courts would otherwise 
have placed on the words “lawful guar- 
dian” to such further class, but to no 
others than the words of the explana- 
tion would in their natural and proper 
meaning include. Such a person is nob 
in my opinion a “lawful guardian” as 
ordinarily known to the civil law. He 
has been sometimes styled a de facto 
guardian to distinguish him from a com- 
plete guardian de jure and I conceive 
that all the duties responsibilities and 
liabilities which attach to the latter 
would not apply to him more particul- 
arly under the Mahomedan and Hindu 
systems of Eaw. In tho interpretation of 
tlie explanation, however no analogy oan 
properly -be drawn from the English 
cases. As several were cited I desire to 
emphasize the difference between the 
English and the Indian law on this sub- 
ject. The case of V. Olifier (7), to 
which we were referred by tlie learned 
Government Advocate was decided on an 
indictment under 21 k 25 Vic, G. 100, 
S._5o, which runs as follows: 

(7) U8GG] 10 Cox."C. 0.402. 
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Whoever shall unlawfully take or cause to 
be taken any unmarried girl, being under the age 
of sixteen years out of the possession and against 
the will of her fathe r or mother or of any other 
person having the lawful care or charge of her 
shall be guilty of a'misdemeanour." 

In fche case of Reg v. Henkers (8), the 
prisoner was indicted under the later 
enactment (48 & 49 Viet. 0,, S. 7, com- 
monly known as the Criminal Law 
Amendment Act, 1885, which runs: 

“Any person who takes or cause to be taken 
such girl out of the possession and against the 
will of her father or mother or any other person 
having the lawful 'care or charge of her shall be 
guilty of a misdemeanour.” 

It will be observed that in neither of 
these two enactments is there any element 
of entrustment present or necessary. All 
that is required in the case of persons 
other than the parents is the lawful care 
or charge under both enactments. It is 
hardly necessary to point out once more 
that the explanation to S. 361 runs: 

“The words ‘lawful guardian’ in this section 
include any person lawfully entrusted with the 
care or custody of such minor or other person.” 

“Lawfully entrusted” cannot be con- 
strued, without doing violence to lang- 
uage, as equivalent to lawfully having. 
The result of the language used does, no 
doubt, place many minors beyond the 
protection of that section as it now 
stands. Conditions however have vastly 
altered since the section was framed and 
I am strongly of opinion that the Legis- 
lature may well intervene to bring the 
Indian law into line with the English 
enactment in this particular respect. 
However that may be, I am of opinion 
that even as the law now stands, such 
“entrustment” as the section requires may 
be inferred in the absence of proof of an 
express declaration, written or oral from 
a well-defined and consistent course of 
conduct governing the relations of the 
lawful guardian alleged in the indictment 
and of the minor. I agree also that in 
tlie absence of a declaration, the Court 
will require very cogent proof of such 
conduct from which to infer the necessary 
entrustment and ordinarily the Court 
will not infer a lawful guardianship 
within the terms of the explanation in 
the absence of any claim to that position 
l>y the i)arson indicated by the prosecut- 
ion as such lawful guardian. 

v.s./r.K. Order accordingly, 

(8) C18861 16 Gox. C. C. 257. 
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Roe and Goutts, JJ. 

Sri Prabhu — Petitioner. 

V. 

Dwarka Prasad — Opposite Party. 
Civil Revn. No. 208 of 1918, Decided 
on 6th January 1918, against the decision 
of Dist. Judge, Muzaffarpur, D/-llth 
June 1918. 

Civil P. C.(5 of 1908), O. 3.R. 1 and O. 9, 
Rr. 9 and 10 — One of serveral plaintiffs 
ordered to appear in person — Dismissal of suit 
for default held justified. 

A Court has jurisdictiou to direct a plaintifi 
to appear in person and to dismiss his suit if he 
fails to do so. 

In the course o.f a trial the defendant asserted 
that he wished to examine one of the three plain- 
tiffs as a witness in the case and to. rely upon, 
his oral evidence. The Court ordered that the 
plaiiitiS should appear in person and on his 
failure to do so dismissed the whole suit: 

Heidi that the Court had jurisdiction to dis- 
miss the suit as against the plaintiff who had 
beeu ordered to appear in person but that it had 
no jurisdiction to dismiss it as against the re- 
maining plaintiffs and that to that extent its 
order must be sot aside. [P 37 0 1] 

Rajeyidra Prasad — for Petitioner. 

Murari Prasad and Rar Narain 
Prasad — for Opposite Party. 

Judgment. — This is an application to 
set aside an order by the District Judge 
of Muzaffarpur, entertaining an appeal 
against an order of the learned Munsif 
dismissing a suit under O. 9, R. 12, as 
read with O. 9, B, 8. There were three 
plaintiffs to the suit. In the course of 
the trial the defendant asserted that he 
wished to examine one of them as a 
witness in the case and rely upon his 
oral evidence. Upon this the learned 
Munsif ordered that the plaintiff should 
appear in person. He failed to do so, 
and the suit was dismissed. 

In appeal the learned District Judge 
pointed out that the learned Munsif s 
order directing the plaintiff to appear in 
person was not an order such as is con- 
templated by O. 10, R, 4, and that there- 
fore the order made dismissing the suit 
was not a good order under O, 9, R. 12, 
and could not be supported. He further 
held that inasmuch as one of the plain- 
tiffs only was directed to appear, the suit 
could not be dismissed as against all the 
plaintiffs. On the Brsb part of this de- 
cision it is clear that the learned Judge 
lost sight of the pi'ovisions of O. 3, R. 1, 
which direcls that any party may be 
directed to appear in person. O. 9, R. 12, 
clearly refers to an order made under 
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O. 3, B. 1, for the penalties to be in- 
curred on failure to obey an order under 
O, 10, R. 4, are set forth in O. 10 itself- 
The learned Munsif therefore had juris- 
diction to direct he plaintifif to appear 
in person and had also jurisdiction to 
dismiss his suit if the failed to do so. 
The order dismissing the suit against the 
plaintiff who was directed to appear in 
person could not have been rightly at- 
tacked in the District Oourb .and indeed 
no appeal lay to that Court. The order 
however dismissing the suit as against 
the remaining plaintiffs was clearly made 
in contravention of O. 9, R. 10. The two 
plaintiffs who had not been directed to 
appear in person had signed a vakalat- 
nama directing their pleader bo appear 
for them and that pleader was present 
on the day of hearing, and had filed on 
behalf of the plaintiffs a list of witnesses 
to be examined. Even therefore if the 
learned Judge had no jurisdiction to en- 
tertain an appeal against this part of 
the Munsif’s order, we are of opinion 
that in so interfering he has done sub- 
stantial justice and if that order had not 
been made we ourselves would have made 
it under S. 1 15 of the Code. We there- 
fore see no reason to interfere with the 
Judge’s order directing that the suit be 
continued on behalf of the two plaintiffs 
who were nob ordered to appear in per- 
son bub we set aside that part of the 
Judge’s order which permits the con- 
tinuation of the suit by the plaintiff who 
Iwas directed to appear in person. 

V.S./r.K. Order varied. 
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Atkinson and Coutts, JJ. 

Trilochan Das and another — Peti- 
tioners. 

V. 

Jogeshtoar Das and others — Opposite 
Parties. 

Criminal Rovns. Nos. 41 and 101 of 
1919, Decided on 29th April 1919, against 
order of Deputy Magistrate,. Singhbhum, 
D/- 12th December 1918. 

Criminal P. C. (5 of 1898), Ss. 145 and 
146 — Proceedings under S. 145 cannot be 
struck off. 

Where proceedings under S. 145 have once 
been started, the ^Iagi8trate has no jurisdiction 
to strike them off. lie munt pass an order cither 
uuc’er S. 145 or under S. 1-lG of the Code. 

IP 37 C 2] 

S. N. Dose — for Petitioners. 

A. K. Ray — for Opposite Parties. 
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Coutts, J. — This application arises out 
of a proceeding under S. 145, Criminal 
P. 0. Proceedings were started on 22nd 
November on a police report and the 
Sub-Inspector of Bahragora was directed 
to attach the crop on the land, to reap 
it when ripe, and to secure it until fur- 
ther orders were passed. The date fixed 
for hearing was the 9th December. Both 
parties on 9th December applied for time 
and time was allowed until 12th Decem- 
ber. On 12th December the first party 
alone was present and prayed for time. 
On this the order of the Magistrate was: 

“Proceeding struck oS. Crop to remain in the 
Sub-Inspector’s custody till orders in respect of 
it arc passed by competent civil Court.” 

The next order of the Magistrate is 
dated 19th December on which date the 
second party filed a petition, praying for 
release of the attached crops. The peti- 
tion was not disposed of on that date, 
the order of the Magistrate was that this 
would be done when he knew what the 
value of the attached crop was and when 
the second party deposited the money 
in case of proof afterwards’ that he was 
not entitled to the crops. He directed 
the Sub-Inspector to report on 3rd Janu- 
ary. On 3rd January the first party 
prayed that the crops might be made 
over to him. Finally, on 27th January, 
the first party appeared, and the Magis- 
trate after looking at Settlement papers 
ordered the crops to be made over to the 
first party. Against the order of 12th 
December and all subsequent orders ap- 
plications have been filed that they should 
be set aside on the ground that they are 
illegal and have been passed without 
jurisdiction. 

It appears to us perfectly clear that 
after the proceeding had been struck off' 
and there were no proceedings before the 
Magistrate, he acted entirely witliout 
jurisdiction in passing orders with regard 
to crops which were not then the subject 
matter of any proceeding. In addition! 
to this however, his order directing the 
proceeding to be struck off was also with- 
out jurisdiction. The proceeding was 
under S. 145 and it was open to the 
Magistrate to pass orders either under 
S. 145 or unddr S. 146. He certainly 
did nob pass an oi-der under S. 140, and 
it does nob appear that he had passed ani 
order under S. 145. The whole of the' 
orders from and including the order 
passed on 12bh December are without} 
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jurisdiction, and should, in my opinion, 
be set aside, with a direction that the 
Magistrate should take up the proceeding 
from the point at which they were before 
12th December and proceed with them 
in accordance with law. 

Atkinson, J. — I agree. 
v.s./e.k. Orders set aside. 
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DAWSON-MILBER, C. j. AND OODTTS, J. 
Mt. Bibi Fakhriinissa — Appellant. 


V. 

Ramblianjan Singh — Respondent. 

Misc. Judicial Case No 20 of 1919, De- 
cided on 7th February 1919, from deci- 
sion of Dist. Judge, Gaya, D/- 19th 
August 1918. 

(a) Limitation Act (1908), S. 12 — Application 
for copies made on 21st August — On 26th 
applicant was notified of requisite number 
of stamped folios — Folios supplied partly on 
27th and partly on 30th — Applicant is not 
entitled to deduct period from 27th August 
to 30th. 


Tlie time requisite for obtaining copies of tlio 
judgment and decree to be appealed against 
under S. 12 is computed from the date of the ap- 
plication for copfes to the date when they are 
ready for delivery to the applicant provided the 
period so calculated is not prolonged by any 
fault on the part of the applicant. An applicant 
for copies should deposit the required number of 
folios and stamps not later than tho first day on 
which the office is open after that on which tho 
number of folios and stamps is notified to him 
and if he neglects to do so ho is not entitled to 


deduct the intervening days between tho notifica- 
tion and the supply of stamped folios. [P 38 C 2] 
Appellant applied for copies of the judgment 
and decree of the lower appellate Court on tho 
21st August and on tho 2Gth he was notified of 
the requisite number of stamped folios, which 
were supplied partly on tho 27th and partly on 
tlie 30lh: 


Held, that the appellant was not entitled to 
deduct tho period from tho 27th August to tho 
30th from the period of limitation fixed for filing 
the ai>peal under S. 12, Limitation Act. 

[P 39 C 1] 

(b) Limitation Act (1908), S. 5 — Honest 
advice of legal adviser on untrue statement 
of facts is not sufficient cause. 

An honest and bona fide advice of a legal ad- 
viser given upon an untrue statement of facts is 
not a sufficient cause, within the meaning of 
S, 5, for the extension of the period limited for 
tho filing of an appeal. LP 39 C 2, P 42 0 1] 

Khiirshed llasnain — for Appellant. 

Kulivant Sakai — for Respondent. 

Dawson. Miller, C.J. — (3n 2nd Decem- 
ber 1918 the petitioner filed'a memorandum 
of appeal from a judgment of tho District 
Jucl;?e of Gaya, dated 19bh August 1918. 
On 21st August she applied for copies of the 
judgment and decree which were neces- 
sary lor hiing with the memorandum of 


appeal. The decree was signed on 26fch 
August 1918 and on the same day the 
appellant was notified of the requisite 
number of folios and stamps, as appears 
from the endorsement on the copy of 
the judgment as well as on the copy of 
the decree eventually supplied. The 
same documents show that the appellant 
delivered the requisite number of stamps 
and folios partly on 27th August and 
partly on the 30th. On 2nd September the 
copies were ready for delivery, and on the 
3rd they were made over to the applicant, 
Now counting from 27th August, the day 
after the decree was signed, the 90 days, 
which is the time allowed for filing the 
memorandum of appeal, would expire on 
24th November. The appellant however 
is entitled by S. 12, Limitation Act, to 
exclude from the computation of 90 days 
the time requisite for obtaining copies of 
the judgment and decree. This time is 
computed from the date of the applica- 
tion for copies to the date when they are 
ready for delivery to the applicant pro- 
vided the period so calculated is not pro- 
longed by any fault on the part of the 
applicant. According to the practice fn 
this Court, which was laid down by the 
Full Bench in the case of Ram Asray 
Singh v. Sheonandan Singh (l), the 
applicant for copies should deposit the 
required number of folios and stamps not 
later than the first day on which tho 
office is open after that on which the num 
her of folios and stamps is notified to him 
and if he neglects to do so, he is not 
entitled to deduct the intervening days 
between the notification and the supply 
of stamped folios. The reason for this is 
that the copying does not begin until the 
requisite number of folios is supplied; 
and if there is delay in beginning the 
copying due to the neglect of the appli- 
cant, it is only just that ho should not 
be entitled to take advantage of his own 
delay. 

The General Rules and Circular 
Orders provide in Ch. 4 that tho ap- 
plicant shall be informed that his appli- 
cation will not be considered complete 
and that the preparation of thecopy will 
not be commenced until he has supplied 
in full the court-fee stamps and the num- 
ber of folios stated to be required. The 
form on which applications of this 
nature are made contains in the middle 
portion of a form upon which, on pre- 
(l) lion] 1 P. L. J. 573=35 I. 0. 868. 
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■sentabion at the office and after looking 
■at the document the copy of which is 
required, the number of stamped sheets 
of the value of 3 annas, 6 annas or 9 
annas, as the case may be, and also the 
court-fee stamps for a certified copy, 
extra stamps for urgency and also court- 
fee stamps for service is entered by the 
clerk and that having been done the 
lower portion of the form, which contains 
a receipt, is signed by the officer of the 
■Court showing that the application has 
been received. This form of receipt is 
torn off and handed back to the applicant 
•and it contains a notice printed in the 
vernacular that the application will not 
be considered complete and the prepara- 
tion of the copy will nob be begun until 
the stamps and folios necessary have 
been supplied in full. One must presume, 
unless the contrary is shown, which does 
not appear in this case, that that form of 
receipt with that notice printed upon it 
was handed back to the person who made 
•the application for copies of the docu- 
ments on the occasion in question and 
that was clearly a compliance with the 
provisions of R. 14 , Ch. 4, Vol. 1, of the 
Oeneral Rules and Circular Orders. Be- 
fore I ijass on I should like to draw 
attention bo R. 16 of the same chapter 
because that provides a direction to the 
office that the number of folios required 
should be carefully calculated so as to 
obviate the necessity of obtaining addi- 
tional folios from the applicant, a con- 
tingency which under a proper system 
ought never to arise. 

The question which we have to deter- 
mine in this case is, how many days bet- 
ween the 27th August and the 2nd Sep- 
tember, that is to say, the date of the 
delivery of some of the stamps and folios 
and the date when documents were ready 
can be deducted by the applicant. The 
whole period is seven days. If these are 
deducted, the limitation period would ex- 
pire seven days after the 24bh November, 
that is on Ist December, which last year 
happened to fall on a Sunday. The me- 
morandum was filed on Monday the 2nd 
December and was therefore in time, if 
these seven day's are deducted; but as the 
number of folios and stamps required 
were nob fully supplied until the 
30th .August, the appellant is not 
entitled to deduct the days between 
the 27th and the 30bh August unless she 
can show that she was nob responsible for 


the delay^ Four days, that is from the 
30bh August to the 2nd September, she is 
clearly entitled to deduct and this would 
extend the limitation period up to the 
29th November, bub that is not sufficient 
to bring the appeal within the limitation 
period. The appellant’s case is that the 
delay was not occasioned by any fault of 
her own and secondly that her karpardaz 
arrived at Patna on the 27th November 
and was advised by Mr. Khurshed 
Husnain, her vakil, that the period of 
limitation for filing the memorandum of 
appeal would expire on the 2nd Decem- 
ber, otherwise that it could have been 
prepared and filed by the 28th November 
and therefore we are asked to extend the 
period under S. 5 Dim. Act, upon the 
ground that a genuine mistake was made 
based upon an opinion given by the ap- 
plicant’s legal adviser which opinion was 
an honest and bona fide opinion. 

Two affidavits have been filed one by 
the karpardaz of the appellant verifying 
the petition, the other in the form of a 
counter- petition verified by affidavit of 
the respondent’s karpardaz asking that 
the application be dismissed. The former- 
states that the appellant’s karpardaz on 
application was informed by the officers 
of the Copying Department that a certain 
number of folios, which he does not re- 
member exactly bub which was between 
20 and 30, would be required, that to the 
best of his knowledge he deposited the 
number required on the 27th August and 
was nob informed that the application 
was incomplete or that the preparation 
of the copy would not commence. He 
aids the copying work did commence im- 
mediately. How he knew that it is very 
difficult to say. He then goes on that to 
the best of his knowledge the office de- 
manded three more folios on the 30bh 
August whicli demand was duly complied 
with, and when ho took delivery of the 
copies one folio out of those deposited 
was returned to him. He arrived at 
Patna, according to the petition, on the 
27bh November and was ail vised by the 
learned vakil that the time for filing his 
memorandum of appeal expired on the 
2nd December. The rest of the petition 
is nob very' material, bub it states that 
the memorandum was ready and the 
stamp purchased on the 29bh November 
and that it was filed on the 2nd Decem- 
ber, the office being closed (or the tsvo 
intervening days. I think it must bo 
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taken, as appears from the endorsement 
on the copy of the judgment as well as on 
the decree filed, that the appellant was 
notified of the requisite number of folios 
and stamps for the ’judgment and decree 
on the date there mentioned, which is in 
each case the 26th August 1918, and not 
partly on that date and partly on the 
30th, unless we are satisQed by reliable 
evidence that the endorsement is inac- 
curate. 

Now I have referred to those rules in 
the^ General Rules and Circular Orders 
which seem to me to have a bearing upon 
this matter, and I think that having re- 
gard to R. 16 in Chap, 4, it is very un- 
likely that in a simple case of this sort 
any mistake would be made by the office 
in calculating the number of folios and 
stamps required, and further I think that 
if the full numbers were not demanded 
on the 26th, we should have found in 
the column which gives the date when 
the requisite number was notified to the 
applicant not merely the 26th August 
but the 26th and some other date, if it 
were the fact that the requisite number 
was not notified on the same day but only 
a portion, just as we find in the next 
column that the date of delivery of the 
requisite stamps was not on one day 
but on two. On referring to the peti- 
tion which is verified by affidavit, it will 
be seen that the statements made therein 
are said to be to the best of the know- 
ledge of the petitioner’s karpardaz. He 
does not commit himself definitely but 
only deposes to the best of his know- 
ledge, which in other words means to the 
best of his recollection. Although he 
is uncertain as to the exact number 
of folios required, he does pledge him- 
self definitely apparently that it was 
somewhere between 20 and 30 and to the 
best of his knowledge again these were 
deposited on the 27th August. He swears 
therefore that to the best of his know- 
ledge between 20 and 30 .folios, and 
that means of course also the requi- 
site stami)s were deposited on the 
27th August, and then again that the 
office to the best of his recollection de- 
manded 3 more oa the SOth, which he 
supplied and eventually got one back. 
Now the copy of the record in the register 
from which these endorsements are taken 
has been put in and that corroborates the 
endorsement on the back of the copies of 
the documents to this extent, that it 
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shows the date of notifying the requisite 
number of folios and stamps was 26th 
August and not partly on that day and 
partly on some other. It also shows the 
number of folios filed together with the 
date of filing and it shows that 22 folios of 
3 annas, that is to say, each having a 3- 
anna stamp on it, were filed nn 27th 
August and that 3 more with a 3 anna 
stamp on them were filed on SOth August, 
that is, 25 altogether and it also shows 
that 24 were used and one was handed 
back to the applicant. 

In coneidering this affidavit one has got 
to ask oneself, first of all, what it really 
means and secondly how far it can ha 
accepted if there is anything to contradict 
it, and I cannot help feeling that the 
manner in which this affidavit has been 
worded is to avoid committing the depo- 
nent to any definite statement because 
throughout we find that the information 
there set out is always said to be to the 
best of the knowledge of the petitioner’s 
karpardaz, and it does not seem to me 
that is sufficient to contradict the infor- 
mation which we have from the endorse- 
ments on the documents themselves, 
where it is definitely stated that the 
requisite number of folios and stamps 
was notified on 26th August. That clear- 
ly means, not that a portion of the re- 
quisite number was notified on that date, 
but that the whole number required and 
eventually supplied was notified to the 
applicant upon the 26th. It is not dis- 
puted that the whole number required 
was not supplied on 27th August. It is 
admitted that a portion of the requisite 
number was supplied 3 days later, and it 
is undoubtedlj'^ the practice of the office 
not to start the work till the requisite 
number of stamps and folios has been 
supplied. No doubt the reason for that 
is that the applicant has a week after 
notification in which to supply the requi- 
site number of stamps and folios and if he 
does not do so by the end of that week, 
his application is treated as nonexistent 
and it will have to be renewed if he 
wants the documents asked for, but if he 
fails within a week to supply the requir- 
ed number of stamps and folios although 
his application is treated as not having 
been made be is nevertheless entitled to 
get back those stamps and folios, if any, 
which he has already deposited and there- 
fore clearly the office would not begin to 
copy the documents without having the 
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requisite number of stamps and folios 
provided. In the first place, the whole 
woik may turn out to be unnecessary 
and in the second place, the applicant 
would be entitled, if he had not supplied 
the full number, to get back the stamps 
and folios which he had in fact deposited. 

Further in the affidavit there is a 
statement to the effect that to the best 
of the knowledge of the karpardaz he 
was not informed that the application 
was incomplete or that the preparation of 
the copy could not be commenced. If 
that is an attempt to make out that 
some information or some notification 
which the office ought to have conveyed 
to him was not in fact conveyed, I think 
that it entirely fails in its object because 
there is no obligation upon anybody in 
the office, when a portion of the requisite 
number of stamps and folios is supplied, 
to inform the applicant depositing the 
stamps and folios that the work will not 
commence until the full number of court- 
fee stamps and folios has been deposited. 
The obligation upon the office is at an 
earlier date when the application is pre- 
sented and when the applicant is informed 
of the number of stamps and folios which 
will be required. It is then that the 
receipt is torn off the form with the 
notice on it and presented to the appli- 
cant and from that time, if he takes the 
trouble to read the notice, he has all the 
notice he is entitled to have under R. 14, 
Ch. 4, of the General Rules and Cir- 
cular Orders. 

However, the matter does not rest 
there because there i^an affidavit on behalf 
of the respondents in this case stating 
that their karpardaz after receipt of 
notice of the present application enquired 
in the office of the Copying Department 
in the lower Court and was informed 
that the original notification made to 
the appellant on 26th August was to 
supply 25 folios and that it was due 
to the gross negligence of the appellant’s 
karpardaz, that the requisite number of 
folios was not filed and only 22 folios 
were filed on 27th August . It goes on to 
say that the respondent’s karpardaz was 
also BQpplied with copies of the judgment 
and decree on 8th January 1919 and that 
26 folios were notified by the copying de- 
partment to him, and one of them was 
eventually returned. Now it is quite 
clear in looking at the certified copy of 
the register which has been produced 


from the office in question that 22 folios 
of 3 annas stamps were in fact supplied 
on 27th August and the remaining 3 on 
30th, so that to that extent there is 
some corroboration of the respondent’s 
affidavit and I cannot help feeling in this 
case that the appellant has entirely failed 
to satisfy the Court, by any evidence 
which can be accepted, that she did in 
fact comply with her obligation in sup- 
plying the requisite number of stamps 
which she was notified would be required 
before the copying could commence. 

It is impossible to my mind on an affi- 
davit such as this, contradicted as it is 
by the affidavit of the respondent, to 
come to the conclusion after the very 
careful instructions which are laid down 
for the clerks of the copying department 
that the particulars given on the endorse- 
ment of these copies which were sui)plied 
are to be taken as inaccurate. I think it 
must be accepted, unless there is very 
clear proof to the contrary, that the in- 
formation given on the endorsement of 
such documents is accurate and if that is 
so, it follows clearly that proper notifica- 
tion was given to the appellant in this 
case on 26bh August as to the exact num- 
ber of folios and stamps that would be 
required and that it was entirely due to 
some oversight or negligence on the part 
of her servant that a proper number was 
not supplied until 30bh August and 
therefore it seems to me that no case has 
been made out why the applicant should 
be entitled to deduct from the limitation 
period anything more than the days bet- 
ween that upon which she complied with 
her obligation in supplying folios and 
stamps and that on which the copies were 
ready. That being so, it follows that 
her memorandum of appeal in this case 
was out of time. 

We have been asked to deal with 
minute questions of whethex* or not in 
fact the copying work at the office could 
have gone on between 27th August and 
the 306h, even if the requisite nuinbei* of 
stamps and folios had been supplied on 
the earlier date. 1 absolutely decline in 
a case of this sort to go into a long and 
speculative enquiry as to what might 
have happened in the circumstances and 
wliat did it in fact iiappen with regard to 
tlie copying of these documents. It must 
be accepted in all these cases that once an 
application is made and proper stops 
taken for obtaining copies of documents, 
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the oflBce work goes on in the regular 
course and that unless and until the 
iiecessary requirements are complied 
with by the applicant for copies, he is 
not entitled to the benefit of any extra 
time to be added to the limitation period, 
merely on the ground that possibly, if 
long and intricate enquiries are made, it 
will be found that in any case even if he 
had complied with his obligations, still 
the same amount of time would have 
been occupied in providing copies of the 
document. 

The only other question which we 
have to deal with is whether having re- 
gard to the advice which the appellant 
received from her vakil in this case, she 
is entitled to an extension of time under 
S. 5, Lira. Act. In ordinary circum- 
stances it may be that where there is no 
settled practice or where there is per- 
haps a difficult question of law to be de- 
cided and a party taking the best advice, 
jhe can from his legal advisers makes 
what the Court eventually finds to be a 
^nistake in filing his memorandum of ap- 
jPeal after the limitation period has ex- 
pired that the Court will in such circum- 
Istances regard that as a proper reason for 
extending the limitation period, but in 
the present case although I have no 
doubt that Mr. Khurshed Husnain in 
advising his client was of opinion that 
the period of limitation would expire on 
2nd December, nevertheless if he had 
been informed by his client who instruc- 
ted him as to what the exact facts of 
the case were, it seems to me almost 
impossible that Mr.!J Khurshed Husnain 
or any other learned vakil of this Court 
could have advised his client that the 
limitation period would expire on 2nd 
December, and not as in fact it did on 
28th November. So that if the appel- 
lant’s karpardaz in this case received un- 
reliable advice from his legal adviser, he 
had only liimself to blame because that 
advice was given upon an untrue state- 
ment of facts, which was the only hypo- 
thesis upon which the legal adviser could 
give his opinion. In the circumstances 
this application must be dismissed with 
costs and tlie memorandum of appeal 
must be rejected. Hearing fee three 
gold mohurs. 

Coutts J. — I agree. 

V . s . / R . K . Application dismissed. 
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Atkinson and Manuk, JJ, 

E. I. Ry. Go. — Defendant — Petitioner. 

V. 

Ajodhya Prasad and another — Plain- 
tiffs — Opposite Parties. 

Civil Revn. No. 173 of 1918, Decided 
on 3rd December 1918, from order of 
Munsif, Patna 

(a) Railways Act (1890), Ss 77 and 140— 
Notice must be served on Agent or Manager- 
Service of notice is condition precedent and 
must be served within 6 months from cause 
of action. 

A notice under S. 77 in order to be valid 
must be served upon t-be Agent or Manager of the 
company and not up on a subordinate hjfficial of 
the company. The service of such notice upon 
the Agent or Manager is a condition 'precedent to 
the right to sue and the same must be served 
within six months from the date when the claim 
or cause of action accrues. P? 43 O 2] 

(b) Railways Act (1890), S. 72 — Risk note 
B — Loss of goods consigned— Plaintiff must 
prove wilful neglect or theft by servants. 

Where goods are consigned to a Railway Com- 
pany for carriage under risk- note form B and 
arc lost, the onus is on the plaintiff who had 
elected to make bis own contract according to his 
own choice and for his own benefit to prove that 
the loss is due to the wilful neclect of the Railway 
administration or to the theft by or wilful neglect 
of his servants. [P 44 0 2 P 45 C 2] 

Susil Madhah Mullick and Siva 
Narayan Dose — for Appellant. 

Chandra Sekhar Banerji — for Respon- 
dents . 

Atkinson, J. — The plaintiff sued the 
East Indian Railway Company to recover 
damages for the loss of two tins of ghee. 
The ghee was consigned from Coconada on 
26th December 1916, and admittedly the 
two tins "’formed part of a large consign- 
ment of twenty-six tins in all. Although 
the ghee consigned passed over the lines 
of several Railway Companies .admittedly 
the East Indian Railway Company re- 
ceived the full consignment of twenty-six 
tins for delivery to the plaintiff. Twenty- 
four tins of the total consignment were 
delivered to the plaintiff as consignee on 
13th January 1917. Two tins were lost. 
The plaintiff embarked upon a correspon- 
dence with the RailwaytCompauy through 
some of its subordinate officals with refer- 
ence to the loss of the two tins of ghee. 
This correspondence continued from the 
month of April to the month of July 1917. 
At no time prior to 13th November 1917 
did the plaintiff give notice direct to the 
^lanager or Agent of the East Indian 
Railway Company of the admitted loss 
of two tins of ghee, or make any claim in 
respect thereof to him. Two points are 
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taken on behalf of the company before us. 
The learned Munsif overruled the preli- 
minary objection urged on behalf of the 
company, namely, that inasmuch as notice 
under S. 77, Railways Act, 1890, had not 
been served in accordance with the re- 
•quirements of the Act, therefore this ac- 
tion was not maintainable. The learned 
Munsif who tried the case overruled that 
contention, .relying upon a decision repor- 
ted as Woods V. Meher AH Bepari (l) 
and held that althoughnotioe under S. 77, 
admittedly had not been served within 
the period prescribed by the statute, 
nevertheless by some indirect means it 
might bo inferred that the manager or 
agent of the company through the Dis- 
trict Traffic Manager had notice of the 
plaintiff’s claim. 

With reference to the second argument 
addressed bo us as to the liability of the 
company on foot of the contract made by 
the receiving company with the consignor 
for the carriage of goods consigned the 
learned Munsif appears, although the 
point was argued before him, bo have 
ignored entirely this matter in his judg- 
ment; and certainly the question urged 
was one which the Munsif should have 
considered and decided before imposing 
liability upon the company. However 
I shall deal -with this aspect of the case 
later. If* in fact notice was not served 
in the manner prescribed by S 77, Rail- 
ways Act, this action would nob be main- 
tainable. There is a consistent line of 
authority in favour of that view. What 
are the re<iuir6menbs of S. 77 ? S. 77 pro- 
vides: that a person shall nob be entitled 
to a refund or to compensation for loss, 
destruction or deterioration of animals 
or goods delivered to be carried unless 
his claim to a refunl or compensation 
has been preferred in writing by him 
or on his behalf to the Railway adminis- 
tration within six months from the date 
of the delivery of animals or goods con- 
signed for carriage by blie Railway, com- 
pany. S 140 prescribes the method 
and manner in which the notice under 
S. 77 is to bo served and the person on 
whom it is to bo served. The person cn 
whom the notice is to be serve! is the 
agent or manager of tlie company. The 
notice is to 1)0 served on either of these 
persons and no one else. The manner of 
serving the notice may be either by per- 
sonal delivery or bv rogisierel post 
(1) L1907] 3 I. 0. 479. 


either of which courses are optional at 
ihe election of the party serving such 
notice. It is conceded in this case that 
the notice required by S. 77 was not 
served antecedent bo 13th November 
1917; and no stronger proof of that fact 
could be adduced than the very letter 
which was written on behalf of the 
plaintiff by his solicitors to the East 
Indian Railway Company addressed to 
the agent bearing the date of loth No- 
vember 1917. That letter is headed 
with the words “Notice under S. 77 of 
Railways Act,” and in the body of that 

letter the following passage occurs: 

I have been requested by my client afore* 
said to give notice under S. 77, Railways Act of 
1890, claiming Rs. 53 as the price of two tins of 
ghee and the price of the tins themselves, besides 
Rs. 9 8 0 interest on the aforesaid Rs 53 at the 
rate of Rs. 2- Total Rs. 62.” 

That letter was written on behalf of 
the plaintiffs; but at no prior time can it 
be suggested that there was any claim 
whatsoever made upon or addressed to 
the manager or agent of the East Indian 
Railway Company with reference to the 
plaintiff’s claim for compensation for 
the loss of the two tins of ghee. It is 
admitted that the District TrafGc Ma- 
nager of the East Indian Railway Com- 
pany did receive a letter with reference 
to .the plaintiff’s claim dated 25th 
April 1917. But such communication 
addressed to the District Traflic Manager 
is nob a notice in accordance with the 
requirements of S. 77 read with S. 140 
Railways Act, 1890. The notice to be a 
valid notice, must be served upon the 
agent or manager of the Company, and 
nob upon a subordinate official of the 
Railway Company and the service of this 
notice upon the agent or manager is a 
condition precedent to the right to sue 
and the same must be served within six 
months from the date when the claim or| 
the cause of action accrued. 

Now the notice that was served for the 
purpose of complying with the require- 
ments of S. 77 was served on tbo 13th 
November 1917, much more than six 
months after the cause of action arose. 
There is a consistent line of authority in 
Calcutta in favour of the opinion wo 
hol«.l anil the construction which wo pub 
upon S. 77 and S. 140, Railways Act. 
Tiie cases are tlio following: East Indian 
Jiailway Co. v. ISladiia Lai (2), liadha 
Kissen Cliooni Lai v. East Indent, 
~(2r UOi:3] 19 I. C. 07:3. 
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Railway Co. (3), East Indian Raihoay 
Co. v.Ramgati Rain{^)East IndianRail- 
way Co. V. Ram Autar (5), Janki Das v.i 
Bengal Nagpur Railway Co. (6), Nadia 
Cha7id Shaha V. Wood (7) and Secreta7'y 
of State V. Dip Chand Poddar (8). 
The learned vakil appearing on behalf of 
the plaintiff relies upon the case cited as 
Woods V. Meher AH Bepari (l) in sup- 
port of his contention, that you may in 
fact serve with notice a subordinate 
official of the railway company, from 
which fact it may be inferred that such 
notice might or may have reached the 
agent or manager of the railway company. 
We do not think that this decision is in 
accord with the whole trend of modern 
authority in the Calcutta High Court, 
and it seems to us to be inconsistent 
with the express and mandatory provi- 
sions of the Act itself. The Act has 
defined and determined how the rights of 
the parties damnified are to be exercised 
and controlled and the declaration of the 
legislature as embodied in the Act is the 
determining factor: and it is not open to 
any Court to disregard or relax the pro- 
visions of an enactment if they are ex- 
press and clear and otherwise free from 
ambiguity and doubt, with reference to 
the enforcement of rights against public 
Companies and Corporations. It is a 
common thing indeed in England for 
Acts of Parliament to provide that actions 
against Companies or other corporate 
bodies shall only be instituted after a 
statutory notice of claim has been given 
to the corporate body against whom any 
form of relief is claimed; and the service 
of such a notice is a condition precedent 
to the maintainability of any action or 
suit against such Company or Corpora- 
tion. 

Therefore in the view we have taken 
we think that the learned Muusif was 
wrong in holding that notice had been 
sufficiently served in accordance with or 
in such a manner as to satisfy the require- 
ments of S. 77, Railways Act, 1890, 
and that tlie plaintiff’s suit was main- 
tainable. We are of opinion that the 
action instituted by the plaintitl was not 
maintainable by reason of the nonservice 
of the notice in the manner and within 

(3) tioiai 21 I. O. 070. 

(4) A. I. K. 1914 Cal. 045=23 I. C. 142. 

(5; 119171 38 1. 0. 602. 

(9) [1912] 13 r. C. 509. 

(7) [1908] 85 Cal. 194. 

(8) [1897] 24 Cal. 806. 


the time raquired by S. 77, Rail- 
ways Act. However there is a further 
ground dealt with by the learned Munsif 
in his judgment which was entirely 
wrong in the conclusion at which he 
arrived. The plaintiff or his agent wha 
consigned the 26 tins of ghee to him at 
Coconada, thought fit to book the consign- 
ment on what is known as the risk-noto 
form B. There is no question taat risk- 
note form B satisfied for the purposes of 
its validity all the requirements of the 
Railways Act as enacted in S. 72. The 
form received the assent of the Governor- 
General in Council; and complies in 
every detail with the statutory forn 
embodied in the Act itself. The object of 
this form of consignment note is to 
enable goods to be consigned at a lower 
rate than the ordinary rate of freight 
charged, on condition that the owner, 
consignor or consignee as the case may be 
will accept all liability for risk, loss or 
damage of the goods so consigned. The 
material part of the risk-note in question 
is that it exempts the Company from all 
liability for loss, damage, deterioration 
or otherwise for the goods carried under 
such terms by them. An exception to 
the consignor's or consignees’ liability is 
provided for; and this case comes within 
the terms of the exception. The exception 
provides for the liability of the company 
for the loss of a complete consignment 
or of one or more complete packages for- 
ming part of a consignment due either to 
the wilful neglect of the railway ad- 
ministration or to the theft by or wilful 
neglect of its servants, transport agents 
or carriers employed by them. 

The two tins of ghee that were lost 
were two complete packages forming part 
of a complete consignment; and in order 
to impose liability on the railway com- 
pany the onus is upon the plaintiff to 
prove that the loss of the packages in 
question was due to the wilful neglect of 
the railway administration or to the theft 
by or wilful neglect of its servants. The 
learned Munsif has not adequately con- 
sidered the legal effect of this contract 
made between the parties; because he 
holds that the onus is upon the defendant 
company to bring themselves within or 
without the terms of the exception. We 
entertain a wholly different view. Theonus [ 
is upon the plaintiff who has elected to 
make his own contract according to his 
own choice and for his own benefit, to 
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|prov 0 tbat if damage has been caused 
to him by the loss of goods consigned by 
him to the Company that the damage en- 
sued within the provisions of the excep- 
tion. The onus is cast upon the plaintiff, 
and not upon the defendant, to prove 
that the loss arose by reason of the wil- 
ful neglect of the Company or its ser- 
vants. The only reason the learned 
Munsif gives for holding that the onus is 
upon the defendant, is because the defen- 
dants plead the exception in exoneration 
of liability in their written statement. 
Clearly the mere fact that in the written 
- statement the exception provided and 
embodied in the contract, is pleaded in 
exoneration of liability is no ground for 
holding that the onus is oast upon the 
Company to establish by proof facts 
which would negative their liability 
within the terms of the exception. It 
would be impossible to hold that the onus 
was on the defendants. The onus is on 
the plaintiff. Therefore for this reason 
also the judgment of the learned Munsif 
is erroneous; and inasmuch as no evidence 
of wilful neglect by the Company or its 
servants has been given or adduced by 
the plaintiff, facts have not been estab- 
lished to justify imposing any liability 
upon the East Indian Railway Company 
for the loss of the two tins of ghee in 
suit. 

However, as we have held that notice 
was not served, which is a condition pre- 
cedent to the plaintiff’s right to sue, in 
accordance with S. 77, Railways Act, 
1890, this action is not maintainable. 
The judgment of the learned Munsif is 
set aside and the action will be dismissed. 
However, we venture to commend to the 
consideration of the East Indian Railway 
Company, who are always very generous 
towards persons who have suffered loss 
through any misfortune either on their 
part or otherwise, the claim of the plain- 
tiff for some monetary compensation for 
the loss ho has admittedly sustained. 
Under the circumstances of the casd we 
are not prepared to award costs to the 
defendant Company, and we think that 
both sides should bear their own costs. 

Manuk, J. — I agree. It is only neces- 
sary for me to add a few words on my 
own behalf. The terms of S. 77 read with 
S. 140 are to my mind so explicit and 
imperative as bo leave no doubt that the 
only person on whom notice can properly 
be served for a suit of this nature is the 


agent of the Company. The terms of 
S. 140 are also so explicit that there can 
equally be no doubt as to the manner in 
which that notice must be served. There 
is therefore no room for a theory of 
substituted notice which forms the basis 
of the decision in TVoorfs v. ISIeheJ' AH' 
Bepari (l). That decision moreover was 
expressly dissented from \x\ Radha K.issen 
Chooni Lai v. East Indian Railway Co. 
(3) and is of very doubtful authority. 
v.S./r,K. Order accordingly, 
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Special Bench 

Dawson-Mieler, C. J., Coutts 

AND Das. .TJ. 

Mohan Das Pujhari — Petitioner. 

V. 

Emperoy — Opposite Party. 

Civil Revn. No. 62 of 1919, Decided 
on 5th May 1919. 

(a) Legal Practitioners Act (1879), S. 36 — 
Inclusion of person in Hst of touts — Proceed- 
ings under S. 36 are necessary. 

Before directing the inclusion of a person’s 
name in the list of touts, it is necessary that pro- 
ceedings should be taken in accordance with 
S. 36, and the person bo given an opportunity of 
showing cause against the inclusion. (.P 47 C 1] 

(b) Legal Practitioners Act (1879), S. 36 — 
Duties cannot be delegated to subordinate 
officers. 

The duties to bo undertaken under S. 36 can- 
not be delegated by any of the officer mentioned 
therein to their subordinates. [P 46 C 2] 

Gajendra Prasad Das — for Petitioner. 
Dawson-Miller, C. J. — This U an ap- 
plication in revision on behaUof one Mohan 
Das Pujhari asking us to set asideanorder 
of the District Magistrate of Balasore 
including the name of the petitioner in 
the list of touts framed under S. 36, 
Legal Practitioners Act. The case for 
the petitioner is that there is nothing to 
show that the District Magistrate could 
he satisfied by any evidence that the 
j)etitioner was a tout; secondly, that 
there was no evidence recorded in ac- 
cordance with the provisions of that 
section; thirdly, that in so far as any 
imiuiry was held or any evidence recorded 
this inquiry was held and the evidence 
recorded not by the District Magistrate 
himself hub by the Subdivisional Officer, 
and that the District Magistrate had no 
jiower under the section to delegate his 
autliority to the Subdivision^.! Officer. 

What happened was tliat upon an 
anonymous petition being sent to the Dis- 
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of the petitioner, the Deputy Magistrate, 
who appears to have dealt with the case, 
ordered the police to make an inquiry 
and report. That was on 14th November 
1918. The police apparently made some 
inquiries and sent a report signed by a 
Sub-Inspector on 2nd December 1918 in 
which they reported that inquiries had 
been made from the village chaukidar and 
datladars and some villagers and they had 
ascertained that the petitioner was a tout 
and very often visited Court. Thereupon 
the petitioner was called upon to show 
cause before Mr. Bose, the Subdivisional 
Officer of Balasore. On 14th December, 
he seems to have appeared before the 
Subdivisional Officer and filed a petition 
to the effect that the charges against him 
were not true and that he was not a tout. 
Mr. Bose, the Subdivisional Magistrate, 
thereupon ordered Mr. Samad, a Deputy 
Magistrate to make an inquiry and report 
and on 3rd January Mr. Samad repor- 
ted that he had inquired of clerks and 
peshkars in several Courts and public 
officers and that nearly all of them said 
that the petitioner was a tout and fre- 
quently came to Court and that, in his 
opinion, the petitioner was a professional 
tout and he recommended that he should, 
be so declared. This report was made to 
and received by the Subdivisional Officer 
either on the same day or the following 
day and on the following day, 4th Janu- 
ary, Mr. Bose, the Subdivisional Officer, 
passed an order to this effect: 

“The cause shown by Mohan Das Punjhari 
cannot be accepted. Jlaulvi A Samad, Deputy 
^lagistrate, made a local inquiry and his report 
shows that accused habitually acts as a tout. His 
name may be included in the list of touts under 
S. 3G, Legal I’ractitioners Act. Submitted to 
District Magistrate. 

(Sd ) S. O. BOSE. 

Subdivisional Officer." 

In the margin of that order appear the 
following word: “Approved. (Sd) M. K. 
Deb” and the date 4th January 1919. 
Mr. Deb is the District Magistrate of 
Balasore. Turning to S. 36, Legal Prac- 
titioners Act, it is quite clear that the 
only person in the present instance who 
would be entitled to place the petitioner’s 
name on the list of touts would be the 
District Magistrate himself. That sec- 
tion provides that a District Magistrate 
(amongst otiie^ officers) may frame and 
publish list of Iversons proved to his satis- 
faction by evidence of general repute or 


may from time to time, alter and amend 
such lists. It is quite clear, from whafc 
I have just said, that it" would be very 
difficult, indeed, to say that there had 
been any proof whatever to the satisfac- 
tion of the District Magistrate that the 
petitioner was a tout: The District 
Magistrate held no inquiry, he recorded 
no evidence, he had no opportunity of 
seeing the witnesses who gave evidence 
before Mr. Samad, the Deputy Magis- 
trate, and all he did was to approve and 
sign an order made by the Subdivisional 
Officer. Further, the section nowhere 
provides that these duties, which are to 
be undertaken by the officers who are 
mentioned therein can be delegated by 
any of those officers to their subordinates 
and it seems to me that in both these 
respects this order which was not made 
by Mr. Deb, the District Magistrate, but 
meiely had his approval cannot possibly 
stand. 

The matter has been before the High 
Court of Calcutta on more than one occa- 
sion on facts very similar to the present 
and in the case of Chandi Charan Dey^ 
In re (l), there is decision of the Ram- 
pini, Ag. C. J., and Ryves, J., which ap- 
pears to me to apply to the circum- 
stances of this case. In that case a Sub- 
divisional Officer called on a person to 
show cause why he should not be de- 
clared a tout. He shewed cause and the 
Subdivisional Officer after recording evi- 
dence on both sides, submitted the pro- 
ceedings with his report to the District 
Magistrate who^ after perusing them, 
I>assed order declaring the person to be a 
tout. In such circumstances the High 
Court of Calcutta, acting upon the autho- 
rity of an earlier unreported decision of 
the Chief Justice and Banerjee, J., in 
1897, set aside the order on the ground 
that it was made in contravention of the 
powers granted by S. 36, Legal Practi- 
tioners Act. I am unable to distinguish 
the»fact9 of the present case from the 
material facts in the case just referred to 
and, in my opinion, this order must be 
set aside on the grounds already stated. 
We have no materials before us, nor is it 
any part of our duty to express any opi- 
nion, as to the conclusiveness or other- 
wise of the evidence upon which the Sub- 
divisional Cfficer and the Deputy Magis- 
trate acted. However that may be before 

(1) L19083 12 0. W. N. 842. 
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the petitioner can be declared a tout it is 
necessary that proceedings should be 
taken in accordance with S. 36, Legal 
Practitioners Act; and moreover that he 
should be given an opportunity of show- 
ing cause against the inclusion of his 
name in the list of touts. 

Coutts, J. — I agree. 

Das, J. — I agree. 
v.s./r.k. 
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Roe and Jwala Prasad, JJ, 

Tikait Lal Narayan* Singh — Plain- 
tiff — Appellant. 

V. 

Christien and others — Defendants — 
Respondents. 

Appeal No. 16 of 1914, Decided on 
22nd November 1918, against origi- 
nal decree of Special Sub-Judge, Hazari- 
bagh, D/17th September 1913. 

Mortgage — Money decree obtained against 
mortgagor by third person — Sale of equity 
of redemption — Purchase by mortgagee is 
valid — Mortgagee does not become trustee of 
mortgagor. 

There is nothing in law to prevent a mort- 
gagee from purchasing the equity of redemption 
at an auction sale in execution of a money decree 
obtained against the mortgagor by a third person. 
By such purchase the mortgagee does not become 
the trustee of the mortgagor in respect of the 
equity of redemption. (.P 60 O 1 2,] 

Plaintiff mortgaged certain property to the 
defendant by way of conditional sale and the 
major jjortion of the consideration was left in the 
hands of the defendant to pay off the plaintiff’s 
creditors. Subsequently the equity of redemption 
was sold in execution of certain money decrees 
obtained against the plaintiff and was purchased by 
the defendant. It was found that at the time of 
the sale there was not enough money left in the 
hands of the defendant out of the mortgage con- 
sideration to pay off the money decrees: 

Held, that the purchase by the defendant of 
the equity of redemption was valid and that he 
could not be held to be a trustee for the plaintiff 
in respect thereof. [P 50 0 2] 

Rajendra Prasad — for Appellant. 

Kulioant Sahay — for Respondents. 

Jwala. Prasad, J. — This appeal arises 
out of a suit for a declaration of the 
plaintiffs right of redemption of the pro- 
perty known as Gaddi 'Dome Chaunch 
bearing Touzi No. 8, District Hazaribagh 
held in mortgage by the respondent F.P. 
Christien under a bai-ul-wafa deed (mort- 
gage by conditional sale) executed by 
Maharaj Singh and Ajant Singh, grand- 
father and father of the appellant res- 
pectively. The mortgage purports to 
secure the payment of Rs. 2,08,000, out 
of which Rs. 11,000 was paid in cash and 
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the balance of Ra. 1,97,000 was left in 
the hands of the mortgagee *in order 
that he might pay the debts of the mort- 
gagors in the order mentioned in the 
deed, firstly, all sums due to the decree 
holders in execution of whose decrees 
the mortgaged property had been atta- 
ched, secondly, all sums due to'the holders 
of mortgages of various kinds on the pro- 
perty mortgaged to Mr. Christien, thirdly, 
Rs. 10,000 due to the mortgagee himself 
on account of debts under prior mort- 
gages and other debts detailed in Sch. 2 
attached to the deed: and lastly, the 
balance, if any to the other creditors of 
the mortgagors. The mortgage-deed was 
executed on 7th June 1901: vide terms of 
the deed and the plaint para. 5. 

In 1903 and 1904 three decrees for 
money were obtained against the mort- 
gagors, namely, (l) by Kedar Nath Sahay 
under a simple bond dated 18th July 
190G, for Rs. 3,950, (2) by Kalendar 
Khan Kabuli under a hand note dated 
26th November 1900, for Rs. 1,200, and 
(3) by Durga Rai under a hand- note 
dated 30th August 1,307, for Es. 3,100. 
In execution of those decrees the equity 
of redemption in the mortgaged proi)erty 
was put up to sale and was purchased 
by the mortgagee Mr. Christien, for 
Rs. 4,150 on 3rd March I90l. The date 
for redemption fixed in the mortgage- 
bond is Jaith 1318 corresponding to 1911. 
The present suit was brought on 27th 
May 1908 by the mortgagors fora declara- 
tion of their right of redemption on 
the allegation that on 3rd March 1904, 
the date on which the mortgagee pur- 
chased the equity of redemption at the 
auction sale he had considerable sums in 
bis hands due to the mortgagors and was 
bound to pay off the decrees in execu- 
tion of which the property was i)ut to 
sale and that he was nob entitled to pur- 
chase the proi)erty for himself. It was 
asserted tliat in the circumstances the 
purchase by the mortgagee was for the 
benefit of the mortgagors and that he 
should be treated as a trustee for them. 
The relief sought in the plaint sums up 
the whole case of the plaintiff and is in 
the following words: 

“That it may be declared that the purchase of 
right of redemption of the mortgage made by. tho 
defendant was made by him as trustee on behalf 
of the plaintiff from out of the consideration 
money covered by the deed of conditional sale for 
tho benefit of the plaintiff and that it is not and 
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cannot be prejudicial to the interest of the plain- 
tiff and beneficial to the defendant/* 


The defendant Mr. Gbristien, resisted 
the plaintiffs* claim and denied that he 
had purchased the property for the bene- 
fit of the mortgagors, or that he was 
their trustee. He further stated that 
when the purchase was made on 3rd 
March 1904, the prior mortgage debts 
due by the plaintiffs on the property far 
exceeded the amount that remained in 
his hands after paying some of the prior 
mortgages and other debts and that he 
had no surplus money to pay the other 
dobts or the decrees in execution of 
which the equity of redemption was 
sold. He gave an account in the written 
statement of the amounts paid by him, 
the mortgage debts that still remained 
to be paid and the balance in his hands. 
He also contended that it was decided in 
the cases of Kedar Nath and Kalendar 
Khan, in whose decrees the property was 
sold, that he was not bound to pay the 
said decrees and that the said decisions 
were binding on the plaintiffs and opera- 
ted as a bar to the present suit. We are 
not concerned with the other pleas taken 
in the written statement for the purposes 
of this appeal. The following principal 
issues with which we are here "concerned 
were framed by the Subordinate Judge: 

(l) Was the defendant a trustee for 
the plaintiff entitled to the declaration 
asked for? (Issue 3 of the Court below). 
(,'z) Cm the defendant derive any benefit 
from his auction purchase of Gaddi Dome 
Chaunch? (Issue 4 of the Court below). 
(3) Are the judgment and order passed 
in the oases of Kedar Nath and Kalendar 
binding on the parties? (Issue 6 of the 
Court below). 

The suit was originally brought by 
Tikait Ajant Singh, father of the appel- 
lant. Although the suit was instituted 
on 27th August 1909, it was not decided 
till 17th September 1913 probably due 
to a dispute between the original plain- 
tiffs and their assignees as to who should 
be the plaintiffs, which was ultimately 
set at rest by the order of the Court 
dated 2nd April 1913, and the suit pro- 
ceeded with the appellant and his father 
as CO- plaintiffs, Tikait Maharaj Singh one of 
the executants'of the mortgage deed having 
die’d before the institution of the suit. 
The Court below decided all the aforesaid 
issues against the plaintiffs and dismissed 
Tthe suit. An appeal was filed by the 


plaintiffs in the Calcutta High Court on 
22nd January 1914. Thereafter Tikait 
Ajant Singh died and the appellant 
was substituted as the sole appellant 
on the 8th January 1917. The appeal was 
heard by this Court on 18th June 1917. 
There was no issue nor any proper evi- 
dence as to the payments of various 
kinds said to have been made by the de- 
fendant mortgagee. The case was, there- 
fore remanded by this Court, for deter- 
mining certain issues, framed by this 
Court regarding the amounts of 
decrees, mortgages and other debts 
paid by the mortgagee, the amount 
of the mortgage debt that still 
remained to be paid and the balance that 
was in the hands of the mortgagee on 
3rd March 1904. The Court has now 
returned its finding on the issues remit- 
ted for determination per its judgment 
dated the 25th September 1917. The 
appellant has filed additional objections 
to the findings of the Court. The res- 
pondent, Mr. Christien, has also filed 
objections in respect of the payments 
alleged by him that have been disallowed 
by the Court below. In the course of an 
argument before us. the learned vakil on 
behalf of the appellant repeated the ob- 
jections made by him in the Court below 
as to the proper proof of the prior mort- 
gage deeds and other documents filed on 
behalf of the defendant showing the pay- 
ments made by him. For instance, it 
was said that the mortgage bond No. 13 
of Bam Kumar Lai was. not 'properly at- 
tested inasmuch as the attesting wit- 
nesses say in their signature that they 
attested it on the admission of the execu- 
tant. 

The Court below has rightly held 
that this would not show that the wit- 
nesses did not actually see the executant 
sign the deed. Two of the attesting 
witnesses, Sivvan Mistri (D. W. 8) and 
Bam Gharan Bam (D. W, 42), definitely 
swear that the executant signed in their 
presence. The Court was perfectly right 
in accepting the evidence and in holding 
that the document was properly attested 
and proved. This 'was the nature of the 
objection in respect of some other docu- 
ments. We overruled all the objections 
and iJointed oat to the learned vakil that 
there was no substance in them. The 
argument of the learned vakil was half- 
hearted. The finding of the Court below 
was ultimately accepted by the learned 
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-vakil as oorreot. The respondent also 
did not press his objeotion in respect of 
the items disallowed by the Oourt below. 
As a matter of fact, I have carefully gone 
through the entire evidence in the case 
•and I agree with the finding of the Oourt 
below as to the proof of the debts and the 
documents and the payments thereof by 
•the respondent. The Court has gone into 


Hs. a, 

<1) Cash paid to Tikait ... 11,000 0 

f2) Amount paid for decrees in 

execution ... 21,614 15 

<3) Mortgage debts paid ...1,18,607 13 

^4) Other debts paid in accord* 
auce with the mortgagors' 
authority ... 2,977 0 

C6) Other debts without Tikait’s 

authority ... 3,662 2 

Total ... 1.57,851 14 

According to the terms of the deed out 
of the sum remitted by the creditors, 
namely Ks. 15,907-10-7, half belongs to 
Tikait mortgagors and half to the mort- 
gagee. Half the share of the mortgagee 
is to be added to the consideration money 
of the bai-ul-wafa payable to the mortga- 
gors, The consideration money that the 
mortgagee had to pay therefore amount- 
ed to Rs. 2,08,000 plus Rs. 7,953.13-3, 
total Rs. 2,15,953-13-3. The balance in 

his hands at the time of the purchase of 
the equity of redemption by the mort- 
gagee was thus Rs. 58,102 6 11. The 
amount of the mortgage debt remaining 
unpaid on the date of the purchase was 
Rs. l,09,513-12-5. Thus the mortgagee 
had to pay on account of the mortgage 
debts Rs. 51,441-5-6 more than what he 
had in his hands. Even if the sum of 
Rs. 2,457-2-9 paid to the creditors with- 
out the authority of the mortgagor be not 
taken into account, the mortgagee had in 
his hands Rs 38.983-2-9 less than what 
he had to pay for the rest of the mort- 
gages. 

The mortgage debt actually paid was 
Rs. 1,06,168-11-0 and the balance of the 
mortgage debt still remaining unpaid. 
Rs. 1.09.543-12-5, making a total of 
Rs. 2,15,712-7-5. The consideration of 
the bai ul-wafa was not therefore su6B- 
cient topayoff allthe mortgage debts, not 
to speak of the decrees and the other 
debts of the mortgagors. Under the 
terms of the deed, as set forth in the 
earlier part of the judgment, the mort- 
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detail in respect of each item, a perusal 
of which will convince that there is no 
room to dispute the correctness of its 
finding. The account given in the judg- 
ment remains unchallenged and as a 
matter of fact is not disputed at the Bar. 
According to the finding the following 
payments made by the mortgagee have 
been proved: 

Remission by compromise 
Actual payment. or otherwise with the 

creditors. 


p. 

0 

Bs. 

a. 

P- 

Bs. 

a. 

P 

0 

19,368 

6 

0 

2,246 

9 

0 

1 

1,06,168 

11 

0 

4 

12,489 

2 

1 

0 

2,950 

0 

0 

27 

0 

0 

3 

2,457 

2 

9 

1,194 

15 

6 

4 

1,30,944 

3 

9 

15,907 

10 
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gagee was not under any obligation to pay 
off the other debts of the mortgagors 
unless the outstanding decrees and the 
mortgage debts were altogether paid off. 
This was not denied in the plaint, vide 
paras 5 and 11. The plaintiffs' case was 
that the mortgagee had Rs. 62,000 in his 
hands whereas the unsatisfied decrees on 
the date of the sale amounted to Rupees 
47,000. As shown above, the plaintiffs’ 
case has been held to be untrue and it 
has been found that the mortgage debt 
amounted to a much larger sum than the 
balance in the hands of the defendant on 
the date of the sale. The defendant was 
therefore not bound to pay off the decrees 
obtained in 1903 and 1904 long after the 
execution of the bai-ul-wafa, in execu- 
tion of which the equity of redemption 
was sold and puichased by the mort- 
gagee. As a matter of fact, the point 
was expressly decided in one of these 
cases, namely Suit No. 27 of 1903, by 
Kedar Nath against the mortgagors and 
the respondent. Both Kedar Nath and 
the mortgagors, present plaintiffs, pleaded 
that the mortgagee was liable under the 
bai-uUwafa to pay off the claim by Kedar 
Nath. This was the principal issue in 
the case and it was held that the res- 
pondent was not liable to pay the same 
(vide julgruent Ex. W). In the execu- 
tion of Kalendar Khan’s decree, the 
money in the hands of the mortgagee was 
attached, bub it was release 1 on his objec- 
tion (vide order-sheet in Execution 
Case No. 47 of 1903, Ex. W^l). Not 
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only that the mortgagee is nob liable 
under the orders of the Court to pay the 
amount, bub the decision in the case of 
Kedar Nath would operate as res judicata 
on the present claim of the plaintiffs 
inasmuch as the issue was directly raised 
between the mortgagors and the mort- 
gagee although both were defendants. 
The mortgagors tried their best in all 
the aforesaid three cases bo fasten the 
liability of the plaintiffs in those cases 
upon the tuortgagee bub they failed. It 
must therefore be held that both on facts 
and law the mortgagee was not liable to 
pay the decrees in execution of which 
he purchased the equity of redemp- 
tion. 

It has then been contended as a general 
proposition that the mortgagee, by his 
purchase during the continuance of the 
mortgage, was a trustee for the mort- 
gagors and that rt should be held that the 
purchase was for the benefit of the latter. 
An attempt was made to show that the 
mortgagee purchased the property in 
collusion with Durga Rai, one of the 
decree-holders. In support of this, Durga 
Rai himself has been examined on behalf 
of the plaintiffs. The Court below, by 
its judgment of 17th September 1913, has 
rejected the evidence of Durga Rai as 
being unsupported by any evidence. The 
finding of the Court below on this point 
has not been disputed in the argument of 
the learned vakil on behalf of the appel- 
lant. As a matter of fact there is noth- 
ing to show that there was any col- 
lusion or fraud in the purchase by the 
mortgagee of the equity of redemption. 
Unless there was any device or con- 
trivance on the part of the mortgagee 
in making the purchase, it cannot be 
held that his purchase was for the bene- 
fit of the mortgagors and that the equity 
of redemption still subsists in the mort- 
^yagors. No doubt, the mortgagee is under 
certain obligations to the mortgagors, 
but he has rights of his own which he 
may exercise adversely to the mortgagors. 
The proposition that a purchase by a 
mortgagee of the equity of redemption 
constitutes him a trustee for the mort- 
gagor and that he does not acquire an 
irredeemable title, is too wide, vide Ta- 
gore Law Lectures by Sir Rash Bihari 
Ghose, Edn. 4. Vol. 1, pp. 199 and 207, 
and Vol. 2, pp. 987 and 988. There is 
nothing in law to prevent a mortgagee 
from purchasing the equity of redemp- 


tion. Under the present law, O. 34, 

R. 14, a mortgagee is entitled to purchase 
an equity of redemption in satisfaction • 
of a claim which does not arise under the 
mortgage. 

This disability prior to 1908, when 

S. 99, T. P. Act, was in force, applied 
whether the claim arose under the mort- 
gage or otherwise, but there was no 
disability in the mortgagee purchasing 
the property in execution of a money- 
decree of a third person. There was there- 
fore nothing in law in 1904, when tho 
mortgagee purchased the property, to- 
prevent him from acquiring an irredeem- 
able title to it, provided he was not 
guilty of any fraud collusion or device* 
designed to defeat the mortgagors’ right- 
of redemption. For a fuller discussion^ 
see Pandit Sheo Narain Ojha v. Bam 
Jatan Ojha (l). In equity the mort- 
gaee could not be considered to have pur- 
chased the property for the mortgagors^ 
There is no bar to a mortgagee purchasing 
the equity of redemption at a private 
sale from the mortgagor. There could 
not be any such bar when the property 
is sold at a public auction in execution o£ 
money decrees against the mortgagor. Iff 
a third person could purchase the pro- 
perty, why should the mortgagee be in a 
worse position? In the present case if 
the mortgagee had not purchased tho 
property after having paid a large sum 
on account of prior decrees, mortgages- 
and other debts, he would have been pufc 
to a very serious loss, and far from any 
equity being on the side of the mortga- 
gors, it is clear that attempts have beecs 
made throughout in the course of pro- 
ceedings in which the money decrees were 
obtained to compel the mortgagee to pay 
much more than what he was liable to 
under the baiulwafa deed. The account, 
will show that to some extent the mort- 
gagors have succeeded. The contention 
of the judgment-debtors that the pur- 
chase by the mortgagee constituted him 
a trustee for the mortgagors must there- 
fore be overruled. The judgment of tho 
Court below has not been attacked on any 
other ground. The result is that the ap- 
peal is dismissed with costs. 

Roe, J. — I agree that this appeal 
should be dismissed. By the order of 
remand made by the learned Chief Jus- 
tice and my learned brother, it was clearly 
intended that the dioiaion should fol- 
(1) tl9lU 2 Pat. L. J. 687=41 L G- 633. 
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low the line taken by the learned Chief 
Justice and my learned brother in the 
case of Pandit Sheo Narain Ojha v. 
Ham J atan Ojha (1). My learned brother 
has shown clearly that the finding on the 
issues remitted to the lower Court was 
correct. There was nothing in the mort- 
gagee’s hands which could be regarded as 
money of the mortgagors. He was there- 
fore entitled when the equity of redemp- 
tion was put up to sale to protect him- 
self by purchasing that equity out of his 
own moneys. The equity of redemption 
was legally sold and purchased. The 
plaintiff has now nointerest therein. The 
suit was rightly dismissed, 

v.s./r.k. Appeal dismissed. 
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Atkinson and Cootts, JJ. 

Saraj Prosad Makajan — Appellant. 

V. 

Karu Singh — Respondent. 

Appeal No. 1246 of 1917, and Nos. 84 to 
94 of 1918, Decided on 8th April 1919, 
from appellate decrees of Dist. Judge, 
Gaya, D/- 6th September 1917. 

(a) Bengal Tenancy Act (1885), S. 70 — 
Failure to give landlord opportunity of being 
heard vitiates proceeding. 

A failure to give a landlord an opportunity of 
being hoard in a proceeding under S. 70 is an 
irregularity going to the root of jurisdiction and 
vitiates the whole proceeding. LP 63 O 1") 

(b) Bengal Tenancy Act (1885), Ss 69 and 
70— Order by Collector directing deposit in 
Treasury without payment is not final. 

In order to bring proceedings under Ss. 69 and 
70, Ben. Ten. Act. it must be shown that, as re- 
quired by S. 70 (5), the Collector has passed an 
order having complete finality and euforcible as 
a decree. An order directing the deposit of 
money in the Treasury without any direction for 
payment of the amount to any one is not such 
an order. The fact that, generally, under the 
batai system the division is half and half is not 
enough to dispense with the necessity of a tinal 
order enforcible as a decree. LP 53 0 1) 

Manuk and Hai Guru Saran Prasad 
— for Appellant. 

H. L. Nandkeolyar and Kailaspati — • 
for Respondent. 

Coutts. J. These appeals arise out of 
certain suits for rent. The plaintiff in 
each of the suits is the landlord and the 
suits were brought against tenants for 
1321 and 1322 F. S. according to the 
danabandi system. The defendants con. 
tended that the system under which they 
held was the batai system; that the 
whole crop of 1321 and the paddy crop 
of 1322 had been divided by an order of 
tbe Deputy Collector under 83.69 and 70, 


Ben. Ten. Act; that this order was final 
and could not be questioned in a civil 
suit, and that consequently there was 
nothing due for the year 1321 F. 8. or 
on account of the paddy crop of 1322 
F. 8. The Court of first instance found 
that the system under which the defen- 
dants held was batai; but that the pro- 
ceedings of the Deputy Collector under 
Ss, 69 and 70, Ben. Ten. Act, were no bar 
to the plaintiffs' suit, because the ten- 
ants had been guilty of fraud by remov- 
ing a portion of the crop before the final 
division The Subordinate Judge also 
found that the order of the Deputy Col- 
lector was vitiated by the fact that the 
plaintiff had not been given an oppor- 
tunity of being heard as required by 
8. 70 ( 4 ). He therefore decreed the suits 
at certain modified rates. 

Against these decrees appeals were pre- 
ferred to the District Judge both by the 
plaintiff and by the defendants. The 
District Judge, in regard to the suits 
with which we are at present concerned, 
held that the tenants had not committed 
fraud, that the landlord had been given 
an opportunity of being heard within the 
meaning of 8. 70 {4J and that the pro- 
oeedings and order of the Deputy Collec- 
tor suflSoientiy complied with the law 
and were binding. Against these decrees 
of the learned District Judge the 12 ap- 
peals now before us have been filed. 
There can now be no question of the sys* 
tern under which the tenants hold be- 
cause there is a concurrent finding of the 
Courts below that it is batai and with 
this finding we cannot interfere in second 
appeal. Mr. Manuk however for the ap. 
pellant has contended that the whole of 
the proceedings before the Deputy Collec- 
tor, not being in accordance with the 
provisions of Ss. 69 and 70, are bad; that 

.‘i*® I^?Pnby Collector, dated 
19th March 1914, is not such an order as 
IS contemplated by S. 70, and that it 

cannot therefore oust the jurisdiction of 

the civil Court. We are iu these appeals 
concerned with only three proceedings 
before the Deputy Collector. The order 
sheets of these proceedings and certain 
petitions in connexion with them have 

been placed before us. and they certainly 

show a most extraordinary disregard by 

of tfio procedure 
which has been laid down in Ss. 69 and 

/U of the Acfc. It is unnecessary to deal 

separately with each of the proceedings 
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because they are all of the same oharao- with which we are more directly oon- 


ter. I will accordingly deal only with 
the proceeding No. 103 of 1913-14. 

This proceeding was started on 22nd 
December 1913 by a petition filed by 
the tenants for a division of the crop on 
the batai system. On this petition a 
notice was issued to the opposite party, 
the plaintiff, who filed a twofold objec- 
tions, first, that the system was not batai 
but danabandi; and, secondly, that the 
tenants had removed a great portion of 
the produce and that therefore a fair 
division could not be made. The Deputy 
Oolleotor, entirely disregarding the first 
objection, gave an order to one Babu 
Tribeni Prasad to make a local inspection 
and to report whether the tenants had 
removed the crops so as to prevent a due 
division being made. Babu Tribeni 
Prasad, after considerable delay, did as 
he was ordered, and on his report the 
Deputy Collector, on 26th February, 
passed the following order: 

“I am not satisfied that the tenants have re- 
moved any appreciable portion of the produce, 
and therefore order the produce to be divided. 
Let Babu Madhao Prasad divide on payment of 
Rs. 25.” 

This order was followed by an order 
of 19th March 1914 to the following 

effect: 

‘‘Kbasta of division filed, Rs. 991-2 0 on ac- 
count of sale-proceeds of hakmi share not being 
accepted has been brought by amin. Let Rs. 15 
out of it be given to the amin as costs. The 
balance of Rs. 976-2-0 has been deposited in 

Treasury by chalan No. 291, dated 16th March 
1914; case disposed of.” 

Mr. Manuk’s first contention is that these 
orders show that the Deputy Collector did 
not consider the first objection- On the 
other hand, it is argued that the fact that, 
the first objection is not mentioned in 
the orders shows that it had been 
dropped. I do not think the wording of 
the orders in any way supports the latter 
argument. The orders appear to show 
clearly that the question of -whether the 
system was danabandi or batai was never 
considered at all. It may be that this 
does not go to the root of the matter and 
does not in itself show that the proceed- 
ings of the Deputy Collector were without 
jurisdiction ; but it is material as show- 
ing the entire disregard of the procedure 
laid down which the Deputy Collector 
has shown throughout these cases. It is 
unnecessary to say more on this point, 
and I shall now consider the orders 


cerned. 

The first of . these is the order of 26th 
February 1914. The learned Judge is 
of opinion that the plaintiff was heard, 
but he says that even if the landlord was 
not heard be is not prepared to say that 
this was a fact which went to the root 
of jurisdiction, and, in support 'of this 
view, he refers to a judgment of Pra- 
sad, J., in an unreported case of this 
Court. This judgment is also relied on 
by the learned counsel for the respon- 
dents. I am unable to accept the finding 
of the learned District Judge that the op- 
posite party was heard or given an oppor- 
tunity of being heard : the order of 26th 
February makes no mention of any hearing 
or of any opportunity for hearing being 
given and I cannot believe in view, of the 
wording of S. 70 (4) trhat. if an oppor- 
tunity for hearing had been given, the 
fact would not have been mentioned. 
Nor, in my opinion, is the decision on 
which the learned District Judge relies 
one which has any application to the case 
now before us. It is true that the 
learned Judge has said in that judgment 
that a failure to hear under S. 70 would 
amount only to an irregularity, but the 
remark was merely obiter, because there 
was no doubt in that case that there had 
been a hearing and the whole of the rest 
of the proceedings were regular. I may 
be permitted to remark however that 
an opposite view has been taken by 
Mitter, J., that a failure to give the 
landlord an opportunity of being heard 
is an irregularity which would vitiate 
the whole proceeding and that with this 
view I am in agreement. Whether we 
accept the view of Prasad, J., or Mit- 
ter, J., however is not very material, 
because in this case the decision depends 
more particularly upon the next conten- 
tion which has been urged before us by Mr. 
Manuk, namely that the order of the 
Deputy Oolleotor does nob amount to a 
final order such as is contemplated by 
S. 70 (5). 

It was held by Jenkins, O. J., and Moo- 
kerjee, J., in Kailaspati Narain Singh 
V. Gango Singh (l) that in order to bring 
proceedings under Ss. 69 and 70, Ben. 
Ten. A.ct, it must be shown that as re- 
quired by S. 70 (5), the Collector has 
passed an order having complete finality 
an d enforcible as a decree. With this 
“(1) [1909] 4 I. 0. 735. 
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view I am in entire concurrence. I have 
already referred to the wording of the 
order. It has been conceded that the 
amin acted without jursdiction in 
selling the crop, and on this ground 
alone I think that the order is without 
jurisdiction, but apart from this the 
order simply states that the balance of 
Rs. 976-2-0 has been deposited in the 
treasury by chalan, without any direc- 
tion for the payment of this amount to 
any one. It would be impossible to 
execute such an order as a decree ; it is 
in my opinion without finality and 
is consequently not such an order as is 
contemplated by S. 70 (5). 

It has been argued on behalf of the 
respondents that in cases under the batai 
system there is no necessity for any final 
order in the nature of a decree at all 
because the decision is always half and 
half. In the first place, although gene- 
rally under the batai system the division 
is half and half, it cannot be said that 
this is an absolutely universal rule. In 
any case however the contention is with- 
out force. S. 69 applies equally to cases 
of division of produce and of appraise- 
ment, as also does S. 70. There is no 
distinction between these two classes of 
cases, and a final order enforcible as a de- 
cree is as necessary in the one case as 
in the other. In the result then I would 
set aside the decrees of the District 
Judge. 

The failure of the Deputy Collector to 
give an opportunity for hearing, as re- 
quired by S. 70 (4), Ben. Ten. Act, went 
in my opinion to the root of jurisdiction, 
and in any case his orders which pur- 
ported to be final orders where in no sense 
final, nor were they enforcible as de- 
crees. These orders are therefore bad and 
are no bar to the present suits. I would re- 
mand these appeals for rehearing in order 
to enable a decision to be come to as to 
the amount to which the plaintiff-appel- 
lant is entitled. It is agreed that the 
rates, as found by the learned District 
Judge, are correct, but there is a dispute 
as to the area, and on this point the res- 
pondents desire an adjudication. The 
respondents are entitled to withdraw the 
amounts deposited in the Treasury as 
stated in the orders of the Deputy Col- 
lector under the chalans specified by him 
in his orders, dated 19th March 1914, 
5th May 1914 and 3rd February 1915. 
The appellant will recover the costs of 


this Court and the lower appellate 
Court. 

Atkinson, J. — I agree. 

V.S./r.k. Appeals remanded. 
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Atkinson and Jwala Prasad, JJ. 

Siva Narayan Ram Marwari — Defen- 
dant — Appellant. 

V. 

Hari Narayan and others — Plaintiffs 
and Defendants — Respondents. 

Appeal No. 26 of 1918, Decided on 
16th May 1919, from appellate decree of 
Dist. Judge, Monghyr, D/- 8th June 
1917. 

Transfer of Property Act (1882), S. 101— 
Mortgagee purchasing equity of redemption 
—Lien is presumed to subsist. 

Where a mortgagee purchases the interest of 
the mortgagor the presumption is that his mort- 
gage lien would continue to subsist for his benefit. 

LP 54 C 1 , 2 ] 

A. Majid Khan and L. M. Ganguli — 
for Appellant. 

Akbari, J agannath Prasad and D. N. 
Sircar — for Respondents. 

Jwala Prasad, J. — This is an appeal 
against the order and decree of the Dis- 
trict Judge of Monghyr, dated 8th June 
1917, directing the sale of properties for 
the realization of money due on foot of a 
mortgage bond, dated 13th November 
1899, executed by defendants 1, 2 and 3 
and the father of defendant 1 in favour 
of plaintiff 2. Among the properties 
directed to be sold was property 1. Do 
fendant 13, who is the appellant before 
us, had a prior mortgage over the said 
property along with others by virtue of a 
mortgage bond executed in his favour, 
dated 31st May 1897, for Rs. 3,833. His 
contention in the Court below was that 
the mortgage in favour of the plaintiff 
was subject to his prior mortgage of 1897. 
The Court below overruled this conten- 
tion and held that the mortgage lien of de- 
fendant 13 was extinguiebel by the ka- 
bala (sale deed) taken by him in respect 
of the property in question from the 
mortgagors on 7th September 1901 for 
Rs. 5,000. Subsequent to the said kabala, 
the property was sold along with other 
shares for arrears of Government revenue 
on 20bh March 1911 subject to encum- 
brances under S. 54, Revenue Sales Act, 
2 of 1859. At that sale defendant 13 
himself purchased the property and thus 
he occupied the same position as he had 
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under fch© sale deed of 7th Septenaber 
1901. 

The sole question therefore for consi- 
deration in this case is whether the prior 
lien of the appellant is extinguished. It 
has been contended by Mr. Majid appear- 
ing on behalf of the appellant that the 
intention of defendant 13 was to keep 
alive his prior mortgage lien in spite of 
the sale of the property in 1901. In sup- 
port of this contention reliance has been 
placed upon para. 18 of the sale deed. 
Ex. B. The translation of kabala that 
was handed to us by Mr. Majid was not 
correct, as will appear from the transla- 
tion now made of this document by the 
Court translator. In the translation 
handed to us the clause in question in 
para. 18 ran as follows: 

“So the effect of the mortgage of the said bond 
IS and shall remain in this Kabala, and also in 
the case of any dispute in these proceedings the 
said bond shall remain intact to the extent of 
consideration money mentioned in this kabala.” 

It was not clear from this translation 
that the prior lien was intended to be 
kept alive, and the true construction ap- 
peared to us to be that the prior lien was 
by this clause merged into the kabala. 
The translation was therefore liable to 
misconstruction. On the original docu- 
ment being read to us, we thought it de- 
sirable to have a true and faithful transla- 
tion of the clause made by the Court 
translator. This has been done and the 
clause, as translated by the Court transla- 
tor, runs as follows: 

“Honce the entire mortgage lien under the 
aforesaid bond shall remain intact and in force 
with reference to this deed of sale.” 

It may be mentioned that in order to 
make it good English the words “with 
reference to this deed of sale*' have been 
put down for the vernacular word “mai" 
in the document which literally means 
“in this deed of sale.” The effect how- 
ever of both renderingsof the word“mai” 
in the document is the same and the 
Court translation is substantially correct. 
We would therefore accept the transla- 
tion made by this Court for the purpose 
of considering the effect of the clause in 
[question. There cannot possibly be any 
doubt that the mortgagee intended that 
his prior lien should remain intact and in 
full force, and the obvious object of it 
was that the prior lien should continue 
for his ownbeneht and as a shield against 
the subsequent mortgagees. Under S. lOl, 
T. P. Act, where the holder or the owner 


of a charge or other encumbrance on im- 
movable property is or becomes absolute-, 
ly entitled to that property, the charge 
or encumbrance is extinguished, unless 
there is a declaration in express words or 
necessary implication that the charge 
shall continue to subsist or such continu- 
ance would be for his benefit. There can- 
not be any manner of doubt that the sub- 
sistence of the lien of defendant 13 in 
this case was for his benefit and it is rea- 
sonable to presume that his intention in 
taking the kabala was to keep alive his 
prior lien. Even if the words in para. 16 
of the Kabala were of doubtful interpre- 
tation, the presumption would be made 
in favour of the prior mortgagee and as 
against merger. The cases of Gokaldas 
Gopaldas v. Puranmal Premsukhdas (l) 
and Makalakshammal v. Sriman Ma~ 
dhva Siddhantha Oonahini Nidhi^ Ltd, 
(2), and Gopal Chunder Sreemany v. He- 
rembo Chunder Holder (d) Bute authorities 
for the aforesaid proposition. 

I therefore hold that the lien of defen- 
dant 13 over property No. 1 created by 
the mortgage bond of SIst May 1397, was 
nob extinguished by the kabala of 1901. 
The learned District Judge does not ap- 
pear to have considered the said clause in 
tbe kabala, and no reason has been given 
by him for holding that the mortgage of 
defendant 13 was extinguished. The result 
is that the appeal is allowed with costs 
and the decree of the learned District 
Judge is modified with respect to property 
No. 1. Property No. 1 will therefore 
be sold subject to the prior lien of defen- 
dant 13. We also uphold the order of the 
District Judge that this property will be 
put up for sale after the other properties 
mentioned in the decree are sold. 

Atkinson, J. — I agree. 

V.S./r.k. Appeal allowed. 

(l; L188U 10 Oal. 1035=11 I. A. 126 (P. 0.}. 

(2) 11911] 35 Mad. 642=11 I. O. 865. 

(3) [1889] 6 Cal. 623. 
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JwALA Prasad, J. 

Shambehari Singh and others — Peti- 
tioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 359 of 1917, De- 
cided on 21st November 1917, from order 
of the Deputy Magistrate, Palamau, D/- 
I6th August 1917. 
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(a) Criminal P. C. (1898), S. 419— Appeal 
-under — Before appeal can be summarily dis- 
missed opportunity must be given to appel- 
lant to be heard — Petition of appeal ad- 
journed — Notice of adjournment must be 
'given to appellant. 

Before an appeal presented under S. 419 can be 
•dismissed summarily, the appellant is entitled to 
a reasonj^ble opportunity for being beard m sup- 
•port of bis petition. Therefore when a petition of 
appeal is adjourned to another date, notice of the 
-adjournment should be given to the appellant. 

LP 56 O 23 

(b) Criminal P. C. (1898), S. 421 (1)— Ap- 
pellate Court must peruse petition of appeal 
and judgment appealed against and then if 
it thinks that there was no ground for inter- 
fering it may dismiss appeal summarily. 

Clause (1), S. 421 requires that the appellate 
Court shall peruse the petition of appeal and the 
judgment appealed against, and then if it coii- 
siders that there is no ground for interfering, it 
may dismiss the appeal summarily. The order 
of the appellate Court should show on the face 
of it that the Court had conformed to the require- 
ments of the section to enable the revisional 
Court to find out whether the appeal was judi- 
cially disposed of. 5® O 13 

(c) Criminal P. C (1898), S.. 423— Duly of 
Court 'to go through record is irrespective 
•of whether appellant appears or ‘does not 
-appear. 

The duty imposed upon an appellate Court by 
S. 423 to go through the record is irrespective of 
-whether the appellant appears or does not appear. 
If the appellant or bis pleader appears, the Court 
is bound to hear him and then dispose of the 
appeal. If the appellant or his pleader does not 
appear, the Court is bound to go through the 
record and the judgment of the lower Court and 
then to decide the appeal on merits. [P 56 0 1] 

G. C. Pal — for Petitioners, 

Judgment. — This is an application 
against an order of the Deputy Magis- 
trate of Palamau, dated 16th August 
1917, summarily rejecting an appeal pre- 
ferred by the petitioners to the Deputy 
Commissioner of Palamau. The petition- 
ers were convicted by a Deputy Magis- 
trate for offences under Ss. 143 and 379, 
I, P. O. An appeal against the convic- 
tion was preferred by the petitioners to 
the Deputy Commissioner. The appeal 
Avas filed on 23rd July 1917. On the peti- 
tion of appeal there is a note at the top 
of it: “ Put up before the Deputy Com- 
missioner. Deputy Magistrate on 23rd 
July 1917.” This note has not been 
signed by any Deputy Magistrate. This 
may perhaps be the reason why the ap- 
peal petition was not put up to the 
Deputy Commissioner until 16th August 
I9l7, almost three weeks after it was 
presented to the Deputy Magistrate. In 
the order sheet the first order in the 


column of date has got the entry 


25-7-1917 

16-8-1917* 


It obviously means that the 


petition was filed on 25thr July and was 
taken up on 16th August 1917. The rea- 
son for the delay .is not at all obvious 
from the record. It is .not known whe- 
ther it was at all notified to the appel- 
lants or their pleader that the petition 
of appeal would be taken up on 16th 
August. The Deputy Commissioner did 
not himself dispose of the appeal; he 
made it over to 3abu Hira Lai Banerji, 
Deputy Magistrate for disposal. This 
order apparently is under S. 407, Cl. (2), 
under which the District Magistrate or 
the Deputy Commissioner, as in this 
case, is authorised to direct that an ap- 
peal preferred under S. 407 (l) may be 
heard by any Magistrate of the first class 
subordinate to him and empowered by 
the Local Government to hear such ap- 
peals. On that very day, namely, 16th 
August when the petition was made over 
to the Deputy Magistrate for disposal, 
the Deputy Magistrate passed the fol- 
lowing order: 

“ Parties not present nor the pleader for the 
appellants whom I sent for. Appeal summarily 
rejected.” 

The order does net show under what 
section of the Criminal Procedure Code 
the appeal was summarily rejected. 
S. 421 is the only section which gives 
power to an appellate Court to sum- 
marily dismiss” an appeal. 

The reason given by the Deputy Ma- 
gistrate for summarily rejecting the ap- 
peal is that the petitioners and their 
pleader did not appear. Cl. 2, S. 421 
provides that no appeal presented under 


S. 419 

” shall be dismissed unless the appellant or his 
pleader has bad a reasonable opportunity of be- 
ing heard in support of the same.”. 


All the High Courts agree that an ap- 
pellant is entitled to a reasonable time, 
after presentation in order to be heard 
in support of his petition. It follows 
therefore that when the petition of ap- 
peal is adjourned to another date, notice 
of it should be given to the appellant. | 
In this case as I have shown above, the 
petition was not considered on the date 
on which it was presented, but it was 
taken up three weeks after and no notice 
appears to have been given to the peti- 
tioners of the date fixed for the hearing. 
The petitioners in their petition filed in 
this Court have denied any knowledge or 
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information of the date on which their 
appeal was rejected by the lower appel- 
late Court. There is nothing to show 
that the petitioners were given a reason- 
able opportunity of being heard in sup- 
port of their appeal. I therefore hold 
that no such opportunity was given at 
all to the petitioners or their pleader. 
Again Cl. (l), S. 421 requires that the 
appellate Court shall pursue the petition 
of appeal and the judgment appealed 
against and then if it considers that there 
is no ground for interfering, it may dis- 
miss the appeal summarily. In my opi- 
nion the order of the lower appellate 
Court should show on the face of it that 
the Court had conformed to the above re- 
quirements of the section to i enable the 
revisional Courts to find out whether the 
appeal was judicially disposed of. The 
(order in question does not pretend to 
have done so. 

If the first order of the Deputy Com- 
missioner be construed or was meant to 
be an order admitting the appeal, the 
second order passed by the Deputy Ma- 
gistrate to whom it was made over for 
disxjosal would be an order under S. 435, 
Criminal P. G. In order to give juris- 
diction to a Magistrate to pass an order 
under S. 423, notice under S. 422 is re- 
quired to be given to the appellant. That 
has not been done in this case. Then on 
the date fixed the Court is to peruse the 
record; and can dismiss the appeal only 
when it considers that there is no ground 
for interference with the judgment of the 
first Court. The duty imposed upon the 
Court to go through the record and to 
satisfy itself is 'irrespective of whether 
the appellant appears or does not appear. 
If the appellant or his pleader appears, 
the Court is bound to hear him and then 
dispose of the appeal. If the appellant 
or his pleader does not appear, the Court 
is bound to go through the record and 
the judgment of the lower Court and 
then to decide the appeal on merits. 
"Whether the order therefore of 16th 
August 19l7 of the Deputy Magistrate is 
on order under S. 421 or S. 423, the 
order is bad and should be set aside. I 
therefore direct that the appeal be re- 
manded to the Deputy Commissioner in 
order to dispose of it according to law 
after giving an opportunity to the ap- 
pellant or his pleader to be heard in sup- 
port of the appeal, 

Y.S./r.K. Appeal remanded. 
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Chamiee, C. J. and Shaepoddin, J. 

Tanha Singh and others — ^Plaintiffs — 
Appellants. 

v. 

Bandhu Singh 9.ndi others — Defendants 
— Hespondents. ^ 

Second Appeal No. 460 of 1916, Deci- 
ded on 26th May 1917, from decision of 
Addl. Dist. Judge, Patna, D/- l6tli 
February 1916. 

Evidence Act (1872), S. 35 — Hissawari pre- 
pared under S. 30, Bengal Land Registration 
Act, is admissible having been made by a 
person by whom it is signed. 

A hissawari prepared in consequence of a de- 
mand made by the Collector of a district under- 
S. 30, Bengal Land Registration Act, is inadmis- 
sible in evidence under S. 36, Evidence Act. It- 
is not a public or other official book, register or 
record, but is merely the record of information: 
supplied by some of the sharers in an lestate and. 
can only be admitted in evidence, if it is proved 
to have been made by the person or persons by 
whom it is signed. LP 57 0 21 

Hassan Imam and Gangadhar Das — 
for Appellants. 

Manuk Gupta and Surendra Mohati. 
Das — for Respondents. 

Chamier, C. J. — {ibth March 1917). 
This appeal arises out of a suit brought 
by the plaintiffs for possession of about 
18 bighas of land. Without going into- 
fractions of a bigha, it may be said that; 
the plaintiffs claim to be entitled to 6- 
bighas on the ground that 36 bighas^ 
more or less belong to one Chulhan Singhs 
a distant relative of his; that Chulhan' 
Singh died and his heirs were the plain- 
tiff Tanha Singh and Lakhan Singh, tho- 
father of the defendants. According to* 
law, Tanha Singh and Lakhan Singh were 
each entitled to half of the property of 
Chulhan, that is to say, to 18 bighas^ 
more or less, but Tanha Singh alleges 
^that he defrayed two-thirds of the cost of 
some litigation which took placje between, 
himself and Lakhan on the one side and 
a lady, who put herself forward as a 
daughter of Chulhan Singh, on the other 
and therefore he became by agreement 
with Lakhan Singh entitled to'two-thirds- 
of Chulhan’s property instead of one-half. 
He has obtained one-half, that is, 18 
bighas, and he claims with his sons to b& 
entitled to 24. On this account therefore- 
they claim 6 bighas. The other 12 bighas 
in suit were admittedly the property of 
one Hanuman Singh on whose death they 
passed into the possession of his widow 
Mt. Degnu Kuer. The plaintiffs’ case is 
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that Mt. Degnu Kuer died in 1310 F., 
and that at that time the plaintiff Tanha 
Singh was solely entitled as rever- 
sionary heir of Hanuman Singh. The 
plaintiffs allege that Lakhan Singh died 
in 1309 F., that is one year before the 
death of Mt. Degnu. The defendants, the 
sons of Lakhan, with reference to the 
claim to the 6 bighas, deny that there 
was any such arrangement as was alleged 
by the plaintiffs. With regard to the 
claim to the 12 bighas they say that their 
father Lakhan Singh was alive when Mt. 
Degnu Kuer died and that the property 
which she had held devolved in equal 
shares upon the plaintiff Tanha Singh and 
Lakhan Singh. The Subordinate Judge de- 
creed the claim in full. The defendants 
appealed. As the District Judge observes 
at the beginning of his judgment, the 
plaintiffs, in order to succeed, have to 
establish two propositions, namely, (l) 
that Lakhan predeceased Mt. Degnu Kuer 
and (2) that the plaintiff Tanha Singh 
obtained two-thirds of Ghulhan’s pro- 
perty against one-third taken by Lakhan 
Singh. With regard to the claim for the 
6 bighas the District Judge describes the 
story told by the plaintiffs as a trumped 
up story and he gives solid reasons for 
arriving at the conclusion that the plain- 
tiffs failed to make out the alleged ar- 
rangement with Lakhan. I can see no 
reason why we should not accept the 
District Judge’s finding upon this part of 
the case. 

The learned Judge, when dealing with 
the plaintiffs’ claim for the 12 bighas, 
relied strongly upon a hissawari said to 
have been filed in the Collectorate in 
1309 F. The Subordinate Judge rejected 
the hissawari. He refused to accept the 
statement of the patwari to the effect 
that it had been signed by all the maliks 
and he seems to have accepted the state- 
ment of the plaintiff Ramdhan Singh that 
he did not sign the hissawari. The Dis- 
trict Judge does not refer to the evidence 
adduced to prove the hissawari, but he 
says that the hissawari is a reliable 
piece of evidence and that it must carry 
great weight as it came into existence 
before the dispute between the parties 
broke out. He refers to the fact that the 
Subordinate Judge had rejected the his- 
sawari because it had not been signed by 
the maliks, and goes on to say that he is 
not concerned with deciding whether the 
hissawari is binding upon the plaintiff or 
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any other persons but what he is con- - 
cerned with is, the existence of a parti- 
cular person in a particular year andtbafi 
this is established by the hissawari. In. 
this Court it is contended that the his- 
sawari was nob admissible in evidence, 
first, because it was not proved and 
secondly, because if not proved, it was- 
not admissible as a public document. Mr, 
Manuk, on behalf of the defendants-res- 
pondents, contended that the documeut 
was admissible under S. 35, Evidence 
Act. It appears to me that we should be 
putting a great strain on that section if we 
were to hold that the hissawari was ad- 
missible under it. It seems to have come 
into existence, in cosequence of a demand 
made by the Collector under S. 30, Land 
Registration Act, 1876. The hissawari 
does not appear to me to be a public or 
other official book, register or record. So 
far as it is admissible or useful in the 
present case, it is merely the record of 
information supplied by some of the 
sharers in an estate on the demand of the 
Collector. I would not admit this docu- 
ment under S. 35. It appears to me that 
it would certainly be admissible if it 
were proved to have been made by the 
person or persons by whom it is said to 
have been signed and I think that, before 
making use of the document, the District 
Judge should have examined the evidence 
to see whether the hissawari was proved. 
Mr. Hasan Imam maintains also that the 
District Judge has overlooked a number 
of receipts which were filed in the case. 
Mr. Manuk, on the other hand, says that 
he relies strongly on the receipts him- 
self. The receipts may not be of much 
value in the case but I think that they 
should have been discussed by the Dis- 
trict Judge. Under the circumstances, I 
am of opinion that we ought not to ac- 
cept the finding of the District Judge on 
the question whether Laklian, the father 
of the defendants, predeceased Mt. Degnu. 
Kuer. X would direct that the record be 
returned to the Ccurt of the District Judge' 
in order that a fresh finding may he re- 
corded by him on the question whether 
Lakhan predeceased Mt. Degnu Kuer. No 
further evidence should be taken. On re- 
turn of the findings ten days will be al- 
lowed for objections. 

Sharfuddin, J. — (l5t/t March 1917). 
— I agree. 

Judgment. — In our order of 15th. 
March last we directed that the record: 
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in fcbis case should be returned to tbe 
Court of the District Judge in order Chat 
a fresh finding might be recorded on the 
question whether Lakhan predeceased 
Mt. Degnu Kuer. The learned District 
Judge, on a consideration of the evidence, 
finds as a fact that Mt. Degnu Kuer pre- 
•deceased Lakhan Singh. The plaintiffs, 
in order to succeed, had to prove that 
Lakhan predeceased Degnu Kuer and that 
the plaintiff Tanha Singh obtained two- 
thirds of Chulhan’s property against one- 
third taken by Lakhan Singh. The 
second question was disposed of by us in 
our previous order and the present find- 
ing of the District Judge is fatal to the 
claim of the plaintiff-appellant. No one 
appears to support the appeal today. 
The appeal is dismissed with costs. 

v.S./r.K. Appeal dismissed* 

^ A. I.R. 1919 Patna 58 

Mullick and Jwala Prasad, JJ. 

Charu Sila Dasi — Petitioner. 

V. 

Haran Chandra Mukherjee and others 
— Opposite Parties. 

Civil Revn. No. 171 of 1918, Decided 
on 18th February 1919, from decision 

of Sub-Jndge, Chota Nagpur. 

(a) Civil P. C (1908), O. 33. Rr. 4, 5, 6 and 
*7 — Court has power to take evidence upon 
.any matter specified in R. 5. 

It is fully competent for a Court to take evi- 
dence under Rr. 6 and 7, O. 33, upon any of tbe 
matters specified in R. 6 of the order and to de- 
cide upon those matters to the best of its ability. 

LP 69 C 11 

5ft (b) Civil P. C. (1908), O. 33. R. l~Bena- 
midar cannot be permitted to sue as pauper. 

' Tbe provisions of O. 33 have been designed in 
3.id of bona fide litigants and must be strictly 
•confined to such litigants. It cannot have been 
the intention of the legislature that a litigant 
fully able to comply with the terms of tbe fiscal 
law should by setting up a pauper as his nominee, 
be entitled to evade the claims of tbe State. The 
•effect of permitting a benamidar to sue as a 
pauper would be to give a person who is not a 
pauper the right to evade tho fiscal law, and to 
infringe the provisions of R. 6 (e), O. 33. 

LP 59 O 2] 

Sailendra Nath Palit — for Petitioner. 

Siva Saran Lai, Atul Krishna Ray, 
Prafulla Chandra Bose and Nava Kumar 
Ohaudhury — for Opposite Parties. ^ 

Mullick, J . — This is an application for 
revision of an order made by the Subor- 
dinate Judge of Chota Nagpur refusing 
leave to the petitioner to sue as a pauper 
xinder O. 33, Civil P. O. The petitioner 
a alleges that she has lent money to the 
d efondants upon a partnership. She sues 


tbe defendants for damages for tbe rescis- 
sion of that contract. The Subordinate 
Judge does not appear to have examined 
the plaintiff under O. 33, B. 4, but ap- 
pears to have straightaway embarked 
upon an inquiry under O. 33, R. 6, not 
only upon the question of pauperism, but 
also upon the points referred to in R. 5. 
As a result of that inquiry after examina- 
tion of witnesses the Subordinate Judge 
came to the conclusion that it was not 
necessary to determine whether or not 
the plaintiff was a pauper. He found 
that the plaintiff was a benamidar for 
her husband who was a clerk in Govern- 
ment service and that therefore the al- 
legations in her plaint showed no cause 
of action. The petitioner now asks us to 
interfere under S. 115, Civil P. O., al- 
leging that the Court has exceeded its 
jurisdiction or exercised its jurisdiction 
in a materially irregular rnanner by going 
into the question whether the petitioner 
was a benamidar. It is contended by 
the learned vakil for the petitioner that 
the Court was only entitled to determine, 
upon a perusal of the plaint and an 
examination, if necessary, of the peti- 
tioner herself, whether or not the dis- 
qualification under 01. (d), R. 5, was 
established, and that the Subordinate 
Judge had no jurisdiction to engage in an 
elaborate inquiry as to the merits of tbe 
plea of benami raised by the defendants. 
Reliance is placed by tho learned vakil 
upon Gopal Chandra Neogy v. Bigoo 
Mistry (l), where their Lordships of the 
Calcutta High Court observed as follows 
with reference to an order made by a 
Court under somewhat similar ciroum- 

“What be does really is that he applies a course 
of inquiry to the matter he had to investigate 
under S. 407 which was not applicable to it, and 
he thereby fails to apply to the matter a course 
of inquiry which was applicable. If he had con- 
fined his inquiry to tho allegations as made in 
the plaint, and if he had said that those allega- 
tions do not show a right to sue, it is extremely 
doubtful whether this Court could interfere with 
his order under S. 622, however wrong that order 
might be. But he does not do so; rather he in- 
troduces considerations which are entirely foreign 
to the inquiry which he was called upon to make, 
and upon tuose considerations he holds that tho 
allegations in the plaint do not show a right to 
sue.” 

The learned vakil next relies upon 
Govindasami Pillai v. M unici pal Coun^ 
oil, Kumbakonam (2). In this case their 

UrLT904l 8 C. W. N. 70^ 

(2) L1918] 41 Mad. 620=46 I. O. 96. 

4 
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Xiordships of the Madras High Court do 
not cite any authority for the proposition 
that O. 33, R. 6, does not contemplate 
that the Court shall go into a question of 
limitation to see if the petitioner has a 
■subsisting cause of action. Indeed their 
Lordships appear to have overlooked a 
•decision of their own Court, Amirtham 
V. Alwar ManikJcam (3), which decides 
the contrary. R. 7, O. 33, clearly enacts 
that the Court shall hear arguments, if 
the parties so desire, on the question 
whether upon the face of the application 
and of the evidence (if any) taken by the 
Court the application is, or is not sub- 
ject to any of the prohibitions specihed 
in R. 5. In other words, it is fully com- 
petent for a Court to take evidence under 
Rr. 6 and 7 upon any of the matters 
specified in R. 5 and to decide upon those 
'matters to the best of its ability. In 
support of what the law so clearly enacts 
the learned vakil for the opposite party 
cites Kamrakh Nath w.SundarNath (4), 
which follows the earlier case of In the 
•matter of Gunga Dass Adhikaree (5X It 
is clear therefore that the contention that 
"the Court had no jurisdiction to investi- 
:gate the question of benami by taking 
•evidence cannot be sustained. 

Then it is urged that even though the 
Court had the power so to do, the Court 
•has not in so many words found that the 
-petitioner was a benamidar for her hus- 
band. Now, it is true that the finding 
is not very happily worded but upon a 
reading of the whole of the judgment of 
the learned Subordinate Judge, I have no 
possible doubt that he has found that the 
petitioner is a benamidar. It is next 
•contended that even if she is a benami- 
dar the decision of the learned Subordi- 
nate Judge that she has no right to sue, 
is wrong in law. It is not necessary for 
our purposes to go into the question 
whether a benamidar is entitled in all 
•oases to sue upon a money debt. It is 
^sulficient to say that the Subordinate 
Judge had jurisdiction todeci le the ques- 
tion and if he has decided it wrongly 
•that is a matter which does not give the 
petitioner a right to come to us under 
S. 115, Civil P. C. The Court had juris- 
diction to decide rightly as well as 
wrongly and if unfortunately he has de- 
‘Cided wrongly, that doe? not in any way 

(S) 27 Mad. 37. 

(4) L189S1 20 All. 299. 

15) L18701 14 W. R. 281. 
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affect his jurisdiction. This was also the 
view taken in Kamrakh Nath's case (4) 
cited above. 

There is finally a further reason why 
the petitioner should not be allowed to 
succeed. If the petitioner is a benami- 
dar the effect of permitting her to sue as 
a pauper will be to give a person, who is 
not a pauper, the right to evade the fiscal 
law. That cannot be the intention of 
the statute. The statute has been de- 
signed in aid of bona fide litigants and 
must be strictly confined to such liti- 
gants. It cannot have been the intention 
of the statute that a litigant, fully able 
to comply with the terms of the fiscal 
law, should by setting up a pauper as his 
nominee, be entitled bo evade the claims 
of the State. Indeed R. 5, O. 33, does 
make a provision for cases of this kind. 
Sub-Cl. (e) of that rule enacts that if the 
petitioner has entered into any agreement 
with reference to the subject-matter of 
the proposed suit under which any other 
person has obtained an interest in that 
subject, then he will not be allowed to 
avail himself of the benedts of the rule. 
Here the petitioner has by implication 
made an agreement with her husband 
with reference to the subject-matter of 
the suit and therefore the principle of 
sub-Cl. (e) must apply. For all these 
reasons the decision of the Subordinate 
Judge seems to be correct and the appli- 
cation must be dismissed with costs, 
hearing fee two gold mohurs. 

Jwala Prasad, J. — I agree. 

v.s./r.K. Application dismissed. 
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Jwala Prasad, J. 

Mohan Sahu and others — Defendants 
— Appellants. 

v. 

Saguni Singh and others — Plaintiffs — 
Respondents. 

Second Appeals Nos. 2326 and 2819 of 
1915 and 279 of 1916, Decided on 28th 
November 1916, from decision of Dist. 
Judge, Gaya. 

(a) Bengal Tenancy Act(1885),S. 70 — Order 

passed under jurisdiction properly vested is 
not ultra vires for small irregularites in pro- 
cedure. 

An order passed under S. 70 under a jurisdic- 
tion properly vested cannot be said to be ultra 
vires for want of proper ndhoronco to the small 
regularities in the procedure prescribed for tiio 
exercise of that jurisdiction. LP Cl C 2] 
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(b) Bengal Tenancy Act (1885), S. 70 — 
Order under S. 70 is final. 

An order passed under S. 70 is final under Cl. 6 
of the section and cannot be questioned in a civil 
Court. [p 61 C 23 

Kuhoant Sahay and JRajendra 'Prasad 
— for Appellants. 

Amir Hossain — for Respondents. 

Judgment. — The appellants in these 
cases are the landlords of a village called 
Suja Karma, Mahal TJnsu, District Gaya. 
The respondents are tenants in the said 
village. The appellants as landlords ap- 
plied to the Subdivisional OfBcer of 
Aurangabad under Ss. 60 and 70, Ben. 
Ten. Act, for the appraisement of the 
crops of the defendants-respondents. The 
Subdivisional Officer of Aurangabad, on 
23rd December 1913, directed one Now- 
ratna Panday, an officer of his Court to 
apprise the crops as prayed for by the 
appellants. He also ordered for a notice 
to issue on the opposite party to 61e ob- 
jections, if any, by 3rd January 1914. 
This notice was served upon the plain- 
tiffs on 24th December 1913. The officer 
deputed appraised the crops on the loca- 
lity on 25th December 1913, and on 3rd 
January 1914, the date fixed in the case, 
filed the appraisement papers with his 
report. On that very day the tenants 
plaintiffs filed their objections to the 
appraisement. The subdivisional officer 
by his order of 3rd January accepted the 
appraisement papers and directed that a 
decree be prepared accordingly. 

The respondents filed the suit before 
the Munsif of Aurangabad on 28th Janu- 
ary 1914. The main contention, among 
others, of the plaintiffs was that the 
order of 3rd January and the decree 
passed on the basis of the said order were 
altogether without jurisdiction. The 
learned Munsif accepted this contention 
of the plaintiffs and held that the pro- 
ceedings adopted by the subdivisional 
officer for appraisement and the decree 
were ultra vires. The District Judge in 
appeal upheld this view of the first Court 
and dismissed the appeal of the present 
appellants. The appellants therefore 
have come to this Court in appeal and 
contend that the order of the learned 
Court below is wrong and that the civil 
Court had no jurisdiction to set aside the 
order of the Collector passed under Ss. 60 
and 70, Ben. Ten. Act. Reliance is 
placed ui)on Cl. 5, S. 70 of the said Act 
which runs as follows : 


“The Collector may, if he thinks fit, refer any 
question in dispute between the parties for the* 
decision of a civil Court, but subject as aforesaid, 
his order shall be final and shall on application- 
to a civil Court by the landlord or the tenant be- 
enforceable as a decree.” 

This clause obviously contemplates the 
finality of all orders passed by the Col- 
lector under S. 70. The reason given by 
the learned Court below for setting aside 
the order and the decree under S. 70* 
made by the subdivisional officer may be 

given in his own words: 

“On the other hand I do not see how the appel- 
lant can contend that the provisions ofS. 70, 
Ben. Ten. Act, were observed. The provision 
that the party shall be heard upon the report 
seems to me to be a condition precedent to a legali 
order passed Under that section. As the learned 
^luDsif has shown, and he is supported by the 
documentary evidence, the plaintiff had no op- 
portunity of being heard upon the report. The 
report was put in Court and at once accepted 
although it was of a nature which required parti- 
cular reasons.” 

The sole ground therefore upon which 
the learned District Judge has held that 
the order of the Collector under S. 70’ 
was without jurisdiction, is that under 
Cl. 4, S. 70, no opportunity was given to 
the plaintiffs of being heard with regard 
to the appriasement made by the amin or 
the officer deputed by the subdivisional 
officer. The documents referred to as- 
supporting the District Judge in his view 
that the plaintiffs were not given an* 
opportunity have not been mentioned by 
the District Judge in his judgment, but- 
from the judgment of the Munsif it ia 
clear that these documents are the order 
of the subdivisional officer dated 3rd 
January 1914 and the notice Ex. E-2 that 
was served upon the piaintiffs-respon- 
dents. The notice was served upon them, 
as already said above, on 24th December 
1913 and it was intimated by that notice 
that 3rd January 1914 was fixed for tho 
hearing of the case and for any objection 
that they might make to the appraisement 
being made. As a matter of fact in ac- 
cordance with the notice the respondents* 
did appear on 3rd January 1914 and did 
file their objections both as to the right 
of the landlord to appraise the crops and 
as to the actual estimate made by the 
officer deputed for the appraisement. 
The first document relied upon by the 
Court below is an order of the subdivi- 
sional officer which it is well to give in 
full here as the contention of the parties 

mainly centres round this order: 

“Date 3rd January 1914. Heard parties fol- 
lowing the decision of settlement authorities. I 
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decide that the lands are held on batal system. 
As however it appears from the amin’s report 
■that the tenants have removed the greater portion 
of the crop and that in the circumstance a divi- 
■sion would be very unfair to the maliks, 1 order 
that the danabandi made by the amin be accep- 
ted. Prepare decree at 5^ paseries kutcha per 
rupee.” 

I cannot for a moment conceive that 
upon this order it is possible at all to 
contend that no opportunity was given 
to the plaintiffs-respondents to be heard 
in this case or to prefer their objections 
with regard to the danabandi made by 
the officer deputed to make it. The 
opening words of the order “Heard par- 
ties*’ are conclusive to show that oppor- 
tunity was given and that they were ac- 
tually hoard. It is contended that they 
were heard only upon the right of the 
landlord to apply for appraisment and 
not as regards the actual appraisement 
made by the officer. We cannot go into 
details of what actually were the sub- 
missions made by the respondents before 
the subdivisional officer, but it is signi- 
ficant that the order approving of the 
appraisement is the order contained in 
one order only of 3rd January and that 
order follows the words “Heard parties.’* 
It is therefore obvious that the parties 
were heard on all the points that they 
wanted to be heard on. At any rate that 
was the date fixed for the danabandi 
papers to be filed and considered by the 
Court, notice whereof was already given 
to the plaintiifs-respondents on 24th* 
December 1913. We have nothing on 
the record or in the documents relied 
upon by the Court below to show that 
they were not heard and that no oppor- 
tunity at all was given. In the face of 
the order referred to above of 3rd Janu- 
ary, it is impossible to say that no op- 
portunity was given to them. I think it 
must be presumed that the subdivisional 
officer did give an opportunity to the res- 
pondents to be heard. A presumption 
should be made of the regularity of the 
proceedings of the subdivisional officer. I 
therefore think that the Court below was 
in error in holding that no opportunity 
was given to the respondents to be heard 
against the appraisement made by the 
officer. 

Bub suppose for the sake of argument 
that no opportunity at all was given it 
would amount to nothing more than ir- 
regularity in the proceedings of the Col- 
lector for the appraisement of the crops. 
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An irregularity of this kind cannot take 
away the jurisdiction vested in him by 
the statute, and I think that it is now 
settled law that an order passed under a 
jurisdiotion properly vested cannot be 
said to be ultra vires for want of properj 
adherence to the small regularities in the 
procedure prescribed for the exercise of 
that jurisdiction. It is needless to cite 
authorities on the point. It is not at all 
disputed by the respondents, and as a 
matter of fact, it has been held by the 
Courts below, that the Subdivisional 
Officer of Aurangabad had jurisdiotion to 
make the order passed by him on 3rd 
January accepting the appraisement made 
by the amin and directing the prepara- 
tion of that decree on the basis thereof. 
The order of 3rd January was therefore 
an order within the powers vested in 
him by S. 70 and is final under Cl, 5 of 
the section and cannot be questioned in 
a civil Court. The District Judge is 
wrong in holding that the order of the 
subdivisional officer under S. 70 was 
without jurisdiction and in decreeing the 
suits of the plaintiffs. I therefore allow 
the appeals with costs. The suits are 
dismissed with costs througliout. 

V.S./r.k. ^^VPcals allowed . 
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MaLLICK AND JWALA PUASAD, JJ. 

Abhey Ham Jha — Petitioner — Appel- 
lant. 

V. 

Kandarp Naraya7i Jha and others — 
Opposite Parties — Respondents. 

Miscellaneous Appeals Nos. 114 and 
287 of 1918, Decided on 26th March 1919, 

from decision of Sub-Judge, Darbhamia’ 
Civil P. C. (1908). O. 9, R. I 3 _(p 0 r 
lick,J ) — R. 13 assumes that defendant was 
party on record against whom valid decree 
was pasted — Minor defendant applying under 
that rule therefore cannot allege that no 
guardian ad litem was appointed for him 

loalci Prasad, J, contra.) 

Per Munich, J.—O. 9. R. i.s, which relates to 
the setting aside of ex parte decrees, assumes that 
there was a party upon the record against whom 
a valid decree has been made and is biudin" It 
is a special provision laying down a summary pro- 
cedure for setting aside decrees which are valid 
but which have been obtained by .some irro^ul iritv 
or suppression in the service of the nocossarv 
summons. ^ 

Where however in a proceeding under O <» 
R. 13, a minor defendant alleges Unit no lo^ii 
guardian was appointed, that is tantamount to\ 
plea that he was not impleaded in tho suit iiul 
that the decree was made against a person who 
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■was not upon the record. Such a plea is there- 
fore not open to an applicant under the rule. 

tP 64 O 1] 

Per Jwala Prasad, J . — A regular suit does not 
lie to set aside a decree ex parte on the 
mere ground of nonservice of summons, but 
where a decree ex parte is alleged to have been 
obtained by a plaintid by fraud, the defendant is 
entitled, besides theremedies provided for in O. 9, 
to institute a regular suit to set aside the decree 
on the ground of fraud. The fact that the defen- 
dant can get bis redress by means of a suit does 
not in itself bar bis availinghimself of the remedy 
provided for in O. 9, R. 13, of the Code, provided 
he satisfies the conditions laid down in the rule. 

LP 65 O 11 

It is too wide a proposition to lay down that 
O. 9, R. 13, implies a valid decree; for a defen- 
dant is always entitled to show that an ex parte 
decree was obtained against him by means of 
surreptitious or fraudulent service of summons 
although it was made to appear to the Court 
under O. 9, R. 6, that the summons was duly 
served. IP 66 C 1] 

Although on the face of a decree it appears that 
it is proper and valid the defendant in applying 
under R. 13, O. 9, to set it aside can show that 
the Court was misled by fraud in passing the 
decree. 

The words “sufficient cause” in O. 9, R. 13, 
would bring a case within the purview of the rule 
if the defendant can show that there was no ap- 
pointment of a guardian or that there was some 
defect in the appointment which prevented him 
as a defendant from appearing in the suit. 

[P 66 C 21 

iS. Sinha, Murari Prasad and Krishna 
Sahay — for Appellant. 

Kulwant Sahai, Rajendra Prasad, 
Siveswar Dayal and Bimla Charan 
Sinha — for Respondents. 

Mullick, J. — These two appeals arise 
out of two decrees obtained by Kandarp 
Narayan Jha against a mortgagor named 
Anrudh Prasad Singh and against three 
second mortgagees -named Nand Lai Jha, 
Mahindra Jha and his nephew Abbey 
Ram Jha. It appears that Kandarp 
Narayan took two mortgages of the pro- 
perties Tauzi No. 10066 and Tauzi 
No. 280 on Vth. June 1897 and 20th 
November 1897 respectively from Anrudh 
Prasad. Thereafter a second mortgage 
in respect of both properties was 
executed by the mortgagor in favour of 
Lakshroidat, the predecessor-in infcereset 
of Nand Lai Jha, Mahendra and Abbey 
Ram who was the son of Narain Prosad’s 
brother Nand Lai. 

The second mortgagees brought their 
suit first, namely, on 24th May 1905 and 
obtained a preliminary decree. Then on 
2Gth December 1903 the first mortgagee 
brought two suits upon their two mort- 
gages impleading Nand Lai, Mahendra 
and Abbey Ram as defendants 7, 8 and 9 


and on 26th January 1906 Nand Lai JhA 
was appointed guardian ad litem of Abbey 
Ram. who was found to be a minor. It 
Is alleged that the servico of the notice* 
necessary for the appointment of a>. 
guardian according to law was made on 
13th December 1905 and that the sum- 
mons in the suit was served upon the- 
minor defendant on 13th January 1906. 
The decree was obtained on 18th April 
1906 and Tauzi No. 10066 was brought 
to sale on 15th June 1910. The sale was 
confirmed on 23rd July 1910, the salo 
certificate was issued on 23rd July 1910^ 
the writ of delivery on 22nd September 
1910 and possession given to the decree- 
holder on 21st October 1910. 

Meanwhile nothing appears to have 
been done upon the decree of the second 
mortgagees till 25th April 1912, when the 
first execution was taken out. For some 
reason which has not been disclosed, that 
execution proved infructuous, and the ap- 
plication was struck off on 28th May of 
the same year. The second execution 
was taken out on 1st April 1915. Tauzi 
No. 10066 was brought to sale on 17th 
January 1916 and the delivery of posses- 
sion was attempted on 12bh January 1917. 
Resistance was offered on behalf of the 
first mortgagee with the result that de- 
livery of possession could not be made. 
Abbey Ram, who had in the meantime 
attained majority in 1908 thereupon 
filed two applications on 6th March 
1917 alleging that the decrees obtained 
by mortgagee 1 upon his two mortgages 
in Suits Nos. 98 and 99 of 1906 had been 
obtained without service of summons 
upon him and that he was therefore en- 
titled under O. 9, R. 13, Civil P. O., to 
have these decrees set aside. He alleged 
that be became aware of the existence 
of these decrees on 15th February 1917 
and that limitation, which is 30 days in 
this case, began to run against him from 
that date. 

The Subordinate Judge took evidence 
and found, firstly, that the petitioner be- 
came awaie of the decrees long before 
the date alleged by him and that the 
applications were barred by limitation. 
Seoondly, he found upon the merits 
that the summonses in the suits were 
regularly and duly served and that the 
petitioner was not entitled to invoke the 
aid of O. 9. Thirdly, he found that the 
necessary notices were duly served and 
that Nand Lal.Jha was a legally appointed 
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guardian. Fourthly, he found that the 
petitioner was joint in property with 
Naud Lai Jha up to 1318 F.S., which 
corresponds to 1911, and that there was 
therefore no reason why the interest of 
Nand Lai Jha at the time of the suits 
should have been adverse to that of the 
petitioner. 

It was contended before the learned 
Subordinate Judge that even if the ap- 
pointment of Nand Lai Jha had been 
made according to law, he was a person 
whose interest it was to collude with the 
plaintiff for the purpose of defrauding the 
petitioner. It was suggested in fact that 
the omission on the part of Nand Lai 
Jha and Mahendra Jha, who were adults 
at the time of the decrees, to make any 
petition for the restoration of the case 
indicates that they were in collusion 
with mortgagee 1 for the purpose of de- 
frauding their minor nephew. Against 
the decision of the learned Subordinate 
Judge dismissing the applications for 
restoration the petitioner Abhey Ram 
prefers the present two appeals, viz., 
Nos, lU and 287 of 1918. Mr. Sinha 
appearing on behalf of the appellant con- 
tends that the learned Subordinate Judge 
has committed an error of fact in finding 
that the date of the petitioner’s know- 
ledge was not 15th February 1917. The 
Subordinate J udge has relied upon the pro- 
ceedings in execution of the two decrees 

gagee 1. He has aho 
relied upon the proceedings in the second 
execution of the appellant’s own decree, 
namely, in the execution case which was 
instituted on Ist April 1915, and from 
these items of evidence he has drawn 

the inference that the fact that the pro- 
perty No. 10066 was sold so far back as 
1910 must have been and was known to 
the petitioner. It is necessary to remem- 
ber in this connexion that the peti- 
tioner attained majority in 1908 and that 
at the time of the suit he was about 16 
It IS difficult to believe that he wos igno- 
rant of the sales and the proclamations re- 
lating thereto and the delivery of posses- 
sion in connexion with the decree ob- 
tained by the first mortgagee. Then there 
18 also an important piece of evidence 
namely, Ex. D. which is an application 
made m the petitioner’s own execution 
asking that in addition to the mortgaged 
properties certain other properties be- 
longing to the judgment-debtors should 
be brought to sale. From this application 


the learned Subordinate Judge has drawn 
the inference that the petitioner, know- 
ing that the mortgaged properties had 
iDeen already sold and would fetch noth- 
ing at the second sale, was anxious to 
bring to sale other properties belonging 
tothejudgraent-debtors. Mr. Sinhaon the 
other hand contends that the petition 
does not necessarily warrant this infer- 
ence and that it is equally possible that 
the applicant for the sake of greater cau- 
tion desired to bring to sale properties 
other than the mortgaged properties. Now 
the inference to be drawn must depend’, 
upon the balance of the evidence in the 
case. In my opinion the learned Sub- 
ordinate Judge was right, in view of the 
other evidence in the case, in coming to 
the conclusion that the second mortgagees - 
would not have asked for the sale of other 
properties if they had not been aware’ 

that the mortgaged properties had already 
been sold. 

In my opinion the balance of evidence - 
is in favour of the inference drawn by 
the learned Subordinate Judge. There- 
fore at the outset it would seem that the 
applications for restoration are barred by 
time. On going next into the merits it 
800ms to me that the opposite party, the 
respondents, have a still stronger case. 
The first question is, whether or not, the 
petitioner can in a proceeding under 
O. 9, R. 13, attack the legality of the ap- 
pointment of Nand Lai Jha, that is to 
say, whether he is at liberty to show 
that Nand Lai .Jha was appointed with- 
out any service of the notices required by 
law. 

It may be conceded that although 
the provisions of O. 32 of the present 
Civil P. O., are more rigorous with regard 

to the service of notice upon the propos- 
ed guardian, the minor and the natural 
guardian, the law as interperted in judi- 
cial decisions was substantially the same 
under the older Code. But it seems to 
me that if the petitioner desires to attack 
the validity of the appointment of Nand 
Lai Jha then he cannot avail himself of 
the provisions of 0.9, because the founda- 
tion of O. 9, is that a valid decree has 
been passed against the defendant. If the 
defendant alleges that there was no legal 
guardian appointed, then that is tanta- 
mount to a plea that he was nob implead- 
ed in the suit, and that the decree was 
made against a person who was not upon 
the record. 
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In that case the decree must be treated 
as a nuillity and the only remedy, if any, 
is a declaration by a regular suit. O. 9, 
which relates to the setting aside of ex 
parte decrees, assumes that there was a 
party upon the record against whom a 
valid decree has been made and is bind- 
ing. 

It is a special provision laying down 
a summary procedure for setting aside 
decrees which are valid but which have 
been obtained by some irregularity or 
suppression in the service of the neces- 
sary summons. In my opinion the con- 
tention of the respondents before us that 
in this proceeding it was not open to the 
petitioner to challenge the legality of the 
appointment of Nand Lai is well founded. 
But assuming that it was open to him to 
raise the question, I agree with the res- 
pondents that the evidence is sufficient 
for the purposeof showing that th^ notice 
upon Nand Lai was duly and properly 
served. On this point the peon, Sheo Nan- 
dan Singh, has been called and deposes 
that he did serve the notice upon Nand 
Lai Jha as the guardian of Abhey Ram 
and upon Abhey Ram himself. It is said 
“that one Darsan Ohaukidar witnessed the 
-service. Darsan has been called by the 
appellant and deposes that he did not 
witness any such service. But on the other 
hand the identifier Prena Dutt deposes in 
favour of the respondents and the learned 
Subordinate Judge, after watching the 
demeanour of Darsan and of the witness 
produced by the respondents, has come 
iio the conclusion that the balance of evi- 
dence is in favour of the respondents, He 
also draws attention to the fact that 
Darsan has not been a chaukidar of the 
village for eight or nine years. In my 
opinion there is no reason why a public 
servant such as the peon should be dis- 
believed unless there is strong and cogent 
xeason for rejecting his evidence. I agree 
that the evidence as to the service of 
notice upon Nand Lai and Abhey Ram in 
connexion with the guardianship matter 
was sufficient. There is also the general 
consideration that there was no reason 
why the first mortgagee should suppress 
the service of the necessary notice, seeing 
that it was eminently to his interest to 
see that all the proceedings in connexion 
with his suit were regular and legal. He 
was concerned to get his money upon his 
mortgage as quickly as possible and to 
give the second mortgagees an opportunity 


to redeem, and he must have known that 
any irregularity in bringing the second 
mortgagees upon the record was bound to 
land him in difficulties and future liti- 
gation. 

Then as regards the service of the sum- 
mons the evidence, in my opinion, is 
equally in favour of the respondents. 
The peon Hekha Rai has been called to 
prove the service in the two cases Nos. 
98 and 99. He is supported by the 
identifier Nil Kantba Jha. In the peoi^’s 
return it is stated that a patwari named 
Raghnbar Lai witnessed the service. 
Raghubar Lai has been called by the 
appellant and denies that he did any such 
thing. The learned Subordinate Judge 
has declined to believe Raghubar Lai and 
has accepted the evidence of the peon and 
the identifier. I am unable, upon the 
evidence which has been read to us and 
which has been very fairly put to us by 
the learned counsel, to say the inference 
drawn by the learned Subordinate Judge 
was wrong and particularly so, as he had 
the opportunity of seeing the witnesses 
himself and watching their demeanour in 
cross-examination. In this connexion 
it may be noticed that one Anant 
Lai has deposed in favour of the ap- 
pellant, similarly denying that there 
was any service of notice in the matter 
of the guardianship. The learned Sub- 
ordinate Judge appears to have discarded 
the evidence of this witness for the same 
reason as that of Raghubar Lai. He 
thinks that these two witnesses, although 
apparently of a respectable class, are per- 
sons on the side of the appellant and 
that their evidence is not worthy of cre- 
dit. It is obvious that in the case of 
processes served very nearly 11 years 
previously, direct evidence must have 
been difficult to obtain and it is fortuuate 
that in this case the records were pre- 
served and that the original notices were 
available to the Court. In my opinion 
the presumption of regularity which at- * 
taches to the proceedings of a public 
officer has not been sufficiently rebutted. 

If therefore the summons was regularly 
served upon the petitioner as represented 
by his guardian Nand Lai Jha, clearly he 
has no case for restoration. 

With regard to the question whether 
or not the nature of Nand Lai Jha’s in- 
terest was adverse to that of the peti- 
tioner, assuming that the matter can be 
adjudicated in the present proceedings, 
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the evidence clearly shows that the Sub- 
ordinate Judge’s finding that Nand Lai 
Mahendra and the petitioner were joint 
in property till 1318 P. S. is correct. 
This is shown by the plaint filed by the 
petitioner and his cosharers in their 
mortgage suit in 1905 as well as by the 
two execution applications and the vaka- 
latnamas filed in connexion therewith as 
also by the petition Ex. “D,” to which 
reference has already been made. In all 
these documents as also in a vakalatnama 
in connexion with a decree absolute filed 
on 11th July 1908, it is clear that the 
petitioner was operating jointly with 
Nand Lai and that his allegation that his 
maternal uncle was his guardian at that 
time cannot be accepted. It is also clear 
from these documents that the story of 
separation in 1312 and subsequent ill- 
feeling has been rightly disbelieved by the 
Subordinate Judge. The petitioners case 
was that in 1905, which corresponds to 
1312 F. S., his mother was his guardian 
and that Nand Lai Jba was not joint with 
him and that he had no right to represent 
him in the suit. The plaint of 1905 
shows that his mother was not in fact 
his guardian at that time. It follows 
also that in 1905 if Nand Lai was joint in 
food and property with the petitioner 
and was the head of the family, then any 
decree obtained against Nand Lai would 
bind the petitioner and that the question 
of irregularity in service would nob arise. 
It also follows that if Nand Lai Jha 
was the karta, and if as is the petitioner's 
ease, service was properly made upon 
Nand Lai, then there would be no object 
on the part of the plaintiff in the suit to 
suppress service upon the petititioner. 
For all reasons therefors I agree with 
the learned Subordinate Judge that the 
summons in the suit was duly and pro- 
perly served. The applications were 
therefore rightly rejected and the ap- 
peals before us must fail, and are dis- 
missed with costs. 

Jwala Prasad, J. — The petitioner 
Abbey Ram Jha made an application on 
Gbh March 1917, under O. 9. R. 13, to 
set aside two ex parte decrees passed on 
18th April 1906 against him and his two 
uncles and others, alleging that he came 
to know of the said decrees on 15th Fe- 
bruary 1917. The grounds for this appli- 
cation were that (l) the ex parte decrees 
were passed without notice and know, 
lodge of the petitioner in concert with 
1919 r/9 & 10 
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the other defendants to the suit, and (2) 
he was a minor at the time and no guar- 
dian was appointed for him and no notice 
was served upon any guardian of the 
petitioner and no step was taken by 
him or his guardian in that suit and 
hence the decree was absolutely illegal 
and ineffective and liable to be set aside. 
On behalf of the opposite party a preli- 
minary objection is taken that the second 
ground could not be entertained under 
O. 9, R. 13, The contention is that if no 
guardian ad litem was appointed on be- 
half of the petitioner under O. 32, or 
there was any fraud in the appointment 
of guardian, there was no valid decree 
against him, whereas O. 9, R. 13, pre- 
supposes a valid decree. The second con- 
tention is that the remedy of the peti- 
tioner was only by means of a suit and 
not by an application under 9, R. 13. I 
do not think there is any substance in 
these contentions. No doubt a reguler 
suit does not lie to set aside a decree ex 
parte on the mere ground of non-service 
of summons, but where a decree ex parte 
is alleged bo have been obtained by a 
plaintiff by fraud the defendant is en- 
titled, besides the remedies provided for 
in O. 9, to institute a regular suit to set 
aside the decree on the ground of fraud. 
The fact that the defendant could get 
his redress by means of a suit does not 
in itself bar his availing himself of the 
remedy provided for in O. 9, R. 13, pro- 
vided he satisfies the condition laid down 
in O. 9, R. 13. The petitioner was a 
minor defendant in the original suits. 
Under O. 32 of the Code, the Court was 
required to appoint his guardian for the 
suit. This appointment is to be made 
either on application in tlie name and on 
behalf of the minor or by the plaintiff 
under O. 32, R. 3. Under R. 4 the order 
can be made only upon notice to the 
minor and to any guardian of the minor 
appointed or declared by a competent 
authority or when there is no such guar- 
dian, upon notice to the father or other 
natural guardian of the minor. 

The object of this rule is that the minor 
and his guardian speciBed in the said rule 
should have notice of the proceedings 
instituted under R. 3 for the appointment 
of his guardian. Non-service of notice 
upon the minor or his guardian specified 
in the said rule would prevent the minor 
from appearing in the suit and getting 
a proper guardian appointed. The ap” 
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poinfcmenfe of a guardian of a minor is 
after the institution of the suit. The 
plaintiff had joined the petitioner as a 
defendant under O. 1, E. 3, and had des- 
cribed him as a minor under O. 6, E. 3, 
read with the form prescribed in Appx. A, 
Civil P- C. A plaintiff, if a minor, has 
to file his suit describing himself as such 
through a next friend who must be named 
in the plaint; but a suit against a minor 
need only describe him to be a minor and 
need not name the guardian ad litem, 
for the appointment of the guardian ad 
litem rests with the Court. Thus the 
plaint is validly instituted by presenting 
the plaint in Court against the minor, 
whether the guardian of the minor was 
subsequently appointed or not.^ The 
minor was therefore a defendant in the 
suit and was a party to it. The summons 
in the suit is to be served upon the minor 
and not upon the guardian who under the 
law is not a party to the suit, and if the 
summons is served upon a guardian not 
properly J^^pointed, the minor can very 
well say that the summons was not duly 
served and that he was prevented from ap- 
pearing in the suit through his proper 
Guardian and that there was sufficient 
cause within he meaning of E. 13 for his 

non-appearance. 

Order 9, E. 13, requires the follow, 
inc conditions; (l) that the applicant 
must he'a defendant in the suit, and \2‘) 
that the summons was not duly served 
or that he was prevented by any sufficient 
cause from appearing. There is no doubt 
that the petitioner was a minor and if he 
can show that the summons was not duly 
served upon him through a proper guar- 
who^e appointment takes place after 
t"e ;;Ud institution of the suit, or that 
I n was prevented by any sumciont cause 
appearing, he would be ‘o 

come under the rule. I think that it 
would he too wide a proposition to lay 
Town thatE. 13 implies a valid decree. 

for a defendant is always entitled to show 

that an ex parte decree was obtained 
him by means ot surreptitious or 

filuduleut service of summons, although 
it was made to appear to theCourt under 
0 9 E. 6 , that the summons was duly 
_vved Although on the face of the 
rlPcree it appears that the decree was 
proper and valid, the defendant m 
.Tinlvina under B. 13 to set aside can 
show that the Court was misled by fraud 
in passing the decree. Besides, the 




words 'sufficient cause’ in the rule would 
well bring the present case within the 
purview of ihat rule, if the defendant 
could show that there was no appoint- 
ment of the guardian or there was defect 
in the appointment of the guardian which 
prevented him as a defendant to appear 
in the suit. I therefore disagree with 
the view of my learned brother on this- 
point. 

Now as to the first contention of the 
petitioner: On merits of the case I agree 
with my learned brother that the applica- 
tion must be dismissed. Thedecrees were 
obtained upon plaints in which the peti- 
tioner was described as a minor under 
the guardianship of bis uncle Nand Lai 
Jha. On 16th December 1906 the plaints- 
were admitted and an order was passed 
to issue notice to the minor defendants 
and their guardian fixing 16th January 
1906. On 16th January the order was 
that notice was served, that no objection 
was made and that the proposed guardian 
Nand Lai - Jha be appointed guardian ad. 
litem of the minor petitioner. There- 
after the case proceeded in the ordinary 
way, summonses were issued upon the 
defendants and ultimately on 18th Decem- 
ber 1906 the ex parte decrees in question 
were passed. The petitioner and his 
uncles were impleaded as defendants on 
account of their being subsequent mort- 
gagees in respect of the properties which 
were covered by the decrees sought to be 
set aside. To enforce their subsequent 
mortgage a suit was brought on behalf of 
the petitioner and his two uncles on 24th 
May 1905, and a decree was passed bn 
2eth July 1905. In that suit the uncle 
of the petitioner, Nand Dal Jha, was 
described as his next friend. The decrees 
which are thesubjecb matter of the present 
application were executed and the mort- 
gaged properties were sold in 1910. Pos- 
session was delivered in the same year. 

In the year 1908 the petitioner attained 
majority and on 11th July 1908 there ap- 
pears to have been filed a joint petition 
on his behalf as well as on behalf of his 
uncles, praying for their own mortgage 
decree being made absolute. The execu- 
tion of that decree was taken once in 1912 
and subsequently in 1915, and ultimately 
on 17th Junuary 1916 the mortgaged 
property was sold. Thus from 1908 when 
the petitioner attained majority uptn 
1916, his own mortgage decree was under 
execution. In order to sell the property 
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in execution of that decree ifc was incum- 
bent upon the petitioner to ascertain the 
prior encumbrances upon the property, 
the nature of the property and various 
other matters connected with the pro- 
perty. The valuation of the property 
sought to be sold in execution of a decree 
is always fixed in consideration of the 
prior encumbrances and mortgages upon 
that property and as a matter of fact the 
valuation given by the petitioner in his 
own execution shows that the prior 
encumbrances were taken into account 
as he fixed a very low value of the pro- 
perty. The petitioner therefore must 
have come to know of the existence of 
the decrees on the prior mortgages in 
question and the sale of the property in 
execution of those decrees. It is impos- 
sible to conceive that the petitioner was 
all along ignorant of the ex parte decrees 
in question. From this j^oint of view, 
the applications to set aside the ex parte 
decrees are barred by time. Apart from 
this there is evidence affordel by the 
depositions of the Court peons that the 
summonses in the original suits were 
served according to law. There is no 
reason to discard that evidence; nor 
has any motive been shown in this case 
which would impel the prior mortgagee 
to get the summonses served surrepti- 
tiously and collusively. Obviously it 
was not to his benefit, for it would frust- 
rate the very object of making the sub- 
sequent mortgagees parties to the suit, 
namely, to give them a chance to redeem 
the mortgage. 

Upon all those grounds I agree that 
the petitioner had knowledge of the de- 
crees against him long before the time 
for filing the application under O. 9, K 13, 
had exj>ired. I also hold that the sum- 
monses were properly served. The ap- 
plication must therefore bo dismissed. 

v.s./u.K. Application dismissed. 
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Jwala Prasad, J. 

Mt. Dkondhia and another — Plaintiffs 
— Appellants. 

V. 

Ilekai/at Pandey and others — Defen- 
dants — lies pon dents. 

Second Ar'poal No. 687 of 1917, Deci- 
d'd on 5bli June 1918, from decision of 

Chapra. 

Law— Alienation— Widow — Part 
of consideratio.^ not for legal necessity^ 


Entire sale is liable to be set aside — Pur- 
chasers are liable to account for mesne profits. 

If a sale by a Hindu widow of her husband’s 
property is partially invalid owing to want of 
legal necessity, the whole sale must be set aside 
and the purchasers are liable to account for 
mense profits for tho period that they have been 
in possession. [p 68 O 1, 2] 

Harnarain Prasad — for Appellants. 

Lahshmi Narain Sinha — for Pespon- 
dents. 

Judgment. The finding now remit- 
ted on second remand is that the auction 
sale in execution of the decree for arrears 
of rent which accrued after the death of 
Bishun was not for legal necessity. The 
reason given by the learned Judge for 
the above finding is that the Mussamat had 
executed a zarpeshgi deed in favour of 
defendants 1 to 4 for the purpose of pay. 
ing up the amount of the decree in exe- 
cution of which the property was sold; 
that the- decretal amount should have 
been paid out of the zarpeshgi money, 
and that if these zarpeshgidars and the 
widow as between themselves failed to 
do so and allowed the property to be 
sold, it is obviously unjust that the re- 
versioners should suffer thereby. The 
learned Judge also finds that the sale for 
the urrears of rent which accrued during 
the time of the lady was not legal neces- 
sity. In order to appreciate this it is 
necessary to mention that the zarpesligi 
bond was executed on 9th July 1905, 
by the Mussamat, for the following'^pur’ 
poses: (1) to pay up a prior debt of her 
husband’s time Rs. 165; (2) to pav up the 
rent decree in ciuestion Rs. 55; and (3) to 
satisfy certain other sums due to the 
zarpeshgidars themselves. 

Both the Courts below concurrently 
found that it was not proved that the zar- 
peshgidars paid Rs. 55 to the Mussamat 
for the purpose of satisfying the decree 
an<l that it wasalsonot shown that there 
was any other debt of Rs. 80 duo to them 
as mentioned in the zarpeshgi bond, 
tiidor the terms of tho bond, which has 
been read to me, defendants 1 to 4 were 
to remain in possession of the properties 
in lieu of Rs. 300 wiiich was advanced 
by 'them and they were to pay rent of 

jr® io landlord, namely, Rupees 

lu-l.i-O. The rent- decree whicli was ob- 
tained prior to the execution of the 
moitgage bonnd was the first cliargo on 
toe property and the sale of the holding 
in execution of that decree was likely 
to prejudice the interest of the mort- 
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gagees themselves. It was therefore natu- 
ral as the learned Judge has remarked 
that the zarpeshgidars would keep the 
money in their own hands in order to pay 
up therent decree and thus to prevent*any 
possible danger to their own mortgage 
interest. It was held, as already ob- 
served, that the money was not paid to 
the Mussamat. The auction-sale in exe- 
cution of the decree therefore took place 
on account of the nonpayment of the 
money by the zarpeshgidars.either to the 
Mussamat, or to the decree-holders land- 
lords. It happens in the present case that 
the zarpeshgidars have purchased the pro- 
perty from the auction- purchaser Ganga 
Thakur, defendant 5. They therefore 
occupy the combined position of auction 
purchasers and zarpeshgidars. The rent 
decree, as mentioned in the body thereof 
was in respect of the years 1309 to 1312 
and the amount of the arrears as set out 
in the decree was Rs. 31-11-6. The 

annual rent due to the decree-holders 
was at the rate of Rs. 10-9-2. This 
means that the rent decree was in respect 
of rent for three years, namely, 1310 to 
1312. There might be some money for 
1309 also. Bishun, the husband of the 
lady, is said to have died in 1310 or 1311 
so that the major portion, if not the entire, 
of the decree was due at the time of the 
Mussamat. Theonusof proving legalpeces- 
sity was upon the defendants. Nothing 
has been brought to my notice in the 
course of the argument on behalf of the 
respondents to show that the debt was 
for legal necessity, and I agree with 
what the learned Sessions Judge at the 

outset of his judgment says : 

“In the present case no such other grounds 

have been made out." 

The learned Judge therefore is right 
in holding that the sale of the property 
so far as the arrears that accrued during 
the time of the Mussamat are concerned 
was not for legal necessity and that noth- 
ing passed to the auction- purchaser except 
/the right, title and interest of the Mus- 
Isaraat which, onaccount of her death, have 
[ceased to exist. As shown above, the major 
'part of the decree in execution of which 
the sale took place was of the time of 
the Mussamat and the principle laid 
down in the case of Hari Kisson Bhagat 
V. Bajrang Sahai Singh (l) applies. In 
the terms of that authority the sale 
being partially invalid owing to want of 
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legal necessity, the whole sale must be 
set aside and the purchasers are liable 
to account for mesne profits for the period 
that they were in possession. Defendants 
1 to 4 are however in possession of the 
property by virtue of the zarpeshgi deed 
and so no question of mesne profits arises 
in the case, so long as Bs. 165, the 
amount of debt of the time of the Mus- 
samat, husband, is not paid by the plain- 
tiffs. The auotion'sale is not binding upon 
the plaintiffs as reversioners and the de- 
fendants have no right, title or interest in 
their favour by virtue of their auction 
purchase and the plaintiffs are entitled 
to possession on payment of Rs. 165. 
The result is that the appeal is decreed. 
The judgment and decree of the learned 
District Judge are set aside and those of 
the Munsif are restored. There will be no 
order as to costs in the circumstances of 
the case. 

v.S./r.k. Appeal allowed. 
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Das, J. 

Kali Sahu — Defendant — Appellant. 

V. 

Oirdhari Mistri and others — Plaintiffs 
— Respondents. 

Second Appeal No. 1319 of 1917, De- 
cided on 3rd April 1919, from decision of 

Sub-Judge, Saran (Chapra). 

(a) Transfer of Property Act (1882), S. 43 
—Transferor naust convey to purchaser sub- 
sequently acquired title. 

The general principle underlying's. 43 is that 
if a person sells an estate to which he has no title 
and after the conveyance acquires a title he will 
in equity be compelled to convey it to the pur- 
chaser because as between the transferor and the 
transferee the transferor cannot plead a subse- 
quent title acquired by purchase. LP 69 C 2] 

(b) Bengal Tenancy Act (1885), S. 3 — 
Lands situated within Municipality are with- 
in scope of Bengal Tenancy Act unless ex- 
cluded by Government Notification. 

Lauds situated within a Municipality are with- 
in the scope of the Bengal Tenancy Act unless 
they are gazetted out of its operation by a noti- 
fication duly published by the Local Govern- 
ment. [P 70 0 1] 

^c) Bengal Tenancy Act (1885), S. 103-— 
Certificate by Revenue Officer as to publi- 
cation of Record of Rights is conclusive as to 
publication duly made. 

Under S. 103, the certificate made by the Re- 
venue Officer as to the publication of the Record 
of Rights is conclusive evidence as to the publi- 
cation of the record and as to its having been 
duly made under Ch. 10 of the Act. [P 70 C 2j 

Burnendu Narain Sinha — for Appel- 
lant. 

B. N. Milter — for Respondents. 


\ 


(1) U209] 1 I. 0. 434, 
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Judgment. — On 16fch September 1893 
the appellant sold a plot of land measur- 
ing 7 cottas to the plaintiffs and to two 
other persons who amicably divided the 
plot amongst themselves, the plaintiffs 
getting the western portion of the land. 
The deed of sale executed by the appel- 
lant describes the land as bounded on the 
west by the khet of Dhannu Singh. The 
appellant alleges that this description is 
wrong and that between the western 
boundary of the land sold and the khet 
of Dhanu Singh there is a narrow strip of 
land measuring 2 cottas 19 dhurs which 
belonged to one Jawahir Singh and which 
Jawahir Singh sold to the appellant on 
4th September 1904. His case is that 
these two cottas 19 dhurs of land did not 
belong to him on 16th September 1893 
and that he did not purport to sell it to 
the plaintiffs and their co-vendees on 
16th September 1893. The rival view 
pub forward on behalf of the plaintiffs- 
respondents is that the appellant is con- 
clusively bound by the recital in his own 
conveyance and that the disputed land in 
fact belonged to the appellant and was by 
him conveyed to the plaintiffs and their 
CO- vendees, on 16bh September 1893. 

On 12th January 1901 the Record of 
Rights dealing with this locality was 
finally published and promulgated. The 
land admittedly sold by the appellant on 
16th September 1893 is shown as plots 
Nos. 1307, 1308 and 1309 and in the pos- 
session of the plaintiffs and their co- 
vendees. The plot which is now in dis- 
pute is shown as plot No. 1306 and as 
belonging to Jawahir Singh. There can 
be no doubt whatever that the Record of 
Rights is completely in favour of the ap- 
pellant. Subsequently there were pro- 
ceedings under S. 144, Criminal P. C., 
between the parties which ended in 
favour of the appellant on 1st March 
1914. On 23rd November 1915 the res- 
pondents commenced this action for ad- 
judication of their title with respect to 
the aforesaid strip of land measuring 
2 cottas 19 dhurs and for recovery of 
possession thereof. The learned Munsif 
who heard the case decided in favour of 
the appellant. His conclusions are to bo 
found in the very able judgment which 
he has written. The respondents ap- 
pealed and the learned Subordinate Judge 
who heard the appeal was of opinion that 
the learned Munsif had missed the real 
points in controversy between the par- 


ties. He thought that the Munsif should 
have laid down two important issues 
which, in his opinion, arose in the case, 
namely, (l) whether the land lies within 
the Municipality. If so, whether the 
Settlement Khatian is operative; and (2) 
whether defendant 1 is estopped from 
setting up a right to the disputed land 
adversely to that of the plaintiffs. Hav- 
ing himself laid down these two impor- 
tant issues, the learned Subordinate Judge 
proceeded to discuss them and in the 
result he came to a conclusion adversely 
to defendant 1. 

I will first of all deal with the ques- 
tion of estoppel. The learned Subordi- 
nate Judge is of opinion that S. 43, T. P. 
Act, coupled with a decision of the 
Calcutta High Court reported as Krishna 
Chandra Ghose v. Rasik Lai Khan (l), 
completely estops defendant 1 from put- 
ting forward his title to the land in dis. 
pute. The general principle underlying 
S. 43 is that if a person sells an estate to 
which he has no title and after the con- 
veyance acquires the title he will in 
equity be compelled to convey it to the 
purchaser, because as between the trans- 
feror and the transferee the transferor 
cannot plead a subsequent title acquired 
by purchase- That is a very well-known 
principle of equity and is too well estab- 
lished to need any discussion. The case 
of Krishna Chandra Ghose v. Rasik Lai 
Khan (1) is founded on this principle. 
But what is the plaintiffs’ case? It is 
not their case that although this narrow 
strip of land did not originally belong to 
defendant 1, still he is estopped from 
putting forward his subsequent title 
acquired since the transfer in their favour, 
on the ground that be in fact transferred 
it by his conveyance. Their case on the 
other hand is that this strip of land did 
belong to defendant 1 and that defen- 
dant 1 did convey it to them. That may 
be true. If true, they will be entitled to 
succeed not on the ground of estoppel, 
but on the ground that they have validly 
acquired a title to the disputed land by 
conveyance from one who had title to it. 
That is not estoppel, and I hold that 
there is no question of estoppel in this 
case at all. 

I now pass to the first point, namely, 
whether the land lies within the !Munici- 
pality, if so, whether the Settlement 
Khatian is operative. The point does not 

(1) 11916] 33"l, C. 5G8. " 
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seem to have been discussed before the 
learned Munsif, but the learned Subordi- 
nate Judge thought that the point was of 
importance and proceeded to deal with 
it. At the outset he was faced with the 
■difficulty that there was no evidence 
-before him which enabled him to come 
to the conclusion that the land in dispute 
did lie within the Municipality. The 
proper course for him in those circum- 
stances would have been to remand the 
case to the Court of first instance to take 
further evidence if necessary and to oorae 
to a conclusion on that issue; but he took 
the extraordinary course of writing a 
letter to the Vice-Chairman of the Muni- 
cipality and acting upon the reply of the 
.Vice-Chairman to his letter. In my 
opinion the procedure adopted by the 
learned Subordinate Judge was highly 
irregular and led to a failure of justice. 
But is the Subordinate Judge right in 
the conclusion at which he did arrive, 
namely, that the revenue authorities had 
. no jurisdiction whatever to frame and 
finally publish a Kecord of Rights in an 
area within a Municipality? I will 

assume that this area is within the Muni- 
• 

cipility. Now the solution of this ques- 
tion deiDends upon S. 1, Cl. (3), Ben. 
Ten. Act. 

This clause provides that the Bengal 
Tenancy Act extends by its own opera- 
tion to all the territories for the time 
being under the administration of the 
Lieui^enant Governor of Bengal, except 
the town of Calcutta, the Division of 
Orissa, and the Scheduled Districts speci- 
fied in the third part of the first schedule 
of the Scheduled Districts Act, 1874. It 
is true that by Act 1, Bengal Council of 
1907, this clause w'as amended and the 
amending Act provided that any area 
situated within a Municipality under the 
provisions of the Bengal Municipality 
Act, 1884, or part thereof, and specified 
in a notification in this behalf by the 
Local Government, should also be outside 
the operation of the Bengal Tenancy Act. 
But in 1901, when the Record of Rights 
in this case was published, the Municipal 
are-iB were undoubtedly within the oper- 
ation of the Bengal Tenancy Act and it 
may be noted that they are even now by 
the operation of the Act itself within 
the scope of the Act, unless they are 
gazetted out of the operation of the Act 
by a notification duly published by the 
Local Government. It seems to me, 


therefore that there can be no questio 
that the revenue officers had jurisdiction 
to frame and publish a Record of Rights 
with reference to this area. In my 
opinion the learned Subordinate Judge 
erred in law in excluding from his con- 
sideration the efiect of the entry in the 
Record of Rights. It has been urged 
however before me that there has in' fact 
been no Record of Rights prepared with 
respect to this area. The Record of 
Rights is in evidence in this case and is 
Ex. 6. It bears the certificate of the 
revenue officer, which under the provi- 
sions of S. 103 (b), Ben. Ten. Act, is con- 
clusive evidence of the publication of the 
Record of Bights, and under S. 103 (a), 
Cl. (2), the publication of the Record of 
Rights is conclusive evidence that the re- 
cord has been duly made under Ch. 10. 
I do not think therefore that it is open 
to the respondents to argue that the 
Record of Eights was not prepared under 
Ch. 10, or that the due formalities were 
nob complied with. 

The case must therefore go back to 
the Court below. It must take into con- 
sideration the entry in the finally pub- 
lished Record of Rights, and come to a 
conclusion on all the evidence in the case 
including the entry in the Record of 
Rights. The appellant is entitled to the 
costs of this appeal. The costs of the 
Courts below will abide the result, and 
will be dealt with by the lower appel- 
late Court. 

v.s./r.k. Case remanded . 
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Das, J. 

JMahomed Saleh — Accused Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 151 of 1919, Deci- 
ded on 29th May 1919, against order of 
Sess. Judge, Mooghyr, D/- 30bh April 
1919. 

Criminal P. C. (1898), S. 403— Trial and 
acquittal on charge of kidnapping under 
S. 363, I. P. C. — Subsequent trial for offences 
under Ss. 366 and 368 is illegal. 

Accused was tried under S. 363, I. P. 0., and 
was acquitted. Upon an application by the com- 
plainant, the Sessions Judge directed fresh in- 
quiry to be made to ascertain whether offences 
under S. 366 or 369 or anj' other section of the 
Penal Code had been committed by the accused: 

Held: that the order directing further inquiry 
should not have been made, inasmuch as kidnap- 
ping is an essential element in offences under 
Ss. 365, 368, and the accused having already been 
acquitted of that offence, ho could not be put on 
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trial twice for the same offence, nor could lie be 
convicted under Ss* SC5 or 36G or 868, unless aud 
until the prosecution established that he 
committed the offence of kidnapping. tP 71 C 2J 

P. C. Manuk and Mahomed Hasan Jan 
— for Petitioner. 

Govt. Pleader — for the Crown. 

Judgment. — I have no doubt what- 
ever that the order of the learned Ses- 
sions Judge of Monghyr, directing fresh 
inquiry with a view to ascertain if 
offences under Ss. 366 and 36S or any 
other section have been committed by the 
petitioner before me, ought not to be 
allowed to stand. It appears that the 
■petitioner was charged under S. 363, 
I. P. G. The charge was framed against 
him on 16bh November 1918. On 4th 
December 1918 an application was filed 
before the Magistrate asking him to 
frame chargesagaiust the petitioner under 

Ss. 365, 366 or 363. The learned Magis- 
trate, being of opinion that on the evi- 
dence and in the circumstances of the 
case charges under those sections should 
nob be framed, refused to pass an order in 
favour of the complainant. There can be 
no doubt that the learned Magistrate, 
who was in possession of all the facts, 
hal absolute power to reject the petition 
filed before him on 4bh December 1918. 
This order by the learned subdivisional 
officer was passed on 7th January 1910. 
On 15bh January the complainant moved 
the District Magistrate of Monghyr ask- 
ing him to call for the record and to 
oomraib the accused to the Court of 
Session. This application was admit- 
tedly made under S. 435, Criminal P. 0. 
This application was refused by the Dis- 
trict T^tagistrate. The petitioner was 
tried under S. 363 and was acquitted by 
the Subdivisional Magistrate. Thereupon 
the opposite party made an application 
for frosli inquiry .before the learned Ses- 
sions Judge of Monghyr and the learned 
Sessions Judge of Mongliyr has directed 
that a fresh enquiry be made with a view 
to ascertain if the offences under S. 366 
or S. 368 or under any other section have 
been committed by the petitioner. Tliis 
application is directed against this order 
of the learned Sessions Judge. 

The first point that has been ai'guod 
before mo is that the learned Sessions 
Judge was incompetent to deal with this 
matter, the same having been dealt with 
by the District Magistrate on 15th 
January. It is, in my opinion, unneces- 


sary to deal with this ^ 

have no doubt whatever that tne learned 
Sessions Judge should not have 
the fresh inquiry in the circumstances of 
this case. Now it is admitted that kid- 
napping is an essential element in 
offencesunder S.365,S. 366 or S. 368. He 
has already been acquitted of an offence 
of having kidnapped Mt. Bambabia. It 
is a well recognized principle that a 
person should not be put ou trial twice 
for having committed the same offence. 
It seems to me that he cannot be con- 
victed under S. 365, S. 366 or S. 368 unless 
aud until the proscution establishes that 
he did kidnap Mt. Rambatia. He has 
already been tried for that offence and 
has been acquitted, and in my opinion be 
should not be tried again for any otferice 
of which kidnapping is an essential ele- 
ment. I svould therefore set aside the 
oi’der passed by the learned bessions 
Judge of Monghyr directing fresh enquiry 
into this matter. No further proceed- 
ings will be taken against either of the 

accused. ^ ^ . 

V OvdcY set (isidc. 
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Atkinson and Das, JJ. 

Shaiba Prasad Uanjhi and others 
Plaintiffs — Appellants. 

V. 

Golam Manjhi and oi/iers — Defendants 
— Respondents. 

Appeal No. 999 of 19 17 . Decided on 27bh 
February 1919, from appellate decree of 
Dist. Judge, Manbhum, D/- 28bli July 

10 17 

(al Chota Nagpur Tenancy Act (1908), 
Ss. 80.84, 127 and 132 — Notification for 
preparation of Record of Rights made under 
S. 80 — Entries are merely presumed lo be 
correct — But when made under b. 12/ en- 
tries are conclusive evidence. 

If a notific.ation for the incparatioii of a Kc- 
cord of Rights i^ made uiulor S.fiO, Chota Nagl-’U 
Tenancy Act, the entries in the Record of Kii^hts 
so prepared are under S. 8A of the -Vet morcly 

presumed to be correct until they are proved by 
0 video CO to be iucorfoct; but if tlie uolmcatioa 
is made under S. 1‘27 of the Act, the entries ui 
the Record of Rights arc by virtue of b. 1-32 con- 
clusive evinonce of the rights and obligation^ as 
between the tenants and tlieir landlords to winch 
the entries relate aud of all the particulai-^ 

recorded in such entries. LI^ ^ ‘-y 

(b) Chota Nagpur Tenancy Act (1908), b. 
132— Rights and obligations of tenants, 
mean rights and obligations with reference 
to landlords only. 

The expression “rights and obligation.' of ten- 
ants” in S. 13“2 moan rights aud obligalion.s oi 
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tenants with lefeience to landlords only, so that 
once those rights and obligations are ascertained, 
they become final and are not liable to be called 
in question in any civil Court. Ch. 15 of the 
Act gives no power to the Revenue Officer to 
deal with questions of title between tenants 
claiming hostilely to each other. LP 73 C ll 

(c) Chota Nagpur Tenancy Act (1908), 
S. 132 — Words “ of all the particulars re- 
corded in such entries” mean particulars of 
rights and obligations of tenants as against 
and to landlords. 

Section 132 must be read consistently with the 
whole of Ch. 15 and with the general policy of 
the legislature provided therein to protect the 
tenants against the landlords and when so read, 
the words “of all the particulars recorded in such 
entries” must mean the particulars of the rights 
and obligations of the tenants as against and 
to the landlords. LP 73 C 1, 2l 

(d) Chota Nagpur Tenancy Act (1908), 
S. 258 — S. 258 is no bar to suit by one set of 
tenants to recover joint possession of land 
in disputes from another set of tenants. 

The only suit or proceeding contemplated in 
Ch. 15 is a suit or proceeding between tenant and 
landlord under S. 130 of tho Act, and therefore 
S. 268 of the Act is no bar to a suit by one set 
of tenants to recover joint possession of the land 
in dispute from another set of tenants. 

Where there has been an ouster of a joint 
tenant, the party out of possession is competent 
to maintain a suit for joint possession. 

LP 73 C 21 

(e) Interpretation of Statutes — Jurisdic- 
tion — Statute which purports to oust civil 
Court's jurisdiction must be strictly con- 
strued. 

A Statute which purports to oust tho jurisdic- 
tion of civil Courts must be very .strictly con- 
strued and tho Courts must be specially ou their 
guard not to allow the civil Court’s jurisdiction 
over matters not expressly or by necessary im- 
plication taken away to be lightly interfered 
with. LP73C1] 

Aiul Krishna Ray — for Appellants. 

Abani Bhusan Mukherji — for Respon- 

^ 1 • u i.u- 

Das, J.— The suit out of which this 
appeal arises was brought by the ^PP®^- 
lants for the following reliefs : (a) That 

it may be declared that the plots men- 
tioned in Sch. 3 appertain to the Bara- 
band mentioned in Sch. 1 and that the 
principal defendants 1 to 5 alone have 
no right to be in possession thereof; that 
it may be decided that the defendants 
should remove such quantity of earth 
from the plots as they have utlized for 
the purpose of filling them up and they 
should demolish the ridges erected there- 
on and bring the plots to their original 
state, thus making them one with the 
band; that the plaintiffs are entitled to 
get joint possession of them along with 
the defendants, (b) That the decree 
may be passed in favour of the plaintiffs 
against defendants 1 to 5 for Rs. 50, the 


cost that will be incurred in removing 
the earth and cutting the ars. (c) For 
oosts in Court with interest. 

The plaintiffs’ case is that the land in 
dispute to the extent of 1 bigha forms 
part of a large tank, called the Baraband, 
which admittedly is joint between tho 
parties and they complain that defen- 
dants 1 to 5 have dispossessed them from 
this land and have had the same recorded 
in their names in the finally published 
Record of Rights. The lower appellate- 
Court agreeing with the Court of first 
instance dismissed the suit on two- 
grounds, namely : (l) That the Record 

of Rights was finally published under 
S. 12d, Chota Nagpur Tenancy Act, and 
consequently under S. 132 of that Act,, 
the entries are conclusive evidence of the 
particulars recorded therein. (2) It 
would be inequitable to allow the plain- 
tiffs joint possession under the circum- 
stances of the ease. . 

The plaintiffs appeal and on their be- 
half it has been argued that the Record 
of Rights was published not under b. 
Chota Nagpur Tenancy Act, but under 
S. 83 (2) of that Act, and consequently 
s! 132, hxs no application whatever. 
This contention is unsustainable. S. 128- 
provides that when a notification has- 
been published under S. 127, directing 

the preparation of a record, the provisions 

of «8. 82. 83 and 81, sub-Ss. (1). (2} and 
Ss. 89 to 96, so far as they may be ap- 
plicable, shall apply as if such record) 
were referred to in those sections* ^ It- 
appears to us that the procedure sections 
of Ch. 12 are by incorporation as much 
part of Ch. 15, as if they were specially 
set out therein. It is the notification 
which determines whether the entries 
shall merely be presumed to be correct 
until they are proved by evidence to be 
incorrect or whether the entries made 
therein shall be conclusive evidence of 
the rights and obligations of the tenants, 
to which such entries relate and of all 
the particulars recorded in such entries. 
In other words, if the notification be un- 
der Ch. 12, the entries are merely pre- 
sumed to be correct until they are proved 
by evidence to be incorrect, but if the 
notification be under S. 127, the entries 
are by virtue of S. 132 conclusive evi- 
dence of the rights and obligations as 
between the tenants and their landlords 
to which the entries relate and of all 
the particulars recorded in such entries. 
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In this case a notification was undoubt- 
edly promulgated under S. 127 of the 
Act. It follows therefore that the argu- 
ment advanced by the learned vakil for 
the appellants on this point must fail. 

It was next contended on behalf of the 
appellants that Ch. 15 is restricted in 
its operation to disputes between land- 
lords and tenants as such and that it has 
no application whatever where the ten- 
ants claim hostilely to each other inter se. 
After the most careful consideration that 
we have been able to give to this case, we 
are of opinion that the plaintiffs" conten- 
tion must prevail. It is elementary that 
a statute which purports to oust the 
jurisdiction of civil Courts must be very 
strictly construed ; and we must be spe- 
cially on our guard that we do not by 
our decision allow the civil Courts’ juris- 
diction over matters not expressly or by 
necessary implication taken away to be 
lightly interfered with. The whole ob- 
ject of Ch. 15 is to protect the tenants 
against the landlords in localities where 
they are in need of such protection. 
Ch. 15 is beaded : 

"Record of Rights and obligations of raijats 
being kbuot katti rights, village headmen and 
other classes of tenants.” 

Section 127 provides that the Local 
Government may make an order direct- 
ing that a record be prepared by a Reve- 
nue Officer of the rights and obligations 
in any specified local area of : (a) raiyats 
having khunt katti rights, (b) headmen 
of villages or groups of villages whether 
known as Mankis or Pradhans or manjhis 
or otherwise or (c) any other class of ten- 
ants. We are of opinion that : “ the 
rights and obligations of tenants ” mean 
rights and obligations of tenants with 
reference to lapdlords only, so that once 
those rights and obligations are ascer- 
tained they become final and are not li- 
able to be called in question in any civil 
Court. In our opinion Ch. 15 gives no 
power to the Revenue Officers to deal, 
it may be with complicated questions of 
title between tenants claiming hostilely 
to each other. 

It was strenuously contended that 
S. 132 is very wide in its terms and 
makes the entries conclusive evidence not 
only of the rights and obligations of the 
.tenants but of all the particulars recor- 
ded in such entries. But we must read 
jS. 132 consistently with the whole of 
Ch. 15 and with the general policy of the 
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legislature provided therein to protect 
the tenants against the landlords and 
when so read, the words ' of all the 
particulars recorded in such entries 
must mean the particulars of the rights 
and obligations of the tenants as against 
and to the landlord. In our opinion 
S. 133 supports this interpretation, inas- 
much as it provides that though the 
landlord may have described the tenant 
as a thioadar or as a temporary lease- 
holder, the Revenue Officer is yet to en- 
quire into the real status of the tenant 
and into the origin and nature of each 
tenancy. Indeed, if all the provisions of 
Ch. 15 are to be read as consistent with 
each other and with the declared policy 
of the legislature, we are bound to come 
to the conclusion that the operation of 
Ch. 15 is limited to questions relating to 
settlements between landlords and ten- 
ants and that the Revenue Officer has no 
power under Ch. 15 to finally decide 
questions between tenants claiming as 
against each other. In our opinion the 
Courts below were wrong in holding that 
the Record of Rights prepared in the 
case was in itself conclusive evidence in 
a title dispute between two sets of ten- 
ants. Mr. Mukherji on behalf of the 
respondents has, in this Court, put for- 
ward an additional argument, namely, 
that the plaintiffs’ suit being a suit to set 
aside either directly or indirectly an 
order or deciee of the Deputy Commis- 
sioner or Revenue Officer under Ch. 15, is 
not entertainable by any Court by virtue 
of S. 258 of the Act. In our opinion 
there is no force in this contention. 
S. 258, is as follows : 

Save as expressly provided in this Act, no- 
suit shall be ontertained in any Court to vary, 
modify or set aside, either directly or indirectly 
any order or decree of any Deputy Commissioner 
or Revenue Officer in any suit or proceeding un- 
der Ch. 15 ... . except on the ground of fraud or 
want of jurisdiction.” 

The suit or proceeding under Ch. 15, 
must mean a suit or proceeding between 
a landlord and a tenant. The only suit 
or proceeding contemplated in Ch. 15 is, 
a suit or proceeding under S. 130, and 
admittedly there has been no suit or pro- 
ceeding in this case under S. 130. In 
our opinion S. 258 is not a bar to the 
present suit by one set of tenants to re- 
cover joint possession of the land in dis- 
pute from another set of tenants. There 
is obviously no merit in the other ground 
on which the i)laintitls’ suit has been 
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dismissed, namely, fchafc they ■were nofe 
competent; to ask foi* joint possession. It 
■was conceded by Mr. Mukherji in the 
latter part of his argument that when 
there has been an ouster, the party out 
of possession is competent to maintain a 

suit for joint possession. 

We allow this appeal and remand the 
case to the lower appellate Court for de- 
cision on the merits, with a direction 
that if the lower appellate Court finds it 
impossible to come to a decision on the 
merits on the materials on the record it 
should in its turn remand the case to the 
Court of first instance to record such 
evidence as has been shut out and to 
dispose of the cise according to law. 
The respondents must pay the costs of 
this appeal and of the appeal in the lower 
ajjpellate Court. The costs of the suit 
before the Court of first instance are re- 
served and will follow the event. 
Atkinson, J. — I concur. 

V.S./u.K. Appeal allowed . 
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Roe and Coutts, JJ. 

Bahua Thai Vardhan — Defendant Ap- 
pellant. 

V. 

Badri Lai Pardhan and another 
Plain tills — Respondents. 

First Appeal No. 87 ot 1910, Deoidod 
on 23rd January 1919, from a decision ot 
Sub. -Judge, Darhhanga. 

(a) Arbitration— Terms of agreement vague 
and indefinite— Agreement is bad. , 

Whoro tl.G terms of on ® ‘ossi- 

to rulntmlion arc so vague as to >n»ko J 

f,lc to asccrlaiu wbat the dispu e nercement of 
parties referred to arbitration, i *1^ 7C C 1 2l 
l-ofeiencc i. bad for 'i^ore than 

\\] at the last meeting when the final act of 
arbitration is done is essential to the 

^^fer'A-ibitration — Award signed by arbi- 
trator — He can record note of dissent. 

Until an asvaid is conunnnicatcd. there is 
nothing to prevent an arbitrator changing his 
mind! He 'cannot be said to be functus officio 
until the pronouncement is actually made, and 
■oven if he has signed llie award this ^ 

preclude him from f»Hhcr considering the in^t 
ter and, if he thinks fit, recording a noU of dis^ 

^''(‘d) Arbitration - Deed of reference not 
providing for prevalence of views of majority 

Majority award cannot be maintained 

award not unanimous on its face - Party in 
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favour of validity must establish that it is 
in fact unanimous. 

Where a dispute is referred to several arbitra- 
tors and the deed of reference makes no provision 
for the prevalence of the views of the majority in. 
the case of the decision not being unanimous, a 
majority award cannot be maintained. 

It is for the party contending in favour of the 
validity of an award to establish beyond doubt 
that an award which is on the 
un&inmous was in fact unaninious. L* 78 O 1, 2J 

Hasan Imam and Murari Prasad, for 

Appellant. t> • j 

Lachmi Narain Singh and Rajenara 

Prasad — for Respondents. 

Coutts, J. — This appeal arises out of 
a suit for partition. In order to under- 
stand the case it will be convenient to 

first state the genealogy of the family, 

which is as follows i 

Doman Pardhan 

1 


1 "I 1 I 

Bacha Par- Bam Lai Sj^am Bal . Kunja Par 
dhan (bv Pardhan Pardhan dhan {by 
2nd nil/). (by 2nd (by 4tb 4th wife). 

v?ife).- wife). 


1 


4 

1 


Badri Lai 
Pardhan. 


Babua Lai 
Pardhan. 


1 


I 


Behari Lai 
Pardhan. 


Sant Lai 
Pardhan. 


From this genealogy it will appear that 
Doman Pardhan had two sons, Baoha 
Pardhan and Ram Lai Pardhan, by his 
second wife, and two sons, Sham Lai 
Pardhan and Kunja Pardhan, by his 
fourth wife, and the plaintiff’s case is 
that Sham Lai Pardhan and Kunja lar- 

dhan, together with their father, separated 

from Bacha Pardhan and Ram f 

dhan, each branch living as a l^int Lmdi 
family. After Bacha Pardhan died his 

sons, Badri wRh 

Pardhan, continued to live 
Ram Lai Pardhan and on the death of 
Ram Lai Pardhan, who left no issue, 
Badri and Babua continued to live in a 
joint family. Badri died some U years 
ago, leaving a son, Bihari Lai ^ardlian, 
and after his death Babua and Bihari 
lived jointly, Babua being the karta of 
the family and managing the whole 
affairs of the family. The parties con- 
tinued to live amicably together so long 
as Babua, defendant 1, bad no children. 
But Babua eventually married and about 
ten months before the institution o ' 
6uit a son was born to him (defendant 
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After the birth of this son, ill-feeling 
arose between himself and the plaintiff 
and there were disputes about shares in 
the family property. Eventually, to 
settle these disputes, an ekrarnama 
was executed by both the parties on 1st 
June 1913, by which five persons were 
appointed to arbitrate atid settle the 
differences. 

The arbitrators proceeded to take evi- 
dence and decide the matter, and on 7th 
September 1913 they signed an award, by 
which half of the whole joint property, 
including the property of Ram Lai, was 
equally divided between the plaintiff and 
the defendant. Disputes still went on 
however and the plaintiff asked for a 
partition of his half-share. This was 
refused and a dispute arose, which cul- 
mininated in a case under S. 144. Crimi- 
nal P. C., in which the defendants were 
successful. The plaintiff then instituted 
this suit asking for the following prin- 
cipal reliefs : 

(l) That it may be determined by the 
Court that the plaintiff and the defen- 
dant are members of joint family and 
the plaintiff has half-share in the joint 
family propsrtios and the-defendant has 
share in the remaining half. As regards 
the joint family properties detailed in 
the schedules of the plaint, so far as tha 
plaintiff has got information about them 
and other properties which will bo in- 
cluded hereafter as soon as any trace of 
them will be found, it may be determine ! 
that the plaintiffs have half. share, the 
remaining half bolongingto thedefondant. 
(1) (ka) It may be determined by tbe 
Court that under an award of tbe arbi- 
trators, dated 7th September 1913, re- 
ferred to in para. 7 of the plaint, the 
plaintiff’s share in the entire property of 
the joint family has been decided to be 
S-annas and the parties in the suit are 
bound by the said award. (1) {kha) An 
order may be passed by tlie Court that 
defendant 1 should render an account of 
the receipts and expenses of the joint 
family to the plaintiff. (2) That it may 
he determined by the Court that your 
petitioner is entitled to get the property 
of the joint family partitioned in respect 
of bis own half. share. (3) That as a 
result of the determination of the points 
set forth above, first a preliminary de- 
cree may be passed in favour of the 
plaintiff for partitioning half the share 
of the joint family properties and sub- 


sequently by deputing a Commissioner 
the entire property may be properly 
divided into two shares and one of thetu 
may be given in possession of tbe plain- 
tiff. This shortly is the case for the 
plaintiff. 

Tbe defendant on the other hand con- 
tends that the plaintiff has no title to 
the property in suit ; that the family 
did not split up into two as alleged by 
the plaintiff, but there was a complete dis- 
ruption of the family. Doraan divided 
his property between his four sons. 
Ram Lai. Bacha, Kunja and Sham Lai, 
and they remained separate. He further 
alleges that Ram Lai, just before his 
death, adopted him and that at that time 
he became separate from his brother. 
Badri, the father of the present plaintiff. 
He consequently contends that the whole 
of the property in dispute belongs to 
him. So far as the ekrarnama referring 
the dispute betwen himself and his bro- 
ther to arbitration'is concerued, ho alleges 
that he was forced into agreeing to 
the reference to the arbitrators and he 
further alleges that for various reasons, 
to which I shall have occasion to refer 
later, the award of the arbitrators is 
illegal and invalid. The case was heard 
by the Subordinate Judge of Darbhanga 
who has decreed the suit. Against this 
decree the defendant has appealed. In 
appeal only two points have been argued 
before us. These are issues 7 and 9 
which are as follows : Issue 7: “Wore 
defendant 1 and the plaintiff’s father. 
Badri Pardhan, separate fiom each other 
at the time of Badri Bardhau’s death 
and did Ram I-jal Bardhan die in a 
state of separation from them ? Issue 9: 
“Are tlie agreement to submit to arbi- 
tration, dated Isb June 1913, and arbi- 
tration award, dated 7bh September 1913, 
legally valid and binding documents ? 
Did tiio plaintiff aciuiro any valid right 
or title under thorn ? I shall deal, as 
the learned Subordinate Judge lias done, 
with the latter issue 1. Tho first conten- 
tion of tho defendant in regard to this 
issue is that he was coerced into execu- 
ting the ekrarnama referring the dispute 
to arbitration. 

His story is that the plaintiff’s motlier, 
a iiardauasliin lady, being annoyed by the 
birth of his son, went to liis shop in tlie 
bazar and demanded a partition. A dis- 
pute arose and a large crowd of people 
collected. Tlie defendant felt that his 
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family was being disgraced by the ap- 
pearance of a pardanashin lady of his 
family in puldic and when she also 
threatened to inflict a wound on herself 
and go to the Thana, he was frightened 
and agreed to the reference of the 
dispute to arbitration. The learned 
Subordinate Judge has disbelieved the 
major portion of this story. On a care- 
ful consideration of the evidence, I can- 
not but agree with his view and in fact 
the matter is not very material, because 
the stamp paper, on which the ekrar- 
nama was engrossed, was purchased 
jointly by the defendant and the plain- 
tiff some months after the date of the 
alleged cosrcion. So even assuming that 
the defendant was frightened by the 
plaintiff’s mother coming to his shop 
and brawling, he had ample time to re- 
consider'Hhe matter before he executed 
the ekrarnama. The reference to arbi- 
tration was made by the ekrarnama and 
it cannot be said that at this time there 
was any coercion. 

It has been however strongly urged 
before us by Mr. Hassan Imam that the 
ekrarnama is bad on account of vague- 
ness. The ekrarnama, which is a short 
document after reciting who the parties 
are runs as follows: 

“There is a dispute between Bihari Pardhan, 
minor son of Badri Pardhan deceased, repre- 
sented by me the musammat mother and guar- 
dian of Bihari Pardhan aforesaid, and Babua 
Lai Pardhan in respect of ‘shares in and title 
(to some property). We both parties therefore 
appoint the Hon’ble Babu Brij Kishore Prasad, 
Pleader Babu Buddhu Lai, Babu Tbanmal, 
Babu Jokhi Ram and Babu Hardwar Mai as 
arbitrators and we both parties agree that 
whatever the arbitrators will decide in respect 
of the title after taking evidence we will abide 
by their decision and accept it. None of the 
parties shall directly or indirectly object to their 
decision. If any of the parties make any ob- 
jection as against this deed, then in the face 
of this deed it will be considered null and void. 
We therefore execute this ekrarnama appoint- 
ing the arbitrators so that it may be of use 
when required.” 

The ekrarnama then merely recites 
that there is a dispute between Bihari 
Pardhan and Babua Pardhan in respect 
of “shares in and title.” After the word 
“title” something is obviously omitted 
in the document and it is impossible to 
say whxfc this is. It is urged by 
Mr. Bachmi Narain Singh for the plain- 
tiff- respondent that the ekrarnama must 
refer to the whole property,, because the 
arbitrators have dealt with the whole 
property. Even if this were so, the 


contention merely begs the question and 
the probability in the absence of any 
definite evidence is that the ekrarnama 
was only meant to refer to the shop, be- 
cause it was in regard to the shop that 
the proceedings under S. 144:, Criminal 
P. C., were instituted. And that tho 
arbitrators were not sure of the scope of 
the ekrarnama is clear also from the 
award itself. In the body of the award 
they mention definitely certain classes of 
property and at the .end of each class 
there occurs the word ‘*etc.” It is clear 
from this that the arbitrators did nob 
know what the property in dispute was 
and the learned Subordinate Judge him- 
self found that the award does not cover 
the whole of the property but only the 
properties specifically mentioned in the 
award and he has accepted the award 
only to this extent. This is obviously 
wrong, because the ekrarnama does nob 
mention these properties and it was nob 
not open to the arbitrators to decide for 
themselves what property they would 
arbitrate about. It is impossible to say 
to what property the ekrarnama referred 
and as I have already said, it would ap- 
pear from the wording of the ekrarnama 
itself that the parties were not very 
sure what in fac?t they were referring to 
arbitration. Probability points to its 
being only the shop, but it is impossible 
to come to any definite conclusion and, 
in my opinion, the ekrarnama is bad for 
indefiniteness. 

I next come to the award itself. In. 
regard to this Mr. Hasan Imam’s main 
contentions are that it goes beyond tho 
scope of the ekrarnama, that the pro- 
ceedings of the arbitrators were not con- 
ducted in accordance with the terms of 
the ekrarnama and finally that the award 
of the arbitrators is not unanimous and 
there being no provision in the ekrar- 
nama for a majority award, the award ia 
for this reason also bad. I have already 
dealt with the first contention and in my 
view the award is bad because it is nob 
shown to be within the scope of the ek- 
rarnama. I next come to a considera- 
tion of the proceedings of the arbitra, 
tors. The first point urged is that by 
the ekrarnama it was provided that wit- 
nesses should be examined and their evi- 
dence recorded but that this was nob 
done. It is clear from the statement of 
the principal arbitrator, the Hon bio 
Babu Brij Kishore Prasad, Pleader, thab 
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in fact witnesses were examined, and on 
this point I accept the finding of the 
learned Subordinate Judge and agree 
that the award cannot be impeached but 
in other respects the proceedings of the 
arbitrators and their final award are un- 
satisfactory. The principal arbitrators 
appear to have been the Hon’ble Babu 
Brij Kishore Prasad and Babu Budhu 
Lai. Both of these arbitrators have been 
examined but their evidence is of the 
vaguest possible character. There is no 
suggestion nor can there be any sugges- 
tion that these arbitrators have deposed 
falsely, but they kept no notes and they 
can give no details of the proceedings. 
They do not even know how often they 
sat. They do not say that all the arbi- 
trators were present at each of these 
sittings and it would appear from the 
evidence of Babu Lakshman Prasad, a 
Pleader of Darbhanga who represented 
Ithe defendant, that all the arbitrators 
were not present at each meeting. This 
evidence is unrebutted. The witness is 
a respectable pleader whose evidence 
there is no reason to disbelieve and on 
the authority of the case reported as 
Nand Ram v. Fakir Chand (l) Mr. 
Hasan Imam has asked us to hold that 
the award is invalid. In the case re- 
jferred to Mr. Mahmud in a carefully 
considered judgment has said that the 
presence of all the arbitrators at all 
meetings and above all at the last meet- 
ing, when the final act of arbitration is 
done is essential to the validity of the 
award. With this view of the law I 
agree. In the present case it is clear 
from the evidence of Babu Lakshman 
Prasad that all the arbitrators were not 
present at all the meetings which were 
only 3 in number and for this reason 
also I 6nd that the award is bad. 

I now come to the last point urged by 
Mr. Hasan Imam with regard to the 
award, namely tliat it is not unanimous. 
The argument is based on the fact that 
on the award above the signature of one 
of the arbitrators. Hard war Mai, there 
appear words “I do not agree in this.” 
On the face of it this is a clear indica- 
tion that the award is not an unanimous 
one, hut it is contended that these words 
were interpolated by Hardwar Mai after 
the award had been signed and commu- 
nicated to the parties. The learned Sub- 
ordipate Judge has accept^ this conten- 

(1) L1885] 7 All. 523. ' ” " ~ 
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tion but with his conclusion I cannot 
agree. With the aid of a microscope I 
have carefully examined the writing of 
the words “l do nob agree in this” and 
have compared them with Hardwar Mai's 
signature. I can find absolutely no di- 
fference either in the ink or in the writ- 
ing, and from the appearance of the 
signature and the words “l do not agree 
in this” both would appear to have been 
written with the same pen the same ink 
and at the same time. Hardwar Mai 
has not been examined by either party, 
but in support of the view that he in- 
terpolated these words after signing the 
award the evidence of Brij Kishore and 
Budhu Lai has been relied on. The gist 
of the evidence of these witnesses is that 
the award was unanimous and that after 
it was signed it was handed over bo 
Buddhu Lai that Hardwar Mai got the 
award from Buddhu Lai and that when 
he returned it Buddhu Lai found that 
these words had been interpolated. Mr. 
Hasan Imam has said that he does not 
desire to impugn the veracity of these 
witnesses, but he urges that their re- 
collection of what actually occurred is 
so vague and the proceedings were con- 
ducted in such a haphazard way that 
their statements cannot be relied on and 
that in spite of their evidence it is clear 
that Hardwar Mai was a dissenting ar- 
bitrator. 

A careful perusal of the evidence 
shows beyond doubt that their reool 
lection cannot be relied on. Babu 
Brij Kishore, without looking at the 
award, was unable to say who the arbi- 
trators were. He does nob know how 
long after the award was written it was 
communicated to the parties, nor can he 
remember whether the award was made 
over to the parties. He further says 
that there were or 7 sittings of the 
arbitrators and that the number of sit- 
tings was more than throe. This last 
statement is certainly wrong as appears 
from the evidence of the plaintiff’s own 
uncle and the whole statement is so vague 
that it is impossible to rely on it for any 
details of what occurred. Further ho ad- 
mits-bhat Hardwar Mai might have been 
wavering, though in regard to this ho is 
also not certain. The evidence of Bud- 
dhu Lai is equally vague and the only 
point about which be appears to be really 
certain is that Hardwar Mai made a note 
of dissent after he had signed the award 
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On evidence of this kind I am nofc pre- 
pared to accept the view of the learned 
Subordinate Judge that this note of dis- 
sent was made after the award had been 
signed. It was for the plaintiff to estab- 
lish beyond doubt that the award 
which is on the face of it not unanimous 
was in fact unanimous but this he has 
failed to do. Even assuming, however 
that Hardwar Mai made the endorsement 
after he signed the award, it would still 
be for the plaintiff to show that he made 
the endorsement after the pronounce 
ment of the award. The learned Sub- 
ordinate Judge has found that the en- 
dorsement was made after pronounce- 
ment, but this finding is based on ab- 
solutely no evidence. Buddhu Lai him- 
self, who is the only witness on the point, 
says he cannot remember whether the 
award was pronounced before or after 
Hardwar Mai made the note of dissent. 
There is nothing then to show that the 
note of dissent was made after pronounce- 
ment, and in the absence of such evi- 
dence it must be held that it was made 
before pronouncement; and until the 
award is communicated there is, in my 
opinion, nothing to prevent an arbitrator 
changing his mind. He cannot be said 
bo be functus officio until the pronounce- 
ment is actually made, and even if he has 
signed the award this w'ould not pre- 
clude him from further considering the 
matter and, if he thinks tit, recording a 
note of dissent. In my opinion there- 
fore the award is also bad because it 
is not unanimous. (The remainder of the 
judgment is not material for the pur- 
poses of this report — Ed.) 

Roe, J. — I entirely concur in the con- 
clusions arrived at by my learned brother 
upon the two issues argued. Though 
loath to overrule the opinion of the 
learned Subordinate Judge upon the 
question of fact, I feel that the ekrar- 
nama executed by Homan Singh is ob- 
scure and may best be interpreted m the 
light of subsequent events. Those sub- 
sequent events clearly indicate a separa- 
ration bebw’eon the four sons of Homan. 
I take it therefore that the document 
executed by Homan should be regaided 
as indicating such a separation. The 
learned Subordinate Judge on the other 
hand, having arrived at the conclusion 
that Homan’s document indicates a se- 
paration into two joint_ families only, 
seems to have allowed this consideration 


to colour his views upon all subsequent 
events. 

I agree also that the ekrarnama exe- 
cuted by Babua did nob result in a valid 
award. The summary nabxire of the pro- 
ceedings and the casual manner in which, 
both arbitrators and parties attended 
them indicate that they were nob taken 
seriously and the reason for this lack of 
seriousness seems to me to lie in the 
vagueness of the issues submitted to the 
arbitrators. I agree too that, there be- 
ing no provision for the prevalence of 
the views of the majority in the case of 
a decision not unanimous, in view of the 
fact that the decision was not unanimous 
the award cannot be maintained. 

V.S./E.K. Appeal allowed. 
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Awadh Behari Eal — Accused Appli- 
cant. 

v- 

Emperor — Opposite Party. 

Criminal Revn. No. 382 of 1917, He- 
cided on 17 th Hecember 1917, from deci- 
sion of Munsif, Sitamarhi. 

(a) Criminal P. C. (1898), S. 476— Execu- 
tion proceedings — Judgment-debtor riling: 
petition of satisfaction — Court finding it to 
be forgery — Finding upheld by appellate 
Court — Appellate Court directing judgment- 
debtor’s prosecution under S. 476 — Trial 
Court held bad jurisdiction to institute pro- 
ceedings under S. 476 though . directed by 
appellate Court to do so. 

During the course of an execution proceeding 
pending before a Munsif the judgment-debtor 
filed a petition of satisfaction, which was held 
by the Munsif to bo a forgery. The finding of 
the Jklunsif was upheld in appeal and the District 
Judge sent the record back to the Munsif, with 
the direction that ho should take proceedings 
against the judgment-debtor under S. 470, Crimi- 
nal P. O. The Munsif called upon the judgment- 
debtor to show cause why be should nob be pro- 
secuted for forgery and eventually directed his 
prosecution : 

Held : that the "Munsif was competent to in- 
stitute proceedings against the accused under 
S. 476 and that the proceeding was not vitiated 
by the mere fact that the District Judge bad 
directed the Munsif to institute the proceedings. 

LP 79 C 23 

(b) Criminal P. C. (1898). S. 476— Mere 
delay in insliluling proceedings does not 
vitiate them. 

Mere delay in instituting proceedings under 
S. 476 does not vitiate the proceedings. The 
guiding principle is whether the presiding Judge 
at the time of bearing the case had come to any 
conclusion as to whether the offence was 
mitled or not. LP 80 O 2] 

G. C. Pal — iov Applicant. 

Govt. Advocate — for the Crown. 



1919 


A^ADH Behabi V. Emperob (Jwala Prasad, J.) Patna 79 


Judgment. — This is an application 
for revision of an order of the Munsif 
of Sitamarhi under S. 476, Criminal 
P. 0., directing the prosecution of the 
applicant for offences under Ss. 193 and 
465, I. P. O., said to have been com- 
mitted in connexion with a petition of 
satisfaction, dated 7th December 1910, 
filed by the applicant in the Court of 
the Munsif. The applicant was a judg- 
ment-debtor in an execution case, No. 971 
of 1910, Baij Nath Baot v. Oudh Bihari 
Lal^ applicant, pending in the Court of 
the Munsif. The decree-holder filed an 
application for execution of the decree 
on 15th August 1910 and in due course 
7th December 1910 was fixed for sale of 
the applicant’s property. On that day 
a petition of entire satisfaction was filed 
in Court purporting to be on behalf of 
the decree-holder. Later on on the same 
day the decree-holder filed a petition re- 
pudiating the aforesaid petition and alleg- 
ing that the said petition was forged and 
fraudulent. The decree-holder denied 
receipt of any money under the decree. 
Both parties, namely the decree-holder 
and the judgment-debtor-applicant went 
into evidence before the Munsif. The 
petition, after a detailed enquiry by the 
Munsif, was disposed of on 2bth May 
1911. The Munsif wrote a long and full 
judgment and came to the conclusion 
that the petition of satisfaction filed by 
the applicant was a forged ono. The 
Munsif concluded his judgment in the 
following words : 

“1 find that the ju'h'mont-debtor did not pay 
any money to tijo dccroo- holder and that the 
petition, ICx. 1, is a forgery.” 

The plea of payment was thereupon 
disallowed. The applicant then appealed 
to tho_ District Judge. The r)ist»-ict 
Judge, 'by his judgment of 11th August 
1911, dismissed the appeal and agreed 
with the finding of the Munsif in all res- 
pects. He further ordered : 

“Tim record to bo returned to the lower Court 
with the direction to draw up proceedings against 
Awadh Bihari IjuI, applicant and to take .such 
further action against him as may be necessary.” 

The reason why the District Judge him- 
self dij not direct the prosecution but 
sent the record back to the Munsif to 
take action under S. 476, is given by the 
District Judge to be that 

“all the witnesses in the case were residents 
of Sitamarhi and tho o’cnco was committed 
thero. It would bo convenient to all that the 
matter should be taken up in the lower Court.” 


The Munsif on 21st August 1911 drew 
up proceedings under S. 4V6 in the fol- 
lowing terms : 

“Whereas it appears that Awadh Bebari Lai 
the judgment-debtor, in Execution Case No. 071 
of 1910, fabricated a false petition purporting to 
be one certifying full satisfaction of the decretal 
money, forged the signature of the decree-holder 
Baijnath Baut on that petition, and gave false 
evidence in support of that petition. It is hereby 
ordered that the said Awadh Behari Lai do show 
cause why he should not be criminally prosecuted 
for fabricating false evidence, forgery and per- 
jury within a week of the service of notice on 
him.” 


by this ordei of 
cant .has moved 
ground urged by 
the applicant is 
not competent to 


The applicant showed cause by a writ- 
ten petition on 21st September 19H. In 
this petition he asserted that the peti- 
tion of satisfaction of 7th December 

1910 was not forged or fabricated and 
that the decretal amount w'as paid and 
satisfied as mentioned in the said peti- 
tion. Ou that very day the Munsif con- 
sidered the cause shown and held that it 
was not sufficient and thoreui)on directed 
the prosecution of the applicant for the 
charges referred to above. Aggrieved 

the Munsif the appli- 
this Court. The first 

the learned vakil for 

that tlie Munsif was 
direct the prosecution 
under S. 476, Crimiu-il P. C., inasmuch 
as the Munsif did not do it of Jus own 
accord but upon the direction of tho Dis- 
trict Judge in lus decision of lith 
August 1911 dismissing the appeal of 
the judgment-cUbtor in Miscelloneous 
Case No. 971. It is clear from tlio ju.h*- 
mont of the Munsif of 20th May 19 fl 
that the learned Munsif was of oj)inion 
himself that the petition was a forged 
one. He expressly declared it to bo so 
as would appear from the concluding 
words quoted above. The matter went 
up in appeal. The District Judge agreed 
with the Munsif in the finding thit^ the 

one. hut for tho 
reasons given by him lie Iiimself did nob 
initiate proceedings under S. 47G. 

As contended by the learned vakil no 
doubt the District Judge himself 
competent to direct prosecution und 
S. 470 as the offence came to his know 
ledge inthocourse of judicial proceed iru/.s' 
namely, during the hearing of tlie appeaV 
and should havo done so. This does not 
however vitiate the proceedings taken 
by the Munsif. The cardinal princiide 
in such oases is to see what was in the 
mind of the Munsif at the time when be 


was 
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heard the original miscellaneous case. 
It is apparent from his judgment and 
the concluding passage quoted by me 
that it was clearly in his mind, while 
disposing of the contention of the parties 
regarding the petition of satisfaction in 
<luestion, that a clear forgery was com- 
mitted and that no money was at all 
paid by the judgment-debtor and that 
the petition was a fabricated one. It is 
possible that the Munsif did not take 
action as the matter was appealable. If 
that was so, the Munsif exercised a wise 
discretion in abstaining from taking ac- 
tion until the period had expired, in 
terms of the ruling in Tilah Pandey v. 
Emperor (l). 

No doubt if the Munsif had acted barely 
upon the direction of the District Judge 
and had not exercised his own discretion 
in the matter, his order under S. 476 
would have been bad, Beliance is placed 
upon the decision of the case of Eakshmi- 
das Lalji, In re (2) by the learned vakil 
for the applicant. The learned Assistant 
Government Advocate has also drawn 
my attention to the case of Riazul 
Hasan v. Emperor (3), but in this case 
the District Judge, who directed the 
Munsif bo direct prosecution under S. 476, 
did not do so in the course of the judicial 
proceeding and further the Munsif dis- 
tinctly said in his order that the reason 
for his sanctioning the prosecution was 
the suggestion of the District Judge and 
the order was passed nob upon the know- 
ledge or information of the Munsif him- 
self, but upon those of the District Judge. 
The case is quite distinct from the pre- 
sent one, where the Munsif from the 
very beginning was-of opinion that for- 
gery was committed in respect of the 
petition filed before him. The proceed- 
ing of 21st August and the Munsif’s order 
of 21sb September 1911 under S. 476, 
Criminal P. O., clearly show that ho 
did nob at all do so upon the direction of 

the District Judge. _ 

The case of Lakshmidas L/aLji^ In re IJj 
does not at all support the view of the 
learned vakil for the appellant. All that 
was held in that case is that the Judge had 
jurisdiction to pass order under S. 476 
but the form of the order which he 
actually passed was not, strictly speak , 

~(1) A. I. R. 1915 All. 135=37 All. 344=29 I. C. 

97. 

(2) L19081 32 Bom. 184. 

(3) [1910] 4 I. C. 2C0. 


ing, in conformity with S. 476 read with 
S. 195, Gls. (a) and (b). In that case the 
Subordinate Judge had refused to grant 
sanction under S. 195. The District 
Judge in appeal under S. l95 disagreed 
with the Subordinate Judge and directed 
him to direct prosecution under S. 476. 
This is quite different from what we 
have in the present case. I therefore 
overrule this contention. I am of opin- 
ion that the order under S. 476 was 
passed by the Munsif upon his own 
notion of the offence having been com- 
mitted before him, and not upon the sug- 
gestion of the District Judge. 

The next contention of the learned 
vakil was that there has been delay In 
drawing up proceedings under S. 476, 
There is no substance in this contention. 
The delay if any was caused by the appli- 
cant himself. The petition for satis- 
faction was filed on 7th December 1910 
and after certain adjournments taken up 
by the judgment-debtor himself, as will 
appear from the order sheet of the Mun- 
sif, the matter was disposed of on 20th 
May. The judgment-debtor appealed to 
the District Judge and the appeal was 
disposed of on 11th August. The present 
proceedings were instituted against the 
petitioner on 12th. August after the 
receipt of the judgment of the District 
Judge by the Munsif. There does nob 
appear to have been any delay, therefore 
in the proceedings that were drawn up, 
as pointed out in the ruling quoted above 
[Tilak Pandey v. Emperor {\)], delay in 
itself is not sufficient to vitiate proceed- 
ings under S. 476, and, as observed by 
me, the guiding principle is whether the 
presiding Judge at the time of hearing 
the case has come to any conclusion as 
to whether the offence was committed or 
not. In this case we find that in the 
order of the Munsif of 20bh May he was 
clear in his mind of the offence having 
been comimitbed. I therefore overrule 
this contention also. 

The last contention has been that there 
is no reasonable chance of the prosecu- 
tion being successful. I have not been 
able to appreciate this argument of the 
learned counsel. It is needless to go 
into the merits of the case at this stage, 
nor is it desirable to give any expression 
of opinion as to the chance of success of 
the prosecution. It is sufficient for direc- 
tion under S. 476 that two Courts have 
come concurrently to the conclusion bho b 
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the petition was a forged one. It has not 
at all been suggested that there was 
absolutely no evidence to support the 
view taken by the Courts below. The 
contention must therefore fail. The 
result is that the application is rejected. 
v.s./b.k. Application rejected. 

'■’f A. I. R. 1919 Patna 81 

Jwala Prasad, J. 

Lalji Hari — Petitioner. 

V. 

Emperor — Opposite Pai*ty. 

Criminal Kevn. No. 235 of 1917, Deci- 
ded on 25bh July 1917, fron:i an order of 

Deputy Magistrate, Purnea, D/- 22nd 
January I'Qiy. 

sjs Criminal P, C, (1898), a*. 250 476 

Complainant ordered to pay comoensation 
under S. 250 — Prosecution under S. 211 
1. P. C., held incompetent and unluvitfi^d * 

A Magistrate, while disposing of a cvim\l.aj 
case before him, ordered the complainant to pay 
Rs. 100 as compensation to the accused under 
8. 250, Criminal P. C. Three weeks after the 
disposal of the case the Magistrate passed an order 
directing the issue of notice upon the complainant 
to show cause why he should not be prosecuted 
for an ofience under S. 211, I. P. 0. 

Held-, that in the circumstances of the case the 
order calling upon the complainant to show cause 
why ho should not be prosecuted was not proper 
and would not be justified in the exercise of a 
sound judicial discretion. [P 83 C H 

Hasan Jan — for Petitioner. 

Govt. Pleader — for the Grown. 
Judgment. — This is an application 
for setting aside an order of the Deputy 
Magistrate of Purnea, dated 22ad 
January 1917, directing the prosecution 
of the petitioner under S. 211, I. P. C, 
On IGbh October 1916, at 7 a. m. the 
petitioner lodged an information before 
the Sub-Inspector of Kadawa charging 
one Dhanaullah and his nephew Surajud- 
din of having entered his house and 
having forcibly removed the evening be 
fore a thali and lota worth Rs. 5 in lieu 
of a debt of the same amount, which the 
petitioner had borrowed from Dhanaul- 
lah and had failed to t>ay on previous 
demands and was not able to pay on 
demand at the time of the occurrence. 

The Sub-Inspector investigated the 
case and sent up the accused for trial on 
25th November 1916, The accused 
named by the petitioner, namely, Dhana- 
iillah and Surajuddin, were tried by the 
Deputy Magistrate of Purnea and were 
acquitted by him by his judgment dated 
14th December 1916. The Magistrate 
held that the case was maliciously false 
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and had been got up by one Khwaja Asgar 
and the Sub-Inspector of Kadawa and 
that the complainant was a mere tool in 
their hands. The Magistrate called upon 
the petitioner to show cause against pay- 
ment of compensation to the accused 
under S. 250, Criminal P. G. The peti- 
tioner applied for time to take copies of 
papers and to instruct a pleader to show 
cause on his behalf, on the ground that 
the case was in the hands of the pro- 
secuting Inspector and that he had no 
papers with him. The petition was re- 
jected and the complainant Lalji was 
directed to pay to each of the accnsexl 
Rs. 60, h' ^ total Di*uj or JXs. 
compensation. On 4th Jarjj^^O^ 1917, 
i.^ o. three weeks after the disposal of the 
case, the Magistrate passed orders di- 
recting the issue of notice upon the peti- 
tioner to show cause why he should not 
he prosecuted under S. 211 for bringing 
a false oaco, q,nd upon Khwaja Asgar and’ 
the Sub- Inspector of Kanawa £nr abetting 
that offence. ’ 

On 22nd February 1917, the Magis- 
trate made the order absolute and di- 
rected the prosecution of the petitioner 
under S. 211 and of Khwaja Asgar and 
the Sub-Inspector of Kadawa under 
S. 21i read with S. 109, I. P. C. The 
Sub-Inspector Khair-ud-din Ahmed 
moved this Court against the aforesaid 
order of the Magistrate. The application 
was heard by the learned Chief Justice 
and Roe, J., and the proceedings against 
the Sub-Inspector were quashed on 20th 
April 1917. Khwaja Asgar also made 
similar application to this Court, which 
was heard by Mullick, J., and the pro- 
ceedings against him also were quashed 
on 21st May 1917. The petitioner has 
now come up to this Court for setting 
aside the proceedings against him. I 
have carefully been through the record 
and am of opinion that the proceedings 
against the petitioner also should be 
quashed. So far as the petitioner was 
concerned, the Magistrate on 14th 
December 1916 directed him to pay 
Rs. 100 as compensation to the original 
accused. This he thought was enough to 
moot the ends of justice, as he did not 
at that time take action under S. 476, 
Criminal P. C., to direct the prosecution 
of the petitioner under S. 211, I. P. G. 
It does not appear how the Magistrate 
suo motu long after the disposal of the 
trial thought it desirable that the peti- 
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tioner should be prosecuted under S. 211. 
It appears however that the Magistrate 
had in his judgment come to the conclu- 
sion that the petitioner was a tool in the 
hands of Khwaja Asgar and the Sub- 
Inspector of Kadawa and that the case 
was instituted at their instigation 
against the original accused. The Magis- 
trate obviously on 4th January thought 
that action should be taken in order to 
punish these two persons for having in- 
stigated the false charge. They could 
not be dealt with under S. 260, Criminal 
P. 0., as they were not complainants. 

— nroceediug under S. 476, Criminal 
, against t^m as abettors and in- 
stigators obviously necessitated the pro- 
ceedings against the petitioner also, he 
being the principal. There is no other 
reason why the Magistrate preferred to 
direct the petitioner to pay compensation 
under S. 250 instead of prosecuting hi™ • 
under S. 211, if in fact bo intended that 
the endo of justice required that the 
petitioner should have !)een dealt with 
under S. 211. The Magistrate therefore 
does not appear to have intended origi- 
nally to prosecute the petitioner under 
S. 211, when the trial of the original 
case concluded before him and ended in 
their acquittal. In view of the Full 
Bench authority in Begu Singh v. 
Emperor (1), the present proceedings 
against the petitioner would not be justi- 
fied. Similar was the view taken by a 
Division Bench of the Calcutta High 
Court in Bhim Bal Shah v. Bisa Singh 
(2). where it was pointed out that if the 
Magistrate 

“had thought that action ought to be taken under 
thatsection (S. 21l) he ought to have passed that 
order one-and-a-haU months before 

when the case terminated : 

“ The fact that he did not do so at that time 
indicates very strongly that he did not at that 
time think it necessary that the belated order of 
the Magistrate (passed a month and a half after- 
wards) does not represent his independent judi- 
cial opinion. “ 

Stronger is the view takeu by a majo- 
rity of five Judges to one in the Full 
Bench case of Aiyakannu Pillai v. 
Emperor (3), where the District Magis- 
trate suo motu issued notice on 29th 
October for false evidence given in a case 
the judgment of which was delivered on 
8th October 1907 : vide also Bahimad- 

(1) [1907] 34 Cal. 551. 

(2) [1913] 40 Cal. 444=18 I. C. 345. 

(3) [1909] 32 Mad. 49=1 I. 0. 597 (P.B.). 


ulla Sahib v. Emperor (4). The view of 
the Bombay High Court in Lakshmidas 
Laljit In re (5) that there is nothing in 
the language of S. 476 which makes it 
incumbent upon a Court to act under ifr 
and take action within any particular 
period or at any particular time, was not 
followed by the Madras High Court. The 
Allahabad High Court on the other hand 
in Tilak Pandey v. Emperor (6) and 
Nawal Singh v. Emperor (7) adopted the 
view of the Bombay High Court where 
the Subordinate Judges waited for the 
result of the appeal from their judgments 
in the civil cases concerned out of which 
the criminal proceedings arose. There 
was an original int^tipn in the Uourl to 
prosecufco^ fcbe offenders and the delay to 
wait for the appeal was held justifiable. 
This is no6 the case here. No doubt na 
bar^ and fast rule can be deduced from 
the sections in the Code of Criminal Pro- 
cedure as to whether the Court would or 
would not be justified in the exercise of 
a sound judicial discretion to direct the 
prosecution under S. 211 long after the 
conclusion of the trial before it. It de- 
pends, in my opinion, upon the circum- 
stances of each case whether the Magis- 
trate’s order is a' proper one or not. 

In the present case there is a strong 
indication of the intention of the Magis- 
trate not to i^roceed against the petitioner 
from the fact that he thought that the 
ends of justice would be met by directing 
the petitioner to pay compensation of 
Rs. 100. There is again a conflict of 
decisions as to whether the order to pro- 
secute under S. 211 should be made when 
the complainant has been directed to pay 
compensation. In Adikkan v. Alagan (8) 
it was held that there is nothing illegal 
in awarding compensation as well as 
directing the prosecution under Ss. 211 
and 193, I. P. C., at one and the same 
time, but unlike the present case the 
orders for prosecution and compensation 
were passed simultaneously, showing that 
the Magistrate intended to take both 
the actions at the time when the trial 
finished. The Calcutta High Court, on 
the other hand, has taken a contrary 
view in a series of cases. In Shih Nath 
Cho n g v. Sarat Chunder Sarkar (9) Sir 

(4) [1908] 31 Mad. 140 (F.B.). 

(5) [1909] 32 Bom. 184. 

(G) [1915] 37 All. 344=29 I. O. 97. 

(7) [1912] 34 All. 393=14 I. 0. 766. 

(8) [1898] 21 Mad. 237. 

(9) [1895] 22 Cal. 586. 
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Comer Petheram, C. J., and Beverley, J., 
held that the Magistrate acted impro- 
perly in directing the prosecution as well 
as awarding compensation under S. 660 
(now 250), Criminal P. C. In Bachu Lai 
V. Jagdam Sakai (10) it was pointed out 
that although it is not illegal to award 
compensation as well as to direct the 
prosecution for bringing a false charge, 
yet the Magistrate who adopts the two 
courses simultaneously exercises his dis- 
cretion improperly. 

I think that in the circumstances of 
the present case it would not be a sound 
discretion to direct the prosecution of 
the petitioner when he has already been 
punished with a fine of Rs. 100 in the 
shape of compensation. The petitioner, 
whose entire belongings in the world 
consist of only pots and pane worth, 
according to the Magistrate, about Rs. 2, 
was, as held by the Magistrate a mere 
tool in the hands of Asgar and the 
Sub-Inspector. The object of the pressnt 
proceedings against the petitioner was on 
account of the action that the Magistrate 
thought was necessary to take against the 
wirepullers. It has been held by this 
Court that there was no evidence against 
the Sub-Inspector or Khawaja Asgar as 
to their having instigated Lalji in the 
first instance to lay a false case. The 
proceedings against these persons have 
been quashed by this Court. The object 
therefore of the proceedings against the 
petitioner fails There was, as already 
said, no intention on the part of the 
Magistrate, at the time when the pro- 
ceedings terminated, to prosecute the 
petitioner for bringing a false charge. 
Taking the law at the best it cannot in 
the circumstances of this case bo at all 
held that there was a sound discretion 
used by the Magistrate in taking action 
under S. 476 against the petitioner and 
the Sub-Inspector and Khwaja Asgar 
who have been discharged. Against the 
petitioner there is a stronger reason for 
holding that the discretion was improper 
against him, for he was already punished 

and was never intended to be dealt with 

under S. 211 by the Magistrate. There 
13 absolutely no reason now, after the 
proceedings against the aforesaid persons 
have been quashed, to continue the pro- 
ceedings against the petitioner. On these 
grounds alone I would upset the order of 
yiejyiagistrate. 

(10) LISOOI 26 Cal.TsT.' 


On the merits also I consider that it is 
impossible or at least highly improbable 
that the prosecution of the petitioner 
would be successful. The case was sent 
up by the Sub-Inspector as having been 
proved and till the case of the prosecution 
was over the defence of the accused was 
never suggested in the croBs-examination 
of the prosecution witnesses, and there is 
no indication that the case appeared 
to be false till the accused entered 
into their defence and examined their 
witnesses. The accused examined their 
witnesses on 28th and on 29th November, 
on which dates the Magistrate passed the 
following order: 

“The case which, from the defence appears to 
ba false, calls for local inquiry and I will fix, a 
date later.** 

It was principally upon the defence 
witnesses and upon the local inspection 
that the Magistrate held the case to be 
false. We have no note of the local 
inspection and it is needless to surmise 
as to the bearing of that inspection upon 
the merits of the case, except what 
has been said of it in the judgment 
togarding the difference in the statement 
of the complainant as to the distance 
of ths houses of P. Ws. 2 and 3 
from the house of the complainant (the 
Magistrate found it to be 900 cubits as 
against the <;omplainant's statement of 
100 cubits) and. from the impression that 
the Magistrate hK^ of the neighbourhood 
of the houses of the defence witnesses, 
as stated by him in hu order directing 
the prosecution dated 22nd February 
lyl7. The IMagistrate has clearlv gone 
upon the direct evidence of the defence 
in order to bold that the case wo.^ a con- 
cocted one and he expressly states in the 
order of 22nd February that he did cot 
consider that the non-examination of the 
interested witnesses in any way led the 
Court to an incorrect finding, because 

“the finding was arrived at for the most part on 
the direct evidence of witnesses who proved that 
the prosecution had been concocted.” 

The original accused Dhanaullah is a 
rauharrir of a practising pleader in the 
subdivision. He had been held by the 
Magistrate to be a substantial man and 
to have influence in the locality. D. 
W. 2 is a muharrir of another 
practising pleader and does not prove 
anything beyond that Dhanaullah is a 
substantial man. D. Ws. 1 and 3 are 
mukhtears in the subdivision. These 
three witnesses do not prove that 
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the case was a false one. D. Ws. 4. 
9 and 10 tell, what the Magistrate 
himself has stigmatised as a startling 
story, that D. W. 4 was asked by the 
Sub-Inspector to stand as purchaser 
of the stolen property promising 
to reward him for doing so; the Magis- 
trate himself does not appear to have 
believed this story. D. Ws. 6 and 7 are 
called to prove an alibi which on the 
face of it is absurd. They are 
ordinary village men of no substance 
under the infiueuce of the petiti- 
oner D. W. 8 is also unworthy of any 
credence.* The whole case will depend 
therefore upon two or three worthless 
defence witnesses who are said to be 
neighbours and who say that do oc- 
currence did take place. The fact that 
DhanauUah, the original accused, is an 
influential man rather indicates why the 
neighbours of the complainant are going 
to give evidence on his behalf and also 
accounts for the non production of more 
neighbours by the prosecution. It may 
also be remarked that some of the neigh- 
bouring witnesses named in the charge- 
sheet wore not examined for the proe^cu- 
tion and the Magistrate says that these 
^ witnesses were the relations of the oom- 
' plairvant or dependants of ^sgar ^ ami 
would not have been believed if examined. 

Thus there is no chaiico ^^y convic- 
tion of the petitioner uj«3n evidence 

that would be available for his prosecution 
under S. 211. wb^n the onus would be 

upon the prosecution to establish affirma- 
tively that -she case was a false one 

fi'iere was no juat and lawful 

around for bringing the charge by the 
petitioner against phanaullah I am not 
F„„cernea with the probability of the 
,fcory of the petitioner, for the case has 
been held to be false by the^ Magistrate 
and the original accused acquitted. Bub 
there is inherent improbability in the 
case of the petitioner that his pots and 
pans were removed by such an influential 
man as Dhanaulla for the petitioner not 
paying up the money that he had bor- 
rowed from him and for putting him off. 
For the above reasons I set aside the 
order of the Magistrate of 22nd February 
1917 and quash the proceedings against 
the petitioner. 

V s./r.k. Proceedings quashed. 


v. 

Chief Secy, to Government — Opposite 
Party. 

Misc. Appln. No. 135 of 1918, Decided 
on 27th January 1919, to revise order of 
forfeiture of security, D/- 18th October 

Press Act (1910), Ss.^ 4, 17, 19 and 
22 — Forfeiture of security — High Court can 
interfere only if writing is not of nature des- 
cribed in S. 4 (1)- S. 4 is very comprehensive. 

Section 22 read with Ss. 17 and 19 debars the 
High Court from interfering with an order of for- 
feiture under S. 4 of the Act except on one ground, 
namely that the writing in question is not of the 
nature described in sub-S. (l), S. 4. (.P80O2] 

The language used in S. 4 is very conaprehen- 
sive It is not necessary that the words com- 
plained of should bo in themselves seditious in 
order to bring them within the purview of this 
section; it is not necessary that they should bring 
into hatred or contempt His IVlajesty or the 
Government established by law in British India. 
It is quite sufficient if- they have this effect with 
regard to any class or section of His Majesty’s 
subjects in British India. It is not even necessary 
that they should directly bring about this result. 
If they are likely or may have a tendency either 
directly or indirectly and whether by inference, 
suggestion, allusion, metaphor, implication or 
otherwise to do so, then they are included within 
the mischief aimed at by this section, (.P 86 0 2] 

It is quite legitimate to advocate in writing a 
change in the system of Government or in the 
existing social conditions and to urge^ the com- 
munity or any section thereof to combine for this 
purpose. It is also legitimate ^ to compare un- 
favourably existing conditions with those of a by- 
gone age, bub this can only be done provided the 
method employed does not infringe S. 4^^ ^ 

(b) Interpretation of Statutea- Particular 
enactment prevails when general enactment 

would over-rule former. , a. . 

Per Manii-k, J.— Wherever there is a particular 

enactment and a general enactnaent m the same 
statute, and the latter, taken in its most com- 
prehensive sense, would overrule the former, the 
particular enactment must be operative.^^ ^ 

Gour Chandra Pal—iov Petitioner. 

Govt. Advocata — for the Grown. 

Dawson-Miller, C. J.— This is an ap- 
plication tinder S. 17, Press Act, 1910, on 

behalf of Purusottam Narayan Nande, i^o- 
prietorof the Batnakar Press atMuzaffar 
pur, praying the Court to set aside an order 
of the Tjocal Government declaring the 
deposit of Bs. 600 made by the petitioner 
under S. 3 of the Act to be forfeited to 
His Majesty. The facts of^^the case Ue 
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•within a very small compass. Towards 
the end of the last year the petitioner’s 
premises in which he carries on business 
were searched and a leaflet known as 
**Ma ki pukar” (Gall of the Mother) was 
found amongst the files kept at the said 
Press. It is not disputed that the leaflet 
in question was printed at the Ratnakar 
Press about a year previously. In the 
opinion of the Local Government this 
pamphlet was one the contents of which 
complied with the description contained 
in S. 4, Press Act, and they accordingly 
served a notice in writing upon the peti- 
tioner declaring the security deposited 
by him in respect of the Ratnakar Press 
and all copies of the leaflet to be for- 
feited to His Majesty. The petitioner 
thereupon presented the present petition 
under S. 17, Press Act, applying to the 
Court to set aside the order of forfeiture. 
Two points were argued before us on be- 
half of the petitioner: (l) that the order 
forfeiting the security was bad in law 
and ought to be set aside, inasmuch as 
the provisions of S. 4 of the Act relating 
to the form which the notice should take 
had not been complied with; and (2) that 
the leaflet in question did not contain any 
words, signs or visible representations of 
the nature described in S. 4, sub-S. (l), 
of the Act. The notice served by the 
Local Government was in these words: 

“Whereas it appears to the Lieutenant-Gover- 
nor in Council that the printing press known as 
the Ratnakar Press, ^luzaffarpur, in respect of 
which security to the amount of Rs. 500 has been 
deposited in accordance with the provisions of 
S. 3 (l), Press Act, 1910, has been used for print- 
ing a leaflet in Hindi entitled “Ma ki pukar” 
(Call of the Mother) containing words which 
are likely or may have a tendency, directly or 
indirectly, whether by inference, suggestion, allu- 
sion, metaphor, implication or otherwise, to bring 
into hatred and contempt the Government estab- 
lished by law in British India or excite disaflec- 
tion towards the said Government. Now there- 
fore take notice that the Lieutenant-Governor in 
Council, in pursuance of S. 4 (1), Press Act, 1910, 
declares the security of Rs. 600 deposited in res- 
pect of the Ratnakar Press, Muzaffarpur, and 
all copies of the leaflet called “Ma ki pukar” 
(Call of the Mother) wherever found to be for- 
feited to His Majesty.” 

^ Section 4 of the Act provides that' 
whenever it appears to the Local Govern- 
ment that any printing press in respect of which 
any security has been deposited as required by 
S. 3 IS used for the purpose of printing or publish- 
ing any newspaper, book or other document con- 
taining any words, signs or visible representa- 
tions which are likely or may have a tendency 
directly or indirectly, whether by inference, sug- 
gestion, allusion, metaphor, implication or other- 
wise ... to bring into hatred or contempt His 


Majesty or the Government established by law in 
British India or the administration of justice in 
British India or any Native Prince or Chief 
under the suzerainty of bis Majesty, or any class 
or section of His Majesty’s subjects in British 
India, or to excite disaffection towards His Majesty 
or the said Government or any such Prince or 
Chief . . . the Local Government may, by notice 
in writing to the keeper of such printing press, 
stating or describing the words, signs or visible 
representations which in its opinion are of the 
nature described above, declare the security de- 
posited in respect of such press and all copies of 
such newspaper, book or other document wherever 
found to be forfeited to His Majesty.” 

It will be observed on referring to the 
notice served on the petitioner that it 
does not set out in detail the words com- 
plained of in the leaflet in question and 
the petitioner contends that by reason of 
this omission the notice itself is defec- 
tive and not in accordance with the re- 
quirements prescribed by the section. 
Assuming however that the petitioner's 
contention in this respect should suc- 
ceed, he is met by the further difficulty 
that his only ground of redress is that 
referred to in Ss. 17 and 19, Press Act. 
These sections provide that any person 
having an interest in the property for- 
feited may apply to the High Court to 
set aside the order of forfeiture on the 
ground that the document complained of 
did not contain any words, signs or visi- 
ble representations of the natui'n describ- 
ed in S 4, sub-S. (l), and if it shall ap- 
pear to the Court that the document was 
not of the nature there described it shall 
set aside the order of forfeiture. There 
is no other provision in the Act giving 
the Court power to set aside the order 
on auy other ground and by S. 22 it is 
enacted that: 

“Every declaration of forfeiture purporting to 
be made under this Act shall, as against all per- 
sons, be conclusive evidence that the forfeiture 
therein referred to has taken place, and no pro- 
ceeding purporting to be taken under this Act 
shall bo called in question by auy Court, except 
the High Court, on such application as aforesaid, 
aud no civil or criminal proceeding, except as 
provided by this Act, shall be instituted against 
any person for anything done or in good faith in- 
tended to be done under this Act.” 

It has already been held in Mahomed 
AH V. Emperor (l) by a Full Bench of 
the Calcutta High Court that where the 
Local Government has by notification de- 
clared documents of the nature in ques- 
tion to be forfeited to His Majesty under] 
the powers granted by S. 12 of tlie Act, 
the High Court is debarred by S. 22 from 
questioning the legality of the forfoiture: 
~Tl ) A. 1. R ’ iOl 4”Cal. 242==4T“Cal74'GG.' 
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on the ground that the notification does 
not comply with the requirements pres- 
cribed by S. 12. The ratio decidendi of 
that case applies with equal force to, and 
cannot be distinguished from, the case of a 
forfeiture by notice in writing under S. 4, 
but we have been asked by the learned 
vakil for the petitioner to dissent from 
that decision and come to a different con- 
clusion upon the interpretation of S. 22. I 
can see no reason to dissent from the 
judgment in that case. The section ex- 
pressly provides that no proceeding pur- 
porting to he taken under the Act, which 
the present proceeding undoubtedly was, 
shall be called in question by any Court 
except the High Court “on such appli- 
cation as aforesaid.” The application 
there referred to is an application of the 
nature mentioned in S. 17. S. 17 refers 
to an application to the High Court by 
the person aggrieved to set aside the 
order on one ground and one ground only, 
namely, that the document is not of the 
nature described in^. 4 and the powers 
of the Court set out in S. 19 are confined 
to setting aside the order upon that 
ground and no other, and the result is as 
Sir La%vrence Jenkins C. j., decided in 
Mahomed Ali's case (l) that although the 
notification does not comply with the 
provisions of the Act, the Court is barred 
from questioning the legality of the for- 
feiture it purports to declare. In the 
present case, hosvever, the notice served 
upon the petitioner by the Local Govern- 
ment did in fact, in my opinion, comply 
with the requirements of S. 4. The sec- 
tion does not require that the words 
complained of shall be stated verbatim in 
the notice, but only that they shall be 
stated or described. In the present case 
I have no hesitation in holding that there 
was a sufficient description within the 
terms of the section by referring to the 
words as those contained in the leaflet 
“Ma ki pukar.” Nobody could possibly 
take the description of the words com- 
plained of in the notice as applying to 
anything else than the leaflet in which 
they appear and least of all, the proprie- 
tor of the press by which the leaflet was 
printed, and if a sufficient description is 
given to identify the words considered 
objectionable by the Local Government, 
in my opinion this would be a compliance 
with the terms of the statute. The 
petitioner has therefore failed to substan- 
tiate his first point. 


He next contended that the subject- 
matter of the pamphlet did not fall with- 
in the description contained in S. 4 of 
the Act. It is difficult to read this sec- 
tion without remarking the very com- 
prehensive nature of the language used. 
It is not necessary that the words com- 
plained of should be in themselves sedi- 
tious in order to bring them within the 
purview of the section; it is not neces- 
sary that they should bring into hatred 
or contempt His Majesty or the Govern- 
ment established by law in British India. 
It is quite sufficient if they have this effect 
with regal'd to any class or section of 
His Majesty’s subjects in British India. 
It is not even necessary that they should 
directly bring about this result. If they 
are likely or may have a tendency either 
directly or indirectly, and whether by 
inference, suggestion, allusion, metaphor,! 
implication or otherwise, to do so then 
they are included within the mischief 
aimed at by this section. In the case 
now under consideration I have no doubt 
whatever that the leaflet was within the 
description mentioned in S. 4, Press Act." 
It is written in Hindi and consists of 19 
verses. It represents the mother (India) 
calling to her children. The first five 
verses are devoted to a description of 
India as she was in the opinion of the 
writer in times gone by. He describes 
her as a paradise on earth where no harsh 
words or angry faces were to be seen; 
where money, food and clothing were 
plentiful, where everybody could get 
what he wished for to his heart’s content 
and slept without fear. He then con- 
trasts the lot of India at the present day 
beginning: “Alas, Alas, it is the very same 
Hindustan now that is reckoned a hell 
on earth.” 

Then follows a lament that she has 
fallen into the hands of foreigners and 
knows no rest even for a moment, that 
she has to put up with the words of 
foreigners and bear their kicks having 
become as a puppet at a show and a 
laughing stock to other countries and that 
while she produces all things dogs eat 
them, while she yearns for them, and even 
the meanest laugh at her and she is dried 
up like a milkman’s pail. She then ex- 
horts her 31 crores of children who have 
been nourished by her from infancy to 
unite and be resolute and relieve her dis- 
tress and holds up her “son Gandhi” as 
an example to be followed. 
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It; is oonfcended that the statements as to 
the oondition of India at the present day 
are no more than a legitimate reference 
to the evils which have fallen upon the 
country in recent times, such as plague, 
disease and the high prices of food and 
material which prevail, and that the 
suggestion is merely that foreign goods 
and foreign habits and customs are 
accountable for present conditions. It is 
argued that the metaphor employed of 
dogs eating her produce while India 
yearns for it only refers to foreign com- 
petition destroying the home markets 
and that there is nothing in the leaflet 
which can be calculated to bring the 
Government or any section of the com- 
munity into hatred or contempt. If this 
indeed was the intention of the writer, 
he has, to siy the least, been most un- 
fortunate in his choice of language. It 
jis undoubtedly quite legitimate to ad- 
Ivoacte in writing a change in the system 
of Government or in the existing social 
conditions and to urge the community 
or any section thereof to combine for 
for this purpose. It is also legitimate 
to compare unfavourably existing con- 
ditions with those of a bygone age, but 
under the law as it stands at present this 
can only be done provided the method 
employed does not infringe S. 4, Press 
Act ; and whatever the intention of the 
writer may be, he must take care so to 
guard his language that it should avoid a 
tendency to bring into hatred or con- 
tempt the Government or any class of 
His Majesty’s subjects in British India. 
Having read and considered the document 
complained of I feel bound to come to the 
conclusion that it comes directly within 
the description contained in S. 4 of the 
Act. 

The picture convoyed is that of a pros- 
perous, happy and contented people 
having fallen into the hands of foreigners 
who abuse and beat them allowing them 
no rest, who consume their substance and 
let them go hungry and who convert an 
earthly paradise into a hell on earth. In 
my opinion this leaflet, representing as 
it does an absolutely untrue picture, al- 
though it might not impose upon the 
educated portion of the population, can- 
not help but bring into hatred and con- 
tempt not only the Government of India 
but the whole of the British community 
in the minds of an emotional and ill- 
educated people, a description which 


applies to the majority of the peasants 
of this country who are always apt to 
give undue weight to matters put before 
them in print. Moreover, I feel quite 
unable to accept the suggestion of the 
petitioner that the intention of the 
writer of this leaflet was a legitimate and 
innocuous one. In my opinion the whole 
thing teems with hatred and contempt 
against the system of Government and 
the British community in India and does 
not hesitate to put forward an entirely 
distorted view of the existing coalitions 
with the object of fostering sentiments 
of hatred against those who are alleged 
to be the authors of the evil conditions 
depicted, and I think that the petitioner 
in this case has reason to congratulate 
himself that he has suffered no worse a 
penalty than that of the forfeiture of 
his deposit. I would dismiss this appli- 
cation with costs. Hearing fee three 
gold mohurs. 

Coutts, J. — The petitioner in this 
case is the keeper of the Katnakar 
Press at Muzaffarpur, whose security 
amounting to Rs. 500 has been forfeitei 
to His Majesty by a Notification of 
Government No. 1815-G, dated 8th Octo- 
ber 1918, which is as follows : 

“Whereas it appears to the Lieutenant-Gov'er* 
nor in Council that tho printing press known as 
the Ratnakar Press, Muzaffarpur, in respect 
of which security to tho amount of Rs. 500 has 
been deposited in accordance with the provisions 
of S. 3 (l). Press Act, 1910, has been used for 
printing a leaflet in Hindi entitled “Maki pukar’ 
(Call of the Mother) containing words which are 
likely or may have a tendency, directly or in- 
directly, whether by inference, suggestion, al- 
lusion, metaphor, implication or otherwise, to 
briug into hatred and contempt the Government 
established by law in British India or to excito 
disaffection towards the said Government. Novr 
therefore take notice that tho Lieutenant-Gover- 
nor in Council iu pursuance of S. 4 (l), Press Act, 
1910, declares the security of Rs. 500 deposited 
iu respect of the Rantnakar Press, TVlu/.affarpur 
and all cojiies of tho leatlet called ‘‘Ma Ui pukar” 
(Call of the Mother), wherever found, to bo for- 
feited to His Majesty.” 

Tsvo points have been urged before us 
on behalf of the petitioner. The first is 
that the notification is not in accordance 
with law inasmuch as the words in the 
leaflet “Ma ki pukar,” which would bring 
the case within the scope of S. 4, Press 
Act, have not been sufficiently stated 
and described as reciuired by that section. 
It is however clear from the notification 
that it refers to the leaflet as a wholoand 
not to any particular words in it. This 
being so, it was unnecessary in tho nobifi- 
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cation to set out the whole leaflet which 
has I consider been sufficiently described. 
Even if this were not so however we 
would not, in my opinion, be entitled to 
consider the sufficiency or otherwise of 
the notification. S. 22 of the Act is as 
follows : 

“Every declaration of forfeiture purporting to 
be made under this Act shall, as against all per- 
sons, be conclusive evidence that the forfeiture 
therein referred to has taken place, and no pro- 
ceeding purporting to be taken under this Act 
shall be called in question by any Court, except 
the T-Iigh Court, on such application as aforesaid, 
and no civil or criminal proceedings, except as 
provided by this Act, shall be instituted against 
any person for anything done or in good faith 
intended to be done under this Act.” 

This is a limiting section which takes 
jurisdiction from all Courts, leaving the 
High Court only with the very limited 
jurisdiction given by the words “except 
the High Court on such application as 
aforesiid.” These words plainly refer 
to an application made under S. 17 of the 
Act, which runs as follows : 

“Any person having an interest in any pro- 
perty in respect of which an order of forfeiture has 
been made under Ss. 4, 6, 9, 11 or 12 may with- 
in two months from the date of such order, apply 
to the High Court to sot aside such order on the 
ground that the newspaper, book or other docu- 
ment in respect of which the order was made, 
did not contain any words, signs or visible re- 
presentations of the nature described in S. 4, sub- 

S. (1).” 

The jurisdiction then which is left to 
the High Court is a jurisdiction to en- 
tertain applications to set aside an order 
on the grounds indicated in S. 17 of the 
Act and this jurisdiction is, in my opin- 
ion, strictly confined to a consideration 
of these particular grounds. It has been 
urged that when an application has been 
made under S. 17 of the Act, the whole 
matter is opened up and the High Court 
have then jurisdiction to consider the 
correctness or otherwise of the notifica- 
tion. This is not,. in opinion, a correct 
reading of S. 22 itself and that it was 
not the intention of the Act is clear 
from the fact that, if it were open to the 
High Court, on an application under 
17 of the Act, to consider the whole 
matter including the correctness or other- 
wise of the notification, there would have 
been no object in restricting the scope 
of an application under S. 17 of the Act. 
The section would have allowed an ap- 
plication to be made questioning not 
only the correctness of the interpreta- 
tion. but also the legality or otherwise 
of the notification. This was also the 


view taken in the case of Mahomed Alt 
V. Emperor (l). It is true that Stephen, 
J., expressed a doubt on the point, but 
his doubt was not sufficiently strong to 
make him dissent from the other two 
learned Judges. The second point urged 
before us is that in fact the leaflet 
does not come within the scope of S. 4,. 
Press Act. There is nothing objection- 
able in the first five stanzas, which 
merely depict the state of India as it 
used to be, but the next eight stanzas 
describe the present condition of India 
in the following terms : 

“A hell on earth. Having fallen into the 
hands of foreigners I know no rest even for a 
moment. I put up with the words of foreigners 
and also bear their shoes (tramps and kicks,) 
Dogs eat and I yearn for them. I am being dried 
up like a milkman’s pail.” 

Mr. Gour Chandra Pal contends that 
by the expression “A hell on earth,’* 
plague, famine, malaria and the recent 
epidemic of influenza are referred to ; 
that “having fallen into the hands of 
foreigners I- know no rest even for a 
moment” refers merely to the trade of 
the country having been taken by Ger- 
mans and other foreigners ; that I put 
up with the words of the foreigners and 
also bear their shoes” merely means that 
Indians by their own fault have become 
hewers of wood and drawers of water ; 
that the expression “dogs eat and I yearn 
for them” refers to the trade of the 
country having been taken out of the 
hands of Indians. He has given no ex- 
planation of “I am being dried up like 
the milkman’s pail,” but presumably he 
would also interpret this in the same 
way. He further urges strongly that the 
fact that in the last stanza the Indians 
are called on to take courage and be re- 
solute like “Brother Gandhi” shows 
clearly that the writer had no seditious 
intention and that on a reasonable inter- 
pretation of the whole leaflet it is not 
seditious and cannot come within the 
terms of S. 4. We are not concerned with 
what the intention of the writer may 
have been and it is doubtful whether we 
are even concerned with what the rea- 
sonable interpretation of the leaflet might 
be. In the case in Mahomed AH v. 
Emperor (l) Sir Lawrence Jenkins, C. J.^ 
has said : 

“It is not enough for the applicant to show 
that the words of the pamphlet are not likely to- 
bring into hatred or contempt any class or sec- 
tion of His Majesty’s subjects in British India, 
or that they have not a tendency in fact to bring 
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about that result. But he must go further and 
show that it is impossible foe them to have that 
tendency either directly or indirectly, and whe- 
ther by way of inference, suggestion, allusion, 
metaphor or implication. Nor is that all; for we 
find that the legislature has added to this the all- 
embracing phrase ‘or otherwise’.** 

The correctness of this view has been 
doubted in a later case of Mrs. Annie^ 
Besant v. Government of Madras (2), but 
the scope of the section is so wide that 
the interpretation of Sir Lawrence Jen- 
kins would appear to be justified. In 
the present case however it is unneces- 
sary to consider this matter because even 
if we accept the contention of Mr. Gour 
Chandra Pal that a reasonable interpre- 
tation must be put on the leaflet it still 
clearly comes within the scope of the 
section. It is impossible to accept Mr. 
Pal’s ingenious interpretations. The 
leaflet describes India in former days as 
**A i:)aradi9e on earth,” in which there 
was no want and in which every one 
“easily got whatever he wished.” It 
then goes on to describe India now as a 

hell on earth” due to having fallen into 
the hands of foreigners, and finally it 
invites Indians to combine to remove the 
distress of the country. To the ordinary 
reasonable reader “foreigners” can mean 
nothing but the British Government; the 
leaflet has a direct tendency to bring 
Government into hatred and contempt 
and is clearly within the scope of S. 4. 

Manuk, J. The petitioner, who is 
the keeper of the Ratnakar Press at 
Muzalfarpur, applies to this Court under 

I^» Press Act (l of 1910), to set aside 
an order of forfeiture passed by the Local 
Government under S. 4 (1) of the Act, 
declaring the security of Rg. 500 depo- 
sited in respect of the Ratnakar Press 
forfeited to Ilis Majesty. The reason 
given for tliis forfeiture, as set out in the 
notice required by S. 4 is that the press 

bas bcon used for printing a leaflet in Hindi 
entitled • Ma ki pukar” (Call of the Mother) con- 
taining words which are likely or may have a 
tendency directly or indirectly, whether bv infer- 
ence suggestion, allusion, metaphor, implication 
or otherwise to bring into hatred and contempt 
the Government established by law in British 
India or to excite disaffection towards the .said 
CTOvernment.” 

It may be mentioned in passing that 
tlie notice also declared the copies of this 
leaflet forfeited, but no application has 
been made to us with respect to this part 
of the first order. The objection taken on 

fche petitioner is that the notice 

(‘2) tlOlG] 39 Mad. 1085=37 I. O. 625. 


is illegal inasmuch as it does not set out 
the words which in the opinion of the 
Local Government fall within S. 4, 
01. (l) (o), and it is contended that this 
Court has jurisdiction under S. 22 to 
revise on this ground any proceeding 
purporting to be taken under this Act. 
Certain passages in the judgment of 
Stephen, J., in the case of Mahomed AH 
V. Emperor (l) are relied on in support 
of this contention. In that case the 
Court was considering a notification, 
under S. 12 (l) of the Act, which enjoins 
that the Local Government should state 
the grounds of its opinion in the notifi- 
cation declaring the newspaper, book or 
other document forfeited. Sir Lawrence 
Jenkins, 0. J., held that the notification 
was defective in this material particular, 
but also held that S. 22 of the Act 
barred the Uigh Court from questioning 
the legality of the foreiture except on 
the solo ground allowed by S. 17. Wood- 
rolie, J., concurred with the learned 
Chief Justice; but Stephen, J., seems to 
have entertained a doubt regarding the 
limit placed on the Pligh Court’s juris- 
diction. That doubt however was not 
sufficiently strong to impel him to differ 
from the other two learned Judges and 
hold that the defect in the Notification 
laid the forfeiture open to revision on 
this ground by the High Court. In the 
case of Mrs. Annie Besant v. Government 
of Madras (2) Abdur Rahim, Ott'g. C. J., 
held that S. 22 read with Ss. 17 and 19 
debarred the High Court from inter- 
fering with the order of forfeiture except 
on one ground, namely, that the extracts 
in question are not of the nature described 
in sub-S. (l), S. 4, while Ayling J., at* 
p. 1129, observed that the High Court 
was a Special Tribunal constituted under 
a special enactment for a single specific 
purpose, namely, to determine whether 
certain words were or were not of the 
nature described in S. 4, Cl. (l), and 
Seshagiri Aiyar, J., at p, 1148, ruled to 
the same effect. 

Quite ai)art from authority however I 
am of opinion that the learned vakil’s 
contention overlooks the significance, in 
S. 22 of the words on such application 
as aforesaid. ’ Tlieso words clearly refer 
the jurisdiction, to call in question any 
proceeding i)urporting to be taken under 
the Act, back to the application 2 ‘ 6 **niis- 
sible under S. 17, and when we examine 
S. 17, we find that on one ground and 
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one ground alone may an aggrieved person 
apply to the High Court to set aside an 
order of forfeiture made under Ss. 4, 6, 
9, 11 or 12. The learned vakil, however 
contends that though the application is 
limited to one ground, if an application 
is made under S. 17, the High Court is 
immediately given jurisdiction under S. 22 
to revise the whole of the proceedings. 
To yield to this contention would be to 
hold that the positive and particular pro- 
visions of S. 17 limiting the right of the 
aggrieved person were controlled by the 
negative provisions of a later section, 
i. 0 ., the second portion of S. 22, barring 
in general the jurisdiction of all Courts 
except the High Court “on such applica- 
tion as aforesaid.*’ Such a result would 
be against all the well- recognized canons 
of construction. As was observed by the 
Master of the Rolls in Pretty v. Solly (3): 

■‘The rule is, that wherever there is a parti- 
cular enactment and a general enactment in the 
same statute, and the latter, taken in its most 
comprehensive sense, would overrule the former, 
the particular enactment must be operative.” 

It was next urged that it was unneces- 
sary for the legislature to enact certain 
safeguards in the matter of the required 
notice under S. 4, or the notification 
under S. 12, if indeed the High Court 
may not revise the proceedings on the 
ground of neglect bo comply with all the 
requirements of the Act. The answer to 
this, in ray opinion, is that the legisla- 
ture m^y well have had present to its 
mind the necessity of compelling the exe- 
cutive authorities to apply their minds 
to the facts of each case before taking 
action, and therefore enacted certain safe- 
guards. In any case it is our duty to 
interpret the Act and not begin by as- 
suming, as Liord Coleridge, C. J., said in 
Beg V. Mansel Jones (4), what the legis- 
lature ought to have done; and in con- 
struing the Act we must give effect to 
every part of the statute even if the con- 
sequence be a hardship on individuals. 

Moreover, apart from the bar to our 
jurisdiction to interfere on such a ground 
I hold that the notice in this case does 
comply with the provisions of S. 4 (1) 
and is not defective. The section enjoins 
that the notice should ‘-stateor describe” 
the objectionable words, etc. It is ap- 
parent from the notice that the Local 
Oovernment took exception to the leaflet 
.as a whole and in these circumstances it 

(3) ^18591 26 Beav. G06. 

(4) L1889] 23 Q. B. D. 39. 


was sufficient that the notice so described 
the leaflet as to identify it beyond all 
doubt. In so identifying it, the notice 
did in fact by implication state the words 
objected to inasmuch as it objected to all 
the words taken as a whole. The first 
contention of the petitioner therefore 
fails. The next contention has reference 
to the pamphlet itself. On this topic I 
need only say that I agree entirely with 
the judgment passed by the learned Chief 
Justice and in doing so, speaking for my- 
self, I adopt the principle that the Court 
has to look to the reasonably possible 
effects which the words may produce. I 
concur in the proposed order. 

V.S./r.k. Appeal dismissed. 

A. I. R. 1919 Patna 90 

Chapman and Atkinson, JJ . 

Lachminarain Agarwala Petitioner. 


v. 

Thakurhari Dutta — Opposite Party. 
Civil Ravn. No. 216 of 1917. Decided 
on Ist February 1919, against order of 
Addl, Deputy Commr., Manbhum, D/- 
18th April 1917. , ^ 

Chota Nagpur Tenancy Act (1908), Ss. 177, 
218 and 224 — Suit for rent — Third party 
claiming right to receive rent — Appeal from 
decision lies to Deputy Commissioner and not 
to Judicial Commissioner. 

Section 177 provides for the decision of rent 
suits, in which a third party who claims the 
right to receive rent from the tenant is im- 
pleaded, without deciding the question of title. 
The sect'on requires the Court to dispose of the 
matter merely upon a decision of the question 
as to who had actually under good faith received 
and enjoyed the rent before the institution of 
the suit. No question of title to or interest in 
the land is decided in such a case. Therefore an 
appeal from the decision in such a suit lies to the 
Deputy Commissioner and not to the Judicial 
Commissioner. tP 91 ^ L 

Sisir Kumar Mitter—ior Petitioner, 






kherji — for Opposite Party. 

Chapman, J. — This application in 
revision has been made by the plaintiff. 
He sued the defendant for the recovery 
of rent. The defendant pleaded that the 
rent was payable to a third party named 
Raghunath Hazra. Raghunabh Hazra 
was accordingly made a party under 
S. 177, Ghota Nagpur Tenancy Act. The 
suit ended with the decision that the rent 
was payable to Raghunabh Hazra. There 
was an appeal to the Deputy Commis- 
sioner which was dismissed. 

^^0 are asked in revision to interfere 
on the ground that the appeal did not Vi® 
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to the Deputy Oommiasioner but to the 
Judicial Commissioner under S. 218 
read with S. 224, Chota Nagpur Tenancy 
Act. S. 177 of the Act however which 
is referred to in the judgment provides 
for the decision of cases such as this 
without deciding the question of title. 

That section requires the Court to dis- 
pose of the matter merely upon a decision 
of the question as to who had actually 
under good faith received and enjoyed the 
rent before the institution of the suit. 
That was all that was actually decided 
in this case. No question of title or 
interest to the land was in our opinion 
decided. That being so, in our view the 
appeal lay to the Deputy Commis- 
sioner. The other point taken in revision 
is with reference to an order of the first 
Court refusing an adjournment, which 
was prayed, for in order that a warrant 
should issue for the arrest of a witness 
who had ignored the process of the Court. 
It is true that the first Court, who ap- 
pears to have erred in not taking any 
steps on the report of the peon, isopen to 
censure on that ground, but as that point 
was not taken in appeal to the Deputy 
Commissioner, we are unable to interfere 

in revision. The application is rejected 
with costs. 

Atkinson, J. — -I agree. 

V.S./r.k. Application rejected. 

A. I. R. 1919 Patna 91 

Das, j. 

Ram Charitar ICahar — Petitioner. 

V. 

Kmperor — Opposite Party. 

Criminal Revn. No. 114 of 1919. De- 
cided on 8th May 1919, against order of 
Addl. Dist. Magistrate, Patna. 

Police Act (5 of 1861), S. 34 (7)— Ingredi- 
6ntft of offence* 

Unless it is proved that an act complained of 
was to the obstruction, inconvenience, annoy- 
ance. risk, danger or damage of the residents or 
passengers, there cannot be a conviction under 

tP 92 c 11 

Hasan Imam. Sarat Kumar Danerii, 
D. N. Sircar, Abani Bhusan Mukerji and 
Panchanan Banerji—iox: Petitioner. 

Judgment. — This application is direc- 
^d against on order of the Additional 
District Magistrate of Patna convictin® 
the petitioner under S. 34, I»olice Act” 
and sentencing him to pay a fine of Ra. 'A. 
The petitioner was. in the first instance, 
tried for an olfence under S. 34, Bye- 
Laws of the Patna Administration Com- 


mittee and was convicted under that 
section by a Deputy Magistrate and was 
sentenced to pay a fine of Rs. 2. There 
was an appeal to the Court of the Addi- 
tional District Magistrate of Patna, who, 
in view of the fact that sanction had not 
been obtained for trying the petitioner 
under S. 34 of the Bye-Laws of the Patna 
Administration Committee, set aside the 
conviction under that section, but con- 
victed him, as I have stated, under S. 34, 
Police Act, and imposed a fine of Rs. 2 
on the petitioner. S. 34, Police Act, 
provides that 

“Any person who, on any road or in any open 
place or street or thoroughfare within the limits 
of any town to which this section shall be spe- 
cially extended by the Local Government, com- 
mits any of the following offences, to the ob- 
struction, inconvenience, annoyance, risk, danger 
or damage of the residents or passengers shall, 
on conviction, before a Magistrate, be liable to a 
fine.” 


JLhe onence of which the petitioner 
has been convicted is set out in Cl. 7, 
S.^ 34, which runs as follows: 

“Any person who wilfully and indecently ex- 
poses his person, or any offensive deformity or 
disease, or commits nuisance by easing himself, 
or by bathing or washing in any tank or re- 
servoir not being a place set apart for that pur- 
pose.” 


It will be noticed therefore that be- 
fore a person can be convicted under 
S. 34, Police Act, it must be established 
that the act complained of was to the 
obstruction, inconvenience, annoyance, 
risk, danger or damage of the residents 
or passengers. ^ It is not suggested that 
the act complained of was to the obstruc- 
tion, inconvenience, risk, danger or 
damage of any person, but it is suggested 
by the judgment of the learned Addi- 
tional Magistrate that it wag presumably 
to the annoyance of the residents or 
passengers. There is absolutely no evi- 
dence on the record that the act com- 
plained of was to the annoyance of the 
residents or passengers, nor, as I read 
the judgment of the Additional District 
Magistrate, does be say that there is any 
evidence on the record to that effect; 
but he comes to the conclusion that the 
act having been proved, it must have 
been to the annoyance of tlie passengers, 

I cannot assent to the proposition tliat 
we are at liberty to assume the existence 
of that which the legislature says is an 
essential ingredient of an offence. It is 
not without some reason that tlie legis- 
lature has laid down certain conditions 
precedent for a conviction under S. 34, 
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and ifc seems to me that if the learned 
Additional District Magistrate’s view of 
law be correct, then the following words 
appearing in the section, “to the obstruc- 
tion, inconvenience, annoyance, risk, 
danger or damage of the residents or pas- 
sengers,” are purely ornamental and 
therefore wholly unnecessary for the pur- 
pose of legislation. I hold that unless 
it is proved that the act complained of 
was to the obstruction, inconvenience, 
annoyance, risk, danger or damage of the 
residents or passengers, there cannot be 
a conviction under S. 34, Police Act. 

There is absolutely no evidence on the 
record to show that there was any resi- 
dent or passenger present at the time 
when the act complained of took place, 
nor that it took place within sight of 
any resident or passenger nor that any 
annoyance was caused to any resident or 
passenger. It is also very doubtful if 
the place where the act complaioed of 
took place is visible from the public road 
as the two witnesses called by the pro- 
secution contradict each other on this 
point. In my view therefore the convic- 
tion under S.’ 34, Police Act,^ cannot be 
sustained. In view of this finding, it is 
unnecessary to consider the other points 
that have been argued by Mr. Hasan 
Imam. I would set aside the conviction 
and sentence passed on the petitioner and 
direct that the fine, if paid, be refunded. 

V.s /b-K- Conviction set aside. 
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DAWSON-MlLIiER, C. J. AND COUTTS, J. 
Mt. Bibi Nabi — Appellant. 

V. 

Baij 7 iath Goenka — Respondent. 

Privy Council Appeal No. 65 of 1917, 
Decided on 10th February 1?19. . 

Civil p. c. (1908), S. 110 and O. 45, Rr. 4, 
7 and 8— Appeal lo His Majesty in Council 
Two appeals consolidated for purposes of 
pecuniary valuation— Security must be de- 
posited in respect of both appeals— Security 
furnished only in one— Both appeals will be 

applicant referred to in R. 7, O. 45, is the 
appellant and where there are two or niore 
nellants whose appeals must bo consolidated 
fore the conditions necessary for granting the 
application are fulfilled, the security required by 
the rule is the whole security and not merely the 
security which the appellants m one 
peals have to furnish. IL JH •u 

Where two appeals are consolidated for purposes 
of pecuniary valuation and a certificate is 
ted that the consolidated appeals comply with 
the provisions of S. llO and are fit ones for appeal 
to His Majesty in Council, security for costs must 


be deposited in respect of both the appeals» 
and in default of furnishing such security the- 
appeals will be stayed. If security is furnished 
only in one appeal both the appeals lose the 
character of consolidated appeals, and as neither- 
of them separately would comply with the pro- 
visions of S. HO of the Code both are liable to be- 
stayed in default. IP 92 O 21 

Sultan Ahmad and Muhammad Tahit 
— for Appellant. 

Hasan Iman — for Respondent. 

Judgment. — The applicant in this- 
case is Mt. Bibi Nabi Zobra. Her peti- 
tion of appeal to His Majesty in Council 
was filed on 31st October 1917. .There- 
after a question arose as to the amount 
or value of the subject-matter in dispute,, 
and on 5th December 1917 the matter 
was referred to the trial Court to deter- 
mine such amount or value and report 
thereon. On 16th January 1918 the 
Court reported that the amount of the 
subject-matter in dispute was Rupees 
8,898-14-0 or less. A petition in objec- 
tion to that report was subsequently filed 
by the applicant. On 23rd July 1918 
before the objection to the report was 
heard, the applicant filed a petition pray- 
ing that this appeal numbered 65 of 1917, 
aud Appeal No. 76 of 1917, which arose 
out of the same judgment and involved 
substantially the same questions for 
determination, should be consolidated for 
purposes of pecuniary valuation. A simi- 
lar report as to the amount or value in 
Appeal No. 75 had also been made, and 
it appearing that the total value of the 
two appeals amounted to over Rs. 10,000 
this Court made an order, dated 30th 
July 1918, consolidating the two ap- 
peals for purposes of pecuniary valuation, 
and granting a certificate that the con- 
solidated appeal complied with the pro- 
visions of S. 110, Civil P. C., and was a 
fit one for appeal to His Majesty in C^n- 
oil. The appellant in Appeal No. 66 in 
due course furnished the security re- 
quired from her for the respondent’s 
costs and deposited the amount estimated 
for printing and transmitting the record 
under O. 45, R. 7, but her co-appellants 
in Appeal No. 75 failed to file the secu- 
rity required from them, and the appeal, 
so far as they were concerned, was stayed 
for default. The case now comes before 
us on the question whether, notwith- 
standing that a certificate has been gran- 
ted to the effect that it fulfils the re- 
quirements of S. 110, Civil P. Cy the 
appeal should be allowed to proceed anoi 
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be finally admitted, seeing that the sub- 
ject-matter of the appeal no longer fulfils 
those requirements. The applicant relies 
upon O, 45, R. 8 which provides that 

^*where such security has been furnished and 
deposit made to the satisfaction of the Court the 
Court shall, inter alia, declare the appeal ad- 
mitted.’* 

The learned Government Advocate, on 
her behalf, contends that the Court, hav- 
ing granted the certificate on grounds 
which at the time it was granted could 
not be impeached, all that remained to 
ba done so far as the present appellant 
is concerned was to comply with the 
provisions of R. 7, O. 46; and, as this 
has been done, the Court is bound by 

R. 8 to admit the appeal. It is admitted 
that the Court has power to review its 
own order, but only on grounds which 
would have been applicable at the time 
the order was made; and that, once the 
certificate is granted, the appellant has a 
sort of vested right of which no sub- 
sequent events can deprive her if the 
conditions imposed by K. 7 are fulfilled. 
"Whatever merit that argument may have 
it is first necessary to see whether the 
conditions have, in fact, been complied 
with. It must be borne in mind that, 
apart from the assistance of the appel- 
lants in Appeal No. 75, this appeal 
never could have been launched at all, 
and, having invoked the appellant in 
Appeal No 65 is necessarily dependent 
upon their od operation to see that the 
rules are obeyed. The certificate relied 
on was to the effect that the consolidated 
appeal complied with the provisions of 

S. 110 and was a fit one for appeal to 
His IMajesty in Council. Such an appeal 
no longer subsists. The certificate that a 
consolidated appeal complies with the 
section does not entitle the appellant to 
a final admission of an appeal which has 
ceased to bear that character. The ap. 
plioant referred to in R. 7 is the appel- 
lant, and where there are two or more 
whose appeals must bo consolidated be- 
fore tlie conditions necessary for granting 
the application are fulfilled, I think the 
security required by R. 7 is the whole 
security in such a case and not a portion 
only of that which the appellants to- 
gether have to furnish. In the present 
case that security has not been furnished 
within the meaning of R. 8. and the 
Court in such a case cannot admit the 
appeal. It may be unfortunate for the 


present appellant that through no fault 
of hers her partners in litigation have 
failed h-er at the eleventh hour, but this 
is one of the risks she bears as the price 
of their assistance. To decide otherwise 
would, I think, be contrary to the spirit 
and meaning of the rules. It would open 
the door so as to admit appeals in many 
cases where the provisions of S. 110 as 
to value were not in fact complied with, 
if the only requisite necessary to sur- 
mount the obstacle presented by that 
section were the temporary assistance of 
a co-appellant who could retire when no 
longer needed. 

The learned Government Advocate has 
asked us to allow him an opportunity 
of proceeding with his objection to the 
report of the Subordinate Judge as to 
the value of the subject-matter of his 
appeal, which was not pressed after the 
consolidation order made that course 
unnecessary. I think in the circum- 
stances which have arisen the applica- 
tion is reasonable. The order of the 
Court will be that this appeal bo stayed 
save in so far as ma^^ be necessary to 
determine the applicant’s objection to the 
report of the Subordinate Judge as to the 
value of the subject-matter of the appeal. 
On the determination of that matter let 
the case come before the Bench for fur- 
ther orders. The applicant will bear 
the costs of the present application. 

V.S./r.K. Appeal stayed. 
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Atkinson and Das, JJ. 

Patto Kumari — Plaintiff — -Petitioner. 

v. 

Upeitdra Nath Ghosh — Defendant — 
Opposite Party. 

Civil Rpvn. No. 275 of 1918, Decided 
on 17fch February 1919, to revise deci- 
sion of Sub. Judge, Rajmahal, D/. 20th 
August 1918. 

^ (a) Civil P. C. (1908), Sch. 2. Para. 15— 
Award given after time is not nullity but only 
voidable. 

Paragraph 15, Sch. 2, docs not render an award 
m ade out of time per se a nullitv : the award is 
merely voidable, and if not sought to bo set aside 
within ten days from the time when it is filed, it 
is binding upon the parties. |p 95 C 

PC. (1908) Scb. 2, Paras Sand 
15— Though It IS Court’s discretion to extend 
time, still that discretion does not negative 
right to extend time by agreement acquiesced 
in between parties to arbitration. 

The Court is the person primarily dc-signated 
and intended by para. 8 , Sch. 2, to bo the 'source 
by whoso authority the time for making an award 



1919 


PaTTO KUMARI V, XJPENDRA NATH 


94 Patna 

is to be enlarged. The power vested in the Court 
under that rule is permissive and discretionary, 
but it does not negative the right to extend the 
time by agreement impliedly agreed to and ac- 
quiesced in between the parties to the arbitration 
proceedings. [P 96 O 1 23 

Where parties attend and recognize that the 
arbitrator has jurisdiction to continue the arbitra- 
tion, even though the time for making the award 
has expired, they are estopped by their conduct 
from seeking to 'impugn the award on the ground 
that it was invalid by reason of being filed out 
of time LP 98 0 2] 

The Court in inquiring into the question whe- 
ther an award is voidable or not as having been 
made out of time, has to consider mixed questions 
of law and fact, and if in the exercise of its juris- 
diction it decides honestly some matters of law or 
fact erroneously even though such decision may 
involve a determination as to the regularity or 
irregularity of some method of procedure, this 
determination would not necessarily render appli- 
cable the provisions of S. 115, Civil P. C. 

LP 98 C 2 P 99 C 13 

Hasan Imam and Gangadhar Das — 
for Petitioner. 

Lain Mohan Ghose — for Opposite Party. 

Judgment. — This application in civil 
revision is made to us from an order 
made by the Subordinate Judge of Raj- 
mahal dated 20th August 1918. It is 
necessary to state the facts out of which 
the necessity for the present application 
has arisen. A suit was instituted in 
which Bibi Patto Kumari was the plain- 
tiff, and Upendra Nath Ghosh was defen- 
dant. The plaintiff was the mother of 
her minor son, who succeeded to the 
business of Gopal Chand Rai-Darhanpat 
Singh Baldeo. The defendant was the 
head gumashta of the business during 
the lifetime of the minor’s father. It is 
suggested that after the minor’s father 
died, it was found that the defendant had 
been guilty during the minor’s father’s 
lifetime of various acts of dishonesty; 
and that he^had misappropriated moneys 
belonging to the firm. The allegation by 
the plaintiff is that the defendant, having 
been brought to book by her, as guardian 
of the minoron the death of her husband, 
consented to execute a hand note to 
secure the loss sustained by the firm by 
reason of his alleged defalcations esti- 
mated at a sum of Rs. 5,000. The hand- 
note was excuted by the defendant in 
favour of the minor; and was dated 23 st 
October 1912. When the hand-note 
came to maturity, it was presented for 
payment and dishonoured, the defendant 
having failed to pay the sum of Rs. 5,000 
due thereon; whereupon the plaintiff, as 
guardian of her minor son instituted a 


suit in the year 1915 against the defen- 
dant to recover the amount due on the 
aforesaid hand-note. The aforesaid suit 
has been referred to in this application 
as Money Suit No. 2 of 1915. 

Por three years the suit lay in abeyance; 
and nothing aotivewas done. The mother 
of the minor was plaintiff in the suit; 
and Upendra Nath Ghosh, the former 
head gumashta of the old firm, was defen- 
dant. Accordingly litigation having be- 
come more or less unsatisfactory, the 
parties agreed on 26th February 1918 to 
submit their differences in that suit to 
arbitration as being the most competent 
and convenient form of tribunal to deter- 
mine and decide the issues in dispute 
between the parties thereto. The arbi- 
tration naturally involved, having regard 
to its character, the taking of an account; 
coupled with evidence to prove and to 
establish that there had been misappro- 
priation of the firm’s moneys by the 
defendant. The Court in which the 
suit was institued was willing that the 
matter in dispute between the parties 
thereto should be referred to arbitration; 
and an order was made by the ‘Court on 
26th February 1918, referring the mat- 
ters in issue to the arbitration of the 
persons selected and nominated by the 
parties to the original suit; and the 25th 
March 1918 was fixed as the date within 
which the arbitrators should make their 
award. Four persons were named as 
arbitrators; and they all appear to have 
been gentlemen of worth and position 
and residents of the district in which the 
parties to the suit resided, with a know- 
ledge of commercial dealings and the 
methods of book-keeping. A short time 
after the matters in dispute had been 
referred to arbitration, it became quite 
evident that the arbitrators could not 
make their award within the time speci- 
fied by the order of the learned Subordi- 
nate Judge dated 26th February 1918 
under R. 3, Sch. 2, Civil P. C., and ac- 
cordingly the learned Subordinate Judge 
enlarged the time for the arbitrators 
making their award, for reasons which 
appeared satisfactory to him, to 26th 
June 1918. The award however was not 
made within that time. The award was 
actually made on 10th July 1918 and 
filed in Court on 12th July 1918. 

It is contended before us that inasmuch 
as the arbitrators failed to make their 
award within time, that is to say, within 
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or by 25th June 1918, that therefore the 
learned Judge had no ‘jurisdiction or op- 
tion under the rules of the Civil Proce- 
dure Code save and except to set* aside 
the award which was made out of time 
and filed on 12th July 1918. If the case 
stood alone on these facts, there might 
be some force in the contention presen- 
ted on behalf of the petitioner. It is 
necessary however to consider the pro- 
visions of the rules with regard to the 
procedure applicable to arbitration pro- 
ceedings under the Civil Procedure Code. 

R. 1 gives the Court power, when the 
parties agree to refer a matter pending 
before a Court of civil jurisdiction to 
arbitration. R. 3 provides that an order 
of reference shall be made, and that a 
time sliall be specified within which the 
arbitrators shall make their award. .R. 8 
provides that if the award cannot be 
made within the time specified by the 
Court by its first -order of reference, 
then the time may be enlarged by the 
Court from time to time, until such time 
as the Court shall think fit. R. 15 is 
the one mainly material for the purposes 
of our consideration. R. 15 of the pre- 
sent Code differs materially from the old 

S. 521 of the prior Code. R. 15, Sch. 2. 
Civil P. C., is the rule or order which 
confers jurisdiction upon Courts acting 
within their discretion to set aside 
awards, if an application be made within 
the time limited, for setting aside an 
award upon any of the three grounds 
specified in that rule. Admittedly the 
present application, so far as the argu- 
ment addressed before us is concerned, is 
conversant only with the latter portion 
of the cause provided for setting aside an 
award specified in sub-Cl. (c), R. 15. and 
summarized, the contention is as follows: 

That inasmuch as the award was made 
late and out of time, consequently the 
award itself is per se void and a nullity: 
and that therefore there was no juris- 
diction in the Court to hold that the 
award could be operative or binding upon 
the parties, it having been made out of 

io"?o ^ 25th Juno 

IJlb. Now the essential difference bet- 
ween the old Code and the new Code ap. 
pears to be this- that whereas the old 
Code by S 521, Civil P. O.. expressly 
made an award out of time a nullity, the 
existing rule varies the old section of the 
prior Code, by providing that if an award 
18 made out of time it only affords a 


ground or reason for setting aside the 
award if the parties so desire to assert 
the right: provided the Court acting 
within its discretion is satisfied that the 
ground upon which the validity of the 
award is impeached is just and fair, and 
that in equity and fair dealing it ought 
and should be set aside. R. 15 therefore 
does not render an award made out of 
time per se a nullity; it is merely void- 
able, and if not sought to be set aside 
within 10 days from the time when the 
award is filed, it is binding upon the par- 
ties thereto notwithstanding its infir- 
mities. 

Sir Lawrence Jenkins laid down this 
principle in the case reported as Shib 
Kristo Daw & Co. v. Satish Chandra 
Dutt (l), and authority will also be found 
in support of the same proposition in the 
case reported as Khan Singh v. Mohan 
Dal (2) and in which Rattigan, C. J., 
referring to the decision of Sir Lawrence 

Jenkins, already cited, is reported as stat- 
ing: 

This exposition of the law accords, if I may 
venture to say so, with my own views as to the 
proper interpretation of para. 15, Sch. 2 of the 
present Civil P. O. ; and I accordingly hold that 
the award before mo, though made after the ex- 
piration of the period fixed by this Court, was not 
a mere nullity, and at most was liable to be set 
aside upon an application by one or other of the 
parties affected thereby.” 

Ifc is essentially necessary, in another 
aspect of this case, to consider and 
understand exactly the purport and effect 
of the provisions of R. 15, Sch. 2, Civil 
P. C. Mr. Hasan Imam’s contention in 
this application is mainly founded upon 
the wording of R. 8, Sch. 2, Civil P. C. 
He contends that when the time for mak- 
ing the award has expired that then the 
Court only has the power to extend or 
to enlarge the time for making the award 
by the arbitrators; and that even then 
the Court has not got such power when 
the av.’ard itself has been made out of 
time, and before which time no applica- 
tion has been made to and granted by 
the Court enlarging the time for making 
the award; and he relies in support of 
this proposition upon the judgment of Sir 
John Harrington: Shib Krishna Dawn 
& Co. V. Satesh Chunder Dutt (3). It is 
unnecessary for us in this case to consider 
the propriety of that decision; but 
speaking for myself I think it is open to 

(1) L19131 3<J Cal. 622=18 I. U. 

(2) 119171 34 I. C. 177. 

(3) [1911] 38 Cal. 522=12 I. C. 13. 
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exception; because if you can extend the 
time for making an award after the time 
has already expired for so doing, I can- 
not understand, on principle, why you 
cannot extend the time even after the 
award itself has been made, even if made 
out of time; and it appears to me that 
R. 8, Sch. 2, Civil P, C., may be fairly 
interpreted as contemplating even such 
a contingency. On the corresponding 
English enactment in pari materia with 
the rules as to arbitrations provided by 
the Civil P. C., it has been so held: 
Parker v. Smith (4), May v. Marcourt 
(5), Lord v. Lee (G) and Warner, In re 
(7). However the main contention be- 
fore us, asserted by Mr. Hasan Imam, is 
that the jurisdiction to extend the time 
or to enlarge the time is vested only in 
one person, viz., the Judge as a Court. 
R. 8 provides 

“that the Court may, if it thinks fib, either 
allow further time, and from time to time either 
before or after the expiration, of the period fixed 
for tile making of the award, enlarge such period.*’ 

Mr. Hasan Imam contends that this is 
a statutory obligation and duty; and that 
it must be performed by the person or 
forum nominated by what is in effect a 
statute; and that it is not open or pos- 
sible to enlarge the time for making an 
award by any collateral means whatso- 
ever, whether arising from the conduct 
of the parties or otherwise. I agree with 
Mr.Hasun Imam’s argument to this ex- 
tent: that 1 think that the Court is the 
person primarily designated and intended 
to bathe source by whose authority^ the 
time is to be enlarged. lam of opinion 
that if the arbitration proceedings in this 
case had been conducted with any degree 
of regularity and propriety, the parties 
thereto would have applied to the learned 
Judge as the person empowered by 
statute to enlarge and extend the time 
to validate the award. But I cannot 
accede to the argument that the function 
vested in the Court, as to its right to 
enlarge the time fcr making an award 
under R. 8, is mandatory and impera- 
tive and that no other circumstances can 
be fairly cDnsidered, arising from the 
conduct of the parties, which would 
justify an inference that the pai'ties in- 
Itended and impliedly agreed that even 
ithough the time for making the awar d 

(4) \.lS50^ 15 Q. B. 297. 

(5) U8843 13 Q. B. D. 6S8. 

(0) [1868] 3 Q. B. 401. 

(7) [1867] 3 Eq, 261. 


was not extended by the Court, that the 
arbitrators could not make their award 
even though literally out of time. The 
power vested in the Court is discretionary 
and permissive, but it does not negative 
the right to extend time by agreement 
impliedly agreed to and acquiesced in 
between the parties to the arbitration 
proceedings. 

Whatever be the true construction of 
R. 8, we feel also obliged to consider the 
conduct of the parties to the arbitration 
prior and subsequent to 25th June, with 
a view of seeing whether established 
principles of law are applicable to cases 
such as the present, which enable Courts 
of justice, in the exercise of their equit- 
able jurisdiction, to overcome techni- 
calities and maintain the validity of an 
award, though literally voidable by the 
commission of some error in the making 
and framing of the award itself. The 
time ultimately fixed by the Court for 
making the award was 25th June. The 
plaintiff applied to the arbitrators on 
16th Juno for time asking by her 
petition for a week’s adjournment. A 
week’s adjournment was granted; and an 
adjournment was allowed up to 20th 
June. On 23rd June the plaintiff filed 
a further petition seeking an adjourn- 
ment. By this petition the plaintiff 
applied for a fortnight’s time. The 
plaintiff must be deemed to have known 
that when her advisers applied on 23rd 
June for a fortnight’s adjournment, that 
they were applying for an adjournment 
of the hearing of the arbitration proceed- 
ing to a date long after the date fixed for 
the making of the award by the arbitra- 
tors. The arbitration Court considered 
the application for the adiornment ap- 
plied for by the plaintiff on 23rd June; 
and adjourned the further hearing of the 
arbitration proceedings to 7th July 1918, 
The reasons which induced the plaintiff to 
apply for an adjournment on 23rd June 
are fully set out in her petition; and the 
arbitrators in yielding to the prayer of the 
petitioner stipulated by their order that 
the plaintiff was to pay as and for the 
costs of the adjournment the sum of 
Rs. 30. It is suggested in the above- 
mentioned petition that the arbitration 
proceedings, between l6th and 28th June, 
were adjourned by the act of -the arbi- 
trators, behind the back of the petitioner, 
to 7th July. I find no warrant in support 
of this contention, save and except the 
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tincontradicted averment contained in the 
plaintiff’s petition of 23rd June. There 
is no entry in any record made by the 
arbitrators allowing any adjournment to 
7th July, save and except the order 
maie on 23rd June referred to above on 
the plaintiff’s petition, 

, The plaintiff having secured the ad- 
journment she desired to 7th July, ap- 
peared on that day before the arbitration 
Court, and proceeded to examine wit- 
nesses and to present further facts in 
evidence in support of her case for the 
arbitrators’ consideration. It would ap- 
pear that the bearing of the arbitration 
finally concluded either upon 7th July 
or 6th July, and the arbitrators after 
a short interval for consideration made 
their award on lOth July; and this is 
the award the validity of which is sought 
to be impeached by this application. The 
award is short; and in its effect it dis- 
misses the plaintiff’s claim as being un- 
supportable and founded upon improba- 
bilities, and probably fraudulent in its 
conceptions. Now though one may ad- 
mit that the civil Court is the proper 
authority to extend the time within 
which an award is to be made by arbi- 
trators, if a regular method of procedure 
was pursued, yet I think there is a rule 
well recognized and established, in the 
nature of an estoppel, that if the parties 
to an arbitration proceeding by their 
conduct lead arbitrators to think and be- 
lieve that even though the time for mak- 
ing their award has in fact expired, that 
they (the arbitrators) should continue 
the proceedings, and to which course the 
parties must be deemed to have as- 
sented, by acquiescing in taking part in 
such proceedings; that then, though the 
time for making the award may have ex- 
pired, the jurisdiction of the arbitrators 
would be deemed to continue to validate and 
give effect to the award. Courts of justice 
and equity have held that such conduct 
on the part of the parties to an arbitra- 
tion estops them from impeaching the 
award upon the ground that it is invalid 
or could be fairly set aside on the mere 
technical ground that the award itself 
was merely made out of time. 

There is a long uniform line of autho- 
rity to be found in the English cases 
supporting this view of the law. I 
shall refer to one or two. 

It is (liIBcult to distinguish the English 
cases in principle from the law appli- 
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cable to arbitration proceedings in India; 
because the Civil Procedure Code is very 
much akin, and very alike, in its terms 
to the procedure provided by the cor. 
responding statute in England, generally 
known as the Common Law Procedure 
Act, which applies to arbitration pro- 
ceedings of such a character as we have 
in this case; viz , arbitration proceedings 
in respect of a matter which affects the 
subject-matter of a suit pending before a 
Court of justice. 

If the law in this country is founded 
upon equity and good conscience I see no 
reason why we should not apply the 
principles laid down by the authority of 
English case law sanctioned by a host of 
great and distinguished Judges, to the 
law applicable to arbitration proceedings 
in this country, when the Acts regulating 
the procedure of arbitration Courts in 
both countries are analogous and akin 
one with the other ; and why we should 
not also apply the equitable doctrines 
which have been applied and administered 
by the Court of Chancery in England in 
such matters for well nigh 100 years. 
If the law in this country is to be ad- 
ministered on the basis of equity and 
good conscience, then certainly I say it is 
not equity, nor is it in keeping with good 
conscience that a party to an arbitration 
proceeding should invite a Court of arbi- 
trators to do a certain act for his benefit 
and advantage; and when he has gained 
such benefit and advantage, but failed to 
secure final success in the proceeding it- 
self, that such person should be per- 
mitted to repudiate the award of the 
arbitrators solely and only on the ground 
that, because the arbitrators conceded to 
him the benefit he sought, and of which 
he availed himself ; that thus their 
award is so vitiated by such transparent 
illegality as to coerce a civil Court to set 
aside the award so made. To my mind 
such conduct, if permitted would lend 
sanction to a fraud being committed on 
the arbitrator, and would be grossly 
unjust and inequitable towards the other 
party to the arbitration proceeding who 
by consenting to the arbitrators continu- 
ing to act, whether expressly orimplio.lly 
has acquired by the result of the i)ro- 
ceedings a valuable right of wliicli ha 
ought not to be hastily deprived. 

I desire to refer in support of our view 
to the well-known case of T yerman 
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w. Smith (S). It is necessary to observe 
that in the several cases I shall cite it 
will be found that the oases mainly 
turned for their decision upon the pro- 
visions applicable to arbitration proceed- 
ings under the Common Law Procedure 
Act which contains provisions and a pro- 
cedure very analogous to that provided 
by the Code of Civil Procedure. That 
statute, that is to say, the Common Law 
Procedure Act, provides that every 
arbitration award to be made by arbi- 
trators to whom a reference has been made 
under that statute must be made within 
one month after the arbitrators have 
been appointed unless the time is 
enlarged in accordance with the provi- 
sions of the statute. Unless the statutory 
provisions are complied with the award 
is liable to be set aside ; or the Courts 
may, while refusing to enforce it by at- 
tachment or otherwise decline to set it 
aside. 

In Tyerman v. Smith (8) the award 
was not made for three months after the 
time provided by the statute ; and the 
reason for the delay was because the 
parties had by their conduct acquiesced 
in the arbitrators continuing to exercise 
tbeir jurisdiction by proceeding with the 
arbitration, and in making their award 
out of time, and the Court in that case 
presided over by the three distinguished 
Judges, Lord Campbell, Coleridge and 
Erie, laid down what has been con- 
sistently followed since in later oases as 
the guiding rule to be applied in such 

circumstances. Lord Campbell says: 

“I proceed on the ground that the plaintiff is 
estopped by bis conduct from objecting that there 
was no written consent for the enlargement of 
time It is contended that the statutable autho~ 
rity does not exist. I think the plaintiff is estop* 
ped from saying that there was no such written 
consent as was essential to the statutable autho* 
rity.” 

In Watson v. Bennet (9) a similar prin- 
ciple was appliod fco similar facts, and 
Lord Bramwcll in that case said: 

“Assuming that Mr. Gray is right in the sug- 
gestion that by the order of reference made by my 
brother Channell, the arbitrator’s power was re- 
gulated by S. 15, and that, notwithstanding 
the special clause in this order, he had no power 
of enlarging the time other than that given by 
that section, and assuming that there was no 
valid enlargement under that section, and that 
the parties by their conduct have done no more 
than consent to proceed after the three months, 
still the award may be good. It may be that at- 
tending before the arbitrator after the arbitrator s 

(8) L18661 6 El. and Bl. 719. 

(9) tl860] 5 H. and N. 831. 
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powers had ceased was evidence of a new parol' 
submission. If there was a good parol submission, 
though the award may not be enforceable under 
the statute, it may be capable of being enforced 
by action; therefore it is cl9ar that we ought not 
to set it aside.” 

The following authorities may also b© 
referred to: ' Beade v. Dutton (10), i?. 
V. Hill (ll) and Hick^ In re (12). 

Earl of Darnley v. London^ Chatham 
and Dover Railway Co. (13), their Lord- 
ships of the House of Lords recognized 
this principle as applicable to arbitra- 
tion proceedings. They distinguished the 
case then before them in its facts fron^ 
the decision in Hick, In re (12), which 
was then under consideration; and at 
p. 67 o/(l867) 12 H. L. of the report 
the Lord Ohancrello says: 

‘‘This is not at all like the case which was 
cited in argument where an arbitrator not having 
enlarged the time for making his award, the 
parties notwithstanding attended meetings and 
were thereby held to have recognized his autho~ 
rity as continuing.” 

The principle underlying these deci- 
sions appears to be that where parties 
attend and recognize that the arbitrators 
have jurisdiction to continue the arbitra- 
tion, even though the time for making the 
award has expired, that then they are 
estopped by their conduct from seeking 
to impugn the arbitrator’s award on the 
ground that it is invalid by reason of 
being out of time. Therefore we think 
that, on the patent facts of this case, that 
the petitioner is estopped from impeach- 
ing the award made upon the 10th July 
on the ground that it was out of time, no 
order enlarging the time for making the 
award having been made by the Court 
under Sch. 2, R. 8 (2). Civil P* C. For 
these reasons therefore we think that the 
learned Judge was right and justified in 
law in arriving at the conclusion he did 
on the facts, and that his order has not 
been vitiated by any illegal-ity which 
would justify our interference in civil 
revision. However we are of opinion 
that in an application in civil revision 
under S. 116, Civil P. C., the petitioner 
is not entitled to the redress she seeks in 
a case such as the present. I have aL 
ready pointed out that an award under 
R. 15, Soh. 2, Civil P. C., is not per se 
void, but it is only voidable. Consider- 
ing whether an award is v oidable or not ,. 

(10) [18361 2 M. & W. 69. 

(11) [18191 7 Price 636. 

(12) [18191 8 Taunt 694. 

(13) [1867] 2 H. L. 43. 
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the Court in inquiring into such a matter 
has to consider mixed questions of law 
and fact. If a Court bona fide in the 
exercise of the jurisdiction, which it un- 
doubtedly possesses in such cases, de. 
cides honestly some matters of fact or 
law erroneously, even though such deci- 
sion may involve a determination as to 
the regularity or irregularity of some 
method of procedure, this determination 
would not necessarily render applicable 
the provisions of S. 116, Civil P. C.. be- 
cause a Court having jurisdiction even if 
it erroneously exercises such jurisdiction 
honestly but mistakenly, such fact would 
^t necessarily justify interference by the 
High Court in civil revision under the 
'powers conferred by S. 115, Civil P. C. 
The Privy Council have more than once 
laid it down that a Tribunal having juris- 
diction is at liberty to decide a point of 
law or fact erroneously without having 

its decision open to review in civil revi- 
sion. 

Accordingly for this reason also we are 
of^ opinioD that fchis application must 
fail. We think this application was im- 
properly admittel in the first instance 
and we dismiss it now with costs measured 
at a sum of three gold mohurs. 

v.S./u.K. Aj^plication dismissed. 
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Girija Kuer — Judgment-debtor 
pellant. 
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Ap- 


V. 


V ■ 

Secy, of State — Decree-holder — Pes- 
pondent. 

Appeal No. 168 of 1918, Decided on 

11th February 1919, from original order 

of Sub.-Judge. Saran, D/- Ssoth March 

lyio. 

_^CiviIP. C (1908), 0.33. Rr. lOand 13 

"l »’«aHze due. on foot of 

* remedy— It ha. rights to recover 

recovered by pauper without 
in.ututing separate suit. 

dent I® distinct, indepen- 

is “ r Ldft In remoi\c!>. Tho first 

a realization of the dues pfwabfe to if 
the personal remedy nfio‘’rra'’'byVe d“c'r°o“e‘ ? 
ba.s a right to recover them from tho 
recovered by the pauper in the origina? suit in 

proceeding without the necessity 
instituting a separate suit. As a matter o/fact 


Code operates as a bar to the 
institution of a suit, whether by the Crown or 
by any other person. [P q 2^ 

Bajendra Prasad— lov Appellant. 

Govt, Pleader ^^toT Respondent. 

Atkinson, J. This miscellaneous ap- 
peal comes before us from an order of the 

o;f/i°®xr ^^f^ordinate Judge of Saran, dated 
25th March 1918, dismissing a petition 
of objection filed on behalf of Mt. Babui 
^irija Kuer m an execution proceeding 
instituted at the instance of the Secretary 
of State under O. 33. R. 10. It is neces- 
sary to state shortly the facts which have 
given rise to the present miscellaneous 
appeal. The plaintiff in Suit No. 235 of 
1916 was a pauper and obtained leave to 
sue in forma pauperis, and as a con 
sequence the plaintiff in that suit was 
exempt from the payment of court-fees, 
ine suit was one for a declaration of title 
coupled with a claim for recovery of pos 
session of certain property. The suit was 
not contested by the defendants, with 
the result that the plaintiff obtained 
an ex parte decree, and in fact succeeded 
in her suit and eventually recovered 

clalmed°° Property which she 

The decree was passed by the learned 
Subordinate Judge of Chapra on 28th 

decree provided 
that the cost of Government be recov- 
ered from defendant 1.’* This reference 
to the costs of Government” referred to 
the court-iee which would have been 
payable had the plaintiff not sued in 
forma pauperis, and the total amount of 
court-fee which would have been payable 
to Government under such circumstances 
would have amounted to the sum nf 

^ f-f ^ ^ ^ endea- 
voured to effect their remedy and right as 

against defendant 1 for recovery of the 
court-fees due pursuant to the aforesaid 
order of the learned Subordi nate Judge 
Government proceeded to enforce the 
personal remedy conferred by the decree 
as against defendant 1, and having made 
two attempts at execution as against the 
property of defendant 1, nothing was 
leahzed on foot of the execution proceed- 
ings instituted by the Crown; and con- 
sequently ooth applications for execution 
presented on behalf of Government were 
struck off. The property of defendant 1 
was so heavily encumbered that it was 
worthless in value. Government now 
apply, by petition, for leave to enforce 
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their rights under O. 33, B-. 10, Civil P. C., 
and seek an order that the amount due 
for court-fees may be realized by the 
attachment and the sale of the property 
mentioned in the petition, in respect of 
which Mt Babui Girija Kuer brought the 
original suit and obtained a decree in res- 
pect thereof as a pauper. 

In response to that petition the origi- 
nal plaintiff, Mt. Babui Girija Kuer, filed 
a petition of objection, alleging that the 
Secretary of State was not entitled to 
recover from her the amount of court- 
fees claimed; and that the proceeding 
instituted by the Secretary of State was 
irregular and contrary to law; and that 
he had no charge on the property reco- 
vered by her in the original suit. When 
the petition on behalf of Government 
came on for hearing the objector failed to 
appear to substantiate the petition of 
objection filed by her and the learned 
Subordinate Judge for the time being 
dismissed the petition of objection by his 
order dated 25th March 1918. and granted 
the prayer of the petition filed on behalf 
of Government. These facts are not in 
controversy and are admitted between 
the contending parties before us. O. 33, 
R. 10, which deals with suits instituted 
by persons in forma pauperis, provides as 
follows: 

“Where tho plaintiff succeeds in the suit tb® 

Court shall calculate the amount of court-f^s 
which would have been paid by the plaintiff if he 
had not been permitted to sue as a pauper; such 
amount shall be recoverable by the Government 
from any party ordered by the decree to pay t o 
same and shall be a first charge on the subject- 

matter of the suit.” 


Thus under thisruleof O. 33 the Govern- 
nenfc seek to enforce their right to recover 
jourt-fees as a charge upon the subject- 
natter of the property recovered in the suit 
nstituted by the plaintiff. The personal 
irder to nay the court-fees due as pro- 
/ided by the decree as against defendant 1 
las proved utterly infructuous. 

The contention on behalf of the objeo- 
bor. who is represented before us by Mr. 
Rajendra Prasad, is that the Secretary of 
State’s only remedy to recover the court- 
fees rightly claimed by the Crown is by 
1 separate suit to raise the amount of the 
3rown dues charged by statutory opera- 
tion and effect upon the property recover- 
ad by the plaintiff in the original suit. 
Secondly, it is contended, that if the pro- 
perty that has been recovered is by law 
impressed with a charge in favour of the 


Grown for court-fees, then it is only im- 
pressed with that charge so long as the 
property remains in the possession of 
the person against whom a personal order 
or decree has been made to pay such 
court-fees. And thirdly, it is contended 
that owing to the amendment of the old 
Civil P. G., and by the express wording 
of R. 10. O. 33, as compared with S. 411 
antecedent of the Code of 1882, that the 
personal right to recover the court-fees as 
against the party Who may be ordered to 
pay such sum as may be due, is in res- 
pect thereof distinct and severable and 
independent of the right created by the 
existing rule, whereby the property is 
impressed with the charge -duo to the 
Crown in respect of the court-fees legal- 
ly and properly payable. Tbe first argu- 
ment, viz., that the Secretary of State 
must proceed by independent suit to re- 
cover the amount of the court-fees charg- 
ed upon the property recovered in the 
original suit, is, we think, unsustainable: 
firstly because a similar argument was 
raised and discussed in the case of Bam 
VasY. Secretary of State {l). in which 
it was held by the learned Judges of the 
Allahabad High Court that the remedy as 
against the property impressed with h- 
ability as a charge for the payment of the 
court-fees due to the Crown in suits pro- 
perly instituted by paupers need not be 
enforced by separate suit but might be 
enforced by an application in an execu- 
tion proceeding or application made to 
the Court executing the original decree. 

Mr. Rajendra Prasad admits that that 
decision covers this case, but he contends 
that by reason of the alteration in the 
wording of R. 10, O. 33, when com- 
pared with S. 411 of the prior Code, 
a change has resulted which radically al- 
ters and varies the rights and remedies 
of the Crown in cases such as the present. 
The old section contained the words: 

“And such amount shall be a first charge on 
the subject-matter of the suit and shall also be 
recoverable by the Government from any party 
ordered by tbe decree to pay the same." 

It is contended that the words “shall 
also” in S. 411 of the Code of 1882. hav- 
ing been omitted in R. 10, O. 33 of the 
present Code, that thus the rights of the 
Crown have been altered and varied in 
the assertion of what is regarded as two 
respective but separate rights, one as 
against the pers on ordered personally to 

(1) 18 All. 419. 
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pay by the decree; and the other as 
against the property which has been re* 
covered, and in respect of which the 
charge is created by what is in effect a 
statutory provision. We are of opinion 
that the omission of the word also” 
from O. 33. R. 10, Civil P. O., has not 
the significance or the effect contend- 
ed for by the learned counsel appearing 
on behalf of the objector. We are of opi- 
nion that O. 33, R. 10, creates two distinct, 
independent and separate rights and re- 
medies. The first is a right in personam as 
against the individual ordered to pay by 
the decree; and the second, a right in the 
nature of a right in rem as against the 
property recovered in the suit, which is 
charged with the liability to pay and 
satisfy the court-fees properly due and 
payable to the Crown. 

I In the event of the Crown being un- 
able to effect a realization of the dues 
■payable to the Crown on foot of the per- 
^sonal remedy afforded by the decree, 
jwhabever doubts may have existed prior 
to the decision of the case reported as 
Ham Das v. Secretary of State (l), as to 
the Crown’s right to recover the court- 
fees due relying on their rights in rem as 
against the property recovered by the 
Ipauper in the original suit in an execu- 
jtion proceeding, without the necessity 
of instituting a separate suit, have been 
set at rest by the express provisions 
of R. 13, O. 33; which is a new rule, and 
one, I conceive, designedly enacted to 
bring the intention of the statute law 
into harmony with the law judicially 
declared by the decision of the Allahabad 
High Court reported as Ram Das v. 
Secretary of State (l). In our opinion 
li. 13, O. 33 expressly provides that all 
matters in controversy and in issue bet- 
|Ween any of the parties to a pauper suit, 
Including the Crown, by virtue of their 
rights as a party concerning any' question 
that may be debateable witliin the pro- 
jvisions of Rr. 10, 11 and 12 of that order, 
shall be determined in an execution pro- 
ceeding before the Court executing the 
original decree and in no other way' 
whatsoever. In law O. 33, R, 13. oper- 
jates as a bar to the institution of an 
;mdependent suit, whether hy the Crown 
|or by any other person. The wording of 
jR. 13 is as follows: 

"All matters arising between the Gavernment 
and any party to the ssnit midor U. 10, R. ©r 
12 shall b3 deemed to be questions arising bet- 
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ween the parties to the suit within the meaning 
of S. 47." 

Now Government, seeking to enforce 
their claim to recover the court-fees due 
to them as against the property which 
has been recovered by the pauper in the 
suit originally instituted by him, is by 
virtue of this rule deemed and made a 
party to the original suit, and inasmuch 
as the point urged by the Crown is one 
directly' arising within the provisions of 
R. 10, O. 33, it becomes a question as 
between the Government on the one 
band and one other of the parties to the 
original suit, upon the other, which must 
be dealt with by an application to the 
Court executing the original decree under 
the provisions of S. 47 Civil R. C., 
Thus when we read R. 13, O. 33 in con- 
junction with S. 4V, it amounts to this: 
that all 'questions arising between the 
parties to the suit in which an original 
decree is passed in respect of which the 
Crown is deemed to be a party' referable 
to a matter under O. 33, R. 10, the same 
shall be determined by the Court execut- 
ing the original decree, and not by a 
separate suit. The view taken by Mr. 
MuUa in his commentary’ on the Civil 
P. C., is that this rule operates as a bar 
to any' independent suit. By that ex- 
pression of opinion we are not in any 
sense bound; bub it seems to us to be a 
correct interpretation of the principle of 
law controlling the riglits of parties in- 
volved iu this miscellaneous appeal. 

The second contention put forward hy 
Mr. Rajendra Prasad on behalf of the 
objector is, in our view, wholly' unsus- 
tainable, viz., that the amount of court- 
fees is only a charge upon the property 
recovered so long as that i)roperty re- 
mains in tho hands of the person against 
whom a personal order to pay' has been 
made by the decree. Tliere is no warrant 
or authority to support this argument; 
and certainly it is in the very teetli of 
tho express phraseology' of R. lO itself. 
In our opinion the third argument ad- 
dressed to us is in effect covered by our 
determination of the first. Consequently 
we are of opinion that the application 
made by the Crown to tho Court execut- 
ing the decree was a proper application 
duly' and properly made; and that the 
Crown are entitled in that proceeding 
to have the property' recovered hy the 
pauper attached and made liable to satis- 
fy the amount due to the Crown for 
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court-fees amounting to the sum of 
Es. 640-8-0. We also think that the 
Crown had no alternative remedy save 
and except under S. 47, Civil P. G., and 
that no independent suit could have been 
instituted by the Crown to recover the 
amount which they now properly and 
legally claim. Accordingly we will dis- 
miss this application in civil revision pre- 
ferred by the objector-petitioner with 
costs measured at three gold mohurs, 

Manuk. J.— To my mind O. 33, R. 13, 
is a complete answer to the appellant’s 
first objection. Reading S. 47, with 
O. 33, R. 13, and omitting all words un- 
necessary for the purposes of this case, 
the statutory rule of law would run as 
follows: 

“All matters arising between the Government 
and any party to the suit under 10, O. 33 
shall be determined by the Court executing the 
decree and not by a separate suit.” 

The only question, then, would bo 
whether the matter raised by Govern- 
ment fell under O. 33, R. 10. There 
being no doubt that in this particular 
case the matter raised does so fall, 
I agree in holding that the first conten- 
tion of the appellant must fail. With 
regard to the second objection it is 
obvious that O. 33, R. 10, contemplates a 
successful pauper plaintiff recovering the 
property the subject-matter of his suit, 
Prima facie therefore the property 
would come into the possession of the 
plaintiff after the decree; and it would 
be unreasonable to hold that if the very 
contingency contemplated by the rule 
has happened, the property is no longer 
liable to a first charge in favour of Gov- 
ernment. One result of accepting Mr. 
Rajendra Prasad’s contention, in my 
opinion, would be that it would involve 
in all such cases a race between the Gov- 
ernment and the successful plaintiff to 
execute their respective decrees against 
the defendant. On the other hand, if, as 
has happened in this case, the Govern- 
ment first seek and fail to recover their 
costs aliunde from the unsuccessful de- 
fendant, and meanwhile the i^laintiff has 
obtained possession of the subject-matter 
of the suit, a further result would be that 
the final provision of O. 33, R. 10, would 
become a dead letter. Moreover, the rule 
does not make the charge conditional on 
the possession of the subject-matter of 
the suit by the unsuccessful defendant 
against whom in the first instance, as in 
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this case, the costs were granted. That, 
in my opinion, was never the intention 
of the legislature and, therefore, I agree 
that the appeal should be dismissed with 
costs. 

v.s./r.k. Appeal dismissed. 
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Atkinson and Roe, JJ. 

Kameshwar Narain SUigli — Defendant 
— Appellant. 

v. 

Mt. Harbans Babui — Plaintiffs and 
Defendants — Respondents. 

First Appeal No. 37 of 1917, Decided 
on 29th January 1919, from decision of 
Sub-Judge, Darbhanga. 

Ji«(a) Civil P. C. (1908), O. 21, R. 71— Auc- 
tion purchaser making default in payment of 
deposit — Resale of property — Deficit in price 
— Person holding sale is to certify to Court 
fact of deficiency by certificate and Court is 
to execute it as if it were simple money de* 
cree — If sale was directed by Collector .under 
Public Demands Recovery Act, then person 
holding sale is to certify to him deficiency in 
sale and Collector Is to execute that certi- 
cate as if it were money decree — Public De- 
mands Recovery Act (1895), S. 8. 

The provisiouis of O. 21, R, 71, are applicable 
where default has been made by a purchaser in 
payment of the deposit required to be made by 
him in respect of property purchased by him at 
an auction sale, when that sale is held in execu- 
tion of a civil Court’s decree, or by the Collector 
in pursuance of the powers vested in him under 
an order or decree made by him in pursuance of 
the Public Demands Recovery Act. LP 104 O 21 
The true interpretation of R. 71, O. 21, Civil 
P. C., is that in cases in which a civil Court’s 
decree is being executed, with regard to the sale 
of immovable property advertised for sale in the 
course of execution proceeding, connected with a 
civil Court’s decree, and a deficiency occurs where 
a resale of the property becomes necessary by 
reason of a default contemplated by cither R. 84 
or R. 86, O. 21, Civil P. O., the person holding 
the sale is in that event to certify to the civil 
Court the fact of the deficiency by a certificate; 
and the Civil Court, whose decree was in the pro- 
cess of execution, takes cognizance of the certi- 
ficate as to the deficiency and executes the same 
just as if it was an ordinary money-decree subject 
to the rules applicable thereto. If, on the other 
hand, the sale is one directed under and by virtue 
of the jurisdiction vested in the Collector and the 
Public Demands Recovery Act, then the person 
holding the sale certifies to the Collector the fact 
of a deficiency arising by reason of any default as 
aforesaid: thereupon the Collector is required in 
pursuance of the express words of R. 71, O. 21 to 
execute the certificate in the same manner as the 
civil Court would have done as if it were a 
money-decree. [P 105 C 1) 

(b) Civil P. C. (1908), O. 21, R. 71— Re- 
medy under, ia not only remedy by which 
person damnified can recover damages. 

Rule 71, O. 21, does not declare that the re- 
medy conferred by its provisions is the only re- 
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medy by which a person damnified in the manner 
indicated by the rule can recover damages. 

LP 106 C 21 

2f«(c) Civil P. C. (1908), O. 21. R. 71— Per- 
son availing himself of remedy under R. 71 
cannot afterwards resort to alternative re- 
medy — But if remedy under that rule becomes 
nugatory judgment-debtor can pursue alter- 
nate remedy under Common law. 

If a person properly brings a proceeding under 
R. 71 and executes a certificate under that rule 
as a decree, then, having exercised his election, he 
deprives himself of the right of subsequently as- 
-serting whatever alternative remedy he may or 
might have at Common law. If however the re- 
medy and procedure provided by R. 71 become 
inoperative and nugatory in effect and infruc- 
tuous in result, owing to an error in procedure, 
then the judgment-debtor is entitled to pursue 
the alternative remedy which he has otherwise 
got under the Common law to recover damages 
for the wrong that has been done to him at the 
bands of the defendant; and more especially is 
this so when the certificate granted under R. 71 
has become infructuous mainly by reason of the 
defendant’s conduct. (_p 106 C 21 

(d) Civil P. C. (1908), O. 21, R. 71— Claim 
■s not interest-bearing debt. 

A claim and certificate issued under O. 21, 
R- 71, is not an intersst-bearing debt. CP 107 C 2] 

Rajendra Prasad — for Appellant. 

Sudhansu Kumar Mitra — for Res, 
pendents. 

Atkinson J.— This suit is brought by 

the plaintiffs to recover Rs. 16,000 by 
way of an alleged principal debt and for 
Rs 5,760 interest thereon. The plain- 
tiffs are cosharers in Mahal Sorangpur. 
Plaintiff 1 is a proprietor to the extent 
of 14 annas odd and plaintiff 2, with 
others, are proprietors to the extent of 
about 1 3/4 annas. The suit is really in 
fact one to recover damages arising from 
loss and damage sustained by the plain- 
tiffs owing to the deficiency of price bid 
hy the defendants for the plaintiff’s pro- 
perty between a first and subsequent sale 
thereof, which took place in pursuance of 
an order made by the Collector of Dar- 
bhanga under a demand recoverable under 
the Public Demands Recovery Act. It 
would appear that the property of the 
plaintiffs fell into arrears as to road-cess. 
The (Collector, m pursuance of the powers 
vested in him, issued a certiBcato requir- 
ing the payment of the arrears, and bv 
reason of the plaintiffs’ default in paying 
such arrears the aforesaid property of 
the plaintiffs was legally brought to sale 
under the order of the Collector. 

The sale was fixed to take place on 
13bh April 1912, and the first sale was 
actually held on 22nd April. At the sale 
held on 22nd April the defendants’ bid 


for the property offered for sale the sum 
of Rs. 26,000. In pursuance of the ordi- 
nary rules applicable to such sales the 
defendants were required to deposit in 
respect of their contract for the purchase 
of the property offered for sale (which 
was accepted) a sum in cash equivalent 
to 25 per cent, of the gross purchase 
money. The defendants were unable to 
pay in cash the full sum estimated at 
Rs. 4,500 as the amount of the deposit. 
The defendants, in discharge of their 
liability to pay the deposit, offered a 
cheque for Rs. 4,000 and a cash sum of 
Rs. 1,500. The Collector, or his deputy, 
who was conducting the sale, declined to 
accept a cheque in part payment of the 
deposit in the manner and form tendered 
by the defendants. It was consequently 
within the power of the Collector to 
declare the sale, which had been held on 
22nd April, null and void by reason of 
the defendants’ default in payment of 
the necessary deposit. This the Col- 
lector accordingly did, and notified that 
the property would be again offered 
for sale on the following day, the 
23rd, at 12 o’clock. Having regard to 
the hour when the default took place 
by the purchasers on the 22ad, it would 
appear that the 23rd was the next 
available moment of time at which 
the property could liave reasonably been 
resold; and so far as we can see, the 
Collector acted with promptness and due 
diligence under the circumstances in re- 
selling the property; and that his con- 
duct was in all respects a substantial 
compliance with the requirements of the 
Act as are in such cases provided. 

On the 23rd the property was for a 
second time offered for sale; and was 
purchased by persons, other than the de- 
fendants, for a sum of Rs. 10,000. Thus 
the deficiency in price between the first 
sale at which the defendants bid and the 
second sale at which the property was 
actually sold to the subsequent purchas- 
ers thereof was the sum of Rs. 16,000, 
Thus under these circumstances this ac- 
tion has been brought by the plaintiffs to 
recover the sum of Rs. 16,000 plus in- 
torest thereon at the rate of 12 per cent, 
per annum. Five points have been taken 
in argument on appeal in this Court on 
behalf of the defendants against the de- 
cree passed by the learned Judge in this 
suit. The learned Judge by his decree 
awarded the plaintiffs the full sum of 
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principal or damages claimed, viz.. Rupees 
16,000, and interest thereon at the rate 
of 6 per cent. The appeal to us has been 
argued on behalf of the defendants by 
Mr. Rajendra Prasad; and the five points 
which he has taken are as follows: First, 
lie contends that no independent suit is 
maintainable by the plaintiffs at Common 
law having regard to the provisions of 
O. 21, R. 71, Civil P. C., and that their 
remedy, if any, is limited by the statubcry 
provisions of the abovementioned order 
and rule. Secondly, he contends that 
R. 71 does not apply at all to a resale 
of property which has been occasioned 
merely by default of a would-be pur- 
chaser in paying the required deposit. 

Tliirdly, he contends that the sale was 
irregular inasmuch as the sale at which 
the property was actually sold was more 
than seven days after the date first ad- 
vertised and published as being the date 
of sale, viz., 13th April 1912 Fourthly, 
he contends that interest is not payable 
upon a debt or damages of the character 
sued for in this snib, and fifthly, he 
alleges that the plaintiffs are coshavers; 
and that the learned Judge has not by 
his decree apportioned the damages awar- 
ded between the respective cosharers 
proportionate to the interest to v.?hich 
the parties are respectively entitled and 
that the decree of the Subordinate Judge 
is erroneous in form.. Really the main 
argument addressed to us turns upon 
whether this present suit is or is not 
maintainable. It is desirable however to 
dispose of the second argument: first; 
namely, that R. 71, O. 21 has no ap- 
plication to a case where a purchaser has 
merely made a default in payment of the 
amount of the derosit in respect of a sale 
of property of which he was declared the 
purchaser. Whatever doubt may have 
existed prior to the amendment of the 
previous Code of Civil Procedure no 
doubt now exists upon the point atgued, 
because it is obviously clear that the pre- 
sent Civil Procedure Code makes the 
provisions of R. 71, O 21, applicable in 
the case not only of a default by reason 
of a failure to pay the purchase money 
itself, but also in respect of a default in 
the payment of the required deposit. The 
conflict of authority, which originally 
prevailed between the views expressed in 
the Calcutta High Court and the Allah- 
abad High Court respectively, is no 
longer now worthy of consideration as 


declarations of the law governing the con- 
struction of what was formerly S. 293^ ‘ 
of the old Code and now R. 71, O. 21 
of the existing Code. Consequently we 
think that the provisions of R. 71 do 
apply where default has been made by a 
purchaser in payment of the deposit re- 
quired to be made by him in respect of 
property purchased by him at an auction 
sale, when that sale is held in execution 
of a civil Court’s decree, or by the 
Collector in pursuance of the powers 
vested in him under an order or decree 
made by him in pursuance of the Public 
Demands Recovery Act. 

We will proceed to consider whether 
this suit is maintainable or not. R. 84, 
O. 21, Civil P. G., provides that if a 
purchaser makes default in the payment 
of the required deposit, the property shall 
be “forthwith resold.” Wo think having 
regard to the circumstances under which, 
and the hour at which, the default was 
committed by the defendants, as purcha- 
sers, on 22nd April, that the same pro- 
perty which was offered for resale on tho 
23rd was resold “forthwith” within the 
meaning of R. 84, O. 21. That being 
so it becomes necessary to consider the 
truo interpretation of R. 71 of O. 21. 
The plaintiffs’ property was being eold» 
as already indicated, to satisfy a demand 
for arrears of road-cess at the instance of 
the Collector of Darbhanga. The plain- 
tiffs claimed to be entitled to pursue the 
statutory remedy provided by"K. 71, viz.* 
to apply to the ‘person holding the sale*' 
for a certificate certifying that a defi- 
ciency occasioning loss to them had taken 
place between the bidding on the first 
occasion when the property was offered 
for sale and the occasion on which the 
same property was subsequently sold. 
This the plaintiffs did; and after con- 
siderable delay they got a certificate from 
the officer of the Collector who held the 
sale dated 16th July 1914, certifying that 
the plaintiffs had sustained a loss bet- 
ween the price hid at the first sale, and 
the price bid and accepted at the second 
sale of Rs. 16,000. R. 71 requires that 
the deficiency so ascertained by the par- 
son holding the sale shall be certified to- 
the Court or to the Collector, as the case 
may be,” so that the amount certified in 
such cerificate may be recoverable under 
the provisions relating to the execution 
of decrees for the payment of money pro- 
vided by the Civil Procedure Code. 
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In our opinion the true interpretation 
of this rule is that in cases in which a 
civil Court’s decree is being executed, 
with regard to the sale of immovable 
property advertised for sale in the course 
of an execution proceeding, connected 
with a civil Court’s decree and a de- 
hciency occurs where a resale of the pro- 
perty becomes necessary by reason of a 
default contemplated by either R. 84 or 
R. 86, O. 21, Civil P. C., the person 
holding the sale is in that event to 
certify to the Civil Court the fact of 
the deBciency by a certiBcate; and the 
civil Court, whose decree was in the 
process of execution takes cognizance of 
the certiBcate as to the deficiency and 
executes the same just as if it was an 
ordinary money decree subject to the 
rules applicable thereto. If, on the other 
hand, the sale is one directed under and 
by virtue of the jurisdiction vested in the 
Collector under the Public Demands Re- 
covery Act, then the person holding the 
sale certiBes to the Collector the fact of 
a deficiency arising by reason of any de- 
fault as aforesaid; thereupon the Collec- 
tor is required, in pursuance cf the express 
words of R, 71, O. 21, to execute the 
certificate in the same manner as the 
civil Court would have done as if it 
were a money decree. The execution of 
the certificate as a money decree is an 
express duty oast upon the Collector; ani 
by virtue of S. 8, Public Demands Re- 
covery Act, all the provisions of the 
Civil Procedure Code are made applicable 
to all proceedings within the scope of the 
Public Demands Recovery Act to enable 
the Collector, as such, to execute for the 
amount stated in the certificate as if the 
same was an ordinary money decree We 
fail to appreciate any reason for doubt 
or uncertainty as to the rights, powers, 
and jurisdiction of the Collector to exo- 
cute the certificate; just as if a similar 
certificate had been made and was re. 
tamable to the civil Court. 

We consider that the certificate issued 
under O. 21, R. 71, has t!i 0 force and 
effect of a decree; and it is by reason of 
this result and conclusion that the certifi- 
cate can be executed as if it were an 
ordinary money decree. There is a uni- 
form line of authority in the Calcutta 
High Court to support this interpretation 
of R. 71, O. 21. The plaintiffs ulti- 
mately gob the certificate they applied 
for. Some little difficulty arose in the 


Colleotorafce as to the method and manner 
of its execution. An application was 
made by the plaintifis that the certifi- 
cate should be executed by the Gollectorj 
and it would appear from the orders 
which have been printed at p. oO of 
the paper-book, that some uncertainty 
existed in the opinion of the Board 
of Revenue as to whether the Collector 
had power himself to execute such a 
certificate as a decree. The plaintiffs ap- 
plied for the certificate and the authori- 
ties were willing to give it, and eventu- 
ally did give it; bub, on an objection be- 
ing taken by the defendants, it was 
urged, and urged successfully, that the 
revenue authorities represented by the 
Collector had no power to execute the 
certificate which was issued by the per- 
son holding the sale on their behalf; and. 
accordingly on 9bh July 1912, the Deputy 
Collector ordered that the deficit could 
not be realized by the Collector; and he 
directed the plaintiffs to seek their re- 
medy for the execution of the certificate 
as if a money-decree in the civil Court. 
That order went on appeal before the 
Commissioner, Mr. Streatteild; and Mr, 
Streatfeild was pleased to confirm the 
order of the Collector on 20bh September 
1912; and by'his order he stated that 
the deficiency must be certified to the 
Collector and that 

“the effect of such certificate is that of a money 
decree which the petitioner must proceed to exe- 
cute ihrougli the civil Court.*’ 

Accordingly after that order was made 
by the Commissioner, a formal certificate, 
dated 16th July 1914, was issued to the 
plaintiffs certifying that they had sus- 
tained a loss on the original sale and sub- 
sequent re-sale to the extent of Rs, 16,000. 

From the order made by Mr. Streatfeild, 
as Commissioner, an api)eal was presen- 
ted to the Board of Revenue, and the 
Board of Revenue, then presided over by 
Mr. Maude, confirmed the opinion ex- 
pressed by tho Commissioner; and con- 
sequently no proceedings were ever taken 
in the Collectorate to realize or execute 
the order which was issued on iGtli July 
1911 and referred to in this case as Bx. 10. 
which is the certificate contemplated by 
R. 71, O. 21. Tn our opinion the orders 
of the Collector and Mr. Sbreattiold, and 
the judgment of the Board, wore all en- 
tirely wrong in so far as they decided 
that a certificate issued, in a case such as 
tho present, under K. 71 which was in 
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effect a decree was incapable of execution at which they arrived as to the right and 
by the Collector, but must of necessity obligation of the Collector to execute 
be a decree executable by the civil Court. the certificate as a decree; but a legal 
In our opinion the Collector was en- error of this sort on their part ought not 
dowed with full authority and power to and could not properly defeat the plain- 
execute the certificate as a decree foun- tififs in the assertion of their right if 
ded upon the express provisions of R. 71, they had a remedy independent of the 
<1.21 and upon him, and him alone, privileges conferred upon them by R. 71, 
rested the imperative duty of executing O. 21, to maintain an action at Common 
the certificate of 16th July 1914 as if a law to recover damages as against the 
money-decree; because S. 8, Public De- defendants either for fraud or breach of 
mands Recovery Act. applies to all pro- contract. R. 71, 0.21 creates a right 
ceeqiDgs under that Act the rules of pro- and confers a summary remedy for the 
cedure contained in the Civil Procedure enforcement of that right, which is 
Code so far as the same may be applica- merely an alternative to the plaintiffs' 
le. Therefore by virtue of the incor- right at Common law to recover damages 
poration of the Civil Procedure Code for a legal wrong done to them by the 
lules under S. 8, Public Demands Peco- defendants and whereby loss ensues* In 
very Act, to all proceedings instituted our opinion the same rule of law applies, 
under that Act, the Collector would have whether the person damnified be a civil 
had power and authority to execute the Court decree-holder or an original judg- 
-certificate issued in the present case ment-debtor whose property is about to 
even so late as 16th July 1914. be sold to satisfy a demand made by the 

The Collector, the Commissioner and Collector under the Public Demands 
the Board all acceded to the objection Recovery Act. 

taken and urged by the defendants; Rule 71, O. 21 does not expressly it- 
whereby and as a consequence whereof self declare that the remedy conferred 
the certificate granted to the plaintiffs by its provisions is the only remedy by 
under O. 21, R. 71, became wholly in- which a person damnified, in the manner 
effectual and infructuous. Not one penny I have indicated, can recover damages, 
was realized on foot of the certificate No doubt if a person properly brings a 
that was granted; and in fact the Collec- proceeding under R. 71 and executes a 
tor declined to execute it; and directed certificate under that rule as a decree, 
that the responsibility for executing this then having exercised his election he 
certificate as a decree should rest with deprives himself of the right of subse- 
the civil Court. The defendants’ counsel quently asserting whatever alternative 
argues before us that the view taken by remedy he may or might have at Oom- 
the Collector and the Board of Revenue mon law. Authority for this proposi- 
was right; and that in point of law it tion will be found in the case of Morell 
was the duty of the civil Court to exo- Brothers and Co, Ld, v. Bari of "West-- 
cute the certificate that was issued by the moreland (l). If however the remedy 
person holding the sale in pursuance of and procedure provided by R. 71 become 
R. 71, O. 21, Civil P. C. The argument inoperative and nugatory in effect and 
addressed to us, we think, is wholly un- infructuous in result owing to an error 
sustainable; and no authority has been in procedure, then I fail to see why the 
cited to support the proposition conten- plaintiffs are not entitled to pursue the 
ded (or. So far as the parties to this alternative remedy, which they have 
suit are concerned therefore the ad- otherwise got under the Common law, to 
judication made by the revenue autho- recover damages for the wrong that has 
rities, to which I have referred, merely been done to them at the bands of the 
amounts to a determination that as bet- defendants; and more especially would 
ween the parties themselves the issue this appear to be so when the certificate 
as to whether the order of 16th July granted under R. 71 has become infruo- 
1914 was capable of being executed tuous mainly by reason of the defen- 
by the revenue authorities or by the dants’ conduct in the Revenue Court, 
civil Court is, as between them, a matter Consequently we are of opinion that, 
which may be said to be res judi- having regard to the order of the Com- 
cata. The Collector and the Board were missioner, dated 20th September 1912, 
clearly wrong in law in the conclusion (i) 11904 } a. O. ii. 
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•coupled with the order of the Board of 
Bevenue, dated 27th January 1915, the 
certificate, Ex. 10, became inoperative 
and nugatory in its effect without any 
fault or default on the plaintiffs’ part; and 
that by reason of these orders the plain- 
tiffs must be deemed to be relegated back 
to their original position and in conse- 
cjuence be entitled to maintain the pre- 
sent suit for damages under the Common 
law. 

It becomes unnecessary to decide or 
discuss the various arguments that have 
been ^ addressed to us arising from the 
conflict of authority prevailing in the 
High Courts of -‘Calcutta and Allahabad 
respectively with reference to the true 
interpretation of O. 21, R. 71, further 
than to say that in our opinion the certi- 
ficate contemplated by R.71 when issued 
is, in its operation and effect, a decree; 
and we feel that in so deciding we are 
bound by the principle of cursus curiae 
laid down by a long line of uniform 
authority in Calcutta dating as far back 
as 1865 and continuing to the present 
time, commencing with the case reported 
os Baboo Sooruj Buksh Singh v. Sree 
Ktsken Doss (2) and adopted in the next 
following cases reported as Sooruj Buksh 
Stngh v. Sreekishen Doss (3), Baijnath 
Sahai v. Moheep Narain Singh (4), Pali 

^ Sarkar v. Guru Prosad 
Sukul (5) and Amzr Baksha Sahib v. 
venkatachala Mudali (o). The only 
case which is opposed to the conclusion 
at which we have arrived is the case 
reported as Deokinandan Rai v. Ta- 
pesri Bal (7). If the point for decision 
were one of first impression, a great deal 
of weight would naturally and rightly 
be attached to the authority of the Full 
Bench ruling reported as Deokinandan 
Roy V. Tapesri Lai (7). But so far as 
this Court is concerned, we feel that the 
practice that has been laid down has 
hoen acted upon uniformly as the rule of 
which governs the interpretation of 

p’l ‘"he rulings of 

the Calcutta High Court we are coerced 

"’e are of opinion 
that the decision of the learned Judge 

was right in so far as he gave a decree 


(2) C186G1 G W. R. Mis. 12G. 

(3) [18G81 0 W. R. 600. 

(4) [18891 IG Cal. 535. 


(5) [1898 
(G) [1895 


25 Col. 99. 

18 ^rad. 439. 


(7) [1892] 14 All. 201. 


as against the defendants for the sum of 
Rs. 16,000. 

With reference to the interest allowed 
by the learned Subordinate Judge, we 
think that the learned Judge was wrong 
in point of law in the conclusion at 
which he arrived. It has been decided 
that a claim and certificate issued under 
R. 71, O. 21 is not an interest-bearing 
debt: Sooraj Bakhsh Singh v. Srikishen 
Das (3). Can the plaintiffs in the pre- 
sent suit, which is not a proceeding 
under R. 71, O. 21, Civil P. C. but 
an action at Common law against the 
defendants for damages, be declared in- 
titled to interest in respect of the dam- 
ages they claim ? To support this con- 
tention reliance has been placed on the 
Interest Act of 1839. From a perusal 
of the Interest Act it would appear that 
that Act only applies to debts certain or 
sums of money specifiea to be paid on 
certain date, or otherwise in a definite 
time. But the Act does not apply to 
cases which merely sound in damages 
only, oven though the damage claimed 
may he capable of definite ascertainment 
in money value. Accordingly we think 
that the provisions of the Interest Act 
do not apply to support a claim such as 
the present; and in our opinion the lear- 
ned Judge was wrong in awarding by his 
decree interest even at G per cent, as 
against the defendants. 

Accordingly we vary the decision of 
the learned Judge and declare that tlie 
sum of Rs. 1 i.OOO was properly decreed 
as against the defendants and we set aside 
so much of the judgment as awards the 
defendants Rs. 2,880 as and for interest; 
and we direct that the defendants do pay 
the costs of plaintiff 2 of this appeal 
measured at five gold mohurs by consent, 
and costs in the Subordinate Court pro- 
portionate to his demand as a cosharer. 
Plaintiff 1 owing to her non-appear- 
ance in this appeal will receive no costs 
in this Court, but will receive costs in 
the subordinate Court proportionate to 
her demand as a cosharer. 

This decision will not affect the rights 
of the parties with whom the defendants 
have already entered into terms of com- 
promise and will therefore only apply 
to plaintiffs 1 and 2. The defen- 
dants will be entitled to deduct f roni 
the sum awarded by the decree as pro- 
nounced in this Court, whatever sum 
they have already paid to the cosharers 
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other than plaintiffs 1 and 2, and the 
decree shall only be executed for what- 
ever balance may be then due. 

It may be observed that this decision 
really is of no value as an authority to 
help in future cases, because the matters 
in dispute in this appeal have been set- 
tled by fresh legislation applicable now 
in this province under Act 4 of 1914 
known as the Bihar and Orissa Public 
Demands Act. 

Roe, J. — I agree. 

v.s./r.k. Decree varied. 

A. I. R. 1919 Patna lOS 

Atkinson and Manor, JJ. 

Ganga Singh — 'Defendant — Appellant. 

V. 

The Chairman. Dist. Board, Patna 
and others — Plaintiffs and Defendants 2 
and 3 — Respondents. 

Appeal No. 976 of 1917, Decided on 
10th February 1919, from appellate de 
cree of Sub. -Judge, Patna, D/ 13th July 
1917. . • 

(a) Bengal Tenancy Act (1885). Ss. 21 and 
182 — Settled raiyat acquiring land for home- 
stead — He acquires occupancy rights in such 
land even though it may be held under dif- 
ferent landlord. 

Sections 21 and 182, Ben. Ton. Act, should be 
given wide and very liberal construction. If a 
settled raiyat of lands in a village acquires other 
land as a raiyat, apart from the lands of 
which be is a settled raiyat, for the purpose of 
creating a homestead thereon, then under the 
joint operation of Ss. 21 and 182 he acquires 
occupancy rights in such lands, even though the 
lands so acquired for the purpose of a homestead 
bo not held under the same landlord as the lands 
in respect of which such tenant is a settled 
raivat. HO O ll 

(b) Landlord and Tenant— Yearly tenure 
at yearly rent — No term fixed for service of 
notice to quit — At least six months time must 
be allowed. 

Wlicre no specified term is fixed for the service 
of a notice to quit, the principles of English law 
apply and at least a six months’ notice rrmst bo 
given to determine a tenancy where the contract 
between the parties is a contract based upon a 
yearly tenure at a yearly rent. LB HI C ll 

A. K. Hay- for Appellant. 

Kuhoant Sahay — for Respondents. 

Jiic^gn cnt.— Ibis secerd oj i eol cerres 
before us from the decision of the Second 
Subordinate Judge of I^atna, dated 13th 
July 1917. The suit was instituted by 
the Chairman of the District Board of 
Patna against the defendant, who is a 
minor, to recover possession of three 
k+iatas two dhurs of land situated in the 
Mauzah Nohta, on the Futwa Road. 

It would appear that the defendant’s 


father obtained from the District Boar 
two plots of land in the Mauza of Nohta 
for the purpose of a homestead and erect- 
ing thereon a dwelling house. The first 
plot containing one khata 2 dhurs was 
leased by the District Board to Pbarangi 
Singh, father of defendant 1, under an 
indenture of lease, dated 9th November 
1896; the rent reserved was Re. 1-2-0 
per annum; and the rent so reserved was 
to be paid annually on 3lsb March in 
each year. The second parcel of land 
containing 2 khatas was demised to Pha- 
rangi Singh by the District Board under 
an indenture of lease, dated 27th January 
1898, the rent reserved being Re. 1-8-0 
per annum; the reserved rent was payable 
annually on 31st March in each year. 
The aforesaid leases contained no stipula- 
tion with regard to the time of the dura- 
tion of the demise. The leases merely 
embodied a term providing that upon »■ 
notice being given by the District Engi- 
neer on behalf of the District Board, the 
lessee or his representative for the time 
being would vacate possession of the de- 
mised premises and hand over possession 
of the same to the District Board; but 
the period of time with respect to the 
term of the notice required to be given 
for the termination of the respective 
leases was not specified. It is not denied 
that Pharangi Singh, the father of the 
defendant, did in fact build a pucca house 
upon the three khatas two dhurs of land 
demised by the above-mentioned leases 
at considerable cost, and that these pre- 
mises in fact constituted his homestead. 

It is sought now in this suit to recover 
possession of the demised i^remises; and 
to compel the defendant at his own cost 
to remove the pacca houEO erected there- 
on. The terms of the respective leases 
are somewhat unusual and apparently 

harsh in their provisions. 

On 15th June 1914 notice to quit was 
served by the District Engineer on behalf 
of the pla*intiffs upon defendant 1, 
requiring him to vacate possession of de- 
mised premises within one month from the 
date of the serving of notice. It is 
alleged that on 14th July 1914, the 
mother of the defendant applied to the 
District Board to allow her son and her- 
self to remain in possession of the de- 
mised premises during the rainy season 
of the year 1914. This request, it is 
alleged, the District Board agreed and on 
1st February 1915 the District Engineer 
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on behalf of the plaintiff applied by letter 
to the defendant requiring him to vacate 
the premises forthwith; but no fresh 
notice to quit in accordance with the 
provisions of both leases was served on 
Ist February 1915 or at any time sub- 
sequent to 14th July 1914, when the 
Board consented to allow the defendant 
and his mother to remain on in posses- 
sion. The defendant failed to deliver 
possession in accordance vvith the terms 
of the request contained in the aforesaid 
letter of the District Engineer whereupon 
the plaintiffs instituted the suit on 6th 
April 1916^ 

The learned Munsif dismissed the suit, 
holding that no notice to quit had been 
served upon the defendants in accordance 
with the requirements of the lease; and 
that accordingly no demand had been 
made to justify the plaintiffs’ claim to 
recover possession of the demised premi. 
ses in a suit framed for ejectment. On 
first appeal to the Second Subordinate 
Judge of Patna, the learned Subordinate 
Judge reversed the decision of the Munsif 
and held that the suit was maintainable; 
that the notice required by the leases to 
be served had been served; and that the 
plaintiffs were entitled to possession of 
the demised premises; and accordingly he 
gave a decree in accordance with the 
terms of the plaintiffs’ claim. From the 
decision of the learned Subordinate 
Judge this second appeal has been pre- 
ferred to this Court. For the purpose 
of resisting the plaintiffs’ claim in this 
suit Mr. Ray on behalf of the defendant 
has urged four separate contentions; and 
they may be summarized as follows: 
(1) That the defendant by virtue of S.182, 
Ben. Ten. Act, has acquired occupancy 
rights in the two plots of land demised 
by the respective leases of November 
1896 and June 1898; and that con- 
sequently he is not liable under these cir- 
cumstances to be ejected therefrom by 
virtue of the proceedings in this suit, 
notwithstanding the provisions expressly 
contained in the aforesaid leases. (2) 
That the notice in fact served by the 
District Engineer on behalf of the plain- 
tiffs on 15th Judo 1914, demanding that 
the defendant should vacate and surren- 
der possession of the demised premises 
within a month therefrom, was a notice 
which was invalid in point of law; the 
tenancy being in the nature of a yearly 
tenancy; subject to the payment of the 
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yearly rent, (d) Mr. Ray contends that 
upon the evidence the learned Judge was 
wrong in holding that there was **good 
and real service ’ of the noticeto quit, and 
(4) it is contended there was no reply 
given to the notice served, nor was any 
request made by the mother of the de- 
fendant for permission to remain in occu- 
pation of the demised premises during 
the rains of 1914, as alleged by the plain- 
tiffs, and that consequently the notice to 
quit, if served, was in law waived. On 
the four arguments add ressed to us the 
first two involve questions of pure law; 
and if either of these first two arguments 
be well founded, then it becomes imma- 
terial to consider the mixed questions of 
law and fact involved in the 3rd and 4th 
arguments put forward by Mr. Ray on 
behalf of the defendant. 

Before dealing with the first argument 
presented for our consideration it is right 
to mention a matter that is not in dispute 
that the defendant (and his father before 
him) were settled raiyats in respect of 
other lands in the village of Nohta, apart 
and distinct from the lands in suit. This 
fact is nob really in controversy; nor do 
we see how it well could be, having re- 
gard to the documents in the case which 
clearly show that at the time the premi- 
ses in suit were demised the defendant’s 
father was in possession of other lands in 
the village of Nohta as a raiyat; and that 
the lands which formed the subject-mat- 
ter of the demise were merely acquired 
for the purpose of creating a homestead 
adjoining the raiyati lands of which the 
defendant’s father at the time was the 
possessor; and which raiyati lands were 
held under a different landlord to the 
lands in suit. Therefore it is contended 
that, inasmuch as the plaintiff is a settled 
raiyat of other lands within the village 
of Nohta, the demised premises, being 
merely homestead lands, are, in the ab- 
sence of local custom and usage bo the con- 
trary, controlled as to their tenure, rights 
and incidents by the provisions of the 
Bengal Tenancy Act; and that the defen- 
dant by virtue of the conjoint effect of 
Ss. 21 and 182 has acquired occupancy 
riglits therein. 

This point was taken in both the lower 
Courts, but it doos not seem to liave re- 
ceiv'ed tlie consideration which it de- 
served; an 1 it is hard to follow' the rea- 
soning of the learned Munsif ^and -biia 
learned Subordinate Judge in dismissing 
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this argument as unworthy of considera- 
tion. S. 21, Ben. Ten. Act, provides 

*‘tbat every person who is a settled raiyat of a 
village within the meaning of the foregoing sec- 
tion shall have a right of occupancy in all land 
for the time being held by him as a rai 3 'at in 
that village.” 

And S. 182 provides that 

‘‘when a raiyat 'holds his homestead otherwise 
than as part of his holding as a raiyat, the in* 
cidcnts of his tenancy of the homestead shall be 
regulated by local custom or usage, and subject 
to local custom or usage, by the provisions of 
this Act applicable to land held by a raiyat.” 

Beyond all controversy the defendant 
and his predecessor-in-title held the de- 
mised premises asraiyats and apart from 
the other lands in the same village in 
respect of which they were settled raiyats. 
The uniform current of authority in the 
High Court of Calcutta from the year 
1893 down to 1915, and up to the pre- 
sent time, has been in favour of giving 
Ss. 21 and 182, Ben. Ten. Adt.a wide and 
very liberal construction; and from the 
positive judicial decisions which have 
been pronounced, during the period men- 
tioned, a clear rule of law is deducible, 
which decides that if a settled raiyat of 
lands in a village acquires other land as 
a raiyat, apart from the lands of which 
he is a settled raiyat, for the purpose of 
creating a homestead thereon, then he ac- 
quires occupancy rights in such lands 
even though the lands so acquired for the 
purpose of a homestead be not held under 
the same landlord as the lands in res- 
pect of which such tenant is a settled 
raiyat. Indeed in two cases, viz., the 
cases reported as Kripa Nath Chakra- 
varti V. Shei'kh A7iii (l) and Harihar 
Chattopadhyaya v. Dinu Bera (2), the 
High Court of Calcutta have gone so far 
as to lay down that if a raiyat is a settled 
iraiyat of one village under one landlord, 
and he acquires lands for the purpose of 
a homestead under a different landlord 
in a different village, that nevertheless 
by the operation of Ss. 21 and 182, Ben. 
Ten. Act, he has occupancy rights in the 
lands so acquired by him for the pur- 
'poses of a homestead. This decision is 
'very far reaching and may under suitable 
conditions require further judicial con- 
sideration in this province. 

The authorities cited in support of 
the argument addressed to us on behalf 
of the defendant are reported as Kripa 
Nath Ghak ravarti v- Seikk Ann (l), 

(1) C19061 4 G. li. J. 332. 

(2) [1911] 19 I. O. 139. 
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Golam ,Mowla v. Ahdool Sawar Mon- 
dal (3), Harihar Chattopadyaya v. Dinu 
Bera {^)^Bhikariram Bhagat v. MaharaJ 
Bahadur Singh (4), Istvar Chandra Dey 
v. Ddurari Dal Dutt (5) and Dina Nath 
Nagy. Sashi Mohan Dey Tarafdar (6).. 

In the case reported as Bhikariram 
Bhagat v. Maharaj Bahadur Singh (4) the 
current of all the prior decisions is care- 
fully reviewed in the judgment of the 
learned Judges that decided - that case, 
and there is little room for doubt that 
the law is now perfectly well settled 
and that by the cursus curiae of judicial 
authority, laid down by the Calcutta. 
High Court, we in this Court feel our- 
selves bound in oases where the facts aro 
in pari materia with such current of 
authority, and more especially so in inter- 
preting and construing an Act such as the- 
Bengal Tenancy Act which applies to 
Bengal as well as to the Province of 
Behar, and formerly within the jurisdic- 
tion of the Calcutta High Court. There- 
fore in our opinion, on the undisputed facte 
of this case notwithstanding the express 
terms and provisions of the respective 
leases of 9th November 1896 and 27th June 
1898, the defendant has acquired in law, 
under the joint operations of Ss. 21 and 182 
of the Ben. Ten. Act, occupancy rights 
in the 3 kattas 2 dhurs of land de- 
mised and which were acquired for the 
purposes of a homestead in the village 
of Nohta on the Putwa road, and that 
consequently he cannot be ejected there- 
from under the provisions contained in 
either of the leases aforesaid. In so far 
as the learned Munsif and the Sub- 
ordinate Judge may have thought that 
the express provisions of the leases over- 
rode the respective sections of the ifeen. 
Ten. Act referred to, they. were in error; 
because in our opinion the provisions of 
the leases were and are rendered nugatory 
and void by virtue of S. 178, sub-S. 3, Cl. 

A, of that Act, and no other conclusion is 
possible, founded on the ratio decidendi 
of the cases already cited, and in which 
this principle is clearly recognized. 
With regard to the. argument as to the 
validity in point of law of the notice to 
quit, speaking for myself, I am of opinion 
that the argument adressed to us on be- 
half of the defendant is well founded - 

(3) [19113 9 I. O. 922. 

(4) [1916] 43 Cal. 195=84 I. 0. 162. 

(5) [1917] 41 I. C. 472. 

(6) [19163 311. O. 16. 
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The tenancy or interest created by the 
leases, whatever it may have been, was 
in a sense at least a yearly one, to enure 
year bv year until notice to quit was 
served determining the tenancy the rent 
that was payable, wss payable yearly; 
and the contract made between the 
parties clearly contemplated a yearly 
liability for the discharge of the rent 
payable and to become due under the 
leases respectively. 

In such cases the High Courts of India 
have held that the principles of English 
law apply where no specified term is 
fixed for the service of a notice to quit: 
and that inasmuch as the English law, 
founded upon the good sense of the 
Common law, requires that where no 
time is specified within which a notice 
to quit must be served, the law implies 
that at least a six months’ notice must 
be given to determine a tenancy where 
the contract between the parties is a 
contract based upon a yearly tenure at 
a yearly rent. In the present case there- 
fore the notice to be a valid notice should 
have been served upon the defendant 
requiring him to deliver up possession of 
the demised premises within six months 
from the date of service of such notice. 
A month’s notice was in fact admittedly 
only given; and in our opinion this notice 
was in sufficient in law tooperate as a due 
and proper demand of possession to de- 
termine the interest of the lessees in 
the demised premises under the terms of 
the above mentioned respective leases. 
The authorities in support of this conten- 
tion are numerous and the law is well 
settled; and we apply the principles of 
English law to the facts of the present 
case. The cases cited will be found re- 
ported as Kishori MohunRoy Chowdhry 

Na^idktimar Ghosal (7). Ismail Khan 

Mahomed v. Jatgun Bibi (8), and Reman. 

gini Chowdhrani v. Srigobinda Chow- 
dhury (9). 

Having decided these two points in 
favour ot the defendant, it becomee un- 
necessary to consider the other two 
arguments presented to ua on his behalf. 
We consequently are of opinion that the 
decision of the lower appellate Court 
was wrong m law and that the decree of 

the learned Subordinate Judge must be 

^t aside and the de cree of the Munsif 

(7) [1897] 24 Cal. 720. 

(8) 119001 27 Cal. 570. 

(9) [19021 29 Cal. 203. 
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dismissing the suit be restored for dif. 

ferent reasons. The plaintiff will pay 

to the defendants their costs in all 
Courts, 

v.s./r.k. Appeal allowed. 

A. I. R. 1919 Patna 111 

Mullick and Manuk, JJ. 

Sat’i'ughan Patciv and oi/ter5“~AppeI— 
lants. 

v. 

Emperor — Opposite Party. ' 

Death Ref. Case No. 1 of 1919. and 
Criminal Appeals Nos. 6 and 15, Decided 
on 24th January 1919, from a decision of 
Sess. Judge, Manbhum. 

(a) Penal Code (1860), S. 34-Presumption 
of constructive intention should not be pushed 

• 5- . f “ ** when Court can with 

judicial certitude hold that accused must 
have preconceived result that ensued that 
^4 can be applied* 

The presumption of constructive intention 
must not be too readily applied or pushed too 

fjV ^ man mav thiuk a 

thing likely to happen is vastly different from his 
mtcndmg that that thing should happen. The 
latter ingredient is necessary under S* 34 1 P n • 
the former by its^f is irrelevant to the-sect’ion! 

when a Court can with some judicial 
certitude hold that a particular accused must 
have preconceived or premeditated the result 
which ciisued, or acted in concert with others in 
order to bring abbut that result, that S. 34 mav 

be applied. _ [P 119 0 2 ^ 

shm of motive 

should be considered only upon facts eslab- 

knowledge 

The question or motive for the commission of 
^ be considered only upon the facts 

established m the evidence in the case and the 
Judge should not import his personal knowledge 
of the state of the district or of the character of 
the accused into the case. Observations relating 
to such matters are irrelevant. LP 116 C 2] 

H. L. Eandkeolyar — for Appellants 
Govt. Advocate— [ox the Crown. 

Mullick, J. In these two appeals 
three persons, named Labhu Patar Sat 
rughan Patar and Sripati Patar. have 
been sentenced by -the Sessions Judge of 
Manbhum as follows: Labhu Patar and 
Satrughan Patar to death, and Sripati to 
transportation for life, for having on 2nd 
August 1918 committed murder by caus 
ing the death of Upendra Hahato Dig- 
war. The case for the prosecution is 
that on the night of 24th July 1918 

three dacoities took place in the village 

of Seadih, of which the appellants are 
residents. Suspicion pointed to the ap- 
pellants, who belong to the Bhumij caste- 
and on the date of tlie alleged murder the 
bub.Inspector of Gourangdin Thana had 
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gone at about 7 a. m., 
the purpose of conducting an 
tion and had directed Upendra Mabato 
who held the office of Digwar, or village 
watchman, to join him in the village for 
the purpose of assisting in the investiga- 
tion. At about 10 or 11 a, m., Upendra 
Mahto, accompanied by Netai Das, Roshan 
Baur Chowkidar, Indra Layek Tabedar and 
Akhoy Tabedar (the last two being some 
subordinate officers) had just crossed a 
river near Seadih and was going along a 
small path, when the appellants Dabhu 
and Sripati suddenly jumped up from a 
place whore they were in hiding and at- 
tacked him; the former with a sword, 
and the latter with a dagger. Upendra 
Mahato was armed with a swordstick, 
and in defending himself is alleged to 
have caused a slight injury to Labhu, but 
he received no assistance from his compa- 
nions and was felled to the ground. 
Thereupon his assailants ran away to- 
wards the village. 

It is alleged that Roshan and India 
were then sent off to bring assistance 
while Netai and Akhoy remained with 
the wounded man. It is not certain 
what were the preci^jn injuries from 
which lie was then sull'ering, but it is 
clear that ho was able to speak and was 
assisted to a tree some 60 or 70 cubits 
distant. About half an hour later -while 
ho was lying there, Liabbu and Sripati 
accompanied by their uncle Satrughan 
came from the village and again attacked 
him. Tjabhu according to the majority 
of the witnesses, was armed with a 

sword. Sripati with a dagger, and Satru. 

ghau with an axe. They fell upon the 
wounded and hacked him to deauh# 

It is further alleged that Satrughan also 
struck him with a big stone. Informa • 
tion was given to the Sub-Inspector of 
Police at Gourangdin Thana at 4 p. m. 
The place of occorrence being only three 
miles off, the delay in lodging the in- 
formation has been one of the points 
made by the learned counsel for the ap- 
pellants. The Sub-Inspector arrested 
Satrughan in the village that same night 
and iris alleged that Satrughan there- 
upon handed him an axe. Labhu and 
Sripati surrendered later, and denied 
having taken any part in the attack. On 
the other hand Satrughan has from the 
outset taken the w'hole blame upon him- 
self and has set up the case that owing 
to enmity with the deceased he attacked 


the deceased when he was going along 
the road above mentioned and killed him 
single handed . 

The learned Sessions Judge declined to 
believe this story and agreeing with both 
the assessors has accepted the case for 
the prosecution that the deceased was 
attacked in the manner alleged by the 
witnesses at the Sessions trial. The 
learned counsel who has appeared for the 
appellants has taken us through the 
whole of the evidence and has urged 
everything that it was possible to urge 
on their behalf. But having carefully 
considered the arguments addressed to us 
I think that the conviction of Dabhu and 
Sripati is substantially correct. With 
regard bo Satrughan the case is diffeieut 
and I will proceed first of all to consider 
the evidence against him. This appel- 
lant is according to his statement at one 
place, 58 years old, and his statement at 
another place, 62 years old. The other 
two appellants Labhu and Sripati are 32 
and 21 years of pge respectively. 

The learned Sessions Judge finds that 
Satrughan took a leading part in the at- 
tack upon the deceased after his two 
nephews had gone to the village and in- 
formed him of the first assault. It is 
ourious however that the first informa- 
tion fails to support the case made out 
by the prosecution witnesses as to the 
manner in which Satrughan was armed. 
In the first information report it is o-nly 
stated that Satrughan took up a stone and 
threw it at Upendra Mahto. In the Oourt 
of the Committing Magistrate and the 
Sessions Judge, the witnesses were not 
cross-examined as to why no mention 
was made in the first information of the 
fact that Satrughan was armed with any 
sharp cutting weapon. Netai’s state- 
ment before the Committing Magistrate 
was that Satrughan who armed with an 
axe; in the Sessions Oourt he varied that 
statement by saying that he was armed 
with a kudali. Akhoy Tabedar in the 
Sessions Court said that he was armed 
with an axe and a stone. Mangal’s story 
was to the same effect. Indra Tabedar 
and Roshan Chowkidar who were sent 
off to fetch assistance after the first at- 
tack, of course, are unable to state how 
Satrughan was armed, because they did 
nob return to the spot bill after the de- 
ceased had been killed. The discrepan- 
cies as to the manner in which Satru- 
ghan was armed appear to me to be very 
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serious. I attach great importance to 
the first information on this point and I 
fail to see why, if Satrughan was armed 
with a cutting instrument, no mention of 
it should have been made in that docu- 
ment. It is much more probable that 
after the deceased had been killed, he, as 
a parting blow, picked up a stone and 
hurled it at the body of the deceased. 

The eyewitnesses to the occurrence so 
far as he is concerned are Netai, Akhoy 
and Mangal, but as I have said, although 
they are positive that Satrughan was 
armed with a deadly weapon, I think it 
would bo safer to hold that he did not 
commit any act in furtherance of the com- 
mon intention of his two nej^hews. It 
has been strongly pressed on us by the 
learned Government Advocate that even 
even if Satrughan took no part in the 
assault and even if he merely threw a 
stone at the deceased, whether before or 
after the death of the deceased, his mere 
presence at the assault would render him 
liable, by the application of S. 34, I.P.G. 
to conviction for the offence of the mur- 
der. It is contended that he shared the 
common intention to kill the deceased, 
and ho is liable in the same manner as 
his two other companions. Now this 
question of intention is a question of 
fact. I can find no evidence that war- 
rants the inference that he came from 
the village intending to kill Upendra 
Mahto Digwar or that he assisted them 
in any way to accomplish their object. 
If the evidence as to the axe is disbeliev- 
ed, then there is also no evidence that 
he joined in inflicting any of the injuries 
from which the. deceased died. The evi- 
dence is equally consistent with the 
theory that he intended merely to cause 
hurt, and that after the deceased had 
been killed by the two young men, 
he book up a stone and hurled it upon 
the body of the deceased. In this 
view of the case it is impossible to 
apply S. 34, I. P. C., and therefore 
Satrughan must he acquitted of the 

offence of murder of which he has been 
convicted. 

The conviction and sentence, so far as 
Satrughan Patar is concerneri, must be 
set aside, and he must be acquitted and 
set at liberty. There remains the case 
of the two other appellants, Ijabhu Patar 
and Sripati Patar. If it is once held that 
Satrughan was not armed in the manner 
alleged, then the case becomes very much 

1919 P lo IG 


simpler. Holding as I do that Satrughan 
was nob armed with any deadly weapon, 
and that ho only struck the deceased 
with a stone, it is clear that if the ap- 
pellants Labhu and Sripati did at all 
attack the deceased then they and they 
alone must be responsible for his death. 
Now the medical evidence shows that 
the deceased received no less than nine 
incised wounds. Of these the first was an 
incised gaping wound 8 inches into 4 
inches from the middle part of the back 
of neck transversely to tlie angle of 
mouth on the left side, cutting the soft 
structures, vertebral column with the 
spinal cord and the left side of the lower 
jaw, also the big vessels and nerves on 
the left side. The second wound was an 
incised wound 7 inches into 3^ inches 
encircling the whole of back and upper 
part of left aide of the neck cutting all 
the^ structures and exposing the mouth 
cavity. The third was an incised wound 
8 inches into inches into i incli situa- 
ted obliquely on the lower part of the 
left side of hack of the neck and extend 
ing downward to the right shoulder blade. 
The others were incised wounds on the 
right shoulder, the back of the head, and 
the top of the head and on the left 
thumb and index fingers. 

It is necessary therefore to determine 
whether Labhu and Sripati inflicted all 
or any of the above injuries. The first 
question that arises in this connexion is 
whether Labhu was armed with a sworl 
as alleged by the majority of the wit- 
nesses. The first information mentions 
a sword; so also do Netrai, Akhoy, In, Ira 

bheir depositions before 
the Sessions Judge. The only noticeable 
contradiction is that of Netai in the Ses- 
sions Court witli reference to the second 
attack, where he says that Labhu came 
back with an axe. Before the commit- 
ting Magistrate lie said that Labhu came 
back with a sword. After making the 
fullest allowance for tliis discrepancy I 
think there is a preponderance of evi- 
dence that L:il)hu was armed with a 
sword and not an axe in both assaults 
Then as to Sripati, the first information 
states that lie was armed with a daf»<« 0 r 

Netai and Akhoy in tlio Sessions Gmirt 
corroborate this story. 

Mangal who was in both tiie first and tlio 
S0con<l attacks states that tlio two youn^* 
men were cutting the Digwar. lie does 
nob specify with what particular weapon 
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each was armed. Indra makes a notice- 
able contradiction. He only witnessed 
the first attack and he states that Sripati 
was armed with an axe This is not sup- 
ported by any other witnesses, while 
Roshan Chowkidar merely states that 
Labhu and Sripati wounded the Digwar. 
In my opinion, after making allowance 
for the contradiction in the evidence of 
Indra, we ought to accept the version of 
Netai as given in the first information 
and corroborated in Court by Akhoy. 
These two witnesses had no particular 
object in implicating the appellant Sripati 
falsely and it is certain that they stayed 
with the deceased from the first to last, 
and I accept the contention of the learned 
Government Advocate that Sripati was 
armed with a dagger and that he joined 
in the attack upon the deceased with 
this weapon. The next question is, What 
were the injuries caused hy Labhu and 
Sripati respectively. It is impossible 
from the evidence to form any correct 
idea of the precise injuries that were 
caused in the first attack. The first in- 
formation states that Labhu struck the 
deceased with a sword on the back of the 
head and on the hand; in defending him- 
self the deceased’s thumb and finger were 
cut and the deceased w'as felled to the 
ground alter he had struck Labhu with 
his swordstick. After the deceased fell, 
Netai used his lathi and struck Labhu on 

the head. 

With regard to Sripati there is no men- 
tion in the first information of the parti- 
cular injuries caused by him. In Court 
Nebai’s story is that Labhu cub the deceased 
on the left shoulder with a sword, _ and 
Sripati struck him on the back with a 
dagger When Labhu aimed a second blow 
with the sword, the deceased held up his 
hand and received the injury on his 
thumb. Sripati then cut him on the 

^^^Akhoy Tabedar states that Labhu 
struck the deceased on the left side with 
a sword and Sripati struck him on the 
back with his chura, then Labhu struck 
the deceased on the hand and Sripati 
struck him again with a dagger. Mangal 
does not give any details. Indra makes 
a noticeable contradiction by saying that 
Labhu struck the deceased on the neck, 
and that Sripati struck him on the hand. 
It is clear that this is a version which 
has not been given by any other witness. 

Roshan merely states that j_.abhu at- 


tacked the deceased with a sword and 
that Labhu and Sripati together wounded 
him. In this state of the evidence it is- 
not possible to state with any degree of 
accuracy bow many injuries were caused 
in the first attack; but it does appear 
from the medical evidence that of the 
injuries found by the medical officer 
wound No. 3 was probably caused in the 
first attack by Labhu and it was the in- 
jury on the left shoulder which was first- 
of all inflicted w'ibh a sword. It is nob 
clear why the witnesses should not have 
been in a position to detail the precise 
injuries which were caused in the attack, 
but the evidence points to the fact that 
the injuries which killed the deceased 
were caused after the two appellants- 
Labhu and Sripati returned from Seadih 
with Satrughan. The evidence is con- 
clusive upon the point that in the first 
attack the deceased did nob receive any 
serious injury to the neck, but that as a 
result of the second attack his head was 
almost severed from the body and I have 
no doubt that injuries Nos. 1 and 2 were 
caused in the second attack and they 
were by themselves quite sufficient to 
cause death. 

On this point the only witnesses whose 
testimony is available are Netai, Akhoy 
and Mangal; they all agree in stating 
that the appellants hacked the deceased 
to death. They do not go into detail, nor 
from the number and nature of the in- 
juries caused would it be possible to* 
expect them to do so. The medical evi- 
dence shows that each of these major in- 
juries might have been caused by one or 
more blows by a sharp cutting instru- 
ment. It is quite clear that there was a 
savage and violent attack with the sword 
and the dagger, and that some of the in- 
juries were certainly caused by more 
than one single blow. There can be no 
question from the nature of the attack 
that the intention of the assailants was 
to cause death. 

In these circumstances I have no doubt 
that the assessors were right in finding 
that Labhu and Sripati were guilty of 
murder. One assessor did, but the other 
did not believe the whole of the evidence, • 
but both were satisfied as to the guilt of 
the assailants. In my opinion the evi- 
dence is on the whole substantially true 
and the eyewitnesses were at the place 
of occurrence at the time when the murder 
took place. It has been urged in this 
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Connexion that there was no adequate 
motive for the crime. The learned Ses- 
sions Judge has gone into this matter in 
some detail. He has shown that the 
deceased Digwar succeeded a Bhumij in 
the office of Digwar some 14 years ago, 
and that since then he has been assessing 
the Bhumij inhabitants of Seadih with 
rent for lands which .they had previously 
held rent free. It also appears that in 
April 1918 the son of the deceased brought 
an assault case against Sripati and Labhu 
which was compromised on the payment 
of Es. 15. It is also established by the 
evidence of the Sub-Inspector that in 
connexion with the three dacoities which 
occurred on 24th July, only nine days 
before the murder, the deceased had told 
the police that he suspected the three 
appellants. Clearly there was sufficient 
motive for the appellants to join in an 
attack upon the deceased. 

It is next urged that Netai was assist- 
ing the police in the matter of the dacoi- 
ties and that the eyewitness Mangal is 
the servant of the men in whose house 
one of the dacoities took place. It has 
also been pointed out that Indra and 
Akhoy are themselves village police offi- 
cers. Making the fullest allowance for 
these facts I am unable to see why the 
evidence given by these witnesses should 
be rejected as untrue. One if not both 
assessors _ believed them. He liad an 
opportunity of watching their demeanour 
and I think he was right in coming to 
the conclusion that tliey had substan- 
tially spoken the truth. 

It has been on the other hand conten- 
ded that Satrughan's statement, to the 
effect that the deceased had outraged his 
daughter and daughter-in-law and had in 
many other ways attempted to molest 
the residents of Seadih, is true. Now 
there is not an atom of evidence to sup- 
VJovt this contention and the bare state- 
ment of Satrughan cannot be accepted, 
xhe appellants before us apparently had 
legal assistance in the Court below, and 
if there Nvas any substance in tlie allega- 
tion that the deceased had been guilty of 
molesting the women of Satruglian’s 
household, we should have expected some 
evidence to have been called , la tbo 
absence of such evidence I must hold that 
the allegations liave not been made out. 
The learned Counsel has attempted to 
use Satrughan’s statement for the pur- 
pose of mitigating the guilt of Labhu and 
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Sripati, but no grave and sudden provoca- 
tion having been established, I can find 
no materials for reducing the offence to 
one under S. 304, I. P. C. With regard 
to the question of motive I have to ob- 
serve that the learned Sessions Judge has 
made certain observations in this con- 
nexion which are irrelevant. He has 
used his own knowledge of the state of 
the district for the purpose of showing 
that a Bhumij is a habitual criminal and 
that he is not deterred by considerations 
of safety or prudence from committing 
murder in open daylight. In my opinion 
these observations were irrelevant, and 
the question of motive should have been 
considered only upon the facts established 
in the evidence in the case. 

The learned counsel for the appellants 
has drawn our attention to the delay that 
occurred in lodging the first information. 
The offence is alleged to have been com- 
mitted between the hours of 10 and 11 
A. M. and Netai Das, although he had 
only three or four miles to go, did not 
arrive at the Police station till 4 p. m. 
It is suggested that the interval was 
taken up in concocting a false story. 
Allowance must be made for the fact that 
the attack was brutal and violent. It 
was necessary for Netai to obtain advice 
and his nerves after witnessing a scone 
of that kind must have been considerably 
shaken; in my opinion the interval of 
four hours under tlie circumstances does 
not necessarily indicate that the story 
eventually placed before the iJolice was a 
concocted and false story. There could 
be no object in concocting such a story if 
Satrughan was the real murderer, and 
Labhu and Sripati were not there at all. 
In particular I fail to see liow Netai 
could have known of the injury inflicted 
by the deceased with his sword stick on 
Labhu’s side. The medical evidence also 
shows tliat there were two otlier slight 
injuries uijon Labhu’s body, and the sug. 
gestion that Netai caused tliose witli a 
stick seems to me to be well founded. 

It has been urged that it is strange tliat 
Netai, instead of going to Seadih where 
the Sub-Inspector was w’aiting, should 
have gone by a roundabout way to 
Gauranglili Tliana. Now we have no evi- 
dence tliat at tlie time that the murder 
took i)lace the Sub-Inspector was actu- 
ally in the village. lie states in liis evi- 
dence that he loft the village at about 
11 M. and in the absence of any defi- 
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nite informabion that he was in the vil- 
lage, we cannot say that Netai was wrong 
in going off towards the thana and avoid- 
ing the inhabited parts of Seadih where 
the Bhumijes were so hostile. In these 
circumstances the action of Netai does 
not seem to me to indicate that there 
was any bad faith on his part. On a re- 
view of the whole evidence I am satisfied 
that the conviction of Labhu and Sripati 
must be affirmed. There can be no ques- 
tion that from the nature of the weapons 
used and the injuries inflicted the offence 
must be one of murder under S. 302, 
I. P. C, The sentence of death passed 
upon tjabhu in my opinion is appropriate. 
It is impossible to hold that there were 
any mitigating circumstances in his case. 
He is 32 years of age, and fully aware of 
the nature and consequence of his act. 
The learned Sessions Judge has considered 
it necessary to make a difference in the 
case of Sripati on the ground of his youth. 

I will accept the view taken by him, and 
hold that perhaps there were circum- 
stances in his case to show that he was 
merely obeying the orders of the two 
older men. 

The result is that the appeals will be 

dismissed and the sentence of death passed 
upon Labhu will be confirmed and so also 
the sentence of transportation for life 

l)assed upon Sripati. . 

Manuk, J.— Although I agree with 

the judgment just delivered and the order 
proposed to be passed by my learned bro- 
ther. having regard to the gravity of the 
issues involved in this case I deem it 
desirable to express my own views sepa- 
rately. The story of the crime as told 
in Court by the principal eyewitness, 
one Netai i)as, a cultivator and Baishudi 
of village Ketun Kiyari, is as follows: 

He was going at about 10-30 on the 
morning of the 17bh Sraban, correspond- 
ing to 2ncl August 1918, bo village Seadih, 
which appears from the map bo be ^ ab^t 
a mile west of village Ketun Kiyari. He 
says he was going to buy goor, but it is 
more than probable, as observed by the 
learned Sessions Judge, that he was 
really going to assist m the inquiry re- 
garding the dacoities that had taken 
place in Seadih. On his way not far from 
his house he met the deceased p»gwar 
with Akhov Degharia Tabedar, P. W. 2, a 
resident of Tala Jura.Hoshan Bouri, chauki- 
dar P W. 4, and Indra, also a tabedar of 
Ketun Kiyari, P. W. 3. As the party 


crossed the river and proceeded up the 
gulli, the appellants jjabhu and Sripati 
suddenly appeared, Labhu armed with a 
sword and Sripati with a dagger. Saying 
they were going to kill the Digwar, the 
two appellants proceeded to attack him, 
despite the protests of hiscompanions and 
their somewhat faint-hearted attempt to 
protect him. Labhu, it isalleged, struck 
the Digwar with his sword on the left 
shoulder. The Digwar, who meanwhile 
defended himself with a swordstick, ap- 
parently had not time to unsheath the 
sword, with the result that the sword- 
stick was split by the blow of Labhu. 
Sripati then struck the Digwar with his 
dagger on the back. Labhu gave another 
blow to the Digwar, who partially warded 
it off with his left arm and was hurt 
on his palm and on the fingers of the 
left hand. The Digwar is then said to 
have struck Labhu on the right side 
with a swordstick, and meanwhile Sri- 
pabi cub the Digwar across the head. The 
complainant also alleges that he struck 
Labhu with a stick. The Digwar having 
fallen down severely wounded, the two 
accused ran away. 

Netai and Akhoy remained with him 
and bandaged him while Indra and Roshan 
went for help to the village and to fetch 
a khatia. About half an hour later, be- 
fore they returned, Labhu and Sripati, 
accompanied this time by their uncle 
Satrughan, a man about 60 years of age, 
re-appeared on the scene, Labhu with his 
sword, and Sripati with his dagger, and 
Satrughan, as alleged in Court by the 
complainant, armed with a kudali and a 
stone. It will be observed that this 
seems a curious combination of weapons 
for a man of 60 to bring with him to the 
scene. The witnesses through fear rnoved 
aside, on which Satrughan first of all 
(this is the story in Court) threw the 
stone at the wounded man, and then all 
the three hacked at him with their res- 
pective weapons. The complainant Netai 
Das and Akhoy then ran towards Seadih, 
where they met Bhola Nath Mahato,- 
P. W. 10, and Sujan Mahato, P- W. 6, 
and others, to whom they narrated what 
had happened. The party then returned 
bo the spot where they found the Digwar 
dead with his head almost severed from 
his body. Then the complainant with 
Roshan, ohaukidar, went to the thana of 
Gourangdih, three or four miles away 
from Seadih and lodged the first informa- 
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tion report, Ex. (l), which, except in one 
very material particular with which I 
Bhall deal later, substantially conforms to 
the story told now in Court, though it 
is more concise. 

With regard to the motive for this 
crime the prosecution allege more than 
one motive. In the first place, it is said 
that the Digwar ghat of Kitankeari for- 
merly belonged to a relation of the ac- 
cused. Upendra Mahato, the deceased, 
was appointed in bis place 16 or 17 years 
ago. On his appointment, Upendra 
Mahato tried to assert his right to assess 
the appellants with rent from which they 
had escaped during the tenure of the 
office by their Bhumij relation. Then in 
April 1918 one Nalinakhya Mahato, 
P. W. 11, a son of the deceased Digwar, 
prosecuted Labhu and Sripati, the two 
appellants, and two others not before 
us, for assaulting him. The result of 
that prosecution was that one of the ac- 
cused, it is not clear which, was sum- 
moned and the case was eventually com- 
promised by the accused paying Rs. 15-4-0 
as compensation to the son of the Digwar. 
A more immediate and to my mind 
the more important motive for the 
crime however is evident. A week or so 
before this occurrence took place — to be 
precise on 24bh July, three dacoities oc- 
curred in Seadih village, and in connexion 
with them three Bhnmijes of Kitankeari 
had been arrested by the Sub-Inspector, 
P. W. 12. It is beyond doubt that the 
deceased Digwar suspected the tliree ap- 
pellants as well of complicity in this da- 
coity and told the Sub-Inspector so. On 
the morning of the occurrence in the pre- 
sent case, the Sub-Inspector was actually 
at Seadih from 7 o’clock to 11 o’clock in- 
vestigating the dacoity cases. 

Tlie story of the prosecution is that 
the deceased Digwar was with his tabe- 
dars and ebaukidar on his way to the 
Siih-Tnsi>ector to assist him in the inquiry. 

11. the deceased's son Nalinalthya 
Mahato, alleges that Satrughan came to 
his fatlior, foil at the latter’s feet and 
begged him not to implicate him in the 
dacoity. f am of opinion however that 
the truth of this incident is open to grave 
doubt and that for the simple reason that 
although this witness says that Netai and 
Akhoy wore both present, neither Netai 
nor Akhoy says one word about it. It is 
one of the many facts on this record 
which convince me that a most deter- 
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mined attempt has been made by the 
prosecution witnesses to implicate the 
old man Satrughan up to the hilt in this 
charge of murder. However that may 
be, the Sub-Inspector undoubtedly proves 
that the Digwar was assisting him in the 
inquiry and told him that the three ac- 
cused were mixed up in the dacoity case. 
The Sub-Inspector also tells us that he 
asked the deceased Digwar to watch the 
movements of the appellants. Now al- 
though other Bhumijes were also sus- 
pected and some were under arrest I 
am of opinion that the various incidents 
in connexion with this dacoity. excepting 
the incident spoken to by P. W. 11 alone, 
taken in conjunction .with the criminal 
case in April 1918 and the general ill- 
feeling as to the rent assessed on the ap- 
pellants, are ample material on which we 
may hold that a motive for the crime has 
been sufficiently established as against 
the appellanbs. I agree with my learned 
brother that it was quite unnecessary as 
it was irrelevant for the learned Sessions 
Judge to import into his judgment mat- 
ters within his own official knowledge 
from his experience in the district. Such 
procedure has so often been condemned 
that it is somewhat surprising to find it 
still in vogue and resorted to by the 
learned Judge. This practice was depre- 
cated recently in this Court in Mangni 
Lai Marwari v. Emperor (l). 

Now with regard to the witnesses to 
this occurrence, apart from the complain- 
ant we have P. W. 2 Akhoy Degharia, 
who proves the details of both assaults. 
Indra, P. \V. 3 and Roshan P. W. 4 prove 
only the first assault, inasmuch as these 
two went to fetch a Ichatia after the first 
attack and did not return in time to see 
tlie second one. Then wo have P. W. 5 
Gora Kora of Seadih w’ho proves the first 
assault in very general terms, and No. 6 
Sujan Mahto who merely proves what 
Gora told him. No. 7, Uiloo Mahato also 
of Seadih is called merely to corroborate 
Netai and Thakur as to what they told 
him about the occuri'enco which had 
taken place. P. W. 8 is a purely formal 
witness, and tlien we come to P. W. 9 
^fangal Mahato. He was with Gora and 
60 his evidence is much on the same linos 
as that of Gora with regard to the first 
assault. lie says in a general way that 
he saw two young men, Labhu and Sri- 
pati, cutting at the Digwar. This witness 
(1) [1917] 48 fO. 'G95. 
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however, unlike witness 5, remained 
to see the second attack. V/ifch regard to 
this assault he says, he saw the three 
accused running towards the Digwar, 
Satrughan with an axe and a stone. The 
assault itself he did 'not witness. Criti- 
cisms of these witnesses by Mr. Nand- 
keolyar who has argued the case with 
lucidity and fairness are as follows ; 

With regard to witnesses 2, 3 and 4 he 
contends that they are tabedars and under- 
lings of the deceased. There is however 
nothing in their evidencs to show that 
there wasany sort of friction or ill feeling 
between them and the appellants. The 
mere fact that they were tabedars is not 
to their discredit, having regard to the 
fact that the deceased Digwar would 
naturally be accompanied by his tabe- 
dars and chaukidar, when proceeding to 
Seadih to help the Sub-Inspector in 
the latter s investigation. Their presence 
there, to my mind rather sbrenghens the 
general case for the prosecution than 
weakens it. I therefore attach consider- 
able importance to the evidence of these 
three eyewitnesses. 

They were the most likely people to be 
with the deceased, and on the whole they 
have given their evidence, except in re- 
gard to the i)art jjlayed by Satrughan, 
with moderation and without any at- 
tempt to exaggerate or embellish the facts 
against the other two appellants. The 
contention regarding P. Ws. 5 and 9 is 
that they are servants of Lambhodar 
Mahato, in whose house one of the three 
dacoibies had taken place in which the 
three accused were suspected. Examin- 
ing their evidence however one finds that 
Gora, P. W. 5, speaks of the first assault 
only in gentv.al terms, while P. W. 9 
does much tho same, and I apprehend 
that if they were untruthful witnesses, 
they would have deposed to more details 
in order to corroborate the other witnes- 
ses. It is common ground that the place 
of the assault is nob far from cultivated 
fields, as the map shows, and therefore it 
is not surprising that there should have 
boon cultivators about at the liour at 
whicli this occurrence took place. Then 
with regard to witnesses 6 and 7, they 
are, contends learned counsel, relations 
of Lambhohar Mahato, but as I have al- 
ready mentioned, witnesses 6 and 7 
really carry the prosecution no further 
than this: namely, that the other witnes- 
ses told them a story similar to that told 


in Court. Now if we accept, as we must 
accept, the first information report, the 
evidence of these witnesses is of very 
little avail. Had there been any great 
delay in lodging the first information re- 
port, it may have been urged that these 
witnesses had been imported into the 
case in order bo m;,eb the point that the 
interval had been spent in concoction. 
That however is nob the case here, as 
the first information report was lodged 
with reasonable promptitude. As for the 
complainant, it is noticeable that the 
only suggestion against him is a vague 
one that his house was searched at the 
instance of Ljabhu; there is no evidence of 
this fact and the learned counsel for the 
appellants has been constrained to con- 
cede that there is nothing particular to 
urge against the evidence of this witness. 

I accordingly hold that the witnesses 
have substantially told the truth with 
regard to the parts played by Labhu and 
Sripati. There can be no doubt that the 
deceased Digwar was killed in broad day- 
light, near two villages, not far from open 
fields, that he was going to Seadih to 
help the Sub-Inspector and would natur- 
ally be accompanied by the witnesses who 
come to prove how he met with his 
death. Further the medical evidence to 
a large extent corroborates the prosecu- 
tion story. That evinence has been dealt 
with by my learned brother, and I need 
only point out that one of the medical 
witnesses establishes no less than nine 
incised injuries on the person of the de- 
ceased, more or less in the positions we 
would expect to find them on the evidence 
of the eyewitnesses to the occurrence. 
Then another medical witness, P. W. 10, 
establishes that Labhu had a superficial 
cut 2 inches into inches on the right 
side of the back of the chest. He also 
had two other scratches. This, combined 
witli the evidence of the Sub-Inspector 
P. W. 12 to the effect that Labhu when 
arrested had a cut mark on his rib and 
bruise on his head and another on his 
left shoulder, corroborates the incident 
told not only in Court but mentioned in 
the first information report a few hours 
after the occurrence, that Labhu had been 
struck by the deceased Digwar. The re- 
sult therefore is that I am satisfied as to 
the propriety of the convictions of Labhu 
and Sripati, and I am also constrained to 
hold that no extenuating circumstances 
exist, and the sentences passed on them 
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by the learned Sessions Judge must be 
uphold . 

There remains the case however of 
Satrughan. His own statement, which 
is to the effect that he and he alone killed 
the deceased owing to certain provocation 
in the shape of attempts on the part of 
the deceased to outrage the modesty of 
his womankind, has been rejected by the 
learned Sessions Judge. I agree in the 
view taken by the learned Sessions Judge. 
It is impossible to suppose that a man 
of 60 by himself could have caused -all 
these injuries. It appears that he made 
a somewhat similar statement on the 
night of the occurrence to the Sub-In- 
spector, and that, to my mind, has been 
taken advantage of by the prosecution 
witnesses in this case in order to ijupli- 
cate him in a charge of murder along 
with his nephews. Now on the first in- 
formation report Nebai narrated the part 
taken by Satrughan in these words: 

“From a little ’distance we saw that Labhu 
Patar gave one stroke on the neck of Upendra 
Mabato with the sword and Sripati also gave 
one stroke with the dagger. Shabingbna (Satra- 
ghan) Patar took a stone and threw it on the 
body of Ujendra ^lahato.” 

Then again P. W. 2 in cross-examina- 
tion, wVien asked more precisely as to the 
part taken by Satrughan (after he had 
already said in a general way that the 
three accused backed the deceased), 
stated; “Satrughan had an axe and a stone 
I saw Satrughan striking him with a 
stone.” Now it is somewhat surprising 
if he liad an axe and a stone that the old 
man should not have used the- axe, but 
should have struck the deceased with a 
stone. I accept, as my learned brother 
does, the first information report as the 
moat reliable evidence on this part of the 
case, and I refuse to believe the verv 
different version given in Court. It is 
inconceivable that the first informer and 
Nalinakhya Roy, who were both present 
w’heii the first inforuiabian report was re- 
cor<led and who were both eyewitnesses 
to this incident, should have omitted to 
tell the Sub-Inspector that Satrughan 
did nothing more than hurl a stone at 
the body of Upendra Mahato after the 
other two had attacked him. It must 
be remembered that the informants ac- 
tually narrated to the Sub-Inspector in 
detail the precise part played by each of 
the assailants, and I am of opinion that 
they could not have forgotten so vital a 


particular as the assault by Satrughan 
were with an axe, if indeed it were true. 

It therefore comes to this: that Satru- 
ghan cam© with Labhu and Sripati; it is 
not clear whether he actually arrived at 
the spot, w’her© the wounded Digwar lay 
simultaneously with the other two ap- 
pellants; and without more definite evi- 
dence on the record to establish this I 
for my part, would not draw any in- 
ference against him on this point. It 
may well be that the old man lagged be- 
hind and would nevertheless have been 
said to have arrived with the other two. 
The sequence of the assaults as narrated 
in the first information report goes to 
show that he in fact arrived after the 
other two, and it is strange that if he 
arrived with the other two he did not 
take any part in attacking the wounded 
man until the other tw'O had finished with 
him. 

That being so the learned Government 
Advocate has'been obliged to fall back on 
S. 34, I. P. C., in order to ask us to hold 
that Satrughan was equally guilty under 
S. 302. Now there must be evidence 
from which one might reasonably infer 
a common intention infecting each of the 
accused, in order to apply S. 34 and hold 
each accused responsible for the act done 
by several persons in furtherance of the 
common intention of all. As Mr. Gour 
rightly observes in his valuable work on 
the I. P. C. the presumption of construc- 
tive intention must nob ho too readily 
applied or pushed too far. It is olivious 
that the mere fact that a man may think 
a thing likely to happen is vastly differ- 
ent from his intending that that thing 
should happen. The latter ingredient is 
necessary under S. 34; the former by it-j 
self is irrelevant to the section. It i?' 
only when a Court can with some judi- 
cial certitude hold that a particular ac- 
cused must have preconceived or pre- 
meditated the result which ensued, or' 
acted in concert with others in order to 
bring about that result, that S. 34 ina> 
be applied. 

If authority is needed for these pro- 
positions, I would refer to the case of 
(Jueen-T’hn 2 Jrcss v. Duma Da'nhja (2), 
whore the facts were that accused 1 
struck the deceased on the head with a 
bludgeon, accused 2 struck liiin across the 
chest with a cane and accused 3 i)Ut his 
foot on him and pummoll ed 1 liin 

(2) tlSyGl ly Mad. 183. 
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after he fell. The medical evidence 
showed that the cause of death was a 
blow on the head which fractured the 
skull; the deceased died in hospital two 
days later. The Sessions Judge found 
all the three guilty of murder, and passed 
sentences accordingly. The High Court 
held that no common intention to cause 
death could he inferred against accuseds 2 
and 3 from their particular acts of vio- 
lence, which in no way contributed to 
the death of the deceased, though the 
object of all was, no doubt, to give the 
deceased a beating. 

It will be observed that Satrughan’s 
case is a good deal stronger than that 
case, inasmuch as in that case accused 3 
trampled on the victim and pummelled 
him while he was still alive, while in 
this case, Satrughan merely hurled a 
stone at the Higwar when it is extremely 
doubtful whether the latter was alive at 
all. Tbo decision in Qvcen-E'nipress v. 
Duma Baidya (2) was followed by the 
Allahabad Iligli Court in Empcvor v. 
BJiola, Singh (3). In the latter case three 
persons attacked a fourth with lathis 
and one of the assailants struck a blow 
which fractured the skull of the person 
attacked and caused his death, but the 
evidence left it in doubt which of the 
three assailants struck that blow. The 
Sessions Judge found all the accused 
guilty under S. 204, I. P. G. The High 
Court held that there was nothing to 
show that there was a common intention 
on the part of all the three assailants to 
inflict such injury as was likely to cause 
death and so S. 34 would not apply. The 
convictions w’ere altered to convictions 
under S. 325. The point again arose in 
Gouridas N amasudra v. Emperor (4). 
Jn that case tlie prosecution story was 
that the deceased was waylaid and 
assaulted by the three appellants out of 
revenge. The medical evidence showed 
that the deceased received six injuries 
including three severe injuries on the 
head, one of which injuries was the cause 
of his death. The Calcutta High Court 
in these circumstances observed: 

“lu tlie circumstances of tbis case we are not 
prepared to hold that the appellant, who did not 
strike the fatal blo\s’, must have contemplated 
the likolihcod of such a blow being struck by 
Ibe others in prosecution of the common object 
ofpunisbing the deceased for bis interferences 
and for the damage done by his cattle.” 

(3) 11^07) All. 282. 

( 4 ) Liyoy] 3C Cal. 669=2 I. C. 841. 
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Now again in that case it will be 
noticed that the appellant was one of the 
party who deliberately waylaid the 
deceased and actually attacked him with 
a lathi; nevertheless the Calcutta High 
Court held that that by itself was not 
sufficient to establish any intention to 
cause death, and S. 34 could not be 
applied in order to convict the appellant 
for the graver offence with which he was 
charged. In Emperor v. Earn JEewaz 
(5) all these cases were considered and 
distinguished. It was observed that the 
facts and circumstances of cases vary, 
and each case has to be decided in view 
of its actual facts. The learned Judges 
also held that whether there was or not 
premeditation in the case before them 
was not clear, but there was concerted 
action and the attack was so ferocious as 
to lead almost to the inference that it 
had been premeditated and the death 
was the result of the many blows in- 
flicted on the head by all the appellants. 

Now the medical evidence in the case 
before us is most precise with regard to 
one matter, and that is that death w'as 
instantaneous after injury No. 1 was in- 
dicted, as the Assistant Surgeon deposes. 
My learned brother has already shown 
that injury No. 1 must have been caused 
during the second assault and with that 
opinion I entirely agree. That being so, 
taking tbe order of sequence of the as- 
sault given in the first information report 
I consider it would be most unfair to the 
appellant Satrughan to hold anything 
less than that when he threw the stone 
the Digwar was already dead; in which 
case no offence whatever was committed 
by him. The result therefore is that 
with regard to Satrughan I also agree 
with my learned brother that he should 
be acquitted and released from custody. 

v.s./r.k. Order accordingly. 

(5) U913] 36 All. 606=21 I. C. 663. 
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Bengal Tenancy Act (1885), S. 86 — Surren- 
der by Hindu widow — ^Vidow’s right is not 
unqualified — Surrender of her entire interest 
in raiyati holding only amounts to transfer 
of her limited interest in such holding *— 
Hindu Law — Widow. 

If a Hindu widow has any right of surrender 
under S. 80 at all, she only has such right sub- 
ject to the disability and limitation which at- 
taches to her interest in the holding as a Hindu 
widow. She has not an unqualified right or 
power to surrender the entire raiyati interest in 
a raiyati holding to which she succeeds, .as heir 
of her husband in the absence of proof of legal 
necessity or pious purposes. [P 122 0 1,2] 

A surrender by a Hindu widow of her entire 
interest in a raiyati holding, of which she is for 
the time being in occupation, to her landlord, if 
it forms merely a part of the estate to which she 
succeeds is a transfer by such Hindu widow of 
her limited interest in such holding which the 
law sanctions and recognizes. This right of 
transfer by way of surrender is vested in every 
Hindu widow irrespective of the provisions of the 
Bengal Tenancy Act. LP 123 C 2] 

Fakhruddin and Fajendra Prasad — 
for Appellants. 

Nurul Hussain and Kulwant Sahay 
— for Respondents. 

Judgment. — This second appeal comes 
before us from the decision of the learned 
District Judge of Patna, dated 16th Janu- 
ary 19lH. 

The pi-iintift’s claim a declaration that 
thoy are entitled to the absolute raiyati 
interest in the lands in suit, or in the 
alternative that they are entitled to an 
estate therein during the life of Mt. Deo- 
pati Koer. The facts connected with 
this case may be briefly stated. 

One Mahangu Singh was formerly the 
tenant of 9'28 acres of land situate in 
Mauza Manlkanihpur and in respect 
thereof ho liad occupancy rights. The 
plaintiffs arc the zarnindars of this hold- 
ing. Tlie 9 odd acres of land forming 
the subject-matter of dispute in this suit 
was part of the estate and assets of which 
Mahangu Singh died i)ossessed at his 
death. ^lahangu Singh died in the year 
1318, leaving him surviving a childless 
widow whoso name was Mt. Deonati 
Koor. 

Mahangu s widow entered into posses- 
sion of the lands in suit together with 
such other lands as Mahangu died posses- 
sed of; and she continued in possession 
of the lands, the subject of this suit, until 
the year 1320. 

13y the year 1320 a large arrear of 
rent had accumulated in respect cf the 
aforesaid holding comprising 9 acres odd, 
which was payable to the plaintiffs. It 
is stated that Mt. Deopati was unable to 
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discharge the arrear of rent due, which 
is alleged to have amounted to Rs. 550. 
Mt. Deopati, being unable to pay and 
satisfy the rent due to the plaintiffs, 
surrendered her interest' in the 9*28 acres 
forming the holding, the subject-matter 
of this suit, to the plaintiffs as the land- 
lords thereof under a deed of surrender 
dated 26fch July 1916. 

Mt. Deopati succeeded to the moveable 
and immovable property of which her 
husband died possessed as his heir, and 
became entitled to a Hindu widow’s 
estate therein. The defendants are 
alleged to be the reversionary heirs of 
Mahangu Singh ; and as such they claim 
that Mt. Deopati Koer forfeited all her 
estate and interest in her husband’s pro- 
perty as his heir by reason of her un- 
chastity in the lifetime of her husband, 
and consequently that her estate as a 
Hindu widow never came into being, and 
that she was not in possession of or enti- 
tled to surrender to the plaintiffs the- 
lands in suit. 

Both the lower Courts agree that this 
allegation by way of defence put for- 
ward by the defendants was unsustain- 
able on the facts; as Mt. Deopati Koer 
was not an unchaste Hindu woman during 
the lifetime of her husband; though since 
his death it would appear that she had 
become unchaste with a ploughman in 
her service. 

When I say that the defendants claim 
to bo reversionary heirs of Mahangu 
Singh, I desire it to be clearly under- 
stood that their right as such has not 
been as yet legally determined; but in 
this suit thoy impeach the validity of 
the deed of surrender dated 26th July 1916 
claiming in the capacity of reversionary 
heirs of Mahangu Singh. 

As far as we can ascertain from the 
evidence on the record, Mt. Deopati Koer 
entered into and is now in ijossession of 
all the immovable property of her hus- 
band to which she succeeded on his 
death save tho 9 odd acres in suit. The 
deed of surrender to which I have refer- 
red only applies to a portion of tlie pro- 
perty to whicli she became entitled as 
her husband’s heir. 

Tlie learned ^lunsif who tried this 
case held that tho plaintiffs were not 
entitled to an absolute raiyati interest 
in tho aforesaid holding, but that at most 
they had only an interest during the 
continuance of tlie life of Mt. Deopati 
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Koer as a Hindu widow ; and fchafc all 
that in effect it was i)ossible for Mt. 
Deopati Koer to assign or transfer by 
the deed of surrender dated 26th July 
1916 was her life or limited interest in 
the holding as a Hindu w’idow. 

The learned District Judge arrived at 
a diiierent conclusion, and he dismissed 
the plaintiffs’ suit holding that the deed 
of surrender executed by Mt. Deopati 
was an attempt on her part to destroy 
a portion of the estate of her husband to 
which she succeeded as the eii'ect of the 
surrender in favour of the plaintiffs 
would operate to work a merger of the 
raiyati interest iu the holding and that 
the surrender would in such event be 
destructive of a portion of the corpus of 
lier husband’s property which descended 
to her as his heir, and that therefore the 
interests of reversionary heirs were pre- 
judicially affected, and as no legal neces- 
sity could be shown to support the deed 
of surrender it was absolutely void. 

The learned Government Pleader ap- 
pears in this case on behalf of the plain- 
tiffs-appellants, and his argument before 
us is twofold : first he contends that by 
virtue of the operation of S. B6, Ben. 
Ten. Act, a Hindu widow is entitled in 
point of law absolutely to assign the 
entire raiyati interest in a holding to 
which she succeeds as a Hindu widow as 
heir to her deceased husband; and that 
thus the deed of surrender of 26th July 
1916 did effectually aud legally operate 
to convey to the plaintiffs tlie entire 
raiyati interest in the holding of 9 odd 
higlias which formerly has formed part 
of the estate of Mahangu Singh. No 
authority was cited to support this con- 
tention. Mr. Fakhruddin’s argument 
was founded upon the power of surren- 
der expressly conferred on a raiyat of a 
holding by S. 86, Ben. Ten. Act; and ho 
contended that a Hindu widow who is or 
may be a raiyat of a holding as such to 
whicli the Bengal Tenancy Act applies, 
has an unqualified right and i^ower of 
surrender; and that this statutory power 
should not be abridged or restricted in 
its exercise oven in the case of a Hindu 
widow. 

We are unable to assent to Mr. 
iFakhruddin’s argument, because we are 
iof opinion that if a Hindu widow has 
'any right of surrender under S. 86, Ben. 
iTen. Act, at all, she only has such right 
Isubjecb to the disabiHty and limitation 


which attaches to her interest in the 
holding as a Hindu widow; and that she 
has not an unqualified right or power to 
surrender their entire raiyati interest ini 
a raiyati holding to which she succeeds' 
as heir of her husband in the absence of 
proof of legal necessity cr pious purposes. 

If the power of surrender conferred by 
S. 86, Ben. Ten. Act, is applicable to a 
Hindu widow, who for the time being 
may be the raiyat of the holding, such 
power of surrender can only operate to 
affect the interest which she has in a 
raiyati holding and no more. She does 
nob represent the entire raiyati interest, 
but only an estate or interest therein 
limited and co-extensive with the quan- 
tum of estate which she herself has as a 
Hindu widow. 

The second branch of Mr. Fakhrud- 
din’s argument is that the plaintiff’s 
have acquired by virtue of the deed of 
surrender of 26th July 1916 a raiyati 
interest in the holding in suit for and 
during the life of Mt. Deopati Kcer as 
her transferees. 

Now much argument has been addres- 
sed to us on behalf of the defendants for 
the purpose of establishing the Bengal 
Tenancy Act apart — that Mt. Deopati 
had no power even to assign by way of 
transfer at Commou law her life-interest 
in the lands in suit to the plaintiff's, the 
same forming only a part of her hus- 
band’s estate that descended to her. 

Two points were urged in support of 
this contention, one was that the raiyati 
interest in the holding, which vvas trans- 
ferred to the plaintiff s as landlords by 
Mt. Deopati Koer, operated to create a 
merger of such interest by the union of 
the lesser interest merging in the larger 
estate to which the plaintiff’s as land- 
lords were entitled. And the second 
contention put forward in support of such 
proposition was that the effect of the 
surrender, even if merger did not oper- 
ate, would be to destroy the estate of the 
reversionary heirs, inasmuch as if a let- 
ting of the holding so surrendered was 
made by the landlords to a tenant that 
then such tenant would acquire by time 
occupancy rights in defeasance of the 
right of the reversioners to possession 
of the lauds forming part of the estate 
descendible to them from the last male 
owner. 

It appears to us to be settled by the 
Common law that a Hindu widow, with- 
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oub necessity, irrespeobive of the provi- 
sions of the Bengal Tenancy Act as to 
the power of surrender, may transfer or 
assign her limited interest in a part of 
the property to which she succeeds as a 
Hindu widow to a stranger and that 
such assignment or transfer is valid dur- 
ing the continuance of the Hindu 
widow’s life. Such a contract is not 
Toid bub voidable; and until avoided or 
set aside is binding and operative as 
against the widow at the instance of such 
stranger and transferee. 

Tl\e law is I think, accurately stated 
iu Mayne’s Hindu law, 8th Edn. p. 862, 
where he says : 

" It must be remembered, tliat in regard to 
lier alienation it is not a question of absolute but 
of relative invalidity. She cannot, in the ab- 
sence of legal necessity, bind the inheritance 
for her own personal debts or private purposes 
as against reversioners, but she can do so for her 
own life.” 

The law on this subject, as to a Hindu 
widow’s right to transfer part of her 
husband’s estate to which she succeeds, 
seems to me to have been very fully con- 
sidered and discussed in the case reported 
as Durrja Kicnwar v. Mntrumal (l). 
Banerji, J.’s exposition of the law is, in 
my opinion, clear and precise, and leaves 
no room for doubt as to what the law is, 
and I think the principles underlying the 
•decision cited have been recognized by 
the Privy Council in a ruling reported as 
Bibi Sahodra v. Rai Jang Bahadur (2). 
Banerji, J., says at p. 319 (of 3o All.) ; 

She (the Iliadu widow) has no power abso- 
lutely to alieuato the estate or a part of it, whe- 
ther moveable or immovable, except for certain 
purposes, but if she alienates it the transfer is, 
in every case, valid during her lifetime and will 
have full efioct and operation till her death. 
The only distinction betwcon an alienation for 
a legal necessity and any other alienation is 
that the former enures after her death and is 
binding on the reversioners, whereas in the case 
of the latter it has full force and effect till her 
death, but may be avoided by the reversionary 
heirs of her husband after her death. From the 
operation of the above rule no class of property 
IS exempt and it applies as much to mortgagee 
rights as to any other rights. Therefore when 
a Ilmdu widow soils the mortgagee riglits which 
she mherited from her husband, but the sale is 
wiUiout bgal necessity, the transferee, in mv 
opiiiiou, acquires all the rights which the widow 
had and could exercise during her lifetime in 
respect of the mortgage.” 

This expression of opinion of Banerji, 
J.. was affirmed by a Full Bench of the 
Allahabad High Court wliich agreed 

(1) [191:^1 35 All. 311=10 I. C. 133. 

(2) U33-2] 8 Cal. 221=3 I. A. 210 (P. C.). 


with Banerji J.’s, view of the law, and 
the learned Judges, say at p. 323 (of 
I. L. R. 35 All.) of the same i*eport: 

“ She is entitled to enjoy and spend the whole 
income of the estate, though she can be res- 
trained from wasting and destroyiiig tho corpus 
and there is nothing in law to prevent her from 
transferring her so-called life-interest. A trans- 
fer by her of the corpus of the estate without 
legal necessity and not for a pious purpose, is 
not void, but is voidable by the reversioners and 
may be so declared at their instance” • see also 
to the like effect tho case reported as Sarabjit 
Praia}) Bahadur Sahi v. Ml. Bhagwat Koeri (3), 
in which the Calcutta High Court assented to 
tho same principle.” 

A surrender is a transfer by one 
person to another of an interest in 
moveable and immovable property. The 
term surrender in legal phrasology is ap- 
]>lied to a transfer by a tenant to his 
landlord of the interest which he posses- 
ses in certain immovable property with 
the landlord’s assent. Surrender means 
the ‘ giving up of a right or interest 
and the giving up is effected by a transfer 
of what is to be given up by one to 
another willing to receive it. A sur- 
render is no technical term of art ; 
though legal decisions have hedged it 
round with certain conditions necessary 
for its validity. Therefore I hold that a 
surrender by a Hindu widow of her en- 
tire interest in a raiyati holding of which 
she is for tlie time being in occupation 
to her landlord, if it forms merely a part 
of the estate to which she succeeds, is a 
transfer by such Hindu widow of her 
limited intei’est in such holding wliichj 
the law sanctions and recognizes. And] 
in my opinion this right of transfer by 
way of surrender is vested in evoryi 
Hindu widow to the extent stated, irres-; 
pective of the provisions of the Bengal 
Tenancy Act. 

It appears to me tliat Mt. Deopabi had 
not on 2()th July 1916 tlie interest which 
would have enabled lior to liavo surren- 
dered or disiiosel of by transfer tlie 16 
anna raiyati interest in tho lands forming 
the subject-matter of tliis suit within the 
meaning of S. 86, Ben. Ten. Act, in the 
absence of legal necessity to render such 
transfer binding on tlie inheritance and 
tho reversionary heirs of lior husband. 
.Ml that she had was tho interest of a 
Hindu widow in a raiyati liolding ; and 
all that she could [lossibly dispose of by 
wayof transferor surrender by deel — call 
it what you will — in the absence of legal 

(3) [1915] .30 I. C. 57S. 
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necessity, was her limited interest ; this 
she did effectually, in our opinion, by the 
deed cf surrender to which I have re- 
ferred. This really disposes of the 
argument urged on behalf of the defen- 
dants before us ; but I think it right to 
deal very briefly with the two conten- 
tions put forward in support of that 
argument. The first is the question of 
merger. It is contended that there has 
been a merger by virtue of the deed of 
surrender ; the deed having been made 
by a Hindu widow in favour of the plain- 
tiffs who were zamindars of the property 
so surrendered. With that view I can- 
not agree, and for this reason, that a 
merger could only take effect if there 
was a complete surrender of the entire 
raiyati interest in the holding in suit, 
but that inasmuch as there was only a 
surrender of the Hindu widow’s limited 
interest in the holding that a merger of 
the 16 anna raiyati interest in the hold- 
ing cannot be presumed to ensue, in the 
absence of legal necessity. Merger ac- 
cording to modern law is governed by 
the principles laid down by Courts of 
equity of England, which treated the 
applicability or non-applicability of the 
doctrine of merger as based on intention; 
and if the intention was that a property 
or interest surrendered was not to merge 
then even though it became vested in a 
person having a higher right and larger 
interest, the intention excluded a merger 
taking effect. 

I do not think it necessary to express 
any decided opinion as to whether if a 
letting is made by the plaintiffs of the 
lands in suit who are only entitled to a 
Hindu widow’s estate therein that such 
a lotting will operate to defeat or affect 
the interest of the defendants as rever- 
sioners on the death of the widow to the 
possession of the holding to which they 
would then become entitled. That is a 
matter that can bo fully discussed at a 
7 Dropor time if such an incident occurs. 
Hut as at present advised I am of opinion 
that such a letting made to a tenant by 
the plaintiffs, as transferees of a Hindu 
widow’s estate, would not operate to bar 
or defeat the rights of the reversionary 
heirs upon the death of the widow. I 
am of opinion that the learned District 
Judge was wrong in the conclusion at 
whicli he arrived ; that in law he 
should not have dismissed the suit, but 
should have affirmed the decree of the 


learned Munsif. We are satisfied that 
the learned Munsif’s decision is right in 
point of law, and accordingly we will 
set aside the judgment of the learned 
District Judge in appeal and affirm the 
decision of the learned Munsif. Accord- 
ingly this appeal will be allowed with 
costs. 

v.s./r.k. Appeal allowed. 
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JwaijA Prasad, J. 

liaradhan Mahto and others — Plain- 
tiffs — Appellants. 

■ v. 

Litto Manjhi and others — Defendants 
— Respondents. 

Second Appeal No. 338 of 1917. De- 
cided on 12bh June 1918, from decision of 

Sub-Judge, Purulia. 

Civil P. C. (5 of 1908,) O. 41, R. 31 — OmU- 
sion to consider important evidence vitiates 
judgment. 

The omission to consider an important piece of 
evidence by an appellate Court amounts to an 
error in procedure and vitiates the judgment of 
the Court. LP 126 C 1] 

Abani Bhushan Mukerjee — for Appel- 
lant. 

Mirtnnjoy hal — for Respondents. 

Judgment. — The plaintiff is the ap- 
pellant. He brought a suit in the Court 
of the Munsif of Purulia for a declaration 
that the land in dispute appertains to a 
Ghak which he had taken settlement of 
from the landlord. The settlement of 
the plaintiff’s Chak was by means of a 
registered lease executed by the landlord 
in 1906. The plaintiff’s case was that 
he was in poseession of the land in suit 
by virtue of the aforesaid lease until he 
was dispossessed in 1316 by some persons 
other than the defendants and that he 
succeeded in obtaining a decree for pos- 
session against those persons and sub- 
sequently obtained delivery of possession 
through the Court in 1319. But he was 
soon dispossessed by the defendants who 
out away the i^addy crops grown by him. 
The cause of action is stated in the plaint 
to be the month of Aghrayan 1319. The 
defendant, on the other hand, resisted the 
claim of the plaintiff, claiming that the 
disputed land was within his Chak which 
he had taken settlement of from the 
landlord by means of an Amalnama in the 
year 1905, a year prior to the lease in 
favour of the plaintiff. The Amalnama 
in favour of the defendant was not regis- 
tered nor was any lease executed. The 



1£19 Hakabhan Mahto V. IjITTO Manjbi (Jwala Prasad, J.) Patna 125 


Munsif held that the Amalnaraa of fche 
defendant was not a genuine document 
and as regards the title of the plaintiff 
he held as follows: 

“I believe the statement of tbe plaiutifl and 
hold that the disputed laud forms a part of hia 
Ohak.” 

Upon that Bndiug the suit was decreed 
by the Munsif. On appeal by the defen- 
dant the laerned Subordinate Judge dis- 
missed the suit by his judgment dated 
11th January 1917. The Subordinate 
Judge held, disagreeing %vith the Munsif 
that the Ainalnama in favour of the de. 
fendent was a genuine document and that 
in consideration of the respective bound- 
aries given in the lease of the plaintiff 
and the Amalnama of the defendant he 

came to the following finding; 

“That being tho case, tho disputed laud is in- 
cluded in the defendant's Chak and so must have 
been excluded from the plaintiff’s lease.” 

As to the possession the Subordinate 

Judge recorded the following findings: 

“Tho evidence of possession is not very satis- 
factory. It is clear that the plaintiffs did not 
possess the lauds since 1316. Their story that 
they got possession for a short time in 1319 is 
unworthy of credit.” 

Ho sums up his finding in the following 
words: 

“On the whole therefore I am not satisfied that 
the disi>uted land is in plaintiffs* Chak. I am 
rather of opinion that it is in defendant’s Chak.” 

The above is practically the entire 
judgment of the Subordinate Judge, bar- 
ring his discussion about the boundaries 
in the lease. It is contended on behalf 
of the plaintiff-appellant that the judg- 
ment is not in accordance with law and 
that the most important evidence in the 
case, namely, the map and tho Comrais- 
sionor's report, was not considered by 
the Subordinate Judge. In order to ap- 
.preciate this contention, it is necessary 
to state that the defendant’s and the 
plaintift s Chaks are contiguous and that 
^®^^^dant*8 Chak is west of the 
plaintiff s. Tlie land in dispute is 
claimed by eacl\ of the parties as forming 
part of his Chak. It will not therefore 
be possible from the boundaries given in 
the leases to find out whether the 

would be within the. plain- 
tiff s Chak or within that of the defen- 
dant 9. This was realized by the defen- 
dant. as will appear from para. 4 of the 
written statement which runs as follow's* 

. hito tho plaint, the exact position 

of the laud i|n suit cannot ho exactly asecitainod. 
Ihls can bo ascertained by a local inspection. 
The boundaries stated by Uie plaintiff are not 


correct. Tho suit of the plaintiff cannot proceed 
unless ho files the correct boundaries.” 

In para. 7 of the written statement it 
was stated that 

“the plaintiff had and has land in tho cast of 
Kali Manjhi’s land which was situated in the 
east of these defendants. Now the plaintiff is 
trying to extend his land still further west of 
Godahar by altering tho boundaries.” 

On lOfch September 1915, the plaintiff 
applied to the Court below for a local 
inquiry by commission in order to find 
out whether the land in dispute was 
situated within the plaintiff’s Chak or 
not. On 17th September after hearing 
the parties the Court passed the follow- 
ing order : 

“It is necessary to dctoriniuo if the disputed 
land is covered by the plaintiff’s lease and also to 
ascertain its position with reference to the 
land in Suit No. -227 of 1911, relaying the 
common boundary between tho two Mauijas of 
Ladadih and Mangura. The plaintiff do deposit 
within four days the fees and expenses.” 

A Commissioner was appointed, who 
wont to the locality and prepared a com- 
parative map as directed by the Court 
and filed it with his report on 25th 
April 1910. An objection was filed by 
the defendant in the Court of tho Com- 
missioner on 27th June and it was 
ordered to be taken up on the next date 
fixeddn the case. After various adjourn- 
ments the case was tried by tlio ^lunsif 
from 2''3th to 31st July 191G. On the 
last date the order of tlie Court is as 
follows: 

“Argument of both sides pleaders hoard. Com- 
missioner’s map and report put in evidence. Judg- 
ment delivered. Suit decreed with costs.” 

The report and the map, however do 
not bear any exhibit mark; and it does 
nob appear from the order-sheet or from 
the judgment that the objections of the 
defendant as to the Commissioner’s 
report and map were at all considered. 
Be that as it may, after the closo of tho 
case and probably after the arguments on 
both sides weroheardthe Commissioner’s 
map and report were pub in evidence. 
Both the parties and the Court considered 
that the report of the Commissioner 
would ho very valuable, and various dates 
were fixed from time to time for tlie 
purpose of enabling the Commissioner’s 
report to ho put in. It is curious, there- 
fore, that tlie map and the report of tlm 
Commissioner were not at all considered 
by the Munsif, for there does nob appear 
to be any reference to tlmm in the judg. 
inent. Tho report of tire Commissioner 
was in favour of the plaintiff but it does 
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Dofc appear to have been considered by 
the lower appellate Court. The result is 
that this appeal was decided by the 
lower appellate Court without consider- 
ing a very material piece of evidence in 
the case. I agree entirely with the view 
of the case taken by the defendants them- 
selves in their Avritten statement that 
it is impossible to determine precisely 
whether the disputed land lay within 
the plaintiff 's or the defendant’s Chak 
without a local investigation and a com- 
parative map of the two villages. The 
omission to consider this important evi- 
dence to my mind vitiates the judgment 
of the Court below and amounts to an 
|error in procedure which may have pre- 
judiced the plaintiff not having a correct 
finding upon his title to the disputed 
land, as held in Tirthabasi Sing Roy v, 
\Bepin Krishna Roy (l) and Dilan Singh 
v, Choa Singh (2). It is contended on 
*bebalf of the respondent that this appeal 
could be decided even if the report of the 
Commissioner be accepted that tVe dis- 
puted land w’as within the plaintiff’s 
Chak. 

This contention is based upon the 
fact that the Amalnama in favour of 
of the defendant is of the year 1305. that 
is, a year before the plaintiff’s lease; and 
hence the disputed land being within 
his Chak, the plaintiff could not derive 
any title by having the lease of the land 
subsequent to that of the defendant. I 
am afraid I cannot be in agreement with 
this view, inasmuch as the plaintiff’s 
lease is a registered one and the defen- 
dant’s Amalnama is an unregistered 
document; this being the case, an import- 
ant question would then arise under 
S. 50, llegistration Act 16 of 1908, where- 
by a duly registered lease would take 
effect as regards the property comprised 
therein against every unregistered docu- 
ment relating to the same property. In 
the second place, the judgment of the 
Court below dismissing the suit of the 
plaintiff is based upon the finding that 
the disputed land is not within the 
plaintiff’s Chak. We do not know and 
it is impossible for this Court to surmise 
what would have been the result of the 
judgment of the Subordinate Judge if he 
had come to a conclusion that the dis- 
puted land is within the plaintiff’s Chak. 
It is also open to doubt in what light 

n ) (195 61 34 I. C.~30. 

(2) 110173 42 I. C. 397. 


. •/ 

then the learned Subordinate Judge 
would have viewed the oral evidence as 
to possession. I therefore think that 
the finding of the Court below that the 
disputed land is not within the plaintiff’s 
Chak has not, as has been observed above, 
been arrived at upon a consideration of 
all the evidence in the case, particularly 
the important evidence afforded by the 
Commissioner’s report and map. This 
necessitates a remand of the case to the 
Court below for the purpose of con- 
sidering* the Commissioner’s report and 
map and then recording a finding upon 
the issue “whether the land in suit 
is included in the plaintiff’s Chak or 
not.” It will of course be open to the 
defendant to raise the point that he 
wanted to raise here after having a clear 
finding upon this question of fact in- 
volved in the said issue. The Court 
below will also consider the objection, if 
any, of the defendant regarding the report 
of the Commissioner and if it agrees with 
the objection of the defendant then it 
will be nceessary to have another Com- 
missioner appointed in order that he 
may, after a local inspection submit a 
report together with a comparative map 
of the two Chaks in terms of the order 
given by the Munsif for the issue of the 
commission on 17th September 1915. 

As the case is being remanded, it is 
necessary to direct the Court below to 
come to a de finite finding upon another 
part of the case, namely, as regards the 
allegation of the plaintiff regarding his 
possession on the basis of the lease. Upon 
that point the summary of the judgment 
quoted above would show that the find- 
ing of the Subordinate Judge is not clear 
and satisfactory. The Court below has 
no doubt held that the plaintiff did not 
possess the land since 1316, and that 
the plaintiff’s story as to his having got 
possession in 1309 is not worthy of cred- 
ence. There is a big gap between the 
year 1306 when the lease of the plaintiff* 
was taken and the year 1316. The plain- 
tiff’s case as stated in his plaint is that 
he took the lease and was in possession 
of the disputed land ever since the lease 
was’ executed, that is, since 1306. The 
finding of the Munsif also upon this point 
is not clear and as a matter of fact his 
whole finding consists of one sentence: 

“I believe the statement of the plaintiff and 
hold that the disputed land forms a part of 
his Chak.” 



1919 


Brij Kishobe V. Pratap 

The learned Munsif has nofc addressed 
himself to the question of possession. 
The Subordinate Judge on the other 
hand has arrived at a vague and uncer- 
tain finding. It is therefore directed 
that a clear finding be arrived at by the 
Subordinate Judge upon this point also, 
namely, whether the plaintiff was in pos- 
session from 1306, when the lease was 
taken up by him up to 1316. The judg- 
ment of the Court below is not in accord- 
ance with law: Laloo Singh v. Tahbal 
Gope (3) and Devendra Nath Choiodhry 
V. Annada Hadi (4), The case is there- 
fore remanded to the lower Court with a 
direction that the finding be returned to 
this Court upon the aforesaid points by 
the end of July next. Costs will abide 
the result. 

V.S./r.K. Case remanded. 

(3) 119171 38 I. G. 8147" ' 

(4) A. I. R.. 1914 Gal. 784=25 I. C. 576. 
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Muebick and Jwada Prasad, JJ. 
Brij Kishore Lai — Petitioner. 

V. 

Pratap Narain — Opposite Party. 

Civil Revn. No. 11 of 1919, Decided on 

Ist May 1919, from decision of Dist. 

Judge, Patna, D- 20bh December 1918. 

Civil P. C. (1908), O. 21. R. 90— Rever- 
sioner can set aside sale — Hindu Law, Rever* 
Stoner. 

A reversioner to a Hindu widow's estate is 
entitled to apply to set aside a sale under O. 21, 
R. 90. (.P 127 C 2] 

Kuhvant Sahay, Khnrshaid Husnain, 
Kailaspati, Sivesivar I)ayal and Nawal 
Kishore Prasad 2 — for Petitioner. 

P. K. Sen, Ga7iesh DiUt Si^igh and 
Jalgobind Singh — for Opposite Party. 

Mullick, J. — Tlie first question is whe- 
ther a reversioner to a Hindu widow’s 
estate is entitled to apply under O. 21, 

R. 00, Civil P. C., to set aside the sale 
of immovable property. In order to con- 
sider the effect of the amendments to 

S. 311 of the Code of 1882, whicli is now 
replaced by R. 90, it will be helpful to 
consider also the provisions of the cognate 
b. 310-A, whicli is now represented by 
R. 89. Under S.‘310-A a person whose 
immovable property had been sold was 
competent to make a deposit to have tlio 
sale set aside, and it was held that the 
provision applied to a reversioner whose 
interest purported to have been sold by 
tlie Court: PankhaOati Chaudhurani v. 


Narain (Mullick, J.) Patna 12T 

Nonihal Singh (l). In my opinion vrhat 
has to be looked at, whether under 
S. 310-A of the Code of 1882 or under 
O. 21, R. 89 of the present Code, is nob 
what the Court can sell bub what it pur- 
ports to sell and if in that which has 
been sold any person has an interest as 
distinguished from mere personal claims 
relative to the property, then that per- 
son is certainly competent to make a 
deposit. It follosvs therefore that those 
who have an interest paramount to that 
of the judgment-debtor are not affected 
by the sale and cannot apply. It is not 
necessary that the applicant should have 
an interest.in praesenti. It is now settled 
that, although the reversioner has only a 
spes successionis which is not a trans- 
ferable interest within the meaning of the 
Transfer of Property Act, he has an 
interest which entitles him to protect the 
corpus and to obtain declarations with 
the object of ultimately recovering it 
when the reversion opens, and I agree 
that he would be still entitled under the 
present Code to apply under O. 21, R. 89. 

Under S. 311 of the Code of 1882 the 
reversioner would have been no less com- 
petent to apply to set aside the sale; for 
that section, too. conferred the power to 
do so upon a person “whose immovable 
property had been sold.” O. 21, R. 90 
of the present Code goes, in my opinion, 
still fuitlier and the words “whose in-| 
terests are affected by the sale” would! 
seem to include not only a reversionori 
but possibly also persons who have no: 
interest in the property itself, such as 
persons entitled to specific performance 
under a contract for sale, or licensees. 
It is not necessary however to decide for 
the purposes of tlie present case how 
wide the scope of tlie word “interests”, 
is; it is sulTicient to say that it includes 
a reversioner in the position of the peti- 
tioner before the Subordinate .Judge. 
The next question is wliether assuming 
that the petitioner in question can apply, 
we should interfere with the order of the 
learned District Judge. Now the Subor- 
dinate Judge held that the petitioner was 
incompetent to apply and also that there 
had been no inadequacy of price. The 
District Judge disagreed on both points 
and set aside the sale. 

The decree-holder then moved this 
Court and obtained a Rule only in res- 
pect of lots Nos. 4, 5 and (5. In sunnorfc 

U) I. G.”207. 
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of fcbe Rule ifc is confended before us that 
the learned District Judge has declined, 
to exercise jurisdiction by coming to no 
finding on the point whether there has 
been any inadequacy of price in respect 
of these lots. The learned District Judge 
appears to have thought that there was 
-some doubt as to what, if any, saleable 
interest the judgment-debtor had in these 
lots by reason of a previous auction-sale, 
and, as there was no clear finding upon 
-the point by the Subordinate Judge, he 
set aside the sale of these lots too. I 
think under the circumstances the learned 
Judge acted quite rigiitly, and there was 
110 refusal on his part to exercise juris- 
diction. The result is that the applica- 
tion is rejected with costs. Hearing-fee 
three gold mohurs. 

Jwala Prasad. J. — I agree. 

v.s./r.K. Application rejected. 
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Atkinson and Das. JJ. 

JSIt. Binda Bihi — Decree-holder — Ap- 
pellant. 

V. 

Mioni Singh — Judgment-debtor — Res- 
pondent. 

Appeal No. 26l .of 1913, Decided on 
13th February 1919, from appellate order 
of Dist. Judge, Patna. 

Bengal Tenancy Act (1885), Sch. 3, Art. 6 
'—Decree obtained against cosharer tenant — 
Art 6 applies. 

A cosbarer tdnaut is a tonaub, aud a suit tor 
rent brought against such tenant is a suit bet- 
ween a landlord and tenant to whom the provi- 
sions of the Bengal Tenancy .\ct are applicable. 
Therefore Art. G, Sch. 3 of the Act, is applicable 
.to a decree obtained in such a suit. [P 128 0 21 

Qangadhar Das and Panchanan Ba- 
nerji — for Appellant. 

Bimala Charan Sinha — for Respon- 
dent. 

Das, J. — On 8th February 1913 the 
appellant before us obtained a decree in 
Rent Suit No. 102 of 1913, against the 
respondent in respect of arrears of rent 
for the years 1316 to 1319. On 11th 
September 1915 the appellant executed 
her decree and realized the sum of 
Rs. 105. On 15th April 1913 she pre- 
sonbod her second application for execu- 
tion and was met with the objection on 
belialf of the judgment-debtor that the 
application was barred by the special 
rule of limitation provided by Art. 6, 
Sch. 3. Ben. Ten. Act. This argument 
found favour with the Courts below and 


the decree-holder now appeals to this 
Court and Mr. Gangadhar Das on her be- 
half pubs forward the argument that the 
decree not being what is known as a rent 
decree, the same having been obtained by 
her against a cosharer tenant, Art. 6 
has no application. 

Article 6, Sch. 3, Ben. Ten. Act, pro- 
vides that for the execution of a decree 
or order made in a suit between landlord 
and tenant to whom tha provisions of 
the Bengal Tenancy Act are applicable, 
and not being a decree for a sura of 
money exceeding Rs. 500. the period of 
limitation should be three years from 
the date of the decree or order. Mr. 
Gangadhar Das relies upon the case of 
Syed Muhammad Mahhoob v. Bhagoo 
Mahto (l). That case is an authority for 
the proposition that where in a suit for 
rent the landlord does not implead his 
cosharers, such a decree is not what is 
called a rent-decree and consequently 
the holding does nob pass to the pur- 
chaser at the auction sale free from en- 
cumbrances. It is no authority for the 
entirely different proposition that Art. 6 
is restricted in its operation to applica- 
tions for execution of rent decrees. The 
question has been debated more than 
once in the Calcutta High Court and al- 
though a different view was taken in the 
case of K. B. Dutt v- Gostha Behary 
Bkuiya (2), it is now established beyond 
controversy that Art. 6 is applicable 
where a decree lias been made betvveen 
landlord and tenant to whom (and nob 
to which ”) the provisions of the Act 
are applicable. It would be sulfi’-’enb to 
refer to the case of Narendra Chandra 
Lahiri v. Afifannessa Bibi (3). 

It is worthy of note that in that case 
it was strenuously contended on behalf 
of the judgment-debtor that as a decree 
obtained by the cosharer landlord against 
his tenant was not a rent decree, Art. 6 
would nob bo applicable. That argu- 
ment was negatived by the learned 
Judges who heard that case. Precisely 
the same argument has been advanced 
by Mr. Gangadhar Das in this Court and, 
in ray opinion it makes no difference 
that in the case before us the suit is 
between landlord and cosharer tenant. 
The cosharor tenant is a tenant, the suit 
is between a landlord and tenant to 

(1) L19171 37 I. C. 913. 

(2) [19121 17 I. 0. 207. 

(3) [19151 27 I. 0. 729. 
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whom in my opinion the provisions of 
this Aot are applicable, the decree is not 
a decree for a sum of money exceeding 
Rs. 500. All the conditions necessary 
for the application of Art. 6 are satisfied 
^nd in my judgment the application pre- 
sented on 15th April 1918 would be 
governed by Art. 6. I come to the con- 
clusion that the application for execu- 
tion presented on 15th April 1918, hav- 
ing been presented three years after the‘ 
date of the decree, is barred by the pro- 
visions of Art. 6, Sch. 3, Ben. Ten. Act. 
I would, therefore dismiss this appeal 
with costs, which I would assess at two 
gold mohurs. 

Atkinson, J. — I entirely concur in 
the judgment delivered by my learned 
brother. 

V.S./r.k. Appeal dismissed, 

A. I. R. 1919 Patna 129 

Atkinson and Das, JJ. 

Udai Chand — Plaintiff— Appellant. 

v. 

Nagina Singh and others — Defendants 
— Respondents. 

Appeals Nos. 1168 to 1171 of 1917, 
Decided on 19th February 1919, from 
appellate decrees of Dist. Judge, Shaha- 
bad, D/- 28th August 1917. 

Transfer of Properly Act (1S82), S. 61 — 
Usufructuary mortgagee obtaining subse- 
4iuent simple mortgage — He can sue for sale 
on simple mortgage. 

A person having a usufructuary mortgage and 
-a aubsequent simple mortgage on the same pro* 
perty cau maintain a suit for sale of the property 
on the basis of his simple mortgage subject to his 
prior usufructuary mortgage. [P 129 C2P 130 01] 

Hasan Imam, Sushil M. Mitllick and 
N. N. Sen — for Appellant. 

Parmeshwar Dayal — for Respondents. 

Judgment. — These four second appeals 
come before us from a decision of the 
District Judge of Shahabad, dated 28th 
August 1917. The cases are all analo- 
gous; and the same decision governs these 
four appeals. The point for decision is 
a very simple one. The suit was insti- 
tuted by the plaintiff on a simple morfc. 
gage bond to recover the amount due on 
foot thereof for principal and interest* 
the mortgage-bond, on which the suit 
was based was a bond dated 25th Sep- 
tember 1902. Prior to the execution of 
this bond, the plaintiff was usufructuary 
mortgagee in possession of the' property 
mortgaged by the simple mortgage bond 
in September 1902, under the prior usu- 
1919 P , 17 18 
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fructuary mortgage of 14th August 1896. 
The learned Judge on appeal held, con- 
firming the first Court’s decision, that 
the plaintiff was not entitled to sue on 
foot of his simple mortgage bond of 25tli 
September 1902 by reason of the fact 
that there was in existence the prior usu- 
fructuary mortgage of 14th August 1896: 
and that consequently the plaintiff’s suit 
was not maintainable in point of law. 

• Upon this point the learned Judge dis- 
posed of the case and dismissed the plain- 
tiff’s suit, without considering the other 
issues arising for determination. The 
conclusion of law at which the learned 
Judge arrived was in our opinion clearly 
wrong; and he bases his decision upon the 
case reported as Bhggwan Das v. Bha- 
want (l), which was founded on an earlier 
case in the same High Court reported as 
Mata Din Kasodhan v. Kasim Husain 
(2). Both these rulings have been over- 
ruled and dissented from by the latter 
Full Bench decision reported as Ram 
Shankar Lai v. Ganesh Prasad (3), so 
that the decision upon which the learned 
Judge based the conclusion of law at 
which he arrived has been overruled and 
can no longer be relied upon as a right 
or correct interpretation of the law ap- 
plicable to the facts of this case. 

But if the learned Judge had carefully 
perused the existing Code of Civil Pro- 
cedure, he would have found that what- 
ever doubts may have existed at the time 
that the decisions reported as Mata Di^t 
Kasodhan v. Kasim Husain (2) and 
Bhagiuan Das v. Bhaxoani (l) were deci- 
ded, have been completely overruled and 
set at rest by the express phraseology of 
O. 34, R. 1, of the existing Code of Civil 
Procedure. Bub apart from t?he consi- 
deration as to the express wording of the 
existing Civil Procedure Code, there is 
amjffe authority in this connexion to 
show that such a suit as the present one 
is maintainable notwithstanding the fact 
of the existence of a prior usufructuary 
mortgage. A case will be found reported 
as Radhakrishna Iyer v. Muthusioamy 
Sholaga7i (4), in which it was held that 
a person having a usufructuary and two 
subsequent simple mortgages on the same 
property is entitled in a suit on tlie two 
later mortgages to a decree for sale of 

(1) [1903] 20 All. 14. 

(2) LlSOl] 13 All. 432. (P.13.). 

(3) [1907] 20 All. 385. (P.B.) 

(4) [1903] 31 Mad. 530. 
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the property subject to the prior usu- 
fructuary mortgage. The same point was 
considered in this Court by the late 
Ohamier, C. J., and Roe. J., sitting as a 
Division Bench of this Court, and in un- 
misbakeable terms their Lordships laid 
down what must be regarded as acccepted 
law that a puisne mortgagee can maintain 
a suit on foot of his mortgage notwith- 
standing the existence of a prior mort- 
gage. 

Clearly the learned Judge was wrong 
in point of law in this case and we must 
allow these second appeals. The appeals 
are all analogous. in their facts, save and 
except that the mortgagors are different 
and the properties mortgaged are differ- 
ent. But the dates of the respective 
mortgages are all the same. Therefore 
we will set aside the learned appellate 
Court’s decision in these four appeals 
and remand these cases to the lower ap- 
pellate Court for disposal upon the merits. 
The appeals are accordingly allowed in 
all cases; bub only one set of costs will 
be awarded, namely in Second Appeal 
No. 1168 of 1917. 

v.s./r.k. Appeals allowed. 
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Jwala Prasad, J. 

Mt. Bhagjogin and others — Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 425 of 1917, Deci- 
ded on 7th December 1917, from order of 
Disb. Magistrate, First Class, Sassaram, 
D/- 22nd October 1917. 

Criminal P. C., (1898), Ss. 145 and 146 — 
Neither of parties found to be in possession — 
Person in actual possession not claiming — 
Property should be attached. 

Where in a proceeding under S. 145, 
Criminal P. G., tbe Magistrate finds neither the 
first party nor the second party in possession but 
finds that actual possession is with a person who 
does not claim to bo in possession, be should 
proceed to attach the property under S. 146 of 
the Code, as he is unable to find out which of 
the contending parties is in possession. 

LP 131 C 1] 

Athar Hossain — for Petitioners. 

Judgment. — The land in dispute ad- 
mittedly belongs to one Mt. Sonpi, who 
is one of the first party numbered 1. The 
subject-matter of dispute is 68 bighas of 
land situate in three villages, namely, 
Dilliakoabh, Gangti and Dhango. The 
second party claim possession of the en- 
tire 68 bighas by virtue of a deed of gift 


said to have been executed in favour of 
Mt. Bhagjogin, one of the members of the 
second party, by one Mt. Sonpi. Nos. 2 
to 10 of the first party claim to be in 
possession of about 46 bighas of land ouk 
of fhe aforesaid 68 bighas by virtue of 
usufructuary mortgage given to them by 
Mb. Sonpi. This mortgage is said to have 
been given only last year after the deed 
of gift set up by the second party. As- 
there was a dispute as to the possession 
of the property and a- likelihood of a 
breach of the peace as reported by the 
police, the Magistrate drew up proceed- 
ings under S. 146. The details of the- 
plot numbers of the lands in dispute have 
been given in the proceedings. Mb, Sonpi 
filed a written statement. In this- 
written statement she said that she 
had all along been in possession of 
the lands, that she never parted witb 
the possession of the same, and that in 
Asar 1324 she gave a rehan of some of 
her lands to the other members of the 
first party, Nos. 2 bo 10. To the written 
statement she attached a schedule of the 
lands in her khas possession. The 
Magistrate, in trying to find out who was- 
in possession of the property in dispute- 
held that neither the first party Nos. ^ 
to 10 nor the second party were in pos- 
session of the property. He, however 
came to the conclusion that Mb. Sonpi 
was admitted to be in possession of the 
property up to June 1916 and that at the 
time of the institution of the proceedings- 
she had been in possession. He accor- 
dingly declared the possession of Mb. 
Sonpi and rejected the claim to posses- 
sion of the other members of the 6rsfc 
party Nos. 2 to 10, namely the mort- 
gagees, and also of the second party. 

The second party has now moved thia 
Court against the above order of the- 
Magistrate. The petition is opposed by 
Mt. Sonpi: the mortgagees do not seem 
to appear in this Court. The main con- 
tention of the second party has been thak 
the order of the Magistrate declaring Mt, 
Sonpi to be in possession of the lands in 
dispute is illegal, inasmuch as in her 
written statement she did nob claim to- 
be in possession, at least in respect of 
about 46 bighas of land, which she said 
it was mortgaged to the first party Nos. ^ 
to 10 and was not in her possession. She 
was therefore it is contended not inter- 
ested in the dispute under &. 145 and 
was not entitled to a declaration in her 
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favour. The dispute, according to the 
learned Counsel for the petitioners, was 
in respect of 46 bighas between the mort- 
gagees and the members of the second 
party, said to be the donees of Mt. Sonpi. 
As shown above about 20 bighas over and 
above the mortgaged lands was also in 
dispute. The details of this have been 
given in the petition of Mt. Sonpi. She 
asserted her claim over these lands and 
she said that she had been in possession 
thereof. She therefore was entitled to a 
decJaration by the Magistrate in her 
favour, the Magistrate holding that her 
possession was proved. The order of the 
Magistrate, so far as the land speciBed in 
the written statement of Mt. Sonpi is 
concerned, is valid and is not at all with- 
out jurisdiction. The question then arises 
as to the rent of the lands which are said 
to have been mortgaged. Mt. Sonpi her- 
self does not claim to be in direct posses- 
sion of these lands; she said that her 
mortgagees were in possession since last 
year. 

As to the actual possession, there- 
fore the dispute was between the mort- 
gagees Nos. 2 to 10 of the 6rst party and 
the members of the second party. It ap- 
pears to me that the Magistrate was not 
entitled under S. 145 to declare Mt. 
Sonpi to be in possession when she her- 
self did not claim to be in possession 
The Magistrate has held that both the 
mortgagees, members of the first party, 
and the second party have failed to prove 
their possession of this property. The 
proper order therefore for the Magis- 
trate to pass was to attach the property 
under S. 146, as he was unable to find 
out which of the contending parties was 
in possession. Mt. Sonpi cannot- be re- 
garded to be a contending party so far as 

the mortgaged properties are concerned. 

This order can as well be passed by the 
High Court in revision, vide Kotrai 

Coal Co. Ltd. v. Sibkrishta 
Data & Co {1). In terms of that autho- 
rity I would set aside the order of the 
Magistrate so far as it relates to the 
mortgaged property and would direct the 
Magistrate to attach the same under 
S. 146, Criminal P. C. The lands men- 
tioned in the proceedings minus the lands 
mentioned in the written statement of 
Mt. bonpi would be attached. The num 
bers of the plots have been given both in 
the proceedings well as in the written 

(1) [181)5] 22 Cal. 207. 


statement of Mb. Sonpi. The above view 
is also supported by an earlier authority 
in the case of Heid v. Richardson (2). 
The order of the Magistrate under S. 146 
is therefore set aside so far as the plots 
mentioned above are concerned and the 
order as regards the rest of the property 
claimed by Mt. Sonpi in her written 
statement is maintained. 

V.S./r.k. Order set aside. 

(2) 11887] 14 Oal. 361. 
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Dawson-Miller, C. J. and 
Mullick, j. 

R'agho Pahan — Decree- holder — Peti- 
tioner. 

V. 

Mt. Laohan Koer — Claimant — Oppo- 
site Party. 

Civil Eevn. No. 73 of 1918, Decided 
on 4th December 1918, from decision of 
Judicial Commissioner, Ranchi. 

Civil P. C. (5 of 1908), O. 21, R. 58— Mort- 
gage decree — Sale of mortgaged property — 
Objection to sale cannot be entertained. 

Order 21, R. 68, Civil P. 0., can only apply to 
cases where property has been attached in execu- 
tion of a decree. It has no application to cases 
where mortgaged property is ordered to be sold 
in satisfaction of the mortgage decree by the 
terms of the decree itself. [P 13^ (j g] 

Atul Krishna Roi ) — for Petitioner. 

Achalendra Nath Das — for Onnosite 
Party. 

Dawson-Miller, C. J.— In my opinion 
this order cannot stand. Inthefirst place, 
the learned Munsif was wrong in allow-* 
ing in the present case a claim under 
O. 21. R. 58, and secondly, the learned 
Judicial Commissioner was not justified 
in upholding the Munsif’s judgment on 
the grounds stated. Now it has been 
held in the High Courts of Calcutta 
Bombay and Allahabad, if net in others’ 
that O. 21, R 58, could only apply to 
cases where there has been property at- 
taohed in execution of a decree. In the 
present case the property was mortgaged 
property and it was not attached in exe 
cubion of a decree hub was ordered to be 
sold in satisfaction of the mortgage decree 
by the terms of the decree itself. There- 
fore the interpretation of O. 21. R. 58 
was misconceived by the learned Munsif! 

In my opinion therefore the order of 
the Judicial Commissioner and that of 
the Munsif having been made without 
jurisdiction, ought to be set aside. The 
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applicant will have his costs before this 
Court. Hearing fee one gold mohur. 
Mullick, J. — I agree. 

V.S./r.K. Order set aside, 

A. I. R. 1919 Patna 132 

Jwala Prasad, J. 

Udit Narayan Lai — Petitioner. 

V. 

Sunderman Jha — Opposite Party. 

Criminal Eevn. No. 323 of 1917, Deci- 
ded on 6bh December 1917, from order 
of Magistrate. Purneab, D/- 13th July 
1917 

Criminal P. C.(1898), S 145— Mere rejec- 
tion of evidence does not vitiate proceedings 
unless evidence rejected is very material 

document. i. i. 

Mere rejection of evidence does not vitiate pro- 
ceedings under S. 145. It depends upon the 
circumstances in each case whether the rejec- 
tion of evidence would be tantamount to a re- 
fusal to exercise proper jurisdiction. If the evi- 
dence rejected is a very material document affec- 
ting possession of a party, its rejection might 
furnish a good ground of grievance to that party. 

G. C. Pal — for Petitioner. 

Govt. Advocate and Akbari — for Oppo- 
Judgment. — This application relates 
to an order of the Magistrate of Purneah, 
dated 13th July 1917 declaring that the 
Qfifond party be maintained in possession 
of the subject-matter of dispute. The 
first party is the applicant. The only 
ground urged in support of the applica- 
tion is that the learned Magistrate was 
wrong in rejecting a judgment of the 
Calcutta High Court, dated 29th July 
1915 in whicii the predecessors-in-interest 
of both parties were parties. The Judg- 
ment in question was rejected by the 
Magistrate, as in his opinion it was irre- 
levLfc to the case. He has discussed m 
detail the reason for not adniitting the 
judgment in evidence in his order of 13th 
Tnlv 1917 The present dispute related 
to khewat’No. 22. The Magistrate says 
that the judgment of the High Court re- 
lated to khewats Nos. 77 ^d 18. My 
attention was drawn to the judgment 
itself which was read over to me. it 
appears that about 4,000 acres of land 
were concerned in the litigation which 
went up to the High Court in respect of 
which the decision of the High Court was 
rtiven. The above land is mentioned in 
tiie judgment to be comprised in khewats 
Nos. 77 and 18. The High Court held 
that they were not exempted from the 


sale of the Samapur factory to the master 
of the first party. The sale deed has 
been filed in this case and it has been 
used in evidence. The Magistrate has 
discussed the sale de.ed with regard to 
the question of the title of the first party 
to khewat No. 22 which was in dispute 
before him, and he has held that there 
was nothing to show in the sale deed that 
the land in question was actually covered 
by it. 

The judgment of the High Court also 
deals principally with the construction 
and interpretation of the sale deed as to 
whether the subject-matter of the litiga- 
tion, namely, the khewats Nos. 77 and 
18 were comprised in the sale deed or 
not. Thus both the sale deed and the 
High Court judgment stand on the same 
footing. In the opinion ef the Magistrate 
both of them do not relate to the land 
in suit and do not prove the title of the 
first party petitioner. Be that as it may 
the fact remains that the Magistrate did 
consider the document at the time of re- 
jecting it. He no doubt formally rejected 
the document in the order-sheet cf 4th 
July, that is, prior to his final order or 
judgment of 13th July. In that case 
there was no necessity of referring to it 
again in the judgment. But he has de- 
voted a good deal of discussion in the 
final order of 13th July upon this docu- 
ment, and I should say equal (if nob 
more) consideration has been given to the 
High Court judgment as well as to the 
sale deed. To my mind the document 
was considered by the Magistrate; and I 
do not know why he formally recorded 
the order rejecting the document. It 
would have been well to have admitted 
this document in evidence in the same 
way as he had admitted the sale deed. 
Both are alleged to relate to the title of 
the first party; whether the title was or 
was not actually proved by this document 
is another question. The rejection of 
the document appears to me in this case 
to be purely formal and not quite justi- 
fiable. The objection now in the present 
application by the first party equally 
appears to me to be formal. I do not 
think that there has been such an irregu- 
larity in rejecting the document as to 
affect the jurisdiction of the Magistrate 
regarding the inquiry under 01. (4), 

S. 145. It depends upon the circum- 
stances in each case whether the rejec- 
tion of evidence would be tantamount bo 
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a refusal to exercise proper jurisdiction. 
Pf it was a very material document affect- 
ing the possession of the first party, he 
might have a good grievance. The docu- 
ment related to the title which according 
to him was to be proved by this docu- 
ment, but Cl. 4, S. 145 forbids the Magis- 
trate to go into the question of right or 
title to the subject-matter but restricts 
him to the consideration of possession. 
Evidence of title no doubt to some extent 
would be permissible and might be con- 
sidered necessary in the circumstances of 
a particular case in order to understand 
the question of possession. Cl. 4, S. 145 
is clear. The Magistrate is to peruse the 
statements, hear the parties, and receive 
evidence in order to find out possession : 

without reference to the merits and claims of 
any party to a right to possess the subject-matter 
of dispute.” 

The document in question is a judg- 
ment of the High Court of 1915. The 
dispute as to possession arose in 1917. 
The Magistrate had to find out possession 
at the time when the dispute arose. The 
judgment of 1915, even if it related, of 
which there is no certainty, to the sub- 
ject-matter in dispute, would not have 
been of very great assistance to the 
Magistrate. The judgment itself does not 
specifically relate to khewat No. 22 but 
it relates only to khewats Nos. 77 and 
18. I do not want to discuss whether 
the judgment by implication included 
khewat No. 22 or not, bub on the face of 
it No. 22 is not mentioned in it. It was 
from that point of view not very relevant 
for the purpose of the inquiry that the 
Magistrate had in his hand. The Magis- 
trate has, upon the oral and documentary 
evidence as regards possession, come to 
the cpnclusion that the second party was 
in possession. It was held in the case 
oiKeshab Clmnder Hoy v. Akhil Mctey 
(1) that the mere rejection of evidence 
does not vitiate proceedings under S. 145, 
Criminal P. C. Tliere has been no error 
in the procedure or any defect in the 
jurisdiction of the ^tagistrate. The ap- 
Ijlication therefore should be rejected, 

I would like at the same time to point 
out that the order-sheet of the Magistrate 
of 5th July 1917 does nob appear to me 
to show a very desirable attitude of the 
Magistrate against the legal representa- 
tives of the first party. On 4th July he 
decli ned to allow tlie Mukhtear of the 

(1) 22 Cal. 938. 


first party bo appear in the case owing to 
some objectionable behaviour on the last 
hearing. On 5th July he commented 
upon the action of the Pleader who ap- 
peared in the case to press for the ad- 
mission of the judgment of the High 
Court. And the Magistrate in the case 
of the Pleader also passed the following 
remarks : 

” A petition is put in by a Pleader for the first 
party, who persists in filing a copy of a judg- 
ment though this Court has ruled that the judg- 
ment is irrelevant to this case and cannot be 
admitted in evidence. It was exactly this dis- 
regard of the ruling of the Court and defiance of 
its orders in every matter which was overruled 
that caused the Court to debar the ^lukhtear 
from appearing in the case, and 1 am surprised 
at a Pleader now adopting the same procedure. 
I will see what action should be taken, 1 again 
disallow admission of the document.” 

The Magistrate himself persisted in 
using the document in his final judgment 
or order of i3bh July, notwithstanding 
his having rejected it on 5bh July. If 
the Pleader believed that the document 
was relevant to show his title, there was 
nothing objectionable on his part to insist 
upon having the document taken in. The 
previous order-sheet of the case does nob 
show that the document was rejected by 
him formally. Again in the judgment of 
13th July, towards the end, the Magis- 
trate concludes by severe strictures 
against the first party Udib Narayan for 
his having tried to claim possession over 
this laud in khewat No. 22. Ho is the 
servant of his master who lives at Benares 
and it was believed by him and by his 
master that the land in dispute was in- 
cluded in the sale deed whereby the fac- 
tory was sold to him. As a matter of 
fact the second party raised similar kinds 
of disputes with regard to khewats No. 77 
and 18 though nob expressly mentioned 
in the sale deed and the first party 
succeedeJ in having held it by the High 
Court that khewats Nos. 77 and 18 were 
nob excluded from it. The jirevious liti- 
gation between the parties does nob jus- 
tify the remarks of the Magistrate against 
the first party. The application to this 
Court is rejected for the reasons alreacly 
given. 

v.s./r.k. Application rejected. 
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A. I. R. 1919 Patna 134 (1) 

Roe and Ooutts, JJ. 

Has Behari Singh — Appellanfe. 

V. 

Juman Bal a.ndi others — Respondents. 

Second Appeal No. 1338 of 1918, Deci- 
ded on 25feh March 1919, from a decision 
of Disfc. Judge., Monghyr. 

Limitation Act (1908), Art. 181 — Mortgage 
— Preliminary decree — Application for decree 
absolute — Limitation begins to run only 
after expiration of period of grace. 

The right to apply for a decree absolute iu a 
mortgage suit does not accrue until the period of 
grace given in the preliminary decree has expired 
and, therefore, limitation does not begin to run 
till the expiration of thati period. LP 134 G 1] 

Bai Guru Saran Prasad — for Appel- 
lant. 

Bam Pershad a .d KuUoant Sahai — 
for Respondents. 

Roe, J.— -The point for decision in this 
case is whether in cases falling within 
Art. 181 of the Schedule to the Limi- 
tation Act the date upon which the right 
to apply accrues in the case of an appli- 
cation to convert a preliminary mortgage 

decree into a decree absolute is the date 

% 

of the decree itself or the date upon 
which the period of grace expires. It is 
now settled law that such applications 
do fall within the Article in question 
[but in none of the reported cases decided 
by the Privy Council, that is to say, 
Miin7ia Lai Parruck v. Sarat Chu7ider 
Mukcrjee (l), Batuk Nath v. Munni Dei 
(2) and Abiul Majid v. Jawahir Lai (3) 
was the question in issue the date from 
which limitation should run. Nor was 
this question in issue in a reported deci- 
sion of this Court in Bala Bam Naik v. 
Kanhai Bharan Mahapatra (4). The 
matter was considered and decided in 
Madho Bam v. Nihal Si^igh (5) and 
Banerji, J., held that the right to apply 
for a decree absolute did not accrue until 
the period of grace had expiredy. With 
this view I am entirely in agreement. 
This seems to mo the only logical inter- 
pretation of the meaning of the words 
of the Article. The decree-holder could 
not apply for a decree absolute until the 
'contingency upon which the decree ab- 
solute could be made had been fulfilled. 

“(T7 A. I. R. C. 150=12 Cal. 77Q=42 

I. A. 88=27 I. C. 683 (P. O.). 

(2) A. I. K. 1914 P. C. 65=36 All. 284=41 
I. A. 104=23 I. C. 644 (P. 0.). 

(3) A. I. R. 1914 P. G. 66=36 All. 350=23 I.C. 
649 (P. C.). 

(4) [lOl?"} 1 Pat. li. J. 364=38 I. C. 385. 

(5) L19151 38 All. 21=30 I. C. 494. 


That contingency was that the money 
due on the mortgage should not have 
been paid before a certain date and. if 
that money had been paid at any time 
prior to the dates fixed in the prelimi 
nary decree, the decree-holder would 
have no right to enforce his decree 
Until all possibility of that contingency 
had expired, it seems to me that no right 
lay in the decree-holder on which he 
could make the application which he has 
now made. It is common ground that 
the application for the making of the 
decree absolute was not out of time, if 
that time be reckoned from the last day 
of the period of grace. I would there- 
fore decree this appeal, restore the order 
of the first Court, and set aside the order 
of the District Court with costs in all 
Courts. 

Coutts, J. — I agree. 

v.s./r.k. Appeal allowed, 

A. I. R. 1919 Patna 134 (2) 

JwALA Prasad, J. 

Jagdeo Si7igh — Plaintiff — Appellant, 

V. 

Ajodhya Siitgh and others — Defendants 
— Respondents. 

Second Appeal Nos. 748 and 750 of 
1916, Decided on 12th December 1916, 
from decision of Dist. Judge, Dar- 
bhanga 

Limitation Act (1908), Arts. 95 and 144 — 
Fraud — Suit for possession on ground that 
decree under which plaintiff was dispos- 
sessed was obtained by fraud is governed by 
Art. 95 and not by Art. 144. 

A suit for recovery of possession of immovable 
property, on the ground that the decree on the 
basis of which the defendants dispossessed the 
plaintiff was obtained by fraud is governed by 
Art. 95 and not by Art. 144, Sch. 1, Lim. Act. 

LP 135 O 21 

Chandra Shekar Ba7ierji~ tov Appel- 
lant. 

O. D. Singh — for Respondents. 

Judgment — The appellant was the 
plaintiff in both the appeals. He took 
bburna (usufructuary mortgage) of cer- 
tain kasht lands from defendants second 
party respondents. The defendant first 
party respondent, Jurdeo Singh, brought 
a suit for recovery of possession of the 
land against the plaintiff on the ground 
that the tenant defendant second parties, 
respondents had abandoned their hold- 
ings and that the plaintiff was a mere 
trespasser. The suit was decreed ex 
parte on 20th December 1911, and in the 
execution of the decree a writ for deli- 
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■very of possession was issued in favour 
of the defendant first party. The plain- 
tiff then applied for a re-hearing of the 
■suits under O. 9, E. 13. and the suits 
■were fixed for re-hearing for 20th Decem- 
ber 1911. On that date the plaintiff 
made an application for time. His ap- 
plication was rejected, and the suits 
were then decreed ex parte. The plain- 
tiff again made attempts to have the 
decrees set aside, but failed both in the 
First Court and in the Court of appeal. 
On 9th February 1912 the defendant 
first party, Ajodhya Singh, respondent, 
obtained delivery of possession of the 
lands in suit in execution of the said ex 
parte decrees in his favour. The plain- 
tiff-appellant then brought the suits, out 
of which the present appeals have arisen 
in the Court of the Munsif of Samasti- 
pore, for recovery of possession of the 
lands in suit on the allegation that the 
ex parte decrees which were obtained by 
the respondent first party on the basis of 
which the appellant in this case was 
dispossessed from his lands svere fraudu- 
lent, inasmuch as there had been no 
abandonment of the holdings of the de- 
•fendanb second parties respondents, and 
also because the malik had recognised 
the plaintiff as transferee by accepting 
rent from him, and that nothing was due 
to the defendant-respondent, first imrty, 
-as rent of the land in suit. 

The relief sought in the plaint is that 
a decree may he passed awarding khas 
possession to the plaintiff over the lands 
in suit by dispossessing the defendant 
first party on the ground that the defen- 
dant first party obtained no right to the 
lands on the basis of the decree fraudu- 
lently obtained by him or that of the 
delivery of possession. The cause of ac- 
tion is alleged to have accrued to the 
plaintiff on the date of the decrees, and 
on the date of delivery of possession to 
the respondent first party and the appel- 
lant’s dispossession from the land. Both 
the Courts below have dismissed the 
suits brought by the appellants, holding 
that the suits were barred by time under 
Art. 95, Sch. 1, Ijim. Act, on the ground 
tliat they were brought more than three 
years from the date of the alleged know- 
ledge of the fraud. The appellant con- 
tends that as tiia suits are for recovery 
of immoval)le property the ordinary 12 
years’ rule laid down in Art. 144, Lim. 
Act api)lies, and that Art. 95, Lim. Act 
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does not apply to these suits. I agree 
with the views of the Courts belov? that 
the suit is governed by Art. 96. Al- 
though the suits are for recovery of pos 
session, they are virtually suits to set 
aside the ex parte decrees and the sales 
held in execution of civil Court decrees, 
for which one year is prescribed. Art. 95 
would extend that time to three years if 
the decrees were obtained by fraud. It 
is clear that the relief claimed in the 
plaint involves necessarily the setting 
aside of the decrees. 

The allegation of fraud in the present 
case is the essence and substance of the 
claim of the plaintiff, and is the basis of 
the relief sought. Even if the suits are 
not specifically to set aside the civil 
Court decrees, the relief is based on the 
ground of fraud and will come under 
Cl. 2, Art. 95, namely, other relief on 
the ground of fraud.” The “other relief” 
referred to in Cl. 2 of the Article need 
not be of the same kind, “as setting aside 
a decree obtained by fraud,” and the 
Article is not limited to specific relief on 
the ground of fraud. The expression 
other relief ” is comprehensive enough 
to include the present suit based entirely 
on fraud caused by the defendant in ob- 
taining the decree whereby the plaintiff 
was diS'possessed. The plaintiff in this case 
was a party to the decree which were 
obtained against him and he had been 
dispossessed in execution of the decrees 
which are binding upon him. He ex- 
hausted all the remedies available to him 
to set aside the decrees and he failed 
throughout, up to the Court of Appeal. 
The present suit brought by him is a 
machination on his part to have the de- 
crees, and the possession given to the 
decree-holder in execution of those de- 
crees, set aside and rendered ineffective. 
The fraud alleged in this case is not 
merely a part of the machinery by which 
the first party respondent has kept the 
plaintiff out of possession. I therefore 
hold that Art. 95, Lim. Act applies, and, 
not Art. 144 as is urged on behalf of the 
appellant. The result is that I agree 
with the views of the Courts below and 
1 dismiss the appeals with costs. 

v.S./h.k. Ai)peals dismissed . 
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A. I. R. 1919 Patna 136 (1) 

JwALA Prasad, J. 

Dhanai Mahto and another — Defen- 
dants — Appellants. 

V. 

Ramhirich Rai — Plaintiff — Respon- 
dent. 

Second Appeal No. 259 of 1917, De- 
cided on 28th February 1918, from deci- 
sion of Sub-Judge, Saran, D/- 11th Jan- 
uary 1917. 

^ Registration Act (1908), S. 50 — Regis- 
tered document tainted with fraud — Priority 
of registration cannot be claimed. 

Section 50 has no application in cases where 
the registered deed is tainted with fraud and the 
party holding the registered deed has no claim 
to xiriority by virtue of the section the object of 
which is to put an end to fraud. [P 136 O 2) 

Nirsu Narayan Sinha — for Appellants. 

Bimala Cliaran Sinha — for Respon- 
dent. 

Judgment. — This appeal must fail. 
It arises out of a suit for specific per- 
formance of a contract of zarpeshgi said 
to have been entered into by defendant 
4 with the plaintiff on 15th December 
1914, and for a declaration that the 
usufructuary mortgage bond executed by 
defendant ‘4 in favour of defendant 1, 
dated 8th January 1915 w’as collusive 
and for confirmation of possession of 3 
bighas 12 cottahs.l5 dhurs of land'agreed 
to be given in zarpeshgi to the i)laintiff. 

The Court below has found as a fact 
that defendant 4 did 'contract with the 
plaintiff to execute the mortgage bond in 
terms mentioned in the plaint. It has 
also been found as a fact that the mort- 
gage bond executed in favour of defen- 
dant 1 was collusive and without any 
consideration. Upon the above findings 
the Court below has decreed the plain- 
tiff’s suit in toto and has also declared 
that the zarpeshgi deed in favour of de- 
fendant 1 shall have no priority over the 
bond to be executed in favour of the 
plaintiff. 

The learned vakil for the appellants 
does not contest the findings of fact and 
cannot do so in second appeal. He 
simply urged that the lower Court was 
wrong in declaring that the bond to ba 
executed in favour of the plaintiff shall 
have priority over the deed already exe- 
cuted in favour of defendant 1, inasmuch 
as the document in favour of the defen- 
dant being a registered one has under 
S. 50. Registration Act of 1908, priority 
over the unregistered or oral agreement 
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in favour of the plaintiff. This conten- 
tion has no force in it, in view of the 
fact that the Court has held that the 
bond in favour of defendant 1 was collu- 
sive and tainted with fraud. S. 50 has 
no application in cases where the regis- 
tered bond is tainted with fraud and the 
party holding the registered deed has no 
claim to priority by virtue of this section 
the object of which is to put an end to 
fraud. The authorities on this point are 
too numerous and the principle of law as 
well known. 

The api^eal is therefore dismissed with 
costs. 

v.s./R.K, Appeal dismissed^ 

A. I. R. 1919 Patna 136 (2), 

Mullick and Jwala Prasad. JJ. 

"Elahi Bux — Appellant. 

v. 

Nawab Ball — Respondent. 

Appeal No. 208 of 1918, Decided on- 
17th January 1919, from appellate order 
of Dist. Judge, Patna, D/- 24th April 
1918. 

Civil P. C. (1908), O. 21, R. 2 — Payment by 
judgment-debtor — Decree-holder can certify 
at any time — Notice to judgment-debtor is- 
not necessary — Decree-holder can certify in- 
his application for execution. 

Order 21, R. 2, does not prescribe that any 
notice shall be served upon the judgment-debtor 
by the decree-holder before the latter can certify 
a payment towards the satisfaction of the decree- 
A decree-holder can certify a payment at any 
time after it is made. 

It is open to a decree-holder to certify a pay- 
ment in his application for execution. 

fP 137 C 11 

P. K. Sen — for Appellant. 

Murari Prasad — for Respondent. 

Judgment. — This miscellaneous ap- 
peal arises out of the execution of an in- 
stalment decree, which was to the effect 
that a sum of Rs. 134-4-0 was payable by 
the judgment- debtor to the decree-holder 
on eaon of the following dates : 11th 
October 1913, 11th April 1914, lltb 
October 1914 and 11th April 1915. The 
decree-holder alleges that the first two 
instalments were duly paid, and he ap- 
plied on 27fch September 1917 for execu- 
tion of the balance of the decree on the 
ground that the third instalment, which 
fell due on 11th October 1914, not having 
been paid, the whole balance of the decree 
according to the termsof the decree itself 
became due on that date. The judgment- 
debtor denied payment of the instalment- 
which was due on 11th April 1914 and 
pleaded that the execution was barred 
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The lower appellate Court found as a fact 
that the second instalment was paid on 
llth April 1914 and he held that as the 
third instalment became due on 12th 
October 1914 and the default complained 
of took place on that date, the present 
application having been made on 27th 
September 1917, that is to say, within 
three years of llth October 1914, the 
decree. holder was competent to proceed 
with the execution. 

On behalf of the judgment debtor ap- 
pellant before us, it is contended that the 
Court was precluded from going into the 
plea of payment set up by the decree- 
holder in respect of the second instal- 
ment. The learned counsel who appears 
for the appellant concedes that it is open 
to the decree- holder to certify payment 
within the meaning of O. 21, K. 2, Civil 
P. C., in his application for execution ; 
but he contends that that certificate must 
be made within three years of the alleged 
payment or adjustment, and that, as in 
the present case, the certificate was made 
more than three years from the date of 
the alleged payment, viz., llth April 
1914, the Court is precluded by sub- 
Cl. (3), R. 2, from taking evidence upon 
the point. Now it is quite clear that 
under O. 21, R. 2, if a judgment-debtor 
pleads payment or adjustment he must 
issue notice upon the decree-holder before 
he can certify payment within the mean- 
ing of the rule, and that if he fails to 
certify he cannot afterwards ask the 
Court to go into evidence in respect of 
that payment. Under Ait. 174, Lim. Act, 
the period within which notice must be 
served upon the decree-holder bv the 
judgment-debtor is 90 days of tlie date of 
adjustment or payment, and if the judg- 
ment-debtor exceeds this period then be 
cannot be permitted to adduce evidence 
in support of the plea of payment. But 
jthere is no corresponding disability irn- 
;posed by the Limitation Act upon the 
[decree-holder; the rule does not prescribe 
that any notice shall be served upon the 
judgment-debtor by the decree-holder. 

• He may certify the payment at any time. 
Bub it is contended by the learned coun- 
sol that this certificate must be within 
three years of the alleged date of pay- 
ment or adjustment. 

The reply to this is that there is no 
provision in law to this effect, and, there 
/being no prescribed period limited, it 
jseerns tliat it is open to the decree- holder 


to make the certificate at any time after 
the alleged payment. The learned coun- 
sel replies to this that if this is the law, 
then it is inconsistent with the provi- 
sions of sub-Cl. (7), Art. 182, Lim. Act ; 
but we are unable to see that this is the 
case. Art. 182, as applied to the present 
case, only means that the decree-holder 
shall make his application for execution 
within three years from the date upon 
which the instalment became due, viz., 
the third instalment. He is within three 
years of that date, and therefore he has 
fulfilled the conditions of sub-Cl. (7). 
There is no other provision of law which, 
so far as we can see, prevents him from 
proceeding with the execution. If the 
alleged payment was in fact made on llth 
April 1914, it is immaterial that the at- 
tempt to certify the same is more tharx 
three years from that date. 

Of course it is a question of fact whe- 
ther the payment was made or not on 
that date. The mere allegation of the 
decree-holder is not conclusive. It is 
open to the judgment debtor to deny that 
the payment was made on tliat date, and 
if he can show that the allegation of pay- 
ment on that date is false, then obviously 
no certificate can be made in respect of 
that payment, and sub-Cl. (3), R. 2, is a 
bar to the competency of tbe execution. 
But in every such case it must be deter- 
mined upon the evidence whetlior or not 
the payment set up by the decree-holder 
was in fact made. In this case there is 
a finding of fact, which is conclusive and 
binding upon us, to the effect that the 
payment set up by the decree. holder was 
in fact made as alleged on llth April. 
The case of Tukaram v. Bahaji (1) is 
clear authority in support of the view 
which wo have taken. The learned coun- 
sel has relied upon the case of Chhattar 
Singh v. Amir Singh (2), hub tliat case 
does nob bear upon the precise question 
before us, and, so far as we can see, no 
direct authority has been shown to us 
which is opposed to the view which we 
are now taking. In these circumstances 
the appeal will be dismissed with costs. 

v.s./r.k. Appeal dismissed , 

■ a)’[lS97] 21 Bom. 122. 

(2) [1910] 88 All. 204=32 I. C. 590. 
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A. 1. R. 1919 Patna 138 

JwALA Prasad, J. 

Sattogopal Sail and another — Accused 
— Petitioners. 

V. 

Jago Chamar — Opposite Party. 

Criminal Revn. No. 410 of 1917, De- 
cided on 10th December 1917, from an 
order of Sub-Divl. Magistrate, Giridih. 

Penal Code (1860), S. 425 — Accused making 
breach in bank of complainant’s field 
through fear of overflow of surplus water — 
No intention to cause damage — Still accused 
is guilty* 

Accused fearing that 'the water in his tank 
would overllosv caused a breach in the bank of 
the complainant’s field with the result that the 
surplus water from the tank overflowed into the 
field. It was found that there were no crops in 
the field so th.at apart from the damage done 
to the bank no other damage was caused to the 
complainant: 

Held: that the accused was guilty of the of* 
fence of mischief. (.P 138 O 2] 

Bankin Chandra Bey — for Petitioners. 

Judgment. — The petitioners have 
been convicted by the Subdivisional 
Magistrate of Giridih under S. 426, 
I. P. C. and sentenced to a fine of Rs. 25 
each. The case for the prosecution as 
stated by the Magistrate is that the com- 
plainant’s field is near the tank of the 
petitioners with a channel between and 
that the accused on the day of the occur- 
rence 

■“through fear that the tank would overflow, 
blocked up the channel at the point where it 
emptied itself into the tank and at the same time 
cut a breach in the A1 of the complainant's 
field,” 

the result of which was that the water 
rushed into the field of the complainant 
and damaged it. Mr. Hollow, Sub- 
Deputy Magistrate, was examined as a 
witness in the case. He inspected the 
locality and found that the breach in the 
A1 between the complainant’s field and 
the channel was made but he did not 
find any paddy seedlings in the field, on 
the other hand he found that the field 
in question was parti. The ^lagistrate 
himself does not find that any seedling 
existed on the field of the complainant, 
nor does he find that any damage was 
done to the field. He however has con- 
victed the accused as he holds that: 

“the cutting of tho Al is itself a mischief whether 
the rush of water damaged tho paddy seedlings 
or not.” 

Thus upon the finding of the Magis- 
t»‘ate and the evidence in the case no 
seedling was in the field of the complain- 
ant and no damage was done to the field. 
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And further that the intention of the 
accused was not to cause any damage 
but was with a view that the water of 
his tank might flow out. Technically 
speaking, the act of the accused was a 
mischief within the definition of S. 425, 
G. as having been done with a 
motive to free his tank from water, and 
that the intention was to make a breach 
in the Al of the complainant’s field in 
order to effect that motive. There can 
therefore be no question that the act was 
done with the intention and with 
knowledge that the water would over- 
flow into the land of the complainant 
and further that the Al was to some 
extent damaged by causing a breach in 
the same. I am supported in my view 
by the authorities quoted in Bepiity 
Superintendent and Bemembrancer of 
Begal Affairs v. Chulhan Ahir (1) and 
In re Bam Golam Singh (2), 

There cannot bo any manner of doubt 
that tVje cutting of or causing the breach 
in the Al itself diminished the utility of 
the same for holding in or for keeping 
out water from the field as is contemp- 
lated in S. 425, I. P. 0. and it fully 
satisfies the requirements of the section. I 
therefore agree with the view of the Sub- 
divisional Magistrate that mischief was 
committed by the petitioners. The ques- 
tion then is as to the punishment to be 
given. The Magistrane awards a high 
punishment for the reason recorded by 
him, namely, that the act of the accused 
was extremely high-handed and deserves 
rather severe punishment. No sufficient 
reason is given for calling the act of the 
accused as high-handed: on the other 
hand it has been held that there was 
necessity of freeing the petitioner’s tank 
of the water that was collecbing into it. 
The accused reported five or six days 
before the occurrence to Mr. Ward 
about the urgency of emptying this tank. 
He suggested to Mr. Ward that the 
water might be discharge! through the 
culvert of Mr. Ward. Mr. Ward objected 
to that and the complainant then said 
that he had got only tvro alternatives, 
either to let the water pass through the 
culvert of Mr. Ward or to cut the Al of 
the complainant’s field. So it appears 
that the accused was compelled by neces- 
sity to cut the Al. He does not appear 
to have had any recourse to force or 

"(TjnjoT^lTa T.“o. 326 . ’ 

(2) [1866] 6 W. R. Or. 60. 
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Tiolenoe, nor to have the intention of problem for my consideration is, what is 


-causing damage to thecomplainant’sheld. 
'There was therefore no high-handedness 
■on his part in making the breach parti- 
cularly when there was no crop on the 
< 5 omplainant’s field. The damage done 
by the breach to the A1 must have been 
very insignificant. The Magistrate does 
not say it was very much. The punish- 
ment of B.S. 50 fine in all at the rate of 
Rs. 25 against each of the two accused 
appears to me to be excessive. I there- 
fore reduce the sentence to a fine of 
Rs. 10 each. The balance of the fine if 
paid must be refunded. 

V S./r.K. Sentence reduced. 

A. I. R. 1919 Patna 139 (1) 

Das, J. 

Nathu Thakur Marwari and others — 
Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 199 of 1919, De- 

•cided on 146h July 1919. 

Criminal P. C. (5 of 1898), S. 239 — Joint 
trial of person keeping gaming house and 
-of persons gambling is not illegal as both 
form part of same transaction — Bengal Pub 
lie Gambling Act (2 of 1867), Ss. 3 and 4. 

Where it is found that a person has opened, 
kept or used his bouse as a common gaming 
bouse for profit, and that other persons have 
used that bouse for the purpose of gambling and 
have paid charges for the siino, a joint trial of 
All such persons for offences under Ss. 3 and 4, 
Bengal Public Gambling Act, is not illegal, as 
the offences are committed in the same transac- 
tion within the meaning of S. 239, Criminal P.C. 

LP ISD C 1, 2l 

Abani Bhusan Mukherji — for Pebi- 
itioners. 

Judgment. — Two points have been 
urged before me, first, that the judgment 
of the appellate Court is not in accord- 
ance with law, and secondly, that the 
joint trial of the petitioners was illegal. 
On the first point I am unable to agree 
with the learned vakil that the judgment 
is nob in accordance with law. So far 
,a8 the second point is concerned, I arn of 
opinion that the offences of which the 
petitioners were charged were committed 
in the sanoe transaction and that con- 
jsequenbly the joint trial was not illegal. 
^Nathu Thakur has been convicted under 
S. 3, Gambling Act (2 of 1867 B. C.) and 
the other accused have been convicted 
under S. 4 of that Act, and the argument 
is that the offences committed by them 
cannot be said to have been committed 
in the same transaction. Therefore fthe 


the meaning of the words same transac- 
tion” in S. 239, Criminal P. O. In the 
case of Quija Lai v. Fatteh Lai (l). 
Garth, O. J.. said: 

..“A transaction, in the ordinary sense of the 
word, is some business or dealing which is 
carried on or transacted between two or more 
persons.” 

It seems to me that there is a dealing 
**tran3acb0d” between Nathu Ram, who 
has been found to have opened, kept or 
used his house as a common gaming 
house for profit, and the other peti-j 
tioners, who have used that house for 
the purpose of gambling and who have 
paid Nathu Ram his charges for the same. 

I am of opinion therefore that the joint 
trial of the petitioners was nob illegal 
and that the application fails and must 
be refused. 

V S /r.K. Application ref used. _ 

(1) L1881J 6 Cal. 171. 

A. I. R 1919 Patna 139 (2) 

JwATiA Prasad, J. 

Chauth Mull — Petitioner. 

v 

Emperor — Opposite Party. 

Criminal Revn. No. 456 of 191V, Deci- 
del on20bh December 1917. 

Bengal Municipal Act (1884). S. 251 — 
Report of chemical examiner made before 
proceedings under S. 251 is not admissible 
without examining Chemical Examiner. 

A report of the Chemical Examiner made prior 
to the institution of proceedings under S. 251, 
Bengal Municipal Act, is not admissible in 
evidence without the e.xaminatiou of the Chemi- 
cal Examiner himself. (.B 141 C l] 

Asghar and S. N. Sircai — for Peti- 
tioner. 

Judgment. — The petitioner has been 
convicted by the Honorary l^Iagisbrate of 
Patna under S. 251, Bengal Municipal 
Act (Act 3 of 1884). The conviction has 
been affirmed by the Additional District 
Magistrate in appeal. 

On 23rd August 1917 the Medical Re- 
gistrar of Patna Municipality (P.W. l) 
went to the shop of the accused and 

wanted to purchase some good ghee tor 
food purposes.” The petitioner brought 
out some canisters of ghee and offered 
the ghee wante.lsby the Medical Registrar, 
The Registrar took some ghee and smelt 
it and found it had and he told the peti- 
tioner that it was ‘‘unfit for human con- 
sumption” and pub the ghee in 3 phials 
in the presence of the petitioner and 
some witnesses and sealed tliem up. Two 
phials of the ghee wore made over to the 
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Health Officer of the Municipality, who 
was also present at the time. The Health 
^Officer sent the phials to the Government 
Chemical Examiner at Gulzarbagh in 
Patna City. The Chemical Examiner’s 
report was received by the Municipality. 
Jt bears the date 29th August 1917. The 
report stated as to the ghee sent to him, 
purporting to belong to Bindh Raj Sultan 
Mull of Ma oofganj, thau it was “adul- 
terated and unfit for human comsump- 
tion.” Upon the receipt of this report 
sanction of the Municipally was obtained 
on 2nd September 1917 under S. 365, 
Municipal Act, for the prosecution of the 
petitioner under S. 251 of the Act. There- 
ui^on the Registrar of the Municipality 
lodged a formal complaint in the Court 
of the Honorary Magistrate on 7th Sep- 
tember 1917, enclosing with the petition 
the report from the Chemical Examiner, 
the bottles of the sample ghee and the 
receipt given by the accused and also the 
sanction given by the Chairman of the 
Munici pality. 

On behalf of the prosecution the Regis- 
trar was examined as a witness (P.W. l). 
He stated in his evidence that he asked 
the petitioner to sell to him good ghee 
for food purposes and that ghee was 
ofi’erol to him for sale and he took some 
samples therefrom and made over to the 
Health Officer who was present there. 

Upon this point he says: 

“I mad© over the two phials to tho Health 
Ollicer. Ex. 1 is the signature of the Health 
Officer on the phial Ex. 2. What happened after- 
wards 1 don’t know about these two phials. 
Ex. 1 is the report of the Chemical Examiner.” 

The Chemical Examiner’s report was 
marked upon tliis evidence. The accused 
took objection in the trying Court as to 
the admissibility of the report of the 
Chemical Examiner under S. 510, Cri- 
minal P. C This objection was appa- 
rently overruled. The Chemical Exami- 
ner was not examined to prove that the 
ghee was adulterated and unfit for human 
consumption. Under S. 510, Criminal 
P. C., the report of the Chemical Exa- 
miner may be used as evidence of enquiry 
witliout tha evidence of the Chemical 
Examiner in cases where the report is 
made in the course of any proceedings 
under the Code of Criminal Procedure. 
The prosecution was started upon the 
oom))lainb lodged on 7th September 1917 
and the report was received about 2nd 
Seji^tember 1917, i.e., prior to the initia- 
tion of tlie prosecution. The report was 


therefore not made in the course of any 
proceeding instituted under the Code of 
Criminal Procedure. The examination 
of the Chemical Examiner cannot, there- 
fore, be dispensed with. I therefore 
allow this contention of the petitioner 
and hold that the Chemical Examiner 
should have been examined. 

It is also contended that identity of the 
ghee examined by the Chemical Examiner 
has not been proved in this case. The 
evidence on this point consists only of 
the evidence of the Registrar of the 
Municipality. He made over the ghee 
to the Health Officer, but he does not 
know what be3am6 of it afterwards until 
he saw the report of the Chemical Ex- 
aminer. The connecting link is there- 
fore missing. Evidence should have been 
given on behalf of the prosecution as to 
the transmission of the identical ghee to 
the Health Officer and of his having 
received it. The Health Officer got it 
from the Registrar and he ought to have 
been examined by the prosecution and 
given any further evidence, if any to 
show how the ilentical ghee reached the 
hands of the Chemical Examiner. This- 
has not been done in this case. 

It has also been said that the Chemical 
Examiner’s report dees not show the- 
nature of the adulteration and exactly 
what ho found by analyses, i.e., what the 
adulteration consisted of. The report 
says that the ghee was adulterated and 
unfit for human consumption. The ob- 
jection of the defence is that the details 
of adulteration were necessary. In sup- 
port of the contention the learned counsel 
on behalf of the petitioner has cited the 
case of Moti hal Pal v. Corporation of 
Calcutta (l), which was a case under 
S. 495, Calcutta Municipal Act (3 of 
1899). The terms of that section en- 
tirely agree with the terms of S. 251,. 
Bengal Municipal Act (3 of 1884) and the 
principle of that ruling will apply to tho 
present case. I do not feel inclined to 
agree with the contention of the learnedi 
counsel on this point. The authority 
cited in the case goes against the conten- 
tion of the learned counsel. There the 
Food Inspector of the Municipality pur- 
chased samples of mustard oil from the 
manufactory of the accused which on ana- 
lysis were found to be adulterated with 
til oil and the accused were convicted 
under S. 495, Bengal Act 3 of 1899 . Th a 
(1) [1903] 30 Oal. G48. 
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leai'oed Judges who decided fchafe case 
observed that the Inspector asked for 
mustard oil and was entitled to get mus- 
tard oil unadulterated with til or any- 
thing else, and the 'supply of the adul' 
terated mustard oil was held sufficient to 
bring the vendor within the section of 
the Act. Here the Registrar wanted 
good ghee for human consumption. The 
meaning is clear that he wanted pure 
quality of ghee as is mentioned in the 
ruling quoted above. To give him adul- 
terated ghee, no matter how it was adul- 
terated, would bring the petitioner with- 
in S. 251 of the Act. The proviso to 
that section relied upon by the learned 
counsel for the petitioner does not apply 
to this case at all. 

Another contention of the learned coun- 
sel has been that the ghee was not offered 
for sale and that the petitioner does not 
sell ghee. It is admitted that the canis- 
ters of ghee were produced from a room 
of his shop by the petitioner himself. It 
is admitted in evidence of the defence 
that the Registrar went to the shop and 
asked for ghee from the accused and the 
accused said that he had ghee in his pos- 
session and the ghee was given. So the 
demand of the ghee and the offer of it is 
admitted. The only question is whether 
the ghee was for purchase and it was 
offered for that purpose. The Registrar 
in his evidence say that he “asked the 
accused for ghee on price” and that the 
canisters of ghee were brought out by the 
servant of the accused and one canister 
was opened. The accused told him to 
take ghee from any one he liked. From 
the evidence of the Registrar there can 
be no doubt that he asked the accused to 
sell him ghee . and that the ghee was 
given to him for that purpose. The sub- 
sequent act of the Registrar in taking the 
ghee as sample, after suspecting it to be 
adulterated, does not at all affect the 
decision that when he first asked the 
accused to give ghee he wanted to pur- 
chase it. In the ruling quoted above, 
the Inspector of the Municipality in a 
similar way took samples of tlie mustard 
oil from the accused in that case and 
sent them for analysis. I therefore over- 
rule this contention of the petitioner. 

Tiie result is that I do not see any 
ground for setting aside the conviction 
in this case upon the contentions raised 
by the learned counsel referred to above. 
But the case is one which required addi- 


tional evidence to be given in order to 
prove the adulteration of the ghee. The 
report of the Chemical Examiner as 
observed above, was not properly ad- 
missible in evidence and the Health 
Officer of the Municipality should have^ 
been examined and evidence should have 
been given as to the identity of the ghee 
that the Chemical Examiner analysed. 
I would therefore remand the case to the 
lower Court with the direction to ex- 
amine the Health Officer and the Chemi- 
cal Examiner, and to take such evidence 
of the prosecution in order to prove that 
the ghee in question was the ghee which 
was analysed by the Chemical Examiner. 
The 'evidence thus taken shall be re- 
turned to this Court by 6th February 
1918. The accused will be entitled to 
cross examine. 

v.S./r.k. Case remajided . 
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Roe and Jwala Prasad. JJ. 

Sheo Prasad Rai and another — Defen- 
dants — Appellants. 

V. 

Dharam Sen Rai and others — Plain- 
tiffs — Respondents. 

Misc. Civil Appeal No. 201 of 1917, 
Decided on iObh January 1918, from de- 
cision of Dist. Judge, Shahabad. 

Execution — Delivery of possession of pro- 
perty not covered by decree — Application by 
judgment-debtor for restoration of property 
and correction of mistake* — Court should 
correct its mistake — Civil P. C., S. 152. 

A Court should correct its own mistakes and 
not drive the parties to a subset^ueut .suit. 
Where in e.'cecution of a decree the Court officer 
delivers possession without the knowledge of the 
judgment-debtor of lands not covered by the de- 
cree, the Court is bound to correct the mistake 
on an application made by the judgment-debtor 
within the period of limitation. [P 142 C 2] 

Shivanandan Rai — for Appellants. 

U. N. Sirka? — fer Respondents. 

Judgment. — .The facts of this case 
are that the respondent was a plaintiff 
in a case in which the appellant was de- 
fendant regarding a number of bamboo 
clumps and the land on which they stood. 
The matter was referred to arbitration 
and a compromise arrived at outside the 
Court, whereby it was declared that tlie 
defendant consented to a decree with 
regard to the lands in suit, tlio boun- 
daries whereof are given in tlio registered 
deed of sale dated the 15th Bhadon 1.315 
F. S. It was further stated in the peti- 
tion of compromise that there was no 
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necessity for any delivery of possession 
but that if the plaintiff did take out de- 
livery he should pay the costs thereof. 
A decree was made upon the basis of this 
compromise and on 22nd September 1915 
an application was made for execution. 
After various orders of the Court indi- 
cating that care was taken to bring the 
application for execution into agreement 
with the decree, an order was made on 
5th October 1915 that delivery of posses- 
sion be made and on lObh January 1916 
it was written: “Possession delivered. No 
objection raised, ordered that the case be 
dismissed.” On 25bh July the judgment- 
debtor appeared in Court with an objec- 
tion bo the proceedings saying that deli- 
very of possession had been made by the 
Court officer behind his back, and that 
under cover of it the decree-holder had 
three days before his petition trespassed 
upon land nob covered by the petition of 
coin promise. He further alleged that 
two clumps only had been awarded to the 
decree-holder and that under the terms 
of the compromise, delivery of posses- 
sion was declared to be unnecessary. He 
therefore suggested that the execution 
l)roceeding8 were illegal and void, ultra 
vires, etc , and asked that they be enti- 
rely cancelled. On the case coming up 
before the learned Munsif he regarded 
the application as one under S. 151, Civil 
P. C., and said: 

“I am afraid the applicant cannot have equity 
on bis side now. \Vhen be left his opportune 
moment to seek relief the Court cannot go behind 
the decree. On the other band the decree-holder 
does not seem to have acted on bona fide grounds 
when he was given the khata No. 7 of the pro- 
perty io questijn he should have given the sur- 
vey plot as well, but which ho has not. However 
the applicant should seek redress in the Court 
of law by the regular suit. Under the circum- 
stances of tile case the applicatiou is dismissed 
and the parties bear their own costs.” 

This order was taken in appeal to the 
District Court. The appeal was dismis- 
sed on the ground that it was not a pro- 
ceeding under S. 47, Civil P. C. In 
support of this view the argument ad- 
vanced was that when the execution pro- 
ceedings are no longer pending but are 
closed tlie Court has completely dis- 
charged its duty. It was suggested that 
the judgment debtor having wasted ten 
months before coming to Court had put 
himself outside the sympathy of the 

Court The learned Judge adds: 

• The boundaries given in the decree are a little 
ambiguous in places and the judgment-debtor 
probably wants to take advantage of that now to 
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dispute wbat land was actually given by the de- 
cree. I caunot believe that the insertion of the 
khata number together wit h the touzi number 
could have misled any one when the land was 
fully described in the execution proceedings, or 
that if this mistake could conceivably be made- 
the judgment-debtors could so long have been 
ignorant of it. ~ I do not thinlr applicant can put 
in such an application after the proceedings have 
been completely closed and finished and 1 doubt- 
very much his good faith in bringing it.” 

It is urged in appeal that the Courts 
below have been entirely in error as to 
the point of view from which the case 
should have been regarded. The dictum 
in Fakaruddin Mahomed Ahsan v. Offi- 
cial Trust of Bengal (1) quoted with ap- 
proval in Saran Pande v. J anki^ 

Pa7ide ('^)t to the effect that where a de- 
cree has been completely executed the 
Court executing the decree is functus 
officio has nob found complete favour in 
subsequent decisions. In the case of 
Duljeet Gorain v. Bewul Gorain (3) the 
Court was held bound to correct if it 
made a delivery of possession not in ac- 
cordance with the decree. This view 
has been followed in such cases as that of 
Biru Mahata v. Shyama Churn Khawas 
(4). There is no doubt a distinguishing 
feature in the case of Collector of J aun- 
pur V. Bithal Das (5), but the general 
principle that the Court should correct 
its own mistake and nob drive the par- 
ties to a subsequent suit was upheld. If 
indeed the Court officer did, in the pro- 
ceedings on the order of 5bh October 
1915, deliver possession without the 
knowledge of the judgment-debtor of 
lands not covered by the decree, the 
Court was required to correct the mis- 
take on an application made by the judg- 
ment-debtor within the period of limi- 
tation. The learned Judge has, as we 
have indicated, dealt with the case also 
on the merits and decided that nothing 
in excess of the decree was delivered. 
We have had the order of the bailiff, his 
return thereon, and the original decree 
translated. We find that the bailiff, pur- 
ported only to have delivered possession 
of the lands covered by the decree. There 
is no evidence at all on the record to 
show that this is not correct. In the 
order to the bailiff is a verbatim copy of 
the boundaries of' the lands awarded 
to the plaintiffs as given in the decree 

(1) 11884') 10 Ofil. 538. 

(2) ll^95^ 18 All. IOC. 

(3) 118741 22 VV. R 435. 

(4) L18951 22 Cal. 483. 

(5) L1902'] 24 All. 291. 
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in the suit. If the lanisupon which the 
alleged trespass by the decree-holder took 
place lie within those boundaries, there 
has been no trespass. If they fall out- 
side those boundaries the trespass is a 
tort by the decree-holder independent of 
any proceedings in execution and his re- 
medy lies by suit and not by application 
under S. 47. We therefore dismiss this 
appeal with costs. Hearing fee two gold 
mohurs. 

v.s./r.k. Appeal dismissed. 


A. I. R. 1919 Patna 143 (1) 

Das, J. 

Hamid Hasan and another — Peti- 
tioners. 

V. 

Shahzad Khan and another — Opposite 
Parties. 

Civil Pevns, Nos. 107 and 124 of 1919, 
Decided on 8th July 1919, from decree 
of Sub-Judge, Patna. 

(a) Contract — Liability — Stranger. 

- No one is liable on a contract except a party 
thereto. fP 143 C 2 ] 

(b) Contract Act (9 of 1872), S. 230— 
Agent is not personally liable under contract 
made for principal. 

An agent cannot personally enforce a contract 
entered into by him on behalf of his principal, 
nor is he personally bound by such contract. 

[P 143 O 2] 

A finding by a Court to the effect that it is 

satisfied that the defendant took the articles, 
a list of which was prepared at the time, on 
hire .... He entered into the contract and dis- 
closed the purp -.se for which he took, and the 
person to whom ho sent, the articles ” is not a 
finding that he acted as agent io the trausac- 
tion. [P 143 C 2] 

Shiv Narayan Bose, Kulwant Sahay, 
Bajendra Prasad, Bai Guru Saran Pra^ 
sad and Bam Prasad — for Petitioner. 

Bagho Prasad — for Opposite Parties. 

Judgment. — These two revision cases 
arise out of a Small Cause Court suit in- 
stituted by the opposite party against the 
petitioner in each of these cases and 
against another person against whom no 
decree has been passed by the Court of 
Small Causes. Ifc appears that the op- 
posite party hired out certain articles 
for the purpose of the Chatri Sabha 
which was hold in Patna on 27th August 
and 9th December 1916. The question 
for my determination is who is liable on 
the contract. 

The plaintiff in his plaint specifically 
states that he hired out the articles on the 
personal liability of Moulvi Hamid Hasan 
and defendant 2, who has been dismissed 
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from the action. He does not state that 
there was any contract between him and 
defendant 3 at all and as I read the judg- 
ment of the learned Judge of the Small 
Cause Court, he does not find that there 
was any contract between defendant 3 
and the plaintiff. It is in my opinion, 
well settled that no one is liable on a 
contract except a party thereto. It is 
not the plaintiff’s case that defendant 3 
was a party to the contract. It is not 
found by the Court below that defen- 
dant 3 was a party to the contract. It 
is however urged on behalf of Moulvi 
Hamid Hasan that he contracted merely 
as an agent and therefore no decree could 
be passed against him and he relies upon 
S. 230, Contract .^ct. That section in ac- 
cordance with the English rule lays 
down that an agent cannot personally 
enforce a contract entered into by him 
on behalf of his principal ncr is he per- 
sonally bound by such contract. Now, 
in this case as I read the judgment, there 
is no finding that Moulvi Hamid Hasan 
entered into the contract as agent. The 
finding upon which the learned vakil ap- 
pearing on behalf of Moulvi Hamid Ha- 
san relies is this * 

“ I am satisfied that defendant 1 took the 
articles, a list of which was prepared at the time 
on hire for the Sabha. He entered into the con- 
tract and disclosed the purpose for which he took 
and the persoo to whom he sent, the articles 
and paid Rs. 140.” 

In my opinion it does not amount to a 
finding that defendant 1 acted as an agent' 
in the transaction. I hold that upon' 
the plaint itself and upon the finding of 
the learned Judge of the Small Cause 
Court he was wrong in passing a decree 
against defendant 3. Civil Revision Case 
No. 124 of 1919 must therefore be allowed 
with costs which I assess at two gold 
mohurs, to be paid by the plaintiff. I 
further hold that Tvloulvi Ilamid Hasan 
is liable on the contract into which lie 
entered with Shahzad Khan. Civil Re- 
vision Case No. 107 of 1919 must accord- 
ingly be refused with costs, which I as- 
sess at two gold mohurs. 

v.s./r.k. Order accordingly. 

A. 1. R. 1919 Patna 143 (2) 

Das, J. 

Asiruddin and another — Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 17 of 1919, Deci- 
ded on 22Dd July 1919. 
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Criminal P. C, (5 of 1898), S. 476 — Pro- 
secution under S. 476 is bad in absence of 
evidence of offence on record. 

Where there is no evidence on the record to 
show that an accused person is guilty of the 
offence with which he is charged, an order for his 
prosecution under S. 476, is bad'in law and must 
be set aside. 48 I, C. 894 and 37 Cal. 250, Foil. 

[P 144 O 1] 

Ahghar Gajendra Prasad Das and Gout 
Chandra Pal — for Petitioners.* 


Judgment. — This application is direct- 
ed against an order passed by the Sub- 
Divisional Officer of Sitamarhi sanctioning 
the prosecution of the petitioners under 
S. 476, Criminal P. C. for offences aileged 
to have been committed under S. 196, 
471, 471/109 and 196/109, I. P. C. It 
appears to me, reading the affidavit which 
has been placed before me, that there is 
absolutely no evidence on the record to 
justify the conviction of the petitioners 
under the sections which I have just 
enumerated. It has been held by this 
Court in the case of Abdul Sattar v. 
Emperor (l) that where there *is no evi- 
dence on the record to show that the 
petitioner was guilty of any offence with 
which he is charged, the order for his 
prosecution is bad in law and should be 
set aside. Mookerjee, J., in the case of 
Jadunandan Sirigh v. Emperor (2), 

expressed the same view. He said: 

‘’The principle which should guide Courts in 
taking action under S. 195 or 476 is now well 
settled. No sanction should be granted unless 
there is a reasonable probability of conviction.” 

On the materials on the record I am of 
opinion that there is no reasonable pro- 
bability of conviction and that therefore, 
the order under S. 476 is bad, and I 
accordingly direct that the order sanc- 
tioning the prosecution be set aside and 
that no further proceedings be taken in 


the matter. 

v.s./r.k. 


Order set aside. 


(1) fl9l8] 48 I. C. 894. 

(2) [1909] 37 Cal. 250=4 I. C. 710. 
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Das, J. 

Kariman Ahir and others — Plaintiffs — • 
Appellants. 

V. 

Nirmal Kumar and another — Defend- 
ants — Respondents. 

Second Appeal No. 127 of 1918, Deci- 
ded on 23rd June 1919, from decision of 
Sub-Judge, Shahabad, D/- 20th Septem- 
ber 1917. 


(a) Bengal Village Chaukidari Act (6 of 
1870), S. 51 — Chakran lands — Right of occu- 
pancy cannot be acquired. 

Inasmuch as chakran lands are held on condi- 
tion of service a chaukidar in occupation of such 
lands cannot acquire a right of occupancy therein. 

CP 146 0 n 

(b) Bengal Village Chaukidari Act (6 of 
1870), S. 51 — Chaukidar is not liable to be 
ejected until in service. 

A chaukidar so long as he performs the duties 
of his office, is not a trespasser and is not liable 
to be ejected from such lands. [P 145 O 2] 

(c) Bengal Village Chaukidari Act (6 o^ 
1870), S. 51 — Chakran lands — Title of zamin' 
dar remains unaffected — After transfer to 
landlord land is either “mal” or zerait — 
Bengal Tenancy Act (8 of 1885), S. 181. 

The title of a Zemindar to chakran land i^ 
always there and remains unaffected by tbe fact 
that such land is appropriated to the maintenanco 
of an officer who performs the duties of village 
watchman. Upon the transfer of such land to 
the Zemindar, it is at his disposal and may be 
treated by him as his mal land or zerait land but 
once he elects to treat the land as his mal, he 
cannot afterwards say it is his zerait land. 

[P 145 C 3, 2] 

Amhika Prasad Upadhya — for Appel- 
lants. 

Sushil Madhah Mullick—iox Respon- 
dents. 

Judgment. — The question which I 
have to determine in this appeal is whe- 
ther the appellants have acquired a right 
of occupancy in Khasra plot No. 434. The 
lower appellate Court has come to the 
conclusion that the appellants are tbe 
tenants in respect of the plot No. 434, but 
that they have .not acquired a right of 
occupancy therein. In the result the 
lower appellate Court refused to make a 
declaration that plot No. 434 is the 
guzashta land of the plaintiffs appellants, 
but did make a declaration that the plain- 
tiffs are the tenants in respect of plpfc 
No. 434 and are entitled to remain in 
possession thereof. The plaintiffs have 
appealed and on their behalf it has been 
argued that the lower appellate Court 
should have held that they have acquired 
a right of occupancy in respect of plot 
No. 434. The respondents have filed a 
cross-appeal and they challenge the find- 
ing of the lower appellate Court that the 
appellants are their tenants in respect of 
that land. 

It will be convenient to deal with the 
cross-appeal first. The lower appellate 
Court has arrived at the following find- 
ings of facts: (l) The disputed land is 
chaukidari chakran land. (2) The plain- 
tiffs’ father was the chaukidar in pos- 
sessioa of the land in dispute bub that 
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the defendants have accepted rent from 
him and have treated him and the plain- 
tiffs as their tenants. (8) There were 
resumption proceedings in respect of the 
land under the Chaukidari Act, and the 
Government transferred the land to the 
defendants. 

It was argued on behalf of the respon- 
dents that on these findings the lower 
appellate Court should have held that the 
plaintiffs are mere trespassers and are 
liable to be ejected as such. They con- 
tend that they are not hampered by any 
recognition of tenancy before the resump- 
tion proceedings inasmuch as their title 
to the land accrued only after the re- 
sumption proceedings, when the Govern- 
ment transferred the land to them. They 
say that upon such transfer they were 
entitled to hold the land as their zerait 
land, and that they were at liberty to do 
so, notwithstanding the fact that they 
may have recognized the appellants as 
their tenants at a time when they had 
no title to the land. This argument, in 
my opinion, is entirely unfounded, for 
it rests on the fallacy that the title to 
the land in dispute accrued to the defen- 
dants upon transfer of the land to them 
by Government, The nature ‘of chauki- 
dari chakran lands was the subject of 
very careful investigation in the case 
of Joykishen Mookerjee v. Collector of 
East Burdwan and Brijo Boy Dharee- 
dar{l). That case has always been re- 
cognized as establishing that the title of 
the zamindar to the chakran land was 
always there and that it remained un- 
affected by the fact that such land was 
appropriated to the maintenance of an 
officer who performed, and was liable to 
perform, duties as a village watchman. 
Originally these duties were rendered 
solely to the zamindar, who, instead of 
paying wages to the chaukidar, made a 
grant of some land to the chaukidar for 
his maintenance. It was recognized later 
that the general public as well as the 
ijamindar was interested in their ser- 
vices, and therefore'by various regula. 
tions the chaukidars were made remov- 
able by the Magistrate, but as the Judi- 
cial Committee points out, there is 
“nothing in those regulations which takes from 
the zamindar the right of nomination of these 
otficers, or which deprives him of the power of 
himself removing them and appointing other fit 
persons in their stead, and nothing which de- 
prives him of the right of requiring from the 

"( 1 ) U8GM-GG] 10 M. 1. A. 1G=5 Sar. 54 {P.C.)/ 
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chaukidar such services as he was bound by law 
or usage to render to the zamindar.*’ 

It must also be remembered that by 
S. 41, Regn. 8 of 1793, the .whole of 
these chakran lands were declared as 
annexed to the malguzari lands and res- 
ponsible for the public revenue. In other 
words, the antecedent title of the 
zamindar in these lands was recognized 
in the Regulation of 1793, and in my 
opinion, having regard to that regulation 
and the long series of cases decided by 
the Calcutta High Court: see Kazi 
Newaz Khoda v. Ram Jadu Vej (2) it is 
now too late in the day to argue that 
the title of the zamindar to these lands 
accrues only on the transfer of such lands 
to the zamindar after the resumption 
proceedings. It was argued however on 
the basis of Shaikh Jonah AH v. Raki^ 
huddin Mallik (3), that upon the trans- 
fer of such land to the zamindar, such 
land was at the disposal of the zamindar, 
and could be treated by him either as 
his mal land or zerait land. That un- 
doubtedly is so but, in my opinion, hav- 
ing elected to treat the land as his mal 
land he cannot turn round and say: 

“The land is now at my disposal, and I shall 
treat it as my zerait land." 

The argument would have great force 
if it could be shown that he had no title 
to the land at the time when be treated 
it as his mal land. But that is not my 
view, and I am supported by the lan- 
guage employed by the legislature in 
S. 51, Village Chaukidari Act, whore the 
legislature has said as clearly as it knows 
how «to say that the transfer to the 
zamindar will be subject to all contracts 
made before such transfer by virtue of 
which any person other than the zamin- 
dar may have any right to such land. In 
my view S. 61, Village Cliaukidari Act, 
recognizes two principles wiiich are ab- 
solutely destructive of the elaborate 
argument advanced before Mr. Mullick 
on behalf of the respondents. It recog- 
nized, first of all, the antecedent title 
of the zamindar to these lands, and it 
recognizes, secondly, the validity of the 
antecedent contracts entered into by the 
zamindar respecting these lands. Con. 
tract of tenancy is one of the contracts 
within the scope of S. 51, and therefore 
I am of opinion that tholowor appellate 
Court, on the facts found by it, was right 
in coining to the conclusion tliat the 

(•2) :J4 Cal. 109. 

(3) U9051 9 G. W. N. 571. 
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appellants were not trespassers and were 
not liable to be ejected as such. 

I will now deal with the appeal. A 
right of dbcupancy is purely a statutory 
right, it is not a contractual right. 
Therefore a right of occupancy is not 
saved by S. 51, Village Chaukidari Act. 
But the appellants argue that they have 
been in occupation of the land in dis- 
pute as tenants for over twelve years, 
and therefore they have acquired a right 
of occupancy by Statute. In my opinion, 
this argument is not well founded. A 
right of occupancy is a right conferred 
by the Bengal Tenancy Act, and S. 181 
of that Act provides that nothing in that 
Act shall affect any incident of a ghat- 
wall or other service tenure. It is true 
that the incidents of a ghatwali or other 
service tenure are not dealt with in the 
Bengal Tenancy Act, but if it can be 
established that one of the incidents of a 
service tenure is that rights'of occupancy 
cannot be acquired therein, then there 
cannot be any doubt that a right of oc- 
cupancy, being a right conferred by the 
Bengal Tenancy Act, cannot be acquired 
in the land in dispute. 

It seems to me that on principle a 
chaukidar cannot acquire a right of occu- 
pancy in ohakran lands. Chakran lands 
are held on condition of service, and 
occasonally a small rent is also paid by 
.the chaukidar. Now, if it were possible 
for him to acquire a right of occupancy 
in such land, he could after twelve years 
possession refuse to perform any services 
and yet claim to retain the land. The 
question was raised in the case of Hiir- 
rogohind Baha v. Bamratno Dey (4) but 
was not decided. But Garth. C. J., in 

that case said: *u- i ^ 

“ We very much disposcci to tbiQk tbat if 

the defendants held by a service tenure they 
could not acquire a right of occupancy. How- 
ever it is not necessary to decide that point in 

this case.” at ..i. 

But in the case of Upendra Nath 

Hazra v. Bam Nath Chowdhry (5) 
Maclean. C. J-, held that a right of occu- 
pancy could not be acquired in a service 

tenure. He said: 

I think that upon principle, having regard 
to the nature of ghatwali lands, tho^ acquisition 
of occupancy rights in these lands is inconsis- 
tent with the incidents of such tenures; and this 
view gains support from S. 181, Ben. Ten. Act, 
which seems to me to be inconsistent with the 
view of the acquisitio n of s u ch rights in gbat- 

(4) U8791 4 C.al. 67. 

(5) 11906] 38 Cal. 630. 


wall lands. This conclusion seems to be in ac- 
cordance with Mitra, J’s., view on the point 
expressed in the case cited, that any such right 
is not susceptible of acquisition in the gbatwalf 
lands.” 

In my opinion, it is clear both on 
principle and authority that so long as 
the lands retained the character of ohak- 
ran lands, the appellants could not ac- 
quire a right of occupancy in such lands. 
I think therefore that, upon the facts 
found by the lower appellate Court, it 
was right in coming to the conclusion: 
that the appellants have not acquired a 
right of occupancy in plot 434. Both 
the appeal and cross-appeal therefore fail 
and they must each be dismissed with 
costs. 

v.s./r.k. Appeal dismissed. 
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Hawson-Miller, G. j. andMuleiok, J, 
Hukum Chaotde.ndi others — Appellants. 

V. 

Baja Ban Bahadur Singh and another 
— Respondents. 

First Appeal No. 226 of 1917, Decided 
on 4th June 1919, from decision of 
Addl. Sub-Judge, Hazaribagh, D/- 24th 
July 1917. 

^ (a) Transfer of Property Act (4 of 1882), 
S. 52 — Transfer during pendency of suit is 
affected by S. 52 even if ^suit is compro- 
mised provided compromise is not mala fide 
to defeat purchaser. 

The doctrine of lis pendens, as embodied in 

S. 57, applies to transfers during the pendency of 

a suit even when that suit is terminated by a 
compromise decree; but in such cases the Court 
should be satisfied that the compromise is not 
a collusive arrangement entered into with the ob- 
ieot of defeating a purchaser. [P 164 C 2] 

sf? (b) Civil P. C. (5 of 1908), O. 23, R. 3— 
Transfer pendente lite under authority of 
Court — Subsequent compromise of suit — 
Court before recording such compromise 
should see whether it is bona fide or merely 
to prevent purchaser from setting up defences 
open to him — Court should refuse to record 
if compromise is mala fide. 

Whree a transfer is made pendente lite under 
the authority of the Court within terms of S. 62, 

T. P. Act, and subsequently the original parties 
to the suit arrive at a compromise, the Court be- 
fore recording the compromise must consider 
whether it is a bona fide one or merely colourable 
with the object of preventing the transferee from 
setting up such defence to the action as might 
otherwise be open to the original defendant. If 
there is a real and substantial defence to the 
claim, the compromise is not a lawful agreement 
within the meaning of O. 23, R. 3 and the Court 
should refuse to record it and to pass a decree iri 
accordance vritlTthe terms thereof. [P 155 C IJ. 
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(c) Chota Nagpur Encumbered Estates Act 
(6 of 1876), S. 3*— Holder of estate is incom- 
petent to effect any transfer of estate. 

By virtue of the provisions of S. 3, Chota 
Nagpur Encumbered Estates Act, so long as an 
estate is under the control of the manager the 
holder of the estate is incompetent to mortgage, 
charge, lease or alienate bis immovable property 
or any part thereof and his action in the matter 
may be ignored. [P 155 0 2] 

(d) Chota Nagpur Encumbered Estates Act 
(6 of 1876), Ss. 17 and 19 — Commissioner 
cannot himself grant leases and enter into 
agreements binding on manager though his 
sanction to leases by manager is necessary. 

The mere fact that by virtue of the provisions 
of R. 16 of the rules framediby the Lieutenant- 
Governor under S. 19, the power to grant leases 
vested in manager under S. 17 of the Act is sub- 
ject to the sanction of the Commissioner, does not 
in itself give the Commissioner power to grant a 
lease without consulting the manager at all, 
much less can the Commissioner, unknown to the 
manager, bind him by an agreement compelling 
him to exercise his statutory powers. 

[P 156 C 2 ; P 157 C 1] 

(e) Chota Nagpur Encumbered Estates Act 
(6 of 1876), Ss. 9 and 19 — Manager is differ, 
ent person from Deputy Commissioner — 
Latter’s powers are limited by R. 5 — He can- 
not himself exercise powers of manager. 

Section 9 contemplates that the manager may 
be ejther the Deputy Commissioner himself or 
some one else. In the latter case the powers of 
the Deputy Commissioner are confined, by R. 5 
of the rules framed by the Lieutenant-Governor 
under S. 19 of the Act, to a general control over 
the managerment of another person To say that 
in such a case ’the Deputy Commissioner may 
treat the manager as non-existent and exercise his 
powers himself would be to extend the scope of the 
rule beyond its legitimate meaning. (.P 157C 1 ] 

(f) Chota Nagpur Encumbered Estates Act 
(6 of 1876) — Manager’s powers are analogous 
to powers of guardian under Guardians and 
Wards Act. 

The powers granted by the Chota Nagpur 
Encumbered Estates Act to a manager should be 
construed as strictly as the powers of guardians 
and managers of minors. [P 167 C 2] 

(g) Chota Nagpur Encumbered Estates Act 
(6 of 1876), S. 17 —M anager is entitled to 
enter into contract to grant lease — His power 
to grant leases is not affected. 

It is not essential to the proper exercise of a 
statutory power to grant a lease that the person 
having this power should also have power to 
^ contract to lease. [P 157 C 2] 

, , t grant leases given to a manager 

> fi>. 17 does not include the power to enter into 
an exe^tory contract to grant a lease. LP 157 C 2] 
• I Deed Construction — Deed contemplat- 
ing further execution of deed of contract— If 
this IS imperative and not formal, previous 
deed of contract is unenforceable otherwise it 
remains binding though formal document is 

not drawn up. 

If the documents or letters relied on as con- 
stituting a contract contemplate the execution of 
u further contract between the parties, it is a 
question of construction, whether the execution 
of the further contract is a condition or term of the 
bargain, or whether it is a mere expression of the 
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desire of the parties as to the manner in which 
the transaction already agreed to will in fact go 
through. In the former case i there is no enforce- 
able contract, either because the conditions are 
unfuldlled or because the law does not recognize 
a contract to enter into a contract. In the 
latter case there is a binding contract, and the 
reference to the more formal document mav be 
ignored. [P 168 0 1] 

Mash Behary Ghosh, Hasan Imam, 
SuUan Ahmad, Sushil Madhav Mullich 
and iS. N. Bose — for Appellants. 

B.C.Mitter, E. B. Dutt, B. N. De 
and Mohammad Fakhruddin — for Res- 
pondents. 

Judgment. — This is an appeal from a 
judgment and decree of the Additional- 
Subordinate Judge of Hazaribagh, dated 
24th July 1917, dismissing the plaintiffs’ 
suit for specific performance of a con- 
tract, alleged to have been entered into 
on behalf of the Raja of Palganj to grant 
a permanent lease of Paresnath Hill to 
the Digambari community of Jains in 
India. 

The suit was instituted on 5th Septem- 
ber 1913 in the names of Dhannu Lai 
Agarwalla and Parmesti Das Serowgee. 
as plaintiffs suing on behalf of them- 
selves and as representatives of the entire 
Digambari Jain community of India. 
Both these gentlemen died about a year 
after the suit v.-ag instituted. The pre- 
sent plaintiffs thereupon applied under 
the provisions of the Civil Procedure 
Code (O. 1, R. 8,) to be made parties, and 
by an order of the lower Court, dated the 
1st February 1915, tlieir names were 
added to the record as plaintiffs and the 
suit proceeded. 

At the time when the suit was insti- 
tuted the defendant’s estate was being 
administered by Babu Krishna Chand ra 
Ghosh, who had been appointed Manager 
of the Palganj Raj under the provisions 
of the Chota Nagpur Encumbered Estates 
Act (Bengal Act G of 187fi), and the de- 
defendant was sued through tlie said 
Manager as his representative and guar- 
dian. Babu Krishna Chandra Ghosh, 
having ceased to act as Manager, Babu 
Janki Nath Gupta was appointed in his 
place, and by an order of 2nd February 
1915 his name was substituted on the 
record as ISIanagor and guardian in place 
of the former Manager. 

The events leading up to the present 
suit are referred to at some length in the 
pleadings and a short history of the 
same is set out in the judgment now 
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under appeal. It is convenient to refer 
again shortly to the circumstances under 
which the agreement sought to be enfor- 
ced came to be made. The range of hills 
known as Paresnath Hill lies in the 
Hazaribagh District and runs roughly 
from east to west. It has a central range 
about a mile and a quarter long with out- 
lying spurs, a part of which is Govern- 
ment property. The greater part of the 
Hill, however, is claimed as part of the 
Palganj Zamindari. For many years this 
Hill has been an object of adoration by 
the Jains who hold an Ekrarnama from 
the father of the present Baja of Palganj 
agreeing to grant them such lands on the 
Hill as they may need for the purpose 
of building temples. Indeed, at one time 
they went so far as to claim the Hill as 
their own under sunnads granted by 
Akbar and Ahmed Shah. These however 
were found by the Calcutta High Court 
to have been spurious documents. A 
number of temples have in the past been 
erected along the crest of the central 
range and many pilgrims resort there for 
worship, and in the course of time the 
Jains have come to regard the locality 
as a sacred adjunct to the performance of 
their religious observances and keenly 
resent its use or occupation by others for 
purposes which are repugnant to their 
religious views and which they regard, 
rightly or wrongly, as an interference 

with their vested rights. 

In the year 1907 the Government of 
India approved a scheme submitted by 
Mr. Carey, the then Deputy Commissioner 
of Hazaribagh, for opening a sanitarium 
and residential buildings for Europeans 
on the w'estern spurs of the range and on 
its northern slopes, leaving the crest of 
the central range for the Jains whose 
temples at present occupy that site. This 
scheme met with strong opposition from 
both the Sitambari and Digambari sects 
of the Jain community, which resulted 
in the intervention of Sir Andrew Fraser 
then Lieutenant Governor of Bengal, 
who took a personal interest in the 
matter and endeavoured to bring about 
a settlement which would be satisfactory 
to all parties. In August 1907, he visited 
the Hill accompanied by the leading re- 
presentatives of the Jains of both sects 
and held a darbar at Madhuban, when he 
suggested that the Jains should them- 
selves purchase the Baja s interest in the 
Hill. This suggestion appears to have 


commended itself to the Jains, and in 
September of the following year, after 
some further negotiations, a conference 
was held at Ranchi with a view to set- 
tling terms. This was a task of some 
magnitude, as there were many interests 
to be considered. Certain lease holders 
had vested interests, the Sonthal tribes 
claimed the right of hunting wild 
animals over the whole of the Hill, the 
Zamindar of Nawagarh claimed the sou- 
thern slopes as part of bis zamindari, and 
other claims and encumbrances of a pub- 
lic and private nature had to be con- 
sidered. Meantime some correspondence 
passed between the Government of Bengal 
and the Government of India on the 
subject, and the latter had expressed 
their approval of the suggestion that the 
central hill should bfe leased to the Jains. 
The conference at Banchi was attended 
by Sir Andrew Fraser, Mr. 
(afterwards Sir ^iVilliam) Duke, Chief 
Secretrry to the Government of Bengal, 
Mr. McIntosh, Commissioner of Chota 
Nagpur, the Baja of Palganj and re- 
presentatives of the Digambari and Sitam- 
bari Jains. Certain proposals and counter- 
proposals were made at this meeting, 
but it terminated without any settle- 
ment being come to. Negotiations how- 
ever still continued between Sir Andrew 
Fraser and the representatives of the 
Jains. Two proposals were suggested, 
one a temporary arrangement terminable 
when the estate should be restored to 
the Baja, and the other a permanent 
arrangement granting a permanent lease 
at a fixed rental in addition to premium, 
certain rights being reserved to the Raja. 
It may be mentioned heie that the 
Sitambari Jains already held leases of 
certain plots on the Hill the rental of 
which was Bs. 1,500 per annum, and it 
was that sect which bad the option of 
taking further plots for the purpose of 
building temples under the agreement 
with the late Baja above referred to. 
Their desire apparently was to obtain 
complete control and exclusive rights 
over the whole Hill, including the jungles, 
villages, and existing lessees. Sir Andrew 
Fraser would not consent to this scheme, 
as appears from his letter of 7th October 
1908 addressed to Maharaj Bahadur Singh 
(Ex. 19). Subsequently, on 20th October 
1908, Pandit Mohan Krishna Dar, re- 
presenting the Digambaris, wrote to 
Sir Andrew Fraser requesting him to 
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use his influence to bring about a settle- 
ment on what the writer considered a 
just and reasonable basis, stating the 
terms he was prepared to offer for a 
permanent lease, namely, Rs. 50,000 pre- 
mium and a rental of Rs. 12,000 annually 
including the Rs. 1,500 payable by the 
Sitambaris. Further correspondence then 
followed between Sir Andrew Fraser and 
the original plaintiffs as the accredited 
representatives of the Digambaris, and 
on 3rd November 1908 the latter wrote 
offering on behalf of the Digambari Jain 
community and without prejudice to 
their rights to take a permanent lease 
of the whole Hill subject to existing 
leases paying Rs. 50,000 by way of 
premium (a cheque for which sum was 
tendered), an annual rental of Rs. 12,000, 
the right of cutting timber in the jungles 
being reserved to the Raja. On 25th 
November Sir William Duke wrote in 
reply detailing the terms which the 
Lieutenant-Governor would be prepared 
to accept. These were, with slight modi- 
flcations, the terms already offered on be- 
half of the Digambaris. Any excess over 
and above a limit of Rs. 2,000 which 
should become payable in future on ac- 
count of existing leases was to be added 
to the annual rental of Rs. 12,000, and 
the mineral rights on the Hill were to 
be retained entirely by the zamindar. 
The demarcation of the Hill was to be 
made by the Deputy Commissioner and 
was to exclude the villages in the plain. 
These terms were prefaced by the fol- 
lowing remark; 

Without discussing tlie precise character 
of the rights and ownersliip of the ^amiudar of 
Palganj over the Paresnath Hill, it is proposed 
that in deference to the wishes which you and 
other Jains have expressed the owncr.ship should 
bo limited by a distinct agreement in the fol- 
• lowing respect.” 

The letter ended thus; 

I am to request that you will state clearly 
and doftnitely whether you accept these terms 
and conditions. I am also to request that you 
will state whether you are to bo the coutractiug 
parties with the Court of Wards and wliethcr in 
that capacity you represent the Digambari Jains 
only or the Jains in general. On hearing from 
you that you accept those terms and who the 
contracting parties on your behalf will bo. the 
Lieutenant-Governor will give orders to ’ have 
the agreement drawn up by the Government 
Solicitor in consultation with any lawyer whom 
you choose to name.” 

On 26th November the original plain- 
tiffs wrote acknowledging the letter of 
the previous day and adding: 
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** We are very thankful to His Honour for his 
kind and sympathetic consideration of the offer 
made by us without prejudice on behalf of the 
Digambari Jains of India. Wo shall esteem it 
a great favour if you will kindly, permit us to 
modify the terms of agreement as set forth in 
Para 2, Cls. (l) to (6) of your favour. The terms 
as set forth by you are given below and the 
modifications prayed for by us are shown in 
italics. In the margin wo have indicated, in 
brief, some of the reasons which have induced 
us to make the aforesaid modifications.” 

Then follow the proposed terms and 
the modifications which were not of a 
substantial character. The letter con- 
cludes in this way: 

” We hereby accept the terms modified as 
above, provided that a short agreement em- 
bodying these terms be prepared and executed 
by (1) the Deputy Commissioner or such other 
officer representing the Court of Wards as is 
authorised to sign such agreement, (2) the Raja 
of Palganj, and (3) ourselves as representing the 
Digambari Jains. The permanent lease and other 
documents may hereafter be prepared as sug- 
gested by you and in those documents it would 
be better if you would kindly allow to join us 
at least two other representatives of our sect, to 
wit, Seth Manick Chand of Bombay and Lala 
Devi Sahay of Ferozepur.” 

The only modification of the proposed 

terms which calls for remark was the 

first which stipulated; 

” a permanent lease of the whole Hill will be 
granted to the Digambari Jains, subject to the 
terms and conditions and reservation herein- 
after contained.” 

The proposed terms having contem- 
plated a grant to the Jains generally and 
nob to the Digambari sect, attention is 
drawn bo this because one of the points 
urged in argument by tlie respondent 
was that a community sucli as the 
Digambari Jains, not being a legal en- 
tity, could nob be the grantees of a 
lease. On 30th November 1908, Sir 
William Duke replied to this letter, 
stating: 

I am directed to acknowledge the receipt of 
your letter, dated 2Gth Kovember l‘J03, and to 
say that the Lieutouant Governor has been 
I)leascd to accept the modified terms of agrcc- 
ment as set forth therein. 1 am to euclo.se liere- 
with for your informatioit a copy of letter No. 
4791, dated .30th November 1908, to the Solicitor 
to the Goverumeut of India, and to request you 
to uomiuato a lawyer in consulation with whom 
the draft agreement may be prepared.” 

The letter to the Government Solicitor, 
No. 4797, a copy of whijh was enclosed 
was as follows; 

I am directed to state for iuforination, that 
the Lieutenuut-Goveruor has been pleased to 
sanction the grunt to the Digambari Jains of a 
permanent lease of th3 Hill known as the 
the i’arcsnath Hill, in the District of 
Haz.aribagh, owned by the zamindari of 
Palganj on the couditious meutioued below. (1) 
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A permanent lease ot the whole Hill will be 
granted to the Digambari Jains, subject to the 
terms and conditions and reservations herein- 
after contained, so that the Hill may be pro- 
tected from every thing repugnant or opposed to 
the feelings or the religious tenets of the Jains. 
(2) This lease is to be subject to the existing 
leases and arrangements, but the income derived 
from these existing leases and arrangements 
shall go to and be received by and be assigned 
over to the Digambari Jains, provided that any 
amount payable on account of these leases over 
and above Rs. 2,000 shall be added to the annual 
payment of Rs. 12,000 referred to below. (3) 
The Digambari Jains have paid by a cheque 
Rs. 50,000 (fifty thousand) by way of premium 
and no further premium will be demanded. (4) 
The Digambiri Jains will also pay an annual 
sum of Rs. 12,000 by way of rent, this sum of 
Rs 12 000 will include the Rs. 1.500 now an- 
nually payable by the Sitambari Jains. (5) The 
Palganj zamindar shall be entitled only to the 
premium and the rent aforesaid and excess over 
Rs. 2,000 as mentioned in Cl. (2), as also to the 
rents of sub-leases under 01. (7). He shall also 
be entitled to cut the jungle according to the 
necessity of himself and of his present estate, 
such cutting to be done in accordance with rules 
to be framed by the Deputy Commissioner with 
the sanction of the Commissioner, regulating the 
kind of timber or wood to be cut, and the time, 
conditions, and circumstances of the cutting. 
The right to minerals on the Hill shall be re- 
tained entirely by the zamindar, but no stops 
shall be taken for the prospecting for minerals 
or for their working, collecting, securing or re- 
moval without the order of the Deputy Commis- 
sioner passed with the sanction of the Commis- 
sioner and without the consent of the Jains; 
such consent only to be withheld when any- 
thing repugnant to the religious feelings of 
the Jains is proposed. Beyond this the zamin- 
dar will have no other right, interest, claim 
or control over any part of the aforesaid hill, as 
long as the stipulated annual payment is duly 
made. (6) The demarcation of the hill shall be 
made by the Deputy Commissioner and shall ex- 
clude the villages on the plain so as to render it 
more convenient to deal with the existing leases 
and rights. (7) The Digambari Jains will not 
be entitled to grant any sub-lease with regard 
to any piece or parcel of land not now covered 
by the aforesaid subsisting leases without the 
consent of the Zamindar of Palganj in writ- 
ing, and the rents from such sub-leases shall go 
to the said Zamindar of Palganj. I am to request 
you to draw up, in consultation with any lawyer 
whom the Jains may choose to name, a dra« 
agreement embodying the above terras which 
have been accepted by the Digambari Jams for 
execution by (1) Deputy Commission^ of Hazari- 
bagh as Manager of the Palganj Estate now 
managed by the Court of Wards under the Chota 
Nagpur Encumbered Estates Act, (2) the Raja 
of Palganj, and (3) Babus Dhannu Lai Agar- 
wals and Parmersti Das Serowgi as representing 
the Digambari Jains.” 

The terms set out in the above letter 
were those already agreed to between the 
plaintiffs and Sir Andrew Fraser and they 
contain the agreement of which specific 
performance is sought. The agreement 


drawn up or executed, but a draft lease 
was prepared by the Government Solici- 
tor and forwarded to the plaintiffs’ Soli- 
oitors in January 1909. In August 1909 
it was decided to make a survey and 
prepare a Becord of Bights of the area 
to be leased which bad not up to that 
time been delimited, with a view to 
obtain the requisite particulars for the 
grant. This took some time, and dis- 
putes arose as to the line of demarcation, 
the Digambaris representatives contend- 
ing that the Hill extended further into 
the plain including several villages lying 
therein outside the demarcation line 
laid down by the Deputy Commissioner; 
and before the Survey Beport was com- 
pleted the Government ol Bengal, acting 
on instructions from the Government of 
India, informed the plaintiffs’ Solicitors 
that the arrangement arrived at for a 
settlement would not be carried through. 
This decision was conveyed in a letter 
from the Government of Bengal to the 
plaintiffs’ Solicitors on 6th September 
1910 in the following terms : 

^'Oentlemen , — I am directed to state that on 
behalf of the Raja of Palganj, whose estates are 
under the mangement of the Court of Wards, 
this Government agreed to the grant to the 
Digambari sect of the Jains of a lease of the 
Paresnath hill in the district of Hazaribagh on 
certain conditions proposed in a letter, dated 
26th November 1908, from your clients,' Seth 
Parmesti Das Serowgi and Babu Dhannu Lai 
Agarwalla. Having regard however to the pre- 
ferential claims of the Sitambari community the 
Government of India, to whom the matter was 
reported, do not feel justified in giving eSect to 
the offer of settlement made by this Government. 
I am therefore to request that you will be so 
good as to inform your clients that the arrange- 
ment proposed in November 1908 has fallen 
through land that the Accountant-General, Bengal, 
has been asked to refund them with interest at 
4 per cent, (the Bank rate of fixed deposits) 
the sum of Rs. 60,000 which they had paid as 
premium.” 

This decision was, no doubt, arrived afc 
in consequence of a report made by 
Mr. John Beid, the Settlement Officer of 
the Chota Nagpur Division, on 3rd June 
1910 (Ex. D-1) in which he stated that 
the grant of the proposed lease to the 
Digambari Janis would result in serious 
differences and disputes between them 
and their rivals, the Sitambaris, who 
were in possession of the existing tem- 
ples and had preferential rights over 
the Hill in case they wished to erect new 
temples. The Digambaris, on the other 
hand, had no such rights and were not 
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in possession of any temples of theirown. 
In dealing with what he considered 
would be the immediate result o£ grant- 
ing the proposed lease Mr. Reid reported 
that : 

“The Digatnbari Society would proceed to 
erect new tonks, some of them possibly adjacent 
to the already existing tonks which are managed 
by the Sitambaris. The Sitambaris would of 
course object and would fall back on their rights 
■under the agreement of 1872. To' enforce 
their legal rights they would, nodoubt, resort 
to violence, and very likely the site of every 
proposed new tonk would be the scene of a 
riot of greater or less magnitude. I under- 
stand that it is not the local authorities but 
the Local Government who<propose to sane* 
•tion the lease of the hill tp the Digambari Jains. 
In that case the latter authority would be put 
in tbe extremely invidious position of having 
sanctioned an agreement, the result of which 
■must necessarily be rioting, possibly of a serious 
character. With this prospect in view, if there 
is any doubt of the legality of the proposed lease 
it is evidently one which cannot be carried 
through.” 

There can be no question that these 
two rival branches of the Jain commu- 
nity entertain feeling of hostility towards 
each other, and the conclusions arrived 
at by Mr. Reid may possibly have been 
justified. However that may be, the Gov- 
ernment of Bengal definitely refused to 
proceed further in the matter. At that 
time Sir Andrew Fraser’s term of oCBce 
as Lieutenant-Governor had come to an 
end. The appellants refused to accept 
the cheque and interest tendered in the 
letter of 6th September 1910, and on 5th 
September 1913 instituted this suit claim- 
ing specific performance of the contract 
mentioned or alternatively damages 
against the defendant. Various defences 
were pleaded in the written statement. 
“The most important of these may be 
summarized thus: 

(l) That the defendant’s estate was at 
all material times vested in a Manager 
under the Chota Nagpur Encumbered 
Estates Act, 1876, by S 3 of whicli the 
defendant was incompetenb to charge, 
lease or alienate his immovable property 
or to enter into any contract which might 
involve him in pecuniary liability, and 
if, and in so far as he had purported to 
do so by himself or through others, such 
contract was invalid. None of the per- 
sons conducting the negotiations had any 
authority to enter into a binding contract. 
(2) That under the Act the only person 
having power to deal with the defendant’s 
property was the Manager, and even his 


powers derived from S. 17 of the Act 
did not include the power of entering in- 
to an agreement to grant a lease. (3) That 
no binding agreement was entered into, 
and that what took place was mere nego- 
tiation, all parties thereto contemplating 
the necessity of ascertaining the exact 
legal rights of all persons interested in 
the bill before a lease could be granted, 
no date being fixed for the commence- 
ment of the demise. (4) That the parties 
were fully aware that none of the per- 
sons conducting the negotiations had 
authority to enter into a .binding agree- 
ment, and that the plaintiffs agreed only 
to be bound in the event of a short agree- 
ment embodying the terms being prepared 
and executed by such person or persons 
as were authorized to sign such agreement 
and that this was never done. (5) That 
Sir Andrew Fraser was acting solely in 
an executive capacity and had no autho- 
rity to enter into a contract binding upon 
the defendant or his estate. (6) That 
negotiations were not conducted on the 
basis of obtaining the highest value for 
the property. (7) That the contract should 
not be enforced on the ground oE public 
policy. 

The Additional Subordinate Judge of 
Hazaribagh, before whom the case came 
for trial, dismissed the suit, being of opi- 
nion that none of the officers who con- 
ducted the negotiations with the plain- 
tiffs was competent to make the agree- 
ment in question, and that it had there- 
fore no operation in law. His judgment 
was based mainly upon the interpretation 
of the provisions of the Chota Nagpur 
Encumbered Estates Aob. By S. 3 of 
that Act the proprietor of an estate ves- 
ted in a Manager under the Act, so long as 
that management continues, is incompe- 
tent to mortgage, charge, lease, or alien- 
ate his immovable property or any part 
thereof. The powers vested in the 
Manager by S. 17 includes the power to 
demise all or any part of the property 
under his management for any term of 
years or in perpetuity to take effect in 
possession in consideration of any fine or 
fines or without fine and reserving such 
rents and under such conditions as 
may be agreed upon. By an amending 
Act of 1909 what is now known as 
01. 18-B was added. This was not in 
operation at the date of the agreement 
now under consideration. It provides as 
follows: 
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“Subject to the sanction of the Commissioner ^ 
the Manager shall have power to enter into any 
contract or to execute or relinquish any lease or 
counterpart of any lease or to take any action 
not otherwise provided for in this Act which in 
his opinion is necessary for the proper care and 
management of the property/’ 

It must be borne in mind that the 
Manager in whom the estate was vested 
at the date of the agreement was Babu 
Krishna Chandra Ghosh. This gentle- 
man was no party to the agreement, and 
so far as the evidence goes, there is 
nothing to show that he was even con- 
sulted during the negotiations and before 
the agreement was entered into. It is 
also quite clear that the Raja of Palganj, 
although he may be taken to have been 
throughout a consenting party, had no 
power to deal with his estate. The 
learned Judge came to the conclusion 
that Sir Andrew Fraser, the Lieutenant- 
Governor of Bengal, had no functions at 
all in the matter connected with the 
granting of the lease, that the Commis- 
sioner and the Deputy Commissioner 
were authorized by the rules framed 
under S. 19 of the Act to sanction leases 
to be given by the Manager alone, and 
considered that they could by clear im- 
plication dictate terms to the Manager, 
but could not demise themselves and far 
less make a binding contract to lease, 
that the only person authorized to grant 
a lease under the Act was the Manager 
and nobody else. Having arrived at that 
conclusion his judgment proceeds in this 
way: 

‘*The question therefore resolves itself into 
this: — Whether the power to lease provided in 
S. 17 necessarily implies a power in the Manager 
to contract for it as well.” 

He then considered the arguments ad- 
dressed to him on this question and ar- 
rived at the conclusion that the power 
to lease granted by the Act did not neces- 
sitate the power to enter into a binding 
contract to lease. The fact that the 
latter power had been conferred upon the 
Manager by the amending Act of 1909 
(S. 18-B) indicated to him that before the 
passing of the amending Act, such power 
had been excluded and he came to the 
conclusion that none of the officers who 
took part in the negotiation was compe- 
tent to make the agreement in question 
and therefore that it had no operation in 
law and he dismissed the suit. It is not 
very clear from these findings whether 
the learned Judge dismissed the suit 
solely on the ground that the Manager 


had no power to enter into an executory 
contract to grant a lease, or whether ho 
also based his decision upon the ground 
that even if such power existed, the- 
Manager was no party to the agreement. 
Having arrived at the conclusion that 
the suit must fail on the ground above 
referred to, he thought it unnecessary to- 
determine the other issues, but in view 
of an appeal, be recorded his findings on 
those issues on the assumption that the 
agreement in question should be held to- 
be a competent one. He considered that 
the agreement was a concluded agreement 
and not a mere negotiation contemplating 
further steps before it should have a. 
binding effect. He further thought that 
Sir Andrew Fraser, in bringing about a 
settlement which involved questions of 
public policy of considerable magnitude, 
must be supposed to have been acting in 
his executive capacity because he had no/ 
statutory power to deal with the matter,, 
and that his action was therefore sub- 
ject to the control of the Government of 
India; that he had obtained the sanction 
of the Government of India to settle only 
the central range, and that his subse- 
quent scheme leasing the whole range 
was not submitted to or approved by the 
Government of India who refused to 
sanction it: that Sir Andrew Fraser was- 
under a misapprehension that the Digam- 
bari sect represented the majority of the 
Jain community and possessed the greater 
number of shrines on the Hill, which 
was not the fact, and that he conducted 
the whole negotiations in an extremely 
partial manner without inquiring into 
the preferential rights and privileges of 
the rival sect of Sitambaris, and that the 
effect of giving the Hill to the Digam- 
baris would be to put the estate under a. 
disadvantage and to throw the two rival 
sects into unavoidable conflict to the de- 
triment of the estate. In view of these 
facts and circumstances he considered 
that he would not have been prepared bo- 
decree specific performance of the con- 
tract. On the question of damages he 
came to the conclusion that assum- 
ing there was a binding contract and 
specific performance was not enforced,, 
damages would have to be allowed only 
nominally as to the actual amount spent 
could not be ascertained by the evidence 
adduced. 

By the time the case came on forbear- 
ing on aiDpeal before this Court, the Pal- 
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ganj Estate had ceased to be adminis- 
tered by a manager and the Haja had 
been restored to the possession and enjoy- 
ment of the property under Cl. 12, 
Ohota Nagpur Encumbered Estates Act, 
a notidcation to that effect having been 
published in the Bihar and Orissa 
Gazette, dated 11th December 1918. 
The Raja, it appears, was at that time 
quite prepared to carry out the agree- 
ment of 30th November 1908 and grant 
the appellants a lease on the terms 
therein mentioned. He accordingly pre- 
sented a petition, dated 24th February 
1919, p»-aying the Court to pass a decree 
under O. 23, R. 3, Civil P. G., in ac- 
cordance with the terms arrived at by 
a compromise between himself and the 
plaintiffs which terms are set out in the 
petition. By this compromise the Raja 
admits the appellants' claim for specific 
performaoce of the contract for a perpe- 
tual lease of the hill upon the terms 
and stipulations of the agreement on 
which the claim is based; the appellants 
give up their claim for interest, mesne 
profits, damages and costs, and under- 
take to bear the costs of all litigation 
that may arise out of the present litiga- 
tion as well as the costs of an appeal, if 
any to His Majesty in Council from the 
final decree in this case. This applica- 
tian was opposed by learned counsel on 
behalf of Nagarseth Kasturibhai Mani- 
bhai representing the Sitamhari Jains, 
who had b3en added as a respondent to 
this appeal under the following circum- 
stances- 

In the year 1911 the proprietor of 
the Nawagarh Zamindari commonly 
known as the Raja of Nawagarh, insti- 
tuted a suit against the Raja of Palganj 
through his manager and guardian Kri- 
shna Chandra Ghosh in whom the estate 
was then vested as defendant, claiming 
a declaration of title to the southern 
half of Paresnath Hill. The Raja of 
Nawagarh, who unlike his neighbour of 
Palganj is an adherent of the Sitamharis 
was successful in his suit before the Sub- 
ordinate Judge of Hazaribagh. An ap- 
peal (No. 551 of 1914) was preferred 
against that judgment to the High Court 
on behalf of the Raja of Palganj and 
came before this Court in January 1918. 
Pending that appeal the Raja of Nawa- 
garh entered into an agreement with a 
representative of the Sitamharis to grant 
him or his nominee a permanent lease 
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of his interest in the hill. The policy 
of the manager aud those associated with 
him in the management of the Palganj 
Estate also favoured the transfer of the 
Raja of Palganj’s interest in the hill to 
the Sitamharis, the Government of India 
considering that they had preferential 
claims over their rivals the Digambaris. 

In fact, the sanction of the Commis- 
sioner of Chota Nagpur had already been 
obtained on 6th October 1917 under 
S. 13-B of the Act to transfer the Raja*s 
rights to the Sitamharis. The result 
was that when the appeal in the Raja 
of Nawagarh’s suit came before this. 
High Court in 1918 the parties to that 
litigation although disputing as to their 
respective rights and interests in the 
hill, were both anxious to transfer those 
rights whatever the extent of them to 
the representatives of the Sitamharis 
who in their turn were ajjparently 
prepared to pay each of the contesting, 
parties the price they were willing to 
accept for a transfer of their . respec- 
tive interests. In these circumstances, 
a purchaser being found who was will- 
ing to take over from the disputants 
their joint interest in the hill with- 
out further determination of their res- 
pective rights and interests inter se, 
a compromise was arrived at between 
them, when the appeal in that suit was 
partly heard and on 4th February 1918 a 
compromise petition setting out the 
terms agreed to by the parties and ap- 
proved by the Sitamharis was ordered to 
be filed and the parties were ordered to 
carry out the terms of the compromise, the 
appeal standing over for final orders. By 
the compromise it was provided that both 
parties should transfer the one by a 
conveyance and the other by a permanent 
lease their right, titleand interest in Pares- 
nath Hill to the representatives of tlie 
Sitamharis uopn terms already settled bet- 
ween them; that all questions of owner- 
ship and possession of the r0Si)ective par- 
ties should remain undetermined as bet- 
ween the parties; but that in order to 
settle the extent of the interest to be 
transferred by the Raja of Nawagarh, the 
boundary between the Hill and Nawa- 
garh Pargana to the south should be de- 
termined by a competent Survey Olhcer 
to he appointed by the Court. The con- 
veyance and lease contemplated in the 
said compromise were then prepared and 
subsequently executed by Janki Nath 
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Gupta, •who had succeeded Krishna 
Chandra Ghosh, as Manager of the Pal- 
ganj Estate and the Rajah of Nawagarh, 
respectively, transferring their interests 
in the Hill to Nagarseth Kasturibhai 
Manibhai in his individual capacity and 
as representing the Sitambari community 
of Jains. The Rajah of Palganj was per- 
sonally opposed to this settlement, and 
when the matter came again before the 
Court for final orders on 8th March 1918, 
he petitioned the Court complaining of 
the bargain made by the manager on his 
behalf with the Sitambaris, and asking 
the Court to recall the order made on 4th 
February, and not to pass a final decree 
in the terms of the compromise. 

At the same time a similar petition 
was presented on behalf of theDigambari 
Jains, who had previously made an un- 
successful application to he added as par- 
ties in that suit. The Rajah’s petition 
was rejected both on the ground that he 
had no control over the management of 
his estate at that time and also on the 
merits, he having, it appeared, agreed 
personally with the Sitambaris on more 
than one occasion in 1911 and 1913 to 
grant them a permanent lease of theHill. 
The Digambaris’ petition was also rejec- 
ted, although the Court consented to hear 
them through counsel. The Court then 
ordered a decree to be passed in the terms 
of the compromise and ordered the con- 
veyance and lease, copies of which were 
filed, to be executed and registered. The 
Court also observed that the terms of the 
conveyance by the Manager of the Pal- 
ganj Estate safeguarded the interests of 
the Digambaris in so far as they provi- 
ded that the conveyance should be sub- 
ject to any order which might be passed 
by this Court in the present appeal. In 
the same conveyance the purchaser re- 
presenting the Sitambaris covenanted to 
take all necessary steps to get his name 
substituted in place of that of the Raja 
of Palganj as respondent in the present 
appeal and, at his own expense, to de- 
fend the action and indemnify the vendor 
and the Palganj Estate against a,ll costs 
and damages arising out of the litigation 
after 1st January 1918, The purchaser, 
after execution of the conveyance, accord- 
ingly applied to this Court on 7th August 
I9l8 to have his name substituted in 
place of that of the Raja of Palganj as 
respondent, when it was ordered that the 
name of Nagarseth Kasturibhai Manibhai 
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be added as a respondent in the appeal, 
the name of the original respondent being 
also left on the record. 

The question which now arises is whe- 
ther we ought, in the circumstances just 
mentioned, to record the compromise of 
24th February 1918, and pass a decree in 
accordance with the terms thereof. The 
appellants rely upon the provisions of 
O. 23. R. 3, and say the Court has no 
option in the matter once the compro- 
mise is satisfactorily proved, as in this 
case, and ougnt to pass a decree in accor- 
dance therewith. They further contend 
that the respondent Nagarseth Kasturi- 
bhai Manibhai is a purchaser pendente 
lite and takes subject to the rights of the 
appellants under the decree now asked 
for. 

It is true that the purchase on be- 
half of the Sitambaris was, by the terms 
of the conveyance and with the approval 
of the Court which sanctioned that con- 
veyance, made subject to any order which 
might be made in the present litigation. 
It is also true that the doctrine of Us 
pendens, as embodied in S. 52, T.P. Act, 
applies to transfers during the pendency 
of a suit even when that suit is termina- 
ted by a compromise decree; but in such 
cases the Court should be satisfied that 
the compromise is not a collusive agree- 
ment entered into with the object of de- 
feating the purchaser. It must be taken 
that the compromise entered into by the 
Manager of the Palganj Estate in Appeal 
No. 551 of 1914 and the conveyance made 
in pursuance thereof are binding on the 
Raja of Palganj and his estate to the 
same extent as if the latter bad been 
himself the contracting party. There 
was therefore an implied obligation 
on the transferor not to derogate 
from the grant. It was contemplated 
also that the purchaser should be sub- 
stituted in the present appeal as respon- 
dent in place of the Raja and indemnify 
the latter ag«inst all liability he might 
incur by an adverse decision therein. In 
such circumstances to deny the purchaser 
the right of defending the present action 
by setting up any defence that would be 
open to the Raja of Palganj would be to 
work a manifest injustice if there is any 
real defence bo the suit. The transfni^ 
made to the contesting respondent was 
made under the authority of the Court 
within the terms of S. 52, T. P. 
and one of the terms was that it should 
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be subject to any orc^er passed in the 
present appeal. 

The object o£ this was clearly to pre- 
serve the existing rights of the Digam- 
baris which were then sub judice, but 
not to enlarge those rights by putting It 
in their power to defeat the transfer by 
a collusive arrangement with the trans- 
ferror. It seems to us therefore neces- 
sary to consider whether the compromise 
we are now asked to record was a bona 
fide one or merely colourable with the 
object of preventing the contesting res- 
pondent from setting up such defence 
to the action as might otherwise be open 
to the original defendant. It is con- 
tended that the compromise is a reason- 
able one, as the questions to be deter- 
mined are doubtful and may not end in 
this Court and the result may be to 
saddle the Raja of Palganj with heavy 
costs and possibly damages even if specific 
performance be not decreed. This argu- 
ment did not commend itself to us, as 
there is an undertaking by the purchaser 
jto indemnify the Raja against all liability 
jarising from such a contingency, and it is 
mot suggested that the puchaser’s finan- 
cial resources are inadequate for that 
purpose. It seemed to us that if there 
is a real and substantial defence to the 
claim, the compromise we are asked to 
record would not in the circumstances 
already mentioned be a lasvful agreement 
within the meaning of O, 23, R 3, and 
without considering the case on the 
merits we were not prepared te record it 
jand pass a decree in accordance with the 
terms thereof. We accordingly decided 
to hear the appeal on the merits. 

The main questions which were argued 
before us were, (1) whether the agree- 
ment relied on was made by persons who 
were competent to deal with the Palganj 
Estate at all ; (2) whether the manager 
of the estate, assuming him to be a con- 
tracting party, had power to enter into 
an agreement to execute a lease as an- 
cillary to his statutory power to grant a 
lease ; and (3) whether there was a 
completed agreement upon which a suit 
for specific performance could be based. 
These were the points towards which 
the arguments were mainly directed, but 
it was further contended by the ' con- 
testing respondent that the suit, as 
framed was not maintainable because the 
alleged contract was made either with 
the Digambari Jains as a body or with 
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certain individuals. In the former case 
no suit was maintainable by the Digam- 
baris, who are not a legal entity. In 
the latter case the individuals were dead 
and their legal representatives were not 
substituted in their place, and even if 
they claimed as trustees for the Digam- 
baris, there was nothing to show that 
the substituted plaintiffs were appointed 
trustees in place of the original plaintiffs. 

The first of the above points involves 
a consideration of some of the provisions 
of the Chota Nagpur Encumbered Estates 
Act and in dealing with this question it 
is necessary to determine who in fact 
were the actual parties to the agreement. 
So far as the Raja of Palganj is con- 
cerned, he may be taken to have been a 
consenting party and to have authorized 
Sir Andrew Fraser to enter into a contract 
on his behalf, but it is clear from S. 3 of 
the Act that, so long as the estate we^s 
under the control of the manager, the 
Raja was incompetent to mortgage, charge 
lease or alienate his immovable pro- 
perty or any part thereof, and his action 
in the matter may te ignored. Accor- 
ding to Sir William Duke’s evidence it 
was Sir Andrew Fraser who directed the 
whole course of the negotiations, acting 
on his own responsibility and fonning 
his own decisions. It is also clear from 
the documentary evidence that tho re- 
presentatives of the Digambaris bhrcugli- 
out were treating with Sir Andrew Fraser 
and, so far as appears from the evidence 
never once approached the Manager of 
the Palganj Estate. The reason for this 
is not far to seek. Sir Andrew Fraser 
was Ijieutenant Governor of Bengal. The 
matter was one which the Government 
was likely to consider as involving ques- 
tions of policy in the government of that 
Presidency. If the Manager of the Estate 
had been asked to grant a lease, he would 
probably have refused to commit himself 
until he vvas satisfied tliat his action in 
the matter had the appioval of the Local 
Government. The Digambaris, no dcubt, 
felt confident that if they obtained the for- 
mal sanction of the Lieutenant-Governor 
to their scheme the rest was merely a 
question of routine, and that for all 
practical purposes the sanction of the 
Lieutenant Governor meant the consent of 
the Manager and the consequent grant of 
the lease. Unfortunately for the appel- 
lants however, the Lieutnant-Governor 
was not himself competent to exercise 



156 Patna 


\ 919 > 


Hukum Ohand V. Ran Bahadur 


the stattttory powers vested in the Mana- 
ger. Had the suit been one against 
Sir Andrew Fraser for breach of warranty 
of authority different considerations would 
arise, which it is not necessary to con- 
sider. The suit is against the Raja of 
Palganj through his Manager, who alone 
at the material time had power to grant 
a lease of the property. The management 
of the estate was vested in the Manager 
under S. 2 of the Act. His duties are de- 
fined in S. 4 and the following sections. 
They consist mainly in the collection of 
rents and profits and the disposal of them 
for certain purposes, which in some cases 
require the approval of the Commissioner. 
He must also enquire into and settle 
debts and liabilities due from the estate, 
machinery for which is provided in- 
volving judical enquiries with appeals 
from his decisions in certain cases to the 
Deputy Commissioner and Commissioner. 
His powers are enumerated in Part 5 of 
the Act. They include certain powers 
connected with his duties, and S. 17 
provides ; 

‘ Subject to the rules made under S. 19 the 
^Manager shall have power to demise all or any 
l>art of the property under his management for 
any terms of years or in perpetuity to take effect 
in possession in consideration of any fine or fines 
or without fine and reserving such rents and 
under such conditions as may be agreed upon.’ 

Section 18 gives him power in certain 
cases with the sanction of the Commis- 
sioner to raise money by mortgage, sale or 
loan in order to pay the debts of the 
holder or charges on the property. S. 18-13, 
which was enacted after date of the 
agreement sued on, is set out at length 
in an earlier part of this judgment. By 
S 19 the Lieutenant-Governor may make 
rules consistent with the Act to regulate 
certain matters therein specified and gene- 
rally for the guidance of officers in all 
matters connected with the enforcement 
of the Act and such rules, when made, 
shall have the force of law. R. 5 says: 

“Wherever the Manager appointed under the 
Act is not the Deputy Commissioner of the 
district, the Deputy Commissioner will (subject 
to such* orders consistent with the provisions of 
this Act as the Commissioner may from time to 
time issue) exercise a general control over the 
management of all the properties in his district. 

Rule 16 makes fche power of the Mana- 
ger fco grant a lease under S. 17 subject 
to the sanction of the Commissioner if 
the lease exceeds a term of four years. 
The appellants contended that it was 
irnposeible to believe that even if the 


Manager was not a formal party to the- 
agreement his consent and acquiescence- 
had not been obtained by Sir Andrew 
Fraser, and that it ought, therefore to be 
assumed. We are unable to draw any 
such inference. From the evidence of 
Sir William Duke as to the manner 
in which the negotiations were carried 
through by Sir Andrew Fraser, I think 
it is much more probable that the mana-. 
ger’s opinion was never asked. The only 
evidence urged in support of this argu- 
ment consists of two documents which - 
came into existence long after the date 
of the agreement. The first is a note 
signed by the Manager and dated 6th 
February 1909, [Ex. 34 (l)] giving 
certain information required by the Solici- 
tors with a view to preparing the lease. 
The second is a letter from Ganga Charan 
Balav. the Forester cf the Palganj Estate,, 
addressed to the Manager, Encumbered 
Estates, Hazaribagh, dated 26th January 
1910, (Ex. 50) stating that the cadastral 
survey of the Hill had commenced and 
requesting sanction for two assistants. 
There is nothing in either of these docu- 
ments wich would warrant the assumption 
that the Manager had delegated his powere 
under the Act to Sir Andrew Fraser 
even assuming he had power to do so 
which, to say the least, is a violent as- 
sumption in the case of statutory powers. 

It was next contended that Sir Andrew 
Fraser, at all events, consulted and 
discussed the matter, with the Com- 
missioner of Chota Nagpur (Mr. McIntosh/ 
and the Deputy Commissioner of Hazari- 
bagh (Mr. Radice), and. as the Manager 
w'as by the rules just mentioned subject 
to a general control by the Deputy Com- 
missioner and could only grant a lease 
of this description with the previous 
sanction of the Commissioner, it was 
quite sufficient if the consent of these 
gentlemen should be established. We- 
think it may be assumed from Mr. Mc- 
Intosh’s telegram of 6th November 1908 
(Exhibit 21) that heand the Deputy Com- 
missioner assented to the terms even- 
tully arranged between Sir Andrew Fra- 
ser and the representatives of the Digam- 
baris. We are unable to hold, however 
that because the power to lease vested in 
the Manager by the Statute requires the 
sanction of the Commissioner this in it- 
self gives the Commissioner power to 
grant a lease without consulting the. 
Manager at all, much less that the Com- 
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missioner may, unknown to the Manager 
bind him by an agreement compelling him 
to exercise his statutory powers. It re- 
mains to consider whether the Deputy 
Commissioner, by reason of R. 5 referred 
to, which imposes upon him the duty to 
^‘exercise a general control over the 
management of all the properties in his 
district,” can, in like circumstances, dis- 
pense with the functions of the Manager 
and himself exercise the powers vested 
by the Statute in the Manager. 

In our opinion such was not the inten- 
tion of the rule. The Statute contem- 
plates (see S. 9) that the Manager may 
be either the Depuy Commissioner him- 
self or some one else. In the latter case 
the powers of the Deputy Commissioner 
are given by the rule and are confined to 
a general control over the management of 
another person. To say that he may 
treat the Manager as non-existent and 
exercise his powers himself would, we 
think, be to extend the scope of the rule 
beyond its legitimate meaning. S. 21-A 
gives the Board of Revenue control and 
supervision over the orders and pro- 
ceedings of the Commissioner and Deputy 
Commissioner and aOfords some light on 
the meaning of the word control. It could 
hardly be contended that the Board of 
Revenue could exercise the functions of 
the Commissioner. It was lastly con- 
tended on this part of the case that the 
Manager must be taken at least to have 
ratified the agreement. It is sufficient to 
say that we have looked in vain for any 
evidence of ratification. The two docu- 
ments [Exs. 34 (1) and 50] already refer- 
red to were relied on as indicating acqui- 
escence by the Manager and an attitude 
of mind from which ratification might be 
inferred. We do not think any such in- 
ference can be drawn. It follows from 
these findings that the plaintiffs’ suit 
must fail and the appeal be dismissed. 
But as the other two points were argued 
at some length before us, we think it 
desirable to record a decision on those 
points also. 

On the second point it was contended 
for the respondent that the rule whereby 
e^iuity aids the defective exercise of a 
power by a tenant for life so as to bind 
the remainderman can have no application 
to powers created by Statute. The founda- 
tion of the ejuitable doctrine would ap- 
pear to be based upon the view that in 
most cases the donor of the power cannot 
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have intended that the lack of a seal or 
the omission of some legal formality not 
necessarily known to him should defeat 
the exercise of the power by grantee, if 
it otherwise expresses the paramount 
intention of the donor. But to aid the 
powers granted by Statute for similar 
reasons would be to treat the Legislature 
as inops consilii (See Parwell on Powers, 
3rd Ed. pages 394-6). The appellants 
contend, however that the rules governing 
the powers of tenants for li/e or other 
limited owners can have no application 
in a case like the present where the 
Manager, though appointed by Statute, 
must be regarded as for the time being in 
the shoes of the owner, who would 
undoubtedly have been bound by an ex- 
ecutory contract to grant a lease had he 
remained in control and possession of his 
estate. This argument, in so far as it 
denies the analogy between the position 
of the Manager and that of a tenant for 
life, has much to commend it But it 
appears to us that the decision of the 
question must depend upon whether a 
statutory power of leasing can by the 
canons of construction relating to statu- 
tes, be read as including the power to con- 
tract to grant a lease. It was contended 
that such power was a necessary and 
essential adjunct to the power to grant a 
lease, and should therefore he read into 
the statute. It does not appear to us to 
be essential to the proper exercise of a 
power to lease that the lessor should 
also have power to enter into a contract 
to lease. Even in the case of guardians 
and managers of minors it has been dis- 
tinctly laid down by the Judicial Com- 
mittee that it is not within their compe- 
tence to bind the minor’s estate by a con- 
tract for the purchase of immovable 
property: Mir Sarwarjan v. Fakhrud 
din (l). 

The contract in tViat case was found 

to be for the benefit of the minor, and it/ 

would presumably have been within the 

by competence of the Manager to purchase. 

In our opinion the powers granted sta 

tute to managers of an encumbered estate 

should be at least as strictly construed. 

We are unable to hold that tiie power to 

grant leases given to the Manager by 

S. 17 of the Act included the power 

to enter into an executory contract 

like the present, and tliis (luestion in our 

' (frTlOl-^lWCal. 2:i2=;3y 1. A. 1= 13 l"0 
331 (P. C.). 
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opinion should be decided against the ap- 
pellants. 

The third question is whether there 
was a completed agreement upon which 
a suit for specific performance can be 
based. The terms offered by the appel- 
lants on 26th November 1908 were un- 
doubtedly accepted by Sir Andrew Fraser 
on 30bh November. But the respondents 
contend that the appellants’ consent to 
those terms was conditional and that the 
conditions were never fulfilled. The con- 
ditions were those enumerated in the con- 
cluding paragraphs of the latter of 26th 
November already quoted. The instruc- 
tions sent to the Government Solicitors on 
30fch November also show that Sir Andrew 
Fraser intended those conditions to be com- 
plied with although it is noeticable that 
he treated the Deputy Commissioner of 
Hazaribagh as the Manager of the Estate, 
when in fact this was not the case. This 
misapprehension on his part may account 
for the fact that the real manager took on 
part in the negotiations. Another in- 
accurate statement in the same part of 
the same letter is that the estate was be- 
ing managed by the Court of Wards. It 
seems probable that the appellants were 
aware on 26th November that an agree- 
ment by Sir Andrew Fraser alone might not 
be sufficient legally to bind the estate, and 
therefore stipulated that before they them- 
selves should be bound a formal agree- 
ment should be prepared and executed by 
the proper officer authorised to deal with 
the estate as well as by the Raja of Pal- 
ganj and lastly, themselves. There is a 
long series of decisions, beginning with 
Bidgway v. Wharto7i (2) in 1857 up to 
modern times, the effect of which is sta- 
ted by Lord Parker (as he afterwards was) 
in the case of Von Batzfeldt W ilde^ihxirg 
V. Alexander (3). “It appears to be well 
settled by the authorities,” says that_ 
learned Judge : 

“that if the documents or letters relied on “as 
constituting a contract contemplate the execution 
of a further contract between the parties, it is a 
question of construcciou whether the execution of 
the further contract is a condition or term of the 
bargain or whether it is a mere expression of the 
desire of the parties as to the manner in which 
the transaction already agreed to will in fact go 
through. In the former case there is no enforce- 
able contract, either because the condition is 
unfulfilled or because the law does not recognise a 
contract to enter into a contract. In the latter 
ica=c there is a binding contract and the reference 
ilo~ the more fo rmal dccument may be ignored.** 
'"{^jTl857] 6 H. L, O. 238. 

(3) [19123 1 Ch. D. 284. 


The present case appears to us to fall 
within the first alternative of the first 
class of cases considered by Lord Parker, 
where the law will not enforce the con- 
tract because the condition subject to 
which the consent is given is not fulfilled. 
For the reasons already mentioned, we 
think the proper construction of the agree- 
ment is that the appellants were quite 
willing to agree to a lease on the terms 
mentioned provided the Manager of the- 
estate would execute a formal agreement 
on those terms. We do not lose sight 
of the fact that this point only arises 
on the assumption that the Manager 
was bound by the acts of Sir Andrew 
Fraser, a hypothesis which, as already 
stated, we are unable to accept. But even 
so the circumstances were peculiar, and 
whatever may have been the real reason 
it seems to us that the appellants re- 
garded the execution of the formal agree- 
ment by the Manager as a condition pre- 
cedent to their own consent. That con- 
dition has so far been unfulfilled. The 
formal agreement was never prepared, 
much less executed by the persons named. 

It was argued however that the condi- 
tion imposed was one introduced in favour 
of the appellants, and that they would be 
entitled to waive it, and had in fact 
waived it as their subsequent conduct in 
connexion with the survey and other 
matters showed. The case of Baxolcsley' 
v. Outram (4) was relied on for this pro- 
position. In that case a term was in- 
troduced into a contract which, was 
clearly in favour of the purchaser alone. 
It bound the vendor of a business not to 
carry on a similar business within a cer- 
tain radius. It was found to be in re- 
straint of- trade and therefore unenforce- 
able. It was held by the Court of appeal 
that the purchaser in whose favour the 
clause was interested could waive it and 
claim performance of the contract omit- 
ting the objectionable clause. That case 
is merely an authority for the proposi- 
tion that where a completed cotract pro- 
vides for the insertion in a contemplated 
conveyance or lease of terms which can- 
not legally be enforced, either party may 
waive this part of the bargain if those 
terms are solely for his benefit, and claim 
speciBc performance of the rest of the 
contract. It was nob decided upon the 
question of whether an agreement had 
bdfcn come to but whet her a concluded 
<1) [1892] 3 Ch. D. 369. 
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agreement could be enforced. It ie diffi- 
cult to see how the principle there enun- 
ciated can be applied to the facts of the 
present case, where the question is whe- 
there there was a completed contract by 
which both parties were bound. If one 
party says: “I agree to certain terms 
provided a certain condition shall here- 
after be fulfilled,” and the other party 
consents, in our opinion it does not lie 
within the competence of either party to 
waive the condition without the consent 
of the other. But even if the principle 
referred to in Hawksley v. Outram (4) 
can apply to a case like the present, we 
think the condition insisted on by the ap- 
pellants was not one which was for their 
benefit alone. This question was con- 
sidered in Lloyd v. Nowell (5). There 
the plaintiff wrote a memorandum which 
he signed and sent to the defendant in 
the following terms: 

, “Subject to the preparation by my Solicitor 
and completion of a formal contract, I am •wil- 
ling to sell to you lease of 365 Camden Road, for 
a term of twenty-eight years at a rent of £110 
per annum, you paying me £500 premium for 
same and also paying the cost of new lease. — £100 
paid (and receipt hereby acknowledged) as con- 
ditional deposit. The balance to be paid 1st 
day of January 1895, and possession given on 
completion. Plants and conservatory flowers to 
be included in price named. “ 

The defendant on receiving it wrote 
thereon Accepted” and subscribed his 
name. The defendant having afterwards 
refused to complete, the plaintiff sought 
specific performance. It was there held 
that such a stipulation was not for the 
benefit of the vendor alone. It was 
equally to the advantage of the purchaser 
to see and consider the formal contract 
and to have the position defined before 
final acceptance. It was further held 
that the stipulation as to the prepara- 
tion by the Solicitor and completion of a 
formal contract was one which was a 
condition precedent to consent. “That 
provision,” said Kekewich, J: 

seems to me to go to the root of the contr.act, 
aud not to be such a stipulation as the vendor 
may waive, for the purpose of insisting on per- 
formance of the contract without it.” 

In our opinion the same reasoning ap- 
plies with equal force to the present case, 
and there is in the circumstances which 
have arisen no complete and binding 
agreement which can be enforced. It 
was argued that Sir Andrew Fraser and 
those associated with him had them- 
s elves waived the stipulation by allowdn« 

(6) U895] 2 Ch. D.'744. 
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the survey to proceed and allowing the 
Solicitors to prepare a draft lease. It is 
sufficient to say we can see no force in 
this contention. The Solicitors’ instruc- 
tions were to prepare a draft agreement 
embodying the terms stipulated. Why 
this was nob done, but a draft lease pre- 
pared, does nob appear, but a perusal of 
the draft shows that there remained 
much to be done by way of delimiting 
the area to be leased. There had already 
been disputes about the delimitation laid 
down by the Deputy Commissioner, and 
it would require more convincing evi- 
dence than anything we can find in the 
record to prove that there was a mutual 
waiver of any of the stipulations in the 
agreement. 

Whether a suit would lie on behalf of 
the Digambari sect of Jains by the sub- 
stituted plaintifl's in a representative 
capacity it is not necessary, having re- 
gard to the above findings, to decide. 
But it seems to us that it is extremely 
doubtful whether the Digambaris as a 
body acquired any right to sue which 
could be enforced on their behalf by the 
present plaintiffs under the provisions of 
O. 1, R. 8. The rule deals with jjro- 
cedure only and creates no substantive 
rights of suit. The Digambari Jains are 
not a legal entity. The substitued plain- 
tiffs are not the legal representatives of 
those with whom the contract was ori- 
ginally made, and, unless it can be shown 
that all the Digambari Jains individually 
acquired rights under the contract, a suit 
brought on their behalf by individuals in 
a represenbatieive capacity would nob lie. 
We do not wish to base our decision on 
the determination of this question nor is 
it necessary to do so, but for the reasons 
already given on the other points vve 
think this appeal should be dismissed 
with costs. 

v.s./r.k. Appeal diamifised . 
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(a) Bengal Tenancy Act (18851, S*. 67 and 
68 — “Bhowli rent” explained — S. 67 has no 
application to claim for bhowli rent. 

A claim for bhowli rent is in the nature of a 
claim for damages for breach of contract, but the 
amount becomes an ascertained amount as soon 
as the Court has adjudicated upon the claim. 

Section 67 applies only to rents which are 

payable quarterly, and therefore it has no appli*' 

cation to a claim for arrears of bhowli rent- 

[P 160 O 1, 21 

(bl Bengal Tenancy Act (1885), S. 67-- 
Interest can be claimed on arrears of bhowli 

rent apart from S. 67. 

Interest can be claimed on arrears of bnmyli 
rent apart from S. 67 but it is witbin the dis- 
cretion of the Court to refuse it having regard to 
all the circumstances of the case and the 
of the plaintiff. ^ ^1 

Trihhtiban Nath Sahay— (or Appellant. 

Siva Nandan Bai^tor Respondents. 

Mullick, J. — ^All these second appeals 
have been preferred by the plaintiff. The 
learned District Judge finds that the 
Record of Rights has not been rebutted 
and that the enhancements claimed by 
the plaintiff were not accepted by the 
defendants. The finding that the Record 
of Rights has not been rebutted is 
attacked on, the ground that the learned 
District Judge is wrong in saying that 
■the landlord’s seha papers have not been 
properly proved. It appears however 
that wliat the learned District Judge 
means is that there is no evidence that 
tbe-amounts entered in these papers were 
ever collected. The papers have been 
proved to be in the handwriting of a 
certain patwari and there is no defect 
as to formal proof, but the 
District Judge meant and has found that 
the evidence as to collection is wanting 
This is evidently his meaning, although 
the learned District Judge has perhaps 
not expressed himself as clearly as he 

“’Ihl'^next objection 

should have been allowed. On behalf of 
the respondents it is contended that as 
bhowli rents are not ascertained rents 
i^nteTest under S. 67. Ben, Ten. Act, is not 
r-laimable and reliance is placed upon 
Baja 'Bangayya Appa Bao Bahadurs. 
Bobba Sriramulu (l) and on 
Krishna Boy v. Ashutosh Dutt (2J. In 
tnv opinion these authorities do not 
apply. Although there is some force in 
tlir intention that a claim for bhowli 
rents is in the nature of a claim for 
damages for breach of contract, there is 

"771 119011 27 Mad. i43=31 I, A. 17 (P. C.). 

I 2 ) L190G] 9 C. W. N. 122. 


tion that the amount becomes an ascer- 
tained amount as soon as the Court has 
adjudicated upon the claim. But the 
ground upon which the claim for interest 
must fail here is that S. 67, Ben. T. Act, 
applies only to rents which are payable 
quarterly. It does not apply to bhowli 
rents which, as in this case, are not so 
payable; and so it was held by their Lord- 
ships of the Privy Council in Hemanta 
Kumari Vebi v. Jagadindra Nath Boy 
( 3 ). The Court might no doubt have 
allowed interest under the Interest Act, 
but the claim here is not put on that 
ground. As to the claim for damages, 
S. 68, unlike S. 67. is not restrictive. But 
the trial Court has found that the plain- 
tiff by claiming the lands as Ohakat and 
by grossly exaggerating his claim has 
rendered himself incompetent to claim 
the benefit of the section. The District 
Judge apparently agrees and in a matter 
of discretion we cannot interfere in second 
appeal. The decree of the learned District 
Judge is therefore correct and the ap- 
peals must be dismissed with costs. 

Jwala Prasad, J.— I agree that the 
plaintiff has failed to rebut the entries 
in the Record of Rights. The only sub- 
stantial question for determination m 
these appeals is whether the plaintiff is 
entitled to interest or damages in respect 
of the bhowli rent found by the Courts 
below to be due from the defendants. 
The landlord’s suit relates to the bhowli 
rent for the years 1321 and 1322 Rasli, 
payable under the batai system, whereby 
the landlord is entitled to divide the 
produce of the land with the tenant and 
to receive his portion thereof as rent; 
and under S. 71 (2) the tenant is not 
entitled to remove any portion of the 
produce from the threshing floor at such 
a time or in such a manner as to prevent 
the due division thereof at the proper 
time. The produce consisted of two crops 
in the month of Magh and Baisakh res- 
pectively in each of the years, and it is 
clearly stated in para. 13 of the plaint 
that those were the months when the 
grains became payable in each of the 
years but were nob paid bo the plaintiff. 
This statement in the plaint is nob at all 
denied or controverted in any way in the 
written statement. The bhowli rents 
therefore were payable at two periods 
constituting two instalments, namely 
Magh and Baisakh of each yea r, and 

(3) U895] 22 Cal. 214=21 I. A. 131 (P. 0.). 
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^efauH of payment they became arrears 
of rent from the expiry of the said dates 
of payment. The claim for interest cannot 
be entertained under S. 67, Ben. Ten. Act, 
which, as held by their Lordships of the 
Privy Council in Hemanta Kumari Dabi 
V. J agadindra Nath 'Roy (3), only ap- 
plies to cases where the rent is paid 
•quarterly. The plaintiff therefore cannot 
claim the bene6t of S. 67, which makes 
it compulsory for the Court to award in- 
terest unless damage is awarded under 
S. 68. In the aforesaid authority their 
Lordships, while holding that S. 67 did 
not apply to rents payable monthly, 
allowed interest to be calculated monthly 
and observed as follows: 

“Here it is not disputed that the rent is payable 
monthly, and on rent in arrear it appears to 
their Lordships tba-t iulcroet ought to be calcu- 
lated monthly”. 

On this principle the plaintiff would 
have been entitled to interest to ha calcu- 
lated from the said periods, viz., Magh 
and Baisakh of each year. It was held in 
Govindan Nair v. Cheral (4) that a debt 
payable in grain is a debt within the 
meaning of Act 32 of 1839 and that in- 
terest is allowable on the same. Their 
Lordships observed as follows : 

We fail to see why a debt which is specifi- 
cally expressed in measures of grain and payable 
at a specified time should not be regarded as a 
debt certain (assuming the latter adjective in 
S. 1 of the Act to qualify the word ‘debt' as well 
as sum’), merely because the commutatiou rate 
at the time of payment or suit may have to be 
subsequently determined.” 

Interest is given under Act 32 of 18^9 
by way of damages on the ground that a 
debtor has wrongfully refused to pay or 
withheld the money payable by him: 
Rajnarain Bose v. U niversal Life ./Issii- 
rance Co. (5). Under S. 73, Contract Act, 
the landlord would be entitled to com- 
pensation for any loss or damags caused 
to him whicli naturally arose in the 
usual coui'se of things from the breach or 
which the parties know when they made 
the contract to he likely to result from 
a breach of it. It has boon shown in an 
elaborate judgment by Chandavarkav, J., 
in tlio case of Sauriadanappa v. Shiv- 
basawa (0) that, according to the Hindu 
law. a default on the part of a debtor to 
pay his debt after demand of payment 
necessarily causes loss to the creditor. 
Tdiis loss is measured both under the 

(4) [19151 38 Mad. 404 = 30 I. C. 430 

(5) LI 8 B 1 I 7 Cal. 604. 

(G) [19071 31 Bom. 354. 
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Contract Act as well as under the Hindu 
law by the amount of interest which 
the creditor could have earned if the 
money had not been wrongfully with- 
held. In this view also, the last w?)rd 3 
of S. 3, Interest Act : 

“provided the interest shall be payable in all 
cases it is now payable by law,” 

would seem to entitle the landlord to in- 
terest for the bhowli rent which was 
withheld from him at the right time and 
which on account of the default of the 
defendants ripened into an arrear of rent 
or debt, as is deducible from the de- 
cision of their Lordships of the Privy 
Council in the case of lltirropersaxid Roy 
V. Shama persaiid Roy (7), where interest 
on mesne profits was held allowable from 
the date of the suit in a decree on the 
ground of the^ law and practice that 
existed at the time whon the Interest Act 
came into operation. Tlie share of the 
plaintiff in the produce of grain as 
his rent was well known and also the 
time for the pay^ment of it was certain, 
namely, Magh and Baisakh of each of 
the years in suit. The amount in money 
which the defendants ought to have paid 
to the plaintiff becomes an ascertained 
amount as soon as the Court has adjudi- 
cated upon the claim. As a matter of 
practice, interest is generally allowed on 
bhowli rent and only recently I came 
across a case where interest was allowed. 
The plaintiff would have been entitled to 
interest provided the defendants had 
wibhheM the payment of rent without 
any reasonable and probable cause. It is 
clear however from the judgment of the 
t»*5’ng Court that on account of disputes 
that existed between the parties and be- 
cause poitions cf the bliowli rents were 
claimed by plaintiff as being ehakat, 
it is not likely that the plaintiff liimself 
would have realis^l produce from tiio 
defendants in tho mii^t of tho dispute. 
In this view and also bccau-g claim of 
the plaintiff was excessive, ♦.j.jQ (Jourtf 
below refused to award any daii^^eg 
the plaintiff under S. 63 Ben, Ten. , 
and the Courts were obviously right irl. 
using the discretion vested in tliom under 
that section, the object of which is to 
award a high rate ol damage?, namely, 
up to 25 per cent, in order to i)r6vent a 
tenant from withholding tlio rent from 
the landlord. We cannot therefore in 
second appeal interfere with tlio dis 

(7) [1877-78] 3 Cal 054=5 I. A. 31 (P. C.). 



191 


162 Patna Sakalbati v. Munshi Mander (Jwala Prasad, J.) 


cretion of the Court below in refusing to 
award damages. The award of interest is 
also discretionary as held by Chandavar- 
kar, J., in Pii'aji v. Ganpati (S). The 
reason therefore for refusing damages 
would in this case equally apply for re- 
lusing interest to the plaintiff. The plain- 
tiff is therefore not entitled to damages 
or interest in this case. I therefore agree 
that the appeals should be dismissed. 
v.S./b.K, Appeals dismissed. 

(6) 34 Bora. 502=6 I. C. 527. 
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Twaea Prasad, J, 

Sahalloti ISlisrain — Appellant. 

▼. 

Munslii Uandey — Bespondenfcs. 

Appeal No. 723 of Decided on 

11th June 1918, from appellate decree of 
Diet. Judge, Bhagalpore. D/- 13th June 

P.C. (5 of 1908), O. 8, R. 5— Plaint 

allegations not denied specifically or by 
necessary implication — Admission should be 

oresumed, .... .a . n 

Where an allegation in a plaint is not acmea 
prccifically or by necessary implication, it must 
be deemed to have been admitted and the plain- 
lifi is not bound to prove it by evidence, unless 
renuired by tlie Court to do so. LP 102 0 2] 

. (b) Civil P. C.(5 of 1908). O. 41. R. 31- 

Judgment of appellate Court must contain 
discussion of evidence on record. 

The judgment of an appellate Court must show 
that the Judge has considered the evidence in the 
case himself and has come to a finding upon aa 
inderendent consideration of the facts and cir- 
cumstances and the evidence in . 

Where the judgment of an appellate Court \^as 

-^nTe original Court the plaintifl olaiinc| 

arreara ot bhaoli rent. The the 

not find the claim proved. I do not tn 

evidence is of such a /^^'mi.ssd with 

T^luusif was wrong. I be appeal is n 

costs.” not in accordance 

Held: ‘ he scua^do. LP 102 0 2] 

with law and must be sc ^ 

Nh-sic Narain^<^-for Appellant 

“This IS an appeal against 

of the District Judge of 

13th June 1916. The 

:r_e1late Court’s judgment is as follows: 

‘qn the original Court the plaintiff claiined 
arrears of bhaoli rent. The learned Munsif did 
not find the claim proved. I do not tbmk the 
evidence is of such a nature as to show that the 
Munsif was wrong. The appeal is dismissed with 

•osts.” 

I do not think that the aforesaid judg- 
ment is at all in accordance with law; 
lit does not show that the learned Dis- 
itrict Judge has considered the evidence 
in the case himself and has come to a 


finding upon an independent considera- 
tion of the facts and circumstances and 
the evidence in the case. He does not 
even find that the Munsif is right in his 
appreciation of the evidence, but simply 
disposes of it in a .summary fashion by 
the remark that the evidence is of such 
a nature that he does not think that the 
Munsif was wrong. This ground is alone 
sufiBcienfc'to set aside the judgment of 
the Court below and to remand the case 
for a rehearing and to come to a definite 
finding upon the points involved in the 
case on a consideration of the pleadings 
and the evidence; Mubarak Hussain v. 
Syed Shah Hamid H^issain(l) Laloo 
Singh v. Tahbal Gope (2). Looking into 
tbo judgment of the Munsif it appears 
to me thot ho was under a misconcep- 
tion as to the true scope of the pleading 
and the nature of the evidence required 
on behalf of the plaintiff. The plaintiff’s 
claim was for bhaoli rent for the years 
1319 — 1321 in respect of the lanas in 
dispute. In the survey Eecord of Eights 
the said lands were recorded as batai 
nisf.” The record was finally published 
on 16th September 1901. The plaintiff 
in his plaint has referred to the entry in 
the survey and has based his claim upon 
that entry. In para. 7 of the i^laint he 
has claimed Ks. 210 as rent and cesses 
and interest as per account given in the 
schedule to the plaint. The plaint and 
the schedule have been verified by the 
plaintiff. In the written statement filed 
by the defendant the entry in the survey 
Eecord of Eights is not disputed, but it 

is said that subsequent to that 
“in the year 1314 the plaintiff settled with the 
defendant’s son Bhujander Mander 4 bigha 
of land at the rate of Re. 1-8-0 per bigha on 
an annual jama of Bs. 6 exclusive of cesses.” 

The defendant does not challenge the 
account of the produce given in the plaint. 
Under the new E. 6 in O. 8, Civil 
P. C., the allegation in the plaint regard- 
ing the account appended thereto and as 
to the defendant not having paid to the 

plaintiff the rents for the years in suit, 
“if not denied specifically or by necessary im- 
plication, or stated to be not admitted in the 
pleading of the defendant, shall be taken to be 
admitted.” 

The effect of this rule is to relieve the 
plaintiff from the obligation to prove 
all the facts and allegations made in 
support of his' claim. The rule is ex- 

(1) [1917] 2 Pat. L. J. 8=38 I. 0. 509. 

(2) [1917] 38 I. 0. 814. 
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actly in accordance with S. 58, Evidence 
Acb, which says thab 

‘*no faot need be proved in any proceeding 
which the parties ... or their agents agree to 
admit at the hearing ... or which by any rule or 
pleading in force at the time they are deemed to 
have admitted by their pleadings.” 

In considering the pleadings in the case 
it is clear that the presumption of the 
survey entry was in his favour as regards 
the nature of the holding in question 
and as regards the amount claimed as 
rent due from the defendant, he was not 
required to prove it unless under the 
proviso to the new rule, as well as to 
that in S. 58, Evidence Act, the Court in 
its discretion required him to prove it 
otherwise than by an admission in the 
pleadings of the defendant. It does not 
appear from the order sheet or from the 
judgment tliat the Court had required 
the plaintiff to prove that. No doubt 
the plaintiff’ offered to give evidence and 
examine the patwari upon the point. 
The Courts below have therefore to my 
mind misconceived the pleadings and the 
nature of the evidence that had to bo 
given in the case. The defondant after 
filing his written statement, as has been 
said above, did nob deny the correctness 
of the account given by the plainbiffi Ko 
did nob appear in Court and contest the 
claim of the plaintiff, and he has not ap- 
peared either in the appellate Court or 
in this Court. This circumstance might 
also have to be considered as to the bona 
tides and correctness of the claim of the 
plaintiff. It does not appear from the 
judgment of the learned Munsif that he 
considered the evidence of tho patwari 
in tho case. Of course the learned Dis- 
trict Judge did not consider it at all. 
The result is thab the case must be re- 
manded to the Court below to come to a 
definite finding in view of the remarks 
made above as to whether the plaintiff is 
entitled to the claim laid by him in tho 
plaint. 

V.S./r.k. Case remanderj. 
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Atkinson and Manuk, JJ. 

ChatUi Singh and others — Appellants. 

Itadha Kishun and others — Respond- 
dents. 

Appeals Nos. 676 and 768 to 772 of 
1917, Decided on 3rd February 1919 
from appellate decree of Sub-Judge, 
Muzaffarpore, D/- 23rd March 1917. 
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Decree-Setting aside — Fraud— Ex parte 
P®*'®f‘^-Subject-matter of suit found 
not to be in existence— Decree being fraud- 
ulent, Court can set it aside. ® 

If the subject-matter of a suit exisU anrl ^ 
decree IS obtained in respect thereof against an 
other by means of false and perjured® evhLce 
that per se is uot sufficient to justify a Conrf 
sot aside the decree so obtained. U however a 
person invokes the jurisdiction of a Com t of 
Justice upon a claim in respect of a certain sub- 
ject-matter and he obtains a decree as acainst 
another in respect of that subject-matter %ut it 

in truth and in 
Kf cx-istence at all. then the decree 

so obtained IS a decree fraudulently obtained not 
only as against the person against whom it has 
been procured but upon the Court that ho induced 

isted. If the Court comes to know that the sub- 
ject-matter in respect of which it gave the decree 

had no existence in fact, then it would bo justi- 
fied lu setting aside that decree, even though it be 

\ decree, on tho ground tJiat ft L?? 

fraudulently procured. ^ 

Shiveshwar Dayal—iot Appellants ’ 

Bumvari Lal-^fot: Respondents 
Judgment.— These six appeals como 

before us, in second appeal, from a deci 
sicn of the Subordinate Judge of Muzaf 
farpore. The appeals are numbered 676 
768. 69. 770. 771 and 772 of 1917 The 
plaintiffs are a batch of tenants who se=k 
in these suits to set aside decrees obtai- 

dants in rb..nect of certain diara lands- 
and which cleciv.o<; • 5 panels, 

year 1911. The cleio.,? 

suits filed written stafcemt,J„ .“l 

liearing of the suits tliey did ^ 

accordingly the landlord, tho plarmf^SiY' 

the rent suits, obtained decrees withoul 

contest as against the defendants, the 

tenants. The defendants contend that 

they did not appear by reason of the 

fact that a compromise bad been como to 

between themselves and their landlord, 

and that the landlord had in breach of 

faith failed to act upon the coinpromiso 

by not informing tlie Court of its exis- 
tence. 

Grii6 dsfonilcin ts in fcli 0 ront suits sou lit 
to have the reut decrees obtained against 
them set aside by an application under 
R. 13. Tliat application however 
failed, and tlio plaintiffs in this suit, tho 
defendants in tho rent suits, wero con- 
SGiuently obliged to bring the present 
action for the purpose of having the rent 
decrees which had been obtained against 
them set aside, alleging that ttie previous 
rent decrees had been fraudulently pro- 
cured. The fraud upon wliicb tlie plain. 
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tiffs rely to have the rent decree set 
aside is twofold in character, namely, 
the non-existence of the lands alleged to 
form the subject-matter of the letting 
between the defendant, as landlord, and 
the plaintiffs, as tenants, and the non- 
existence of the making of any contract 
of letting in respect of the lands for 
which rent was sought to be recovered 
by the defendant against the present 

reason whereof the 
induced to award a 
the plaintiff in the 


plaintiffs, and by 
Court was falsely 
decree for rent to 
previous rent suits. 

The determination of these issues is 
one of fact, and the only question which 
we have to consider in second appeal is 
whether upon the evidence it was open 
to the learned Munsif to find in law that 
neither the lands existed forming the 
subject-matter of tho alleged letting nor 
that a contract of tenancy was ever made 
or existed between the plaintiffs and the 
defendant in respect of the lands for 
which rent was claimed. This being so, 
we have to determine whether upon the 
evidence edduced at the trial in the 
original suits, out of which these second 
appeals arise, the learned Munsif was 
warranted in law in setting aside the 
rent decrees originally obtained as hom- 
ing been obtained by fraud. The? learned 
Suborainate-.Tudge in first -I'Peal has not 

considered or inquire^ ‘'nto ° 

any of tire appen';- Presented before 

fi fa-efes arrived at by the learned 

■^JLnsif, the rent decrees obtained in 1911 
could not be set aside in point of law, 
on the ground of frauds. With great 
respect to the learned Subordinate Judge 
lie was clearly wrong, in the conclusion 
of law at which he has arrived, and he 
lias mixed up the difference between two 
.listinct and separate legal considera- 
tions. , . , 

No doubt, if the sul)ject. matter of a 

,suit exists, and a decree is obtained in 
respect thereof against another by means 
of false and perjured evidence, that per 
SG is not sufficient to justify a Court set- 
ting aside a decree so obtained. Bub if 
a person invokes the jurisdiction of a 
Court of Justice upon a claim in respect 
of a certain subject-matter, and be ob- 
tains a decree as against anotlier in res- 
pect of that subject-matter; but which 
subject-matter in truth and in fact had 
no existence at all,' then the decree so 


obtained is a decree fraudulently obtained 
not only as against tbe person against 
whom it has been procured but upon the 
Court that he induces to take cognizance 
of the claim and grant relief, on the as- 
sumption that the subject-matter existed. 
If a Court comes to know that the sub- 
ject-matter in respect of which a suit 
was based and and in respect of which it 
gave a decree had no existence in fact 
then I apprehend in law a Court of 
Justice would be entitled to set aside 
such a decree, even though it be its ownj 
decree, on the ground that it was frau- 
dulently procured. 

The law applicable to such oases has 
been laid down clearly and definitely. The 
learned judgment of Sir Dawrence Jenkins 
in Nandu Kumar Howladar v. Ramjiban 
Hoioladar (ij has been followed and as- 
sented to in this Court in the case of 
Mohan Krishna Dar v. Bar Prasad (2), 
and we see no reason at all to dissent 
from tbe more recent decision reported as 
Kasistvat Goswami v. Amiruddin (3), 
which is clearly distinguishable in its 
facts from the present case. All that 
remains for us to consider is, whether 
the learned Munsif, having found as a 
fart Chat no lands existed in respect of 
which a letting could have been made 
and also that no contract was ever made 
to support the creation of a tenancy as 
between the landlord and tenants, was 
justified in law in setting aside the rent 
decrees obtained as against the plaintiffs 
without contest in the rent suits of 1911. 
Clearly he was. The evidence adduced 
in this case was such as, in our opinion, 
would have justified the Munsif in arriv- 
ing in law at the conclusion that he did. 

It must always be remembered tliat 
the degree of fraud necessary to justify a 
Court setting aside a decree varies ac- 
cording to the method and manner in 
which a decree has been obtained, that 
is to say, where the decree was obtained 
U) by consent, (b) ex parte, (c) after 
contest. In this case tbe rent decrees 
were obtained in a sense ex parte, or at 
least without contest; and the Court 
that issued the rent decrees never in- 
quired into the propriety of the claim, 
and by a fraud was misled into granting 
the relief claimed. 

(1) A. I, R. 1914 Cal. 232=41 Cal. 990=23 I.O. 

337. 

(2) LlDlVl 40 I. O. 2. 

(3) [19181 47 I. O. 14. 
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For these reasons it appears to us that 
the learned Subordinate Judge, in first 
appeal, was wrong in the conclusion at 
which he arrived; and it becomes neces- 
sary to remand the case to him for final 
determination on the merits. We shall 
avoid making any reference to the merits 
of the case; because by the terras of our 
order the whole case will be remanded 
for disposal on the merits. Accordingly 
we will reverse the order of the learned 
Subordinate Judge and allow the appeals 
with costs in Second Appeals No. 676 of 
1917, but no costs in the analogous cases, 
and we remand all the cases back to the 
Subordinate Judge for final adjudication 
and disposal according to law on the 
facts and merits, 

v.S./r.k. Appeals allowed. 
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Dawson-Miller, G. j. and Adami, j. 

Mahabir Prasad — Plaintiff — Appel- 
lant. ' 

v. 

Darbha7igi Thakur — Defendant — Res- 
pondent. 

Letters Patent Appeal No. 107 of 1917, 
Decided on 17th June 1919, from deci- 
sion of MuUick, J. D/- 21st July 1917, 
reported in 41 1. C. 522. 

(a) Practice — Relief — Plaintiff failing to 
prove his case — Defendant will succeed even 
if facts are capable of proof to knowledge 
of defendant. 

There is nothing wrong in a defendant putting 
the plaintiff to proof of the facts necessary to 
prove his chiim by denying in the written state- 
ment the e.sistencc of such facts. It is for the 
plaintiff to prove his case and if his proof fails, 
the defendant will succeed even if the facts are 
capable of proof to the knowledge of the defen- 
dant. (.P 103 C 1] 

(b) Tort — Joint tortfeasors-^Rule of non- 
contribution applies between joint tort- 
feasors only if parties are wrongdoers. 

'riie rule of noii-coutribution between joint 
tortfeasors exists in this country, but it applies 
only in cases where the parties are wrongdoers in 
the sense that they knew or ought to have known 
that they were doing an illegal or wrongfnl act. 

LP 1G8 G 2] 

^(c) Tort — Joint tortfeasors — Several defen- 
dants jointly setting up defence knowing 
not substantial — Costs decreed against them 
jointly — Defendant paying costs is entitled 
to claim contribution. 

Where several defendants, jointly and in collu- 
sion with each other, set up a defence which thev 
know cannot be substantiated in fact and which 
fails and costs are decreed against them jointly, 
there is a right of contribution in favour of the 
defendant who discharges the joint liability for 
costs under the decree. Case Law discussed. 
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Kulwant Sahay and Bajendra Prasad 
— for Appellant. 

Hasan Jan — for Respondent. 

Dawson-Miller, C. J. — This is an ap- 
peal by the defendant under Cl. 10, Letters 
Patent, against a judgment of Mullick, J., 
dated 21st May 1917: Darbhangi Thakur 
V. Mahabir Prasad (l). All the parties 
in the present suit together with Mt. 
Bhagbati Kuer are the owners of Mouza 
Rahmatpur. The respondent, who is 
the plaintiff in the suit, wished to have 
a partition of the estate and instituted 
batwara proceedings before the Collector 
under the Estates Partition Act for that 
purpose. Some of the defendants sup- 
ported him, but Bhagbati Kuer entered 
an objection which the Collector dis- 
allowed and ordered the batwara to 
proceed. Bhagbati Kuer and another of 
the cosharers thereupon instituted a 
title suit in the civil Court before the 
Subordinate Judge of Darbhanga im- 
pleading the respondent and the appel- 
lant and other defendants in the present 
suit, claiming a declaration that by rea- 
son of a previous private partition 
which still subsisted the mouza was not 
liable to be again partitioned. Both the 
appellant and the respondent and some 
8 other defendants in the present suit 
contested the claim, pleading amongst 
other defences that there had been no 
previous partition. Their defence failed 
and on 27th April 1914 Bhagbati ICuer’s 
suit was decreed with costs against all 
the contesting defendants jointly and 
severally. The decree was executed and 
the costs were recovered against the res- 
pondent alone. He thereafter instituted 
the present suit to recover from his co- 
defendants their proportionate share of 
the costs recovered from him under the 
decree cf 27tla April 1914. Tiro appel- 
lant alone resisteil the claim, the other 
defendants allowing judgment to go against 
them by default. 

Apart from the question which I shall 
presently consider, I think it is clear 
that the case is one where there was a 
common liability on the parties and 
where the equitable doctrine of contribu- 
tion applies in favour of the person com- 
pelled by legal jrrocess to discharge tiro 
common liability. Tho defence of tho 
appellant to the present action was that 
tho respondent, althougli Ire knew there 

(1) [1917] 41 I. G. 522. 
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had been a previous private partition, 
persuaded the appellant to join with him 
and others in filing a joint written state- 
-ment in Bhagbati Kuer’s suit raising, 
amongst other defences, that there had 
been no previous partition, although they 
both knew the contrary to be the fact 
and that the respondent promised to in- 
demnify him against any costs that might 
be incurred in that suit. No defence 
was raised that contribution could not 
be claimed by reason of the parties being 
joint tortfeasors. Before the Munsif 
however the issues raised were: (l) 
Were the plaintiff and defendants joint 
wrongdoers in so far as the defence in 
the title suit was concerned? If so, is 
the suit maintainable? (2) Did the plain- 
tiff contract with defendants to meet 
expenses of the title suit in considera- 
tion of the defendants’ helping him with 
witnesses? If so, is plaintiff estopped 
from suing for contribution? (3) To 
what relief is plaintiff entitled? On the 
second of the above issues the Munsif 
found that no such contract as that re- 
lied on by the appellant had been entered 
into. On issue 1 he took the view that 
the defence raised in the previous action 
was not a bona fide defence because the 
respondent as well as the appellant knew 
that the raouza had previously been par- 
titioned into separate pattis. His judg- 
ment on this issue was as follows: 

The leading case on this point is the ruling 
reported as Suput Singh v. Ivirit Tcweiri (2). 
Taken as a proposition of law the plaintiff’s 
pleader admits it to be binding on this Court. 
His contention however is that his defence in 
the title suit was not false and that it was a 
bona fide defence which proved to be wrong. I 
do not agree with him on this point. The title 
suit was instituted by Bhagbati Kuer as plaintiff 
put in a petition for partition before the Collector. 
iJefendant 7 did not join the plaintiff in this 
petition. In the civil suit the main question 
of fact was as to the existence of pattis (as Ex. 1 
shows). Now the plaintiff know and ought to 
have known that his act in filing the petition 
for partition was wrong. And he certainly knew 
or ought to have known the existence of the 
I^attis. His action therefore in denying the exis- 
tence of pattis and in resisting the suit on that 
ground maiiily was also wrong. His deed of 
purchase makes mention of pattis (vide Ex. 6) 
and he admits in this suit that he was aware 
that pattis did exist in the village. It is clear 
therefore that his initial act which gave rise to 
the suit and his defence which resulted in the 
accumulation of costs were all wrongful to the 
knowledge of the plaintiff and of defendant 7 
(the present appellant), who of course admits 
Imowledgo of all these facts. The case is there- 
forc governed by the principle laid down in the 
( 2 ) L18B0T 6 Cal. 720. 


ruling quoted above and plaintiff and defen- 
dant 7 being joint wrongdoers, this suit for con- 
tribution will not lie and I hold accordingly.” 

From fchis judgment the respondent 
appealed to the Additional Subordinate 
Judge, who dismissed the appeal being 
of opinion that the appellant and respon- 
dent were joint wrongdoers by reason of 
having set up a defence which they knew 
to be untrue. The evidence before the 
Court was mainly documentary, showing 
that a private partition had taken place 
a long time ago and that several co- 
sharers had separate pattis. A copy of 
the judgment of 27th April 1914 was* 
also exhibited. The only oral evidence 
given at the trial was that of the respon- 
dent himself and of Kuldip Saha, the 
appellant's patwari. The Subordinate 
Judge found that the judgment of 27th 
April 1914 showed that the respondent 
and the appellant had denied in that suit 
that there had been a private partition, 
although they must have known that the 
contrary was the fact. From the evi- 
dence of the respondent in the present 
suit it appears that he frankly admitted 
that there had been a private partition 
many years ago before he acquired an 
interest in the property but said that it 
was Kutcha. The meaning of this clearly 
is that he thought the previous parti- 
tion was either of an informal character 
or that it otherwise failed to comply 
with the provisions of S. 7, Estates 
Partition Act, in which case it would 
not be such a partition as would debar 
the Collector from proceeding with 
the babwara proceedings which the res- 
pondent had instituted. The truth is 
that the question of the existence of a 
previous partition is a mixed question 
of law and fact, and there is nothing re- 
l^rehensibld in such circumstances in 
denying the existence of a previous parti- 
tion even if it is known that the estate 
has been divided into separate pattis. 

As the question has been raised as to 
the exact nature of the findings of the 
Subordinate Judge, it is desirable that I 
should set out at length that part of 
bis judgment which deals with this 
question. He says: 

” Now the judgmeut (Ex. 1) shows that both 
the appellant and the respondent JIahabir denied 
the existence of a previous private partition 
altogether, but the fact that the denial was falsa 
to their knowledge is indicated by the statement 
made by the appellant himself in this case. Ha 
has the good sense to tell us in this case that 
there actually existed a private partition from 
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before he acquired a xjroprietary interest in 
Mouza Rahniatpur long ago, but he adds that 
the partition was Kutcha. But wli^thcr the 
partition was Kuchat or not, the fact remains 
that there was a partition and that each pro- 
prietor cr set of proprietors was in exclusive 
possession of separate pattis to the knowledge 
of the appellant, and so there can be no room 
for doubt that the total denial of the existence 
of a private partition was false to the knowledge 
of the appellant and the respondent. Matters 
might have stood on a different footing if the 
appellant had admitted the existence of the pri- 
vate partition and merely pleaded that it was 
effected without the intervention of a Court or 
was somehow incomplete or informal. Then it 
will bo observed that the appellant admittedly 
moved the Collector for partition and though the 
respondent did not join with him in doing so, 
he too approached the Collector for partition 
shortly after and both of them resisted when 
Bhagbati Kuer pleaded before the Collector and 
before the District Judge that there was a pri- 
vate partition and that the Mouza was not on 
that account liable to be partitioned. It seems 
to me therefore that this attempt to get the 
Mouza partitioned and to do away with the pri- 
vate partition was made by the appellant in 
concert with the respondent. It is true there 
is no direct evidence of appellant’s colluding with 
respondent to set up a false defence. The cir- 
cumstances disclosed strongly argue in favour of 
such a czallusion. In such circumstances I am 
inclined to agree with the learned ^[unsif and 
to hold with him that the appellant and the 
respondent wore joint wrongdoers and that the 
appellant cannot maintait\ a suit for contribu- 
tion against him. In the resvilt the appeal fails 
and is dismissed. I make no order for costs.” 

Before dealing with the effect of these 
findings, it is desirable that I should 
state how the matter was dealt with by 
the learned Judge of this Court when 
the case came before him on appeal and 
•from whose judgment the present ap- 
peal is brought. Tie was of opinion that 
even if the decision of the lower Court 
amounted to a finding that the fdaintift' 
and the respondent conspired to put 
forward and maintain a false defence in 
the previous suit, this would not amount 
to an actionable wrong for-which damages 
might have been recovered by the plain- 
tiff in that suit, as he would be amply 
indemnified against such collusive acts 
by the award of costs. He was of opinion 
that the rule prohibiting contribution 
between joint tort-feasors was rocogni^^ed 
in India, but that in the present case there 
was no actionable wrong to which the 
plaintiff and the defendants were parties 
and that even if the findings of the lower 
appellate Court were such as he, for the 
purposes of his judgment, assumed them 
to be still there was no reason why con- 
tribution in this case should not be aU 
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lowed. At the same time he thought 
that if his view of the law were wrong, 
it might be necessary to reman 1 the case 
to the lower Court for further findings. 

In the view I take of the findings of 
the lower Court it is unnecessary to de- 
termine how far the learned Judge of 
this Court was justified in the view he 
took of the legal aspect of the case. I 
have quoted above the judgment of the 
Subordinate Judge at length, because it 
is contended that the finding is that the 
respondent and the appellant nob only 
set up a false case in their written state- 
ment by way of defence to Bhagbati 
Kuer’s suit, but conspired together to 
do so and then gave false evidence in 
support of it as part of the conspiracy. 
If that were indeed the finding, it might 
be that the Court would not assist either 
party in such a conspiracy to recover 
from the other a contribution towards 
the costs incurred as the result of setting 
up what they knew to be a false defence 
and supporting it by perjury in the witness- 
boy. But I cannot read into this judg- 
ment any intention to arrive at such a 
conclusion. The learned Judge finds 
that there is no direct evidence of the 
appellant colluding with the respondent 
to set up a false defence but agrees with 
the Munsif that they were joint wrong- 
doers. 

The earlier part of his judgment , 
in which he finds that the total denial 
of the existence of a private partition 
was false to the knowledge of the ap- 
pellant and the respondent, must refer 
not to oral evidence given at the trial 
in the title suit of which there is no 
evidence, but to the defence pleaded in 
the written statement. The appellant 
in fact gave no evidence in that suit. 
This view is further borne out by the 
concluding passage of the first paragraph, 
where he refers to the matters pleaded. 
But in order to satisfy ourselves and 
obviate the necessity of a remand, we 
have looked at the evidence given in this 
case and there is not a word either in 
the oral evidence of the only two wit- 
nesses called or in the judgment in the 
title suit (Ex. l) which could possibly 
justify a finding that there was a con- 
spiracy such as that suggested or that the 
respondent gave perjured evidence. It 
aiipears from Ex. 1 that the issue framed 
on this 'question was: 
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“ whetlier Monza Rahmatpur, Tauzi No. 4058, 
has been completely and formally privately 
partitioned as alleged by the pl iintifi.” 

In dealing vpith that issue the District 

t says: 

*' The defence relies, upon S. 7, and argues 
that the admissions in the plaint that the lands 
included in Khewat 1/20 are joint disproves the 
fact of a complete and formal partition." 

He then deals at length with a number 
of documents and comes to the conclu- 
sion that they establish a private parti- 
tion many years ago. The only witness 
whose evidence is referred to is one Jena 
Raut, who denied ever having heard of 
the pattis although his vendor’s Khewat 
mentions them. The learned Judge says 
this shows the unreliable nature of the 
defence evidence. This witness is ap- 
parently singled out as one who went to 
great lengths but the respondent’s evi- 
dence is not mentioned nor is there any- 
thing from which it can be inferred that 
he gave false evidence. The respondent 
in his evidence in tho present suit ad- 
mitted he knew of the existence of sepa- 
rate pattis but contended that they only 
indicated what he calls a Kutcha parti- 
tion, and there is nothing to show that 
he gave evidence inconsistent with this 
in tlie title suit. It would be useless 
therefore to remand this case which was 
instituted four years ago for findings on 
a point which on the evidence could only 
he decided in the respondent’s favour. 

It must be taken that the finding of the 
Subordinate Judge tliat the appellant 
and respondent ‘were jointwrongdoers 
is based on the fact that by their written 
statement they denied the existence of 
an earlier formal private partition. As 
already pointed out, this is a mixed 
question of law and fact and was a per- 
fectly legitimate plea. In any case there 
is nothing wrong in a defendant putting 
the plaintiff to proof of the fact neces- 
sary to prove his claim by denying in 
the written statement the existence of 
|such facts. It is for the plaintiff to 
prove his case and if his proof fails, the 
defendant will succeed even if the facts 
are capable of proof to the knowledge 
of the defendant. To hold that it is a 
ftort for the defendant by his pleadings 
to deny a fact which he knows to be 
true even if he has no evidence to the 
contrary, is a proposition which cannot 
bo supported on any known principle of 
law. It follows therefore that on the 
lacts found by the lower Court the par- 
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ties were not 'wrongdoers in the sense 
which \yould debar contribution between 
them. The case of Surput Singh v. 
Imrit Tetvari (2) relied on by the Munsif 
is certainly no authority for the proposi- 
tion that there is no right of contribu- 
tion between joint defendants in respect 
to the costs awarded against them and 
paid by one of them in an action in 
which they knew that the facts pleaded . 
in the defence could nob be established. 
The costs in that case were awarded 
against the plaintiff and the defendant 
in an action for tort, the tort consis- 
ting in cutting down trees, the property 
of the plaintiff, in the original suit. 

The only question for consideration 
was whether notwithstanding that the 
original suit was grounded in tort, the 
defendants were wrongdoers in the sense 
that they knew or ought to have known 
that they were doing an illegal or wrong- 
ful act or whether the acts complained: 
of were not in fact committed under a 
bona fide claim of right. The case was 
remanded for findings upon this point, 
but so far from establishing the appel- 
lant’s contention it recognizes that there 
may in certain cases be contribution 
even between tort-feasors. This also 
was the view of Lord Herschell, L. 0., 
and Lord Waston in Palmer v. Wick 
Steam Shix>ping Co., Ltd. (3), in which 
the former expressed the view that al- 
though it was now too late to question 
the decision in Merryweather v. Nixatt. 
(4), it did not appear to be founded on 
any principle of justice or equity which 
would justify its extension to the juris- 
prudence of other countries. That the- 
rule of non-contribution between joint 
tort-feasors exists in India cannot, I 
think, be questioned, but the authorities 
appear to show that it ought only to 
apply in cases where the parties are 
wrongdoers in the sense that they knew 
or ought to have known that they were 
doing an illegal or wrongful act: Sreeputty 
Roy V. Lahara’m Roy (5). In the case 
now under consideration the act relied 
on by the appellant is the setting up of a 
defence to a suit which the defendants in 
that suit knew could not be substantiated 
in fact and that they combined together for 
that purpose. This was, in my opinion, 
a perfectly legitimate act for the reasons 

(3) [18941 A. C. 318. 

(4) [17991 8 T. R. 186. 

(5) [18071 7 W R. .384. 
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already given and ifc is an abuse of language 
to describe a combination for the purpose 
of carrying out a lawful act as collusion or 
conspiracy. Nor are we concerned in 
any way with the motives which influ- 
enced that action. They may have been 
malicious or they may have been morally 
unimpeachable, but in neither case would 
the Court be justified in treating as a tort 
that which was not legally wrongful. 
Viewed from this standpoint I agree 
with the conclusions arrived at by the 
learned Judge of this Court, although I 
think he expressed the legal principle upon 
which he acted in language of tco wide 
import which, if taken as of general ap- 
plication and apart from the facts of this 
case, may be misleading. He says that 
a conspiracy to put forward and maintain 
a false defence is not a wrong for which 
the law allows a remedy by an action 
for damages. If this is limited to a 
defence put forward by the pleadings 
I agree with the proposition intended to be 
laid down, but the word conspiracy” does 
not appear to me to be an apt term for 
expressing such a case. Indeed the lan- 
guage used might leal to the conclusion 
that it was not a wrongful act to con- 
spire together to commit perjury in sup- 
I>ort of a defence known to be unsupport- 
able, which would in itself ho a crime 
Certain cases were relied on by the 
appellant in support of the contention 
that where two defendants have jointly, 
and in collusion with each other sot up a 
false defence which has failed and co. 5 ts 
liave been decreed against them jointly, 
there is no right of contribution by the 
lOne who has discharged the joint liability 
for costs under the decree. The first case 
is that of Vayangara Vadaka Vittil 
Mayija v. K adugochen (6). It does not 
appear from the report whether the costs 
wore incurred in an action for tort or not. 
The Munsif found that the cost.s awarded 
wore in the nature of a fine as comi>on- 
sation for damages and dismissed the suit. 
The High Court found that the plaintifi' 
was in fact the real defentlant in the 
former suit and tliat the defendant was 
merely a kanomdar and further that 
they colluded together in order to defeat 
the plaintiff in the previous suit. They 
considered that they were bound by the 
principles laid down in the case of SupriU 
Singh v. Imrit Tewari (2) (ubi sup.) and 
^hat the plaintitt’ was not entitled to 
(0) 7' Mad! >9.' ' 
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contribution from the defendant. The 
judgment appears to have been based 
upon the fact that the plaintiff w'as the 
real defendant and that the defendant 
was not directly interested in the previ- 
ous suit, but it recognized the general 
rule as to contribution between joint 
defendants for costs paid by one of them. 

The case of Gohind Ghundei' Nundy v. 
Srigobind Chowdhry (7) appears to have 
gone somewhat further. It was found 
that the plaintiff and defendant had com- 
bined together in a former suit to defeat 
the plaintiffs in that suit and with that 
object they put in false defences. The 
learned Judges relied upon the case of 
Vayangara Vadaka Viitil Manja v. 
Kadugochen (6) (ubi sup.) for the propo- 
sition that where the plaintiff colluded 
with the defendant in a former suit to 
endeavour to defeat the plaintiffs there, 
and was made liable for costs, no suit for 
contribution in respect to such costs 
would lie, and remanded the case to the 
lower Court for further findings. If it 
was the intention of the learned Judges 
in that case to lay down a rule that con- 
tribution cannot bo recovered between 
co-defendants for costs paid by one of 
them on the ground that the defence in 
the previous suit denied a state of facts 
known by the defendants to 1)0 true, I 
must respectfully decline to follovv that 
ruling, nor do I think that the proposi- 
tion there broadly stated necessarily 
follows from thecaso reported as Muritiga 
Mangalalh Gopalan Nayar v. Kin- 
yaka Kovilugath Valia Tamburathi (8), 
which was relied upon in support of it. 
The expression ‘‘false defence.” which iias 
been used from time to time in judgoients 
in which the question of contribution has 
been considered, appears to mo to have 
led to some confusion of thought and to 
have induced tho Courts in some cases to 
treat as a wrongful act that which in 
itself was iiorfectly legitimate. 

Thd English case oi Dcarsly w . '^liddle- 
week (9) was also relied upon for the 
I)roposition that where co-defondants are 
decreed to pay the costs of an action, 
one of them who has paid the whole of 
the costs cannot ol)tain contribution from 
tho other. The case which is very 
shortly reported, tho judgment consisting 
of about six lines, appears to have been 

(7) [18071 21 Cal. 

(8) [ 1881 ] 7 Mad. 87. 

(9) [1880] 18 Ch. D. 230. 
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based upon a dictum of the Court of ap- 
peal in the case of Real and Personal 
Advance Company v. McCarthy (10), 
which had been decided on the previous 
day and referred to by one of the learned 
counsel engaged to the effect that no ap- 
portionment of or contribution for costs 
could be obtained by one co-defendant 
against another in an independent pro- 
ceeding. That case is reported at p. 362 
of the same volume and came before the 
Court of appeal on the plainbitf’s objec- 
tion to taxation. One of two defendants 
in an action in ejectment obtained leave 
to withdraw his defence on the terms of 
his paying to the plaintiffs their costs 
of the action, so far as they were occa- 
sioned by the said defence of the said 
defendant.” Upon taxation of the plain- 
tiff’s costs against that defendant the 
Taxing Master held that the only costs 
which such defendant was liable to pay 
under the order were the increased costs 
occasioned by such defendant having de- 
fended tlie action and that he was not 
liable to pay an apportioned part of the 
plaintiffs’ general costs. The Court of 
appeal supported the Taxing Master, 
One of the questions was whether part 
of the general costs of the action ought 
not to be ai^portioned against those de- 
fendants under the terms of the order. 
The dictum relied upon in Dearsly v. 
Middleweek (9) was in these words: 

“If the appellants were right in their action, 
they ought to have their whole costs from the 
defendants or some of them. But this is Oom- 
mon law action and at Common law there is no 
such thing as apportionment of costs. There is 
an apportionment of costs in equity, but it is of 
quite a different kind. It is an apportionment 
of costs between different claims.” 

The question of contribution between 
co-defendants, where one of them has 
paid the liability of both, was not dealt 
with, and the case of Dearsly v. Middle- 
loeek (9) appears to have been based upon 
a misapprehension of what was said in 
the earlier case. I cannot therefore re- 
gard this decision as an authority, con- 
flicting as it does with the principle of 
contribution now well recognized. The 
other cases relied upon by the appellant 
need nob be referred to in detail. They 
were cases where the parties were clearly 
joint tortfeasors, or where the plaintiff 
seeking contribution had been the real de- 
fendant in the previous suit or where the 
costs in respect to which contribution was 

(10) t.1880] 18 Cb. D. 3C2. 


claimed had not in fact been paid by the 
plaintiff. On the other hand the case oiBra- 
jendro Kumar Roy v. Rash Behari Roy 
(11) clearly recognizes the principle upon 
which the right to contribution in such 
cases is based. In that case a decree had 
been obtained against the plaintiff and 
the defendants for damages for breach of 
a covenant not to open a ferry at a parti- 
cular place. The decree was executed 
against the plaintiff alone, who 'there- 
upon brought a suit for contribution 
against his co-defendants in the former 
suit. Both the lower Courts dismissed 
the suit on the ground that the plaintiff 
and the defendants had been joint wrong- 
doers and that no suit for contribution 
would lie as between them. The High 
Court held that the rule relied upon by 
the Courts below had no application to 
the circumstances of the case and that 
the plaintiff was entitled to maintain his 
action. The Munsif had found that the 
plaintiff and the defendants made a con- 
spiracy and opened the ferry ghat in 
violation of an agreement made by them 
in favour of the plaintiff in the suit for 
damages, and that they knew that they 
were doing an illegal or wrong act, and 
for that reason held the suit not tenable. 
The District Jndge took the same opi- 
nion, holding that as the ferry had been 
opened in violation of an agreement pre- 
viously come to, it seemed to him that 
this constituted the defendants wrong- 
doers in the sense that they knew or 
ought to have known that they were do- 
ing a wrong or unlawful act The High 
Court came to the conclusion that both 
the Courts below erred in treating the 
plaintiff and defendants as wrongdoers. 

“When the Munsif speaks of a conspiracy”, 
said Norris, J., in his judgment, “the utmost 
that he can mean is that the plaintiff and defen- 
dant met together and deliberately agreed to 
break their covenant and establish a ferry ghat. 
This is not sufficient to constitute a conspiracy. 
To constitute a conspiracy there must be an 
agreement between two or more persons to do some 
thing either malum prohibitum or malum in 
se or to do something which they are entitled to 
do only by illegal means;” 

and he came to the conclusion that the 
plaintiff and the defendants were guilty 
only of a breach of contract which would 
render them liable for damages under 
their contract but which was not in it- 
self an actionable wrong. The Court 
allowed the appeal but remanded the 


(11) [1886] 13 Oal. 300. 
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case to the lower Court to be tried on 
the merits. 

The case of Shakul Kameed Alim Sahib 
V. Syed Ebrahim Sahib (12) is another 
case where the Subordinate Judge had 
dismissed a suit for contribution partly 
on the ground that the parties had put 
in a false defence in a previous suit which 
had failed. The suit in which the costs 
were incurred was one for partition and 
the whole of the costs had been paid by 
one of the defendants who sought contri- 
bution from his co-defendants. The 
High Court, consisting of Sir Arnold, 
Wl^te, C. J., and Benson, J., allowed bho 
plaintiff’s claim for contribution, as there 
was no tort which could bring it within 
the ruling of Merrijweather v. Nixan (4). 
It seems clear therefore that the doc- 
trine of contribution is well recognized 
in this country and that the only cases 
in which it will not be enforced are those 
in which a liability arises out of a joint 
wrong or where the equities of the case 
jdemand that the plaintiff should nob re- 
cover, as where the party sued was 
merely a formal defendant in the previ- 
ous suit and not personally interested in 
the result of it. Again there may be 
cases where it is just and proper that 
the liability should be apportioned in un- 
equal shares. In the present case it 
seems to me that no distinction can be 
|drawn between the respective liability 
of tlie plaintiff and defendant and that 
this appeal should be dismissed with 

sts. 

Adami, J. — I agree. 

V.S./ R.K App eal dism issed. __ 

(12) 26 Mad. 373. 
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Mt. Nasibaji — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 440 of 1917, De- 
cided on 11th December 1917 from 
order of Addl. Dist. Magistrate, Patna, 
D/- 17th October 1917. 

Criminal P. C., (1898), S*. 125 and 428— 
S.428 does not apply to order under S. 125 — 
Drder directing furnishing of security illegal 
or irregular— Order should be set aside and 
not remanded for further inquiry. 

A proceeding under S. 125 is neither appellate 
nor revisional and S. 428 of the Code dealing 
with remand has no application to an order under 
S. 125. 

Whore therefore a District Magistrate finds 
that an order directing the furnishing of secu- 


rity is illegal or irregular he should set it aside. 
He has no jurisdiction to remand the case to the 
Magistrate for further inquiry. {J? 172 O 1] 

Bankin Ch. Dey — for Petitioner. 

Judgment. — The petitioner in this 
case complained on 28th August 1917 
against one Nursingh Singh and others, 
with whom she had a long standing dis- 
pute and litigation. The matter was 
referred to the Sub-Deputy Magistrate of 
Bavh for inquiry, who recommended 
that the accused named by the petitioner 
be bound down under S. 107, Criminal 
P. C. Accordingly the Subdivisional 
Magistrate instituted proceedings against 
those persons, and on 20th September 
1917 ordered Nursingh Singh and others 
under S. 118 to execute a bond with 
sureties. This order of the Magistrate 
was upheld in appeal by the District 
Magistrate under S. 125, Criminal P. C. 
The Subdivisional Magistrate however 
on the very day that he passed orders 
under S. 113 against Nursingh and others, 
instituted proceedings under S. 107 
against the petitioner Mt. Nasiban who 
was complainant in the first case. The 
Magistrate in his order of the 20th Sep- 
tember referred to above says as follows: 

“From facts which came to light in the course 
of proccediugs under S. 107, Criminal P. C., in- 
stituted by Mt. Nasiban against iNursingh Singh 
and others, it appears to mo that both parties 
are equally to blame for the danger of a breach 
of the peace which exists. I therefore order her 
to show cause under S. 107, Crimiual P. C.. why 
should not give socuritj* of Rs. 100 with two equal 
sureties to keep the peace for one year.’’ 

Thereafter one witness Nursingh, ac- 
cused in the counter- case, was examined 
by the Magistrate and the order against 
the petitioner was made absolute. The 
petitioner moved the District Magistrate 
of Patna, under S. 125, Criminal P. C. 
Her application was disposed of by the 
Additional District Magistrate by his 
order dated 17th October 1917. By this 
order the Additional Magistrate sent tho 
case back to the sul)divisional ollicor for 
recording tlie evidence in full of both 
parties, and to i-esubmit the record to 
liirn. Ho remarked that: 

“the proceeding under S. 107, Criminal P. C., 
again.st the petitioner was framed wiLliout pre- 
vious warning,” 

and that: 

“she had no idea that she would be called upon 
to answer a charge under S. 107, Criminal P. C.” 

and that: 

“the record showed that the inquiry into the 
charge was not as complete as one would wish.” 

In these findings the Additional District 
Magistrate Y^'^ctically recorded “ sulU- 
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cienfc reason” for setting aside the order 
of the Subdivisional Magistrate and can- 
celling the bond under S. 3 25 of the 
Code. He should have accordingly set 
aside the order of the Subdivisional Ma- 
gistrate binding down the petitioner. I 
do not find any provision in the Code 
for the remand order that the Magistrate 
made in this case. The proceeding under 
S. 125 is neither appellate nor revisional: 
Barka Chaiidra Dey v. J ummejoy Dutt 
(l). S. 428, Criminal P. C., dealing with 
remands has no application to an order 
under S. 125. The order of the District 
Magistrate was therefore bad and should 
be set aside. The order ef the Subdivi- 
sional Magistrate is equally irregular and 
illegal. 

Mt. Nasiban was merely a witness in 
the case which she had brought against 
Nursingh Singh and others under S. 107. 
Her case was that there’ was an appre- 
hension of a breach of the peace on ac- 
count of the overt acts of the opponents, 
Nursingh Singh and others, and that they 
were molesting her and her husband. 
There was, as said above, a report against 
her opponents by a Sub-Deputy Magis- 
trate, but there does not appear to be 
any re{)ort either of the police or of the 
Magistrate that she was likely to com- 
mit a breach of the peace. The proceed- 
ing against the Mussamat was instituted 
by the order of the Magistrate of 20th 
September. This order also does not show 
that she was doing any act from wliich a 
breach of the peace on her part could be 
appreliended . Tlie order is wrong under 
S. 107, which says that: 

'‘whenever a ■Magistrate is informed that any 
person is likely to commit a breach of the peace 
or disturb the public tranquillity he can then 
take action under the section.” 


The reason for the Magistrate to draw 
up proceedings under S. 107 against the 
petitioner appears to be that he considered 
her to be a litigant aud unscrupulous wo- 
man and that from the evidence recorded 
by him in the case in which she was 
only a witness it appeared to him that 
‘‘both parties were equally to blame for 
a clanger of a breach of the peace.’ I do 
nob think that this is enough for the Ma- 
gistrate to exercise jurisdiction under S. 
107. It is not known what facts came 
to the knowledge of the Magistrateduring 
the hearing of the proceedings against the 
opponents of the Muassamat. The proceed- 


(1) [1905] 32 Cul. 918. 


ings are therefore ultra vires. The second 
ground upon which I would set aside tho 
order of the Magistrate is that the ma- 
terial before him was too meagre for bin- 
ding down the Mussamat. One witness,. 
Nursingh, who was her opponent, was 
examined and upon the evidence of that 
witness alone the Magistrate bound down 
the Mussamat. His evidence is quoted 

hereunder in extenso: 

"Mt. Nasiben is always troubling me and abu- 
sing me. I brought a case against her and got a 
decree for money. This is the reason, for her' 
ill feeling. She once brought a case of loot 
against me in which I was acquitted.” 

The witness does not speak of %ny 
danger of the breach of the peace on the 
part of the Mussamat, He is her opponent 
and is too much interested and vindictive- 
to be relied upon. His evidence is not 
enough for the binding down of the Mus- 
samat. As held by the Additional District 
^lugistrate, no previous warning was 
given to her that she was to answer a 
charge under S. 107 when she came to 
attend the Court to give evidence in her 
case. I should say that the petitioner 
was taken by surprise. The order of the 
Magistrate should therefore be set aside. 
If the Magistrate believes that there is a 
danger of a breach of the peace to be 
committed on the part of the Mussamat he 
should institute'regular proceedings afresh 
under S. 107 and dispose of them accord- 
ing to law. The present proceedings are 
therefore quashed. 

V.S./r.K Proceedings quashed. 
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JwAi/A Prasad, J. 

Biru 'Phahur and another — 2nd Party 
— Petitioners. 

V. 

Gokhul Baut and others — Isb Party — 
Opjjosite Party. 

Criminal Eevn. No. 67 of 1918, Deci- 
ded on 8th March 1918, from order of 

Magistrate. Sitamarhi. 

Criminal P. C.. (1898), Ss. 133 and 137— 

Parties consenting to decision upon local 
— Regular trial is not dispensed with — Order 
without trial is illegal. 

Where in a proceeding under S. 133 the 
opposite party appears and shows cause, the 
Magistrate should under S. 137 of the Code hold 
an inquiry as provided for the trial of summons 
cases. The consent of the parties to have the 
case decided upon the local inspection does not 
dispense with the necessity of bolding a regular 
trial under S. 137 and deciding the case on legal 
evidence. LP 1*^3 C 1} 
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Murari Prasad — for Petitioners. tion says that none of the parties ad- 


Baikiintha Nath Milter — for Op- 
posite Party. 

Judgment. — The order of the Magis- 
trate is clearly illegal, inasmuch as the 
Magistrate has not followed provisions 
of law prescribed in S. 137, Criminal 
P. C. The conditional order under 
S. 133, Criminal P. C., was issued upon 
the petitioners on the complaint of 
the opposite party that there was ob- 
struction to a public way. On 2nd 
December 1917 the petitioners showed 
■cause, asserting that the way was not a 
public one but w'as a private land known 
as gairmazi'ua land belonging to the 
plaintiffs as proprietors thereof. At the 
request of the parties on 16th December 
1917 the Magistrate inspected the land 
in dispute and directed the case to he 
put up on 19th for orders. On 19th the 
Magistrate held that the land in dispute 
was a clear path for men and cattle and 
directed the removal of the obstructions 
fixing 9th January 1918. The above 
order was passed solely on the result 
of the previous local inspection held by 
the Magistrate. As the opposite party 
had already sliowed cause the procedure 
to be adopted was that prescribed under 
S. 137. Criminal P. C., that is, the Magis- 
trate should have held an inquiry as 
provided for the trial of summons cases. 
The Magistrate was bound to call upon 
the complainant to adduce evidence, and 
then, if he was satisfied upon the avi- 
dence adduced by the complainant, the 
opposite party should have been called 
upon to rebut that evidence and the 
order should have been made under 
Cl. 3, S. 137, as a result of the evidence 
on both sides. The consent of the parties 
to have tlio case decided upon the local 
inspection does nob dispense with the 
necessity of holding a regular trial under 
S. 137 and deciding the case on legal 
evidence. The case of Upendra Nath 
Mandal v. liampal (l) is an express 
authority upon this point. The peti- 
tioners had a right to tost the evidence 
adduced by the complainant and to cross- 
examine the witnesses. 

The Magistrate arrived at the conclu- 
sion simply by tlie local inspection and 
hence the opportunity of testi ng the testi- 
mony of the Magistrate l)y cross- 
examination by tlie opposite party was 
deniel. The Magistrate in his oxplana. 

(1) Liy09l 4 I. 0. Ir'G. 


duced evidence. The result in that case 
was that the complainant refused to sub- 
stantiate his case by offering evidence, 
and therefore the conditional order 
should have been discharged. I had an 
opportunity of dealing with the question 
lately in Ravisaran Koeri v. Ramlagan 
Ahir (2), in which the authorities on the 
point have been reviewed, notably the 
case of Sarojhasini Devi v. Sripati 
Charan (3). 

The result is that the order of the 
Magistrate is set aside, and the case is 
sent back to him to hold an inquiry in 
accordance with law. 

v.S./r.K. Case sent hack. 

(2) [19181 43 I. 0. 700. 

(3) [1915] 42 Cal. 702=28 I. C 799. 
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Emperor 

V. 

Shamakandu and others — Accused. 

Criminal Ref. Nos. 32, 33 and 34 of 
1917, Decided on 15th .Tune 1917, made 

bv the Sess. Judge, Shahabad. 

Police Act (5 of 1861), S. 30, Cl. (2)— Li- 
cense to control procession — Notice, special 
or general, must be issued on each occasion. 

Under S. 30 there must be a notice, special or 
general, on each occasion on which an intended 
assembly or assemblies is or are required by the 
Superiutondent of Police to be controlled by 
me.ans of licenses to be taken out by the persons 
celebrating the fc.stivities concerned. [P 174 C ll 

Judgment. — This criminal reference 
has been made by the Sessions Judge 
of Shahabad under S. 438, Criminal 
P. C., recommending tliat the order of 
the Magistrate of Sassavam, dated 29tli 
.January 1917, convicting the accused of 
an offence under S. 30, Cl. 2, Act 5 of 
1861, and sentencing him to a fine of 
Rs. 20, in default 7 days’ simple impri- 
sonment, bo rovorsod. Ho has been con- 
victed for taking out a Mohurrum pro- 
cession without a license on IGtli Decem- 
ber 1916 and thereby disobeying S. 30, 
Cl. (2), .\ct 5 (1861). Under the afore- 
said clause the District Superintendent 
of Police or Assistant District Suporin- 
tondent of Police may: 

“on being satisfied that il is intended by anv 
pcr.'sona or clas of persons to convene or collect 
an assembly in any such (public) road, street, or 
thoroughfare, or to form a procession which 
would, in the judgment of the Magistrate of the 
district or of the .suIxUvision of a district ifnn- 
coiitrollcd, bo lilccdy to cause a breach of the 
pc.\cc, require by general or special notice that 
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the persons convening or collecting such assem* 
bly shall apply for a license.” 

The penalty for disobeying the requisi- 
tion made by the notice issued by the 
District Superintendent or Assistant 
Superintendent of Police under the afore- 
said clause is prescribed by S. 30, Cl. (2) 
of the Act, which says that every person 
opposing or not obeying the orders issued 
under the last three sections, Ss. 30, 30- A 
and dl, shall be liable, on conviction by a 
Magistrate, to a fine of Rs. 200. In the 
present case the Mohurrum procession 
was taken out on 16th December 1916. No 
general or special notice appears to have 
been issued requiring that persons taking 
out processions on that occasion should 
apply for a license. A copy of a notifica- 
tion issued by thoDistrict Superintendent 
of Police, dated lOth November 1915, has 
been produced. This order was in con- 
nexion with the then ensuing Mohurrum 
of 1915 as mentioned in the report of the 
District Superintendent of Police to the 
District Magistrate. The District Magis- 
trate approved of the report of the Dis- 
trict Superintendent of Police. That 
approval relates only to the procession 
to be issued or to be taken out for the 
then ensuing Mohurrum referred to in 
the note of lOth November 1915. It 
cannot refer to the procession in question 
that was taken out by the accused in 
December 1916. 

I agree with the learned Sessions 
•Judge that there must be a notice, special 
or general, on each occasion on which an 
intended assembly or assemblies are re- 
jquired by the Superintendent of Police 
to bo controlled by means of licenses to 
be taken out by the persons celebrating 
the festivities concerned. Xt is admitted 
by the District Magistrate in his expla- 
nation to tlie Sessions Judge that there 
was no notice forbidding the procession 
in connexion with the Mohurrum of 
19IG. The notice or the order of the 
District Superintendent of Police of lOtli 
November 1915 appears to me to have 
become inoperative and has no force or 
application to the celebrations of the 
Chaliswan (Mohurrum) of 1916 in respect 
of which the accused has been convicted. 
The recommendations of the learned 
Sessions Judge are, therefore, accepted 
and the order of the Subdivisional 
Magistrate convicting the accused is, 
therefore, set aside, and the fine, if al- 
ready realized, will be refunded. This 


judgment will govern also Criminal 
Reference No. 33 of 1917 {Emperor v. Ab- 
dul Latif and Abdul Majid) and No. 34 
of 1917 {Emperor v. Masudan Khalifa 
Abdul Wahid and Abdul Samad) in which 
the accused have been convicted by sepa- 
rate judgments of tha-same date and on 
the same charge. The points for consi- 
deration in all these references are the 
same. The convictions of the accused in 
References Nos 33 and 34 of 1917 are 
also set aside and the fines, if already 
realized will be refunded. 

v.s /r.k. Orders set aside. 
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JwAiiA Prasad, J. 

Manzur Eussain and others Peti- 
iioners. 

V. 

Gauri Eal Das and others — Opposite 

Parties. . ^ . 

Criminal Revn. No. 207 of 1918, Deci- 

3ed on lOth June 1918, from order of Sub 

livl Magistrate, Banka, D/- 19-3-1918. 

(a) Criminal P. C.,(1898h S- 147-.Existence 

of right of use of water— Order directing ob- 
struction to be removed or dam to be con 

structed is legal. » i. i.u i- ... 

Where a Magistrate finds as a fact that a right 

af use of water in favour of any party exists, he 

can under S. 147. either direct an obstruction to 

be removed or direct that an obstruction or dam 

be constructed, as the case may be. for the pur- 

pose of enabling the party to enjoy 

water declared in his favour. , . i7.® ° 

(b) Criminal P. C.. (1898) S. 147-D.spule 
concerning right to use of water .s w.thin 

® A dispute concerning the right to the use of 
water from an artificial water channel for the 
purpose of irrigation comes within tho^ sco^p^ of 

^ ^P^B. Das and Naresh Chandra Sinha 

— for Petitioners. ^ 

Hasan Imam and G. C. Pal for Op- 
posite Parties. , i« i.‘ 

Judgment.-This is an applicatiort 

aeainst an order o{ the Subdivisional 
Magistrate of Banka dated 19th March 
1918, under S. 147, Criminal P. C. The 
matter in dispute between the parties is 
concerning their right to the use of water 
from a certain channel called Loki Danr 
for the purpose of irrigation. The Doki 
Danr is an artificial water channel which 
emanates from the river Bilasi and runs 
through to the village of Majhgain.^ The 
second party belongs to Majhgain and 
Mainwa is a village north of Majhgain, 
and belongs to the ^^st party. The 
channel runs north to south. Both the 
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parties claim to take water from the 
channel by means of singhas, artificial 
water conduits, erected in the channel 
connecting it with the fields in the res- 
pective villages. The first party further 
claims a right to erect an obstruction in 
the channel with a certain opening on 
one side of it for the purpose of taking 
water to its own fields in Mainwa. The 
opening is kept in order to let the water 
flow down to the village Manjhgain. The 
police reported that there was a dispute 
between the parties regarding the use of 
water and that there was a likelihood of 
a breach of the peace on account of the 
dispute. It was expressly mentioned in 
the report of the police that the dispute 
was regarding the right claimed by the 
first party, the proprietor of Mauza 
Mainwa, to erect a dam across the said 
Loki Danr. The Magistrate upon that 
report drew up proceedings under S. 147 
setting forth that he was satisfied from 
the police report that a dispute existed 
between the parties which was likely to 

cause a breach of the peace 
“coDcerning the right of use of the Loki Daor. 
namely, the right to take water from it through 
a singha (narrow channel) at the place where 
the singha in question runs from the Loki D«anr 
to Mainwa.” 

Upon inquiry the Magistrate came to 
the conclusion that the first party had a 
right to use the water from the said 
water channel by constructing a dam 
with a small opening for the village of 
Manjhgain belonging to the second party. 
The Magistrate concluded his order in 
the following words: 

“I come to the conclusion that at the source 
of the upper singha of Mainwa close to a kath 
tree a bandh existed, with an opening south of 
it to allow sufficient water to flow downwards; 
that the first party have the right to maintain 
the bandh and repair it. I direct that the first 
party continue to maintain the bandh with tbe 
opening in the south and repair it from time to 
time until the opposite party obtain decision of 
a competent Court adjudging them entitled to 
prevent the first party from doing so.” 

The second party has moved this Court 
in revision and contends that the order 
of the Magistrate is without jurisdiction. 
The first ground urged in support of this 
contention is that within the terms of 
S. 147 the Magistrate had no right to 
declare that the first party had a right 
to maintain the bandh and repair it. 
In support of this contention the case 
of Empress v. Ganpat Kalwar (l) is 
quoted, decided by Prinsep and Hand- 

(1) 11900] 4 G. W. Nr77ir 


ley, JJ, There the dispute was between 
a landlord and tenant, the former 
disputing the right of the latter to re- 
erect a hub which had fallen down on a 
piece of land, the latter claiming the 
right to re-erect the hut. It was held 
that the dispute between the parties was 
one which raised the rights of the land- 
lord and tenant in regard to the use of 
the land held by the tenant and that as 
such was not one within the jurisdiction 
of a criminal Court to determine. It was 
pointed out that prima facie 

‘‘the tenant would be entitled to erect a gola and 
if the landlord claimed the right to prevent him 
his proper course is to apply to the civil Court 
for an injunction, etc.” 

It was further observed towards the 
concluding portion of the judgment that : 

“The proviso read with the body of the section 
clearly indicates that the legislature in enact- 
ing S. 147 intended to deal with rights to use 
land or water tbe property of others and as such 
in their possession.” 

There the land in question on which 
the hub was proposed to be erected by 
the tenant was in the possession of the 
tenant and no question arose regarding 
the use of land in the possession of an- 
other; nor was there any dispute in the 
nature of an easement. That case ob- 
viously has nothing to do with the pre- 
sent case, where each party is claiming 
the use of water emanating from tho 
river and running through a particular 
channel. The dispute between the par- 
ties in this case is clearly within tho 
terms of S. 147, Criminal P. C., “con- 
cerning the right of use of water includ- 
ing the right of easements.” It is 
next contended that the order of Magis- 
trate is bad, as it is in the nature of a 
declaration and that the Magistrate had 
no right to declare the first party entitled 
to erect a dam causing obstruction to tho 
free flow of water soutliwards to the 
land of the second party. This conten- 
tion is further based upon tlie fact that 
the direction of tlie Magistrate regarding 
the erection of the dam is in excess of 
the dispute specified in the proceedings 
under S. 145 quoted above. A reference 
to tho report of the police upon which 
the proceeding is based and the proceed- 
ings drawn up by tho I^Iagistrate, both 
of which are quoted above, will show 
that the dispute was not really regarding 
the use of water inasmuch as no party 
disputed the right of the other to the 
use of the water of the river coming into 
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of the proprietors, of both the villages of 


the channel, nor vvas there any dispute 
regarding the right of the parties to 
construct singhas or water conduits from 
the channel to the respective fields. The 
real dispute between the parties was the 
right claimed by the first party to con- 
struct a dam obstructing the free flow of 
the water southwards to the fields of the 
second party. The Magistrate held in 
terms of S. 147 that such a right did 
exist in favour of the first party. He 
Iwas competent therefore to pass a further 
order permitting the first party to erect 
the dam in order to enjoy the right of 
taking water to its own lands as held by 
the Magistrate. In the case of Pasupati 
Nath Bose v. Nando Bal Bose (2) Prin- 
sepand Handley, JJ., the learned Judges 
who had decided the case above quoted 
of JEmpy’ess v. Ganpat Kalwar (l)] held 
that the Magistrate holding that a party 
has a right to the flow of water for the 
purpose of irrigation has a right to 
declare that the free flow of water shall 
not be interrupted by the erection of an 
obstruction by tlie other party. This was 
based upon the words in the section make 
an order directing that such thing shall 
not be done/' The same was the view taken 
in the case of Lalit Chandra Neogi v. 
Tarini Prasad Gupta (3), decided by 
Ameer AH and Pratt, JJ.. and recently 
in the case of Dowlat Koer v. Siva 
Pershad (4) decided by Holmwood and 
Sliarfuddin, JJ. 

If the order directing the removal of 
the obstruction is within the terms of 
the aforesaid clause, the order directing 
the erection of a dam causing obstruction 
will be also within the clause preceding 
the above, namely, make an order for 
permitting such thi‘ng to bo done;” in 
other words, to my mind, when the 
Magistrate finds as a fact that a right of 
use of water in favour of any party exists 
ihe can under S. 147 either direct the 
obstruction to be removed or direct tliat 
an obstruction or dam be constructed, as 
bhe case may be, for the porpose of ena- 
bling the party to enjoy the use of water 
declared in his favour. I am thus of 
opinion that the order of fhe Magistrate 
is not ultra vires. The last contention 
was that ail the persons interested in the 
case were not made parties. No doubt 
the parties in this case w ore the servan ts 

(2) [19011 28 Cal. 734. 

(3) LlOOll 5 0. W. N. 

(4) [19111 lO I. C. C'lc. 


Manjhgain and Mainwa, The proprietors 
themselves were not made parties. 
While the order under S. 147 is not 
vitiated by the fact that the proprietors 
were not made parties, it is well known 
that the proceedings and the order of the 
Magistrate thereon are binding only upon 
the persons that were actually parties to 
the proceedings; and the Magistrate 
would have been well advised to make 
the proprietors also of both the villages 
'parties to the proceeding in order to finally 
determine the dispute of the real con- 
tending parties. The result is that the 
application is rejected. 

V.S./b.K. Applioation rejected, 
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JwAiiA Prasad, J. 

Ttata^i Kumar Mahto — Defendant- 
Appellant, 

v. 

Kangal Kumar Mahto and another 
Plaintiffs — Respondents. 

Second Appeal No. 361 of 1917, Deci- 
ded on 25th February 1918, from deci- 
sion of Sub-Judge, Purulia, D/- 26th 
February 1917. 

(a) Adverse Possession — Trespasser — Pos- 
session confers devisable and transferable 
interest. 

The possession of a trespasser, although with- 
out title, confers upon him a devisable and trans- 
ferable interest in the property and his heir or 
devisee can maintain an ejectment suit against 
any person other than the true owner who has 
entered upon the land. [P 177 C 21 

(b) Adverse Possession — Transferee from 
trespasser can tack donor’s possession to his 
own. 

A devisee of a trespaser can tack on the period 
of his devisor’s possession to that of his own to 
resist a suit for ejectmeut. fP 177 0 2] 

Gour Chandra Pal — for Appellant. 

Abani Bhusan Uukherjee— (or Respon- 
Judgment.— The only point raised 
in this appeal is that the lower ap- 
pellate Court is wrong in holding that 
the plaintiffs have acquired title by ad- 
verse possession of over 12 years. The 
facts found are as follows: 

The property in dispute belonged to 
one Thakur Das and was inherited by his 
son Alhad Kumar, who died about 20 
years ago leaving a daughter named Bidhu 
Kumarin and a stepmother, Baruni. The 
iflaintiffs are daughter's sons of Mt. 
Baruni. The defendants are the distant 
agnates of Alhad. Neither Baruni nor 
plaintiffs, nor the defendants have any 
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title to the property in suit which be- 
longs to Bidhu Kumarin. the daughter of 
Alhad. Baruni died in 1321, correspond- 
ing to August or September 1914. After 
her death there was litigation between the 
plaintiffs, who are grandsons of Baruni. 
and Bidhu Kumarin, daughter of Alhad. 
This was settled by means of a consent 
decree on 6th January 1915 in favour of 
the plaintiffs, who obtained delivery of 
possession by the civil Court. Prior to the 
delivery of possession there had already 
arisen a dispute as regards the property 
in suit between the plaintiffs and the 
defendants, which lei to a proceeding 
under S. 145, Criminal P. C. The pro- 
ceeding terminated on 6th May 1915, 
with an order declaring the defendants 
to be in possession of the property. 
Hence the plaintiffs brought the present 
suit on 25th May 1915. Both the Courts 
below have concurred in the finding that 
Bidhu Kumarin was never in possession 
of the property and that Baruni Kumarin 
was all along in possession ever since the 
death of Alhad and that she had been 
paying rent for the land and had her 
name recorded in the landlord’s shorista. 
In 1310 Baruni executed a deed of gift 
in favour of the plaintiffs. The name of 
Baruni was recorded in the landlord’s 
sherista anl after 1310 the plaintiffs’ 
names were substitute! in place of Baruni 
in the landlord’s sherista. 

The Courts below have hold that the 
plaintiffs came to be in possession of the 
lands in suit and continued to he in pos- 
session up to the time the dispute arose 
in 1014. Thus the possession of Baruni 
and thereafter of the plaintiffs, her 
grandsons and donees of the property, 
was continuous for over 12 years. The 
learned vakil for the appellants contends 
that the plaintiffs were in possession 
themselves for less than 12 years and 
that the period of possession of Baruni, 
their donor, should not be added for the 
purpose of computing the period of ad- 
verse possession, Tn support of this con- 
tention tlio case of Guroo Churn Dutt v. 
Krishna Moni Gupta (l), has been cited. 
In that case it was held that the posses- 
sion of one trespasser could not bo added 
to that of anotlier. But in that case both 
the tresi>assers wore independent and 
antagonists of eacli other, whereas in this 
case the plaintiff's do not claim indepen- 
dentlv of the first trespasser, Baruni but 
(i) 11803 i 2'G.‘W. N. sis; ' 
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derive their title from her whose posses- 
sion had already been running adverse 
against the true owner. 

The possession of Baruni, although 
without any title, conferrei upon her a 
devisable and transferable interest in the 
property and her heir or devisee could 
maintain ejectment against the person 
other than the true owner who has en- 
tered upon the land. This was the view 
taken in Asker v. Whitelock (2), and was 
affirmed by the Privy Council in Sundar 
V. Parbati (3) and since followed in 
Gobind Prasad Mohan Lal(i). Baruni 
and her donees, the plaintiffs deriving 
title through her can maintain a suit in 
ejectment against the defendants. The 
case of Brindaban Chunder Roy v. Tara 
Oiand Banerjee (o) held further 

“that the interest so passed confers an unim- 
peachable title which becomes complete as soon 
as the true owner’s claim is barred by limitation, 
the practical effect of which is to extinguish the 
title in favour of the party in possession;’’ vide 
also Gossain Das Chunder v. Issur Chunder 
Nath (6). 

The lower Court is therefore right in 
holding that the plaintiffs have ac luired 
an indefeasible and perfect title by pres- 
cription on account of their own posses- 
sion as well as that of Baruni. Tlie 
appeal is therefore dismissed with costs. 

v.S./r.k. Appeal dismissed. 

(2) [ISGGl 1 Q. B. 1. ’ 

(3) L18'.101 12 All. 51 = 16 r. A. 18G=5 Sar. 448 
(PC.). 

(4) [19021 2t Al'. 157. 

(5) [18731 20 W. R. 114. 

(G) [18771 3 Cal. 224. 
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Dawson-Mit.lkr, C. J. and Adamt, J. 

Mahabir Sahu and others — Defendants 
— Appellants. 

V. 

Ram Saran Sahu and others — Plain- 
tiffs — Tlespondonts. 

Letters Patent Appeal No. 4 of 19in, 
Decided on 23rcl -Tune iyi9, from deci- 
sion of Ali Imam, T., in Second Appeal 
No. 205 of 1917, D/- 18th .January 1918, 
reported in 44 I. C. 19. 

Riparian Rights — Right to use water of 
streamlet for irrigation or manufacture — 
Use must not interfero with lawful use by 
other proprietors. 

The right of a riparian owner to n'sc the water 
of a streamlet either for the purpose of irrigvtion 
or for the purpose of manufacture is an extraordi- 
nary U90 of the water and is subject to the con- 
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dition that the use shall not interfere with the 
lawful use of the water by other proprietors. 

LP 180 C 1] 

Beyasut Hasan — for Appellants. 

Siva Nandan Rai — for Respondents. 

Dawson-Miller, C J. — This is an appeal 
from a decision of a single Judge of this 
Court affirming a decree of the Subordinate 
Judge of Ranchi. The questions in dis- 
pute relate to the right of the defendants 
to use the water of a small stream which 
passes alongside or through their lands 
and then flows on into the land of the 
plaintiffs. It appears that some 40 or 
60 years ago the plaintiffs’ ancestors 
erected a dam across the bed of this 
stream which has at no time of the year 
a very great flow of water, and it appears 
that during the dry weather it is either 
entirely dried up or there is only a very 
small trickle. The object of erecting this 
dam across the river was that the water 
might accumulate and so be diverted for 
purposes of irrigating the plaintiffs’ land, 
of which they have about 100 bighas 
under rice cultivation. A few years 
before the institution of the present suit 
it appears that the defendants, whose 
land adjoins this stream a little higher 
up, had been erecting, or endeavouring to 
erect, dams across the stream for the 
purpose of diverting the water on to their 
own tenement in order to irrigate their 
own rice fields. The plaintiffs w-ere 
aggrieved by this on the ground that it 
did not allow sufficient water to flow 
down into their part of the stream, with 
the consequence that during the year 
immediately before the prosecution of 
the suit their fields were not properly 
irrigated and their crops suffered. They 
therefore instituted the present suit 
against the defendants claiming a de- 
claration that they had acquired a right, 
which they called a right of easement, 
to irrigate their lands in Mauza Nuru, 

•which is the mauza in which their lands 
arc situate, by diverting the water of 
the stream by means of a chohka and 
that the defendants have no right to 
interfere with or diminish the quantity 
of water flowing through the said stream. 

They also claimed an injunction restrain- 
ing the defendants from putting dams 
acToss tho stream and from obstructing 
the flow of water through the stream 
into’the plaintiffs’ village. They further 
claimed an injunction restraining the 
defendants from diverting the flow of 


water into the fields of their mauza. 
They asked that the defendants should 
be ordered to demolish the dams which 
they had erected and they further 
claimed damages. 

The matter came before the Munsif, 
who granted a decree in favour of the 
plaintiffs but with considerable modifica- 
tions. His decree declared that the 
plaintiffs have as much right to irrigate 
their lands as the defendants and that 
the defendants should not take or obstruct 
more than a twentieth part of the water 
of this rivulet for irrigating their landa 
at any time when these fields stand in 
need of irrigation. They were also res- 
trained from taking any more than the 
said quantity of water. That, of course^ 
was not the declaration or the injunction 
which the plaintiffs were asking for, and 
it did not satisfy them because their 
case was that, having acquired a right ot 
using the water for purposes of irrigation, 
by prescription over a period of more 
than 40 years, the defendants by using 
the water for the same purpose were 
interfering with the rights which they 
had acquired, and that, although the 
riparian owners would have the ordinary 
rights of user of the water for domestic 
purposes such as washing and drinking 
and watering their cattle, they had not 
extraordinary rights such as diverting 
the flow of water for the purposes ot 
irrigation so as to interfere either with 
the ordinary rights of the lower ripanan 
owners or with the rights which they had 
acquired by prescription. And, as there 
was only sufficient water in the stream at 
any time to satisfy the needs of the 
plaintiffs for the purposes of irrigation,, 
t^be defendants could not. in any 
use the water to any extent whatever for 

irrigating their own 

ferine with the rights of the plaintiffs. 

The matter was therefore taken on 
appeal to the Subordinate .Judge. The- 
Subordinate Judge in a very careful ]udg- 
ment, in which he reviewed tho authori- 
ties, seems to me to have come to a. 
correct decision. He found as a fact 
that the plaintiffs have acquired a pres- 
criptive right to the use of the water of 
this stream for purposes of irrigation. 
He finds as a fact that the defendants, 
although within the last few years tho> 
have endeavoured to divert the water 
for irrigating their own lands, have ac- 
quired no such prescriptive right to tno» 
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use of the water for the purposes of 
irrigatioD. He also finds that the stream 
is a small one and very little water re- 
mains in it. The water is barely suffi- 
cient for the purpose of irrigating the 
plaintiffs' land. Therefore, any water 
taken from this stream by the defendants 
has the effect of diminishing the quantity 
of water required for irrigating the 
plaintiffs' land. These are the findings 
of fact which the Subordinate Judge 
has came to, and by these findings this 
Court is bound. Having arrived at these 
conclusions, the learned Subordinate 
Judge set aside the decree of the Munsif 
and in lieu thereof he granted the follow- 
ing declaration ; 

"That the plaintiffs have acquired a right to 
irrigate their land of Mauza Nuru by diverting 
water from the streamlet which rises in the 
Ulgara bills, passes through villages Choriya and 
Saradih and flows into village Nuru. It is 
further declared that defendants have no right 
to use the water of this streamlet for the pur- 
pose of irrigation; and further they have no 
right to place mud dams across this streamlet 
and thereby diminish the quantity of water 
which flowed down the stream to plaintiffs’ 
village. The defendants are perpetually res- 
trained from constructing dams across the stream- 
let and also from interfering with plaintiffs’ 
right. The defendants are directed to remove 
the dams and ditch and channel existing in the 
bed of the stream within three months from the 
date hereof. In default the plaintiffs shall be 
entitled to have them demolished and filled up 
by Court in execution of decree. The plaintiffs 
shall also get Rs. 50 for damages in this case 
from the defendants"; 

and then the Subordinate Judge awards 
the appellants before him costs. From 
that decree an appeal was preferred to this 
Court which came before a single Judge 
who, after hearing the arguments of both 
parties, dismissed the appeal, coming to 
the conclusion that, on the facts found 
in this case, the decree of the learned 
Subordinate Judge was right. I ought to 
say that in the appeal before the learned 
Judge of this Court the only part of the 
decree which the appellants complained 
about was that part which declared that 
the defendants had no right to use the 
water of the streamlet for the purposes 
of irrigation. Tliey did not contend that 
they liad any right to dam up the stream 
and so divert the water on to their own 
lands, but they did contend that they 
had a natural right to the use of this 
water to somo extent at all events for the 
purpose of irrigating their lands, and 
they claimed that this part of the decla. 
ration should be set aside or modified. 


The learned Judge however came to a 
different conclusion and taking the find- 
ings of the Subordinate Judge that the 
streamlet was so small and the supply of 
water so little that it was barely suffi- 
cient for the purpose of irrigating the 
plaintiffs’ land, held that that part of the 
declaration which was complained of was 
in the circumstances perfectly right ac- 
cording to law. He said : 

“ It is evident therefore that there is no such 
abundance of water coming through this stream- 
let as to irrigate the lands of the defendants 
without the lands of the plaintiffs suffering from 
want of water, and, as the right of the plaintiffs 
is established by prescription to the exclusive use 
of this water for the purpose of irrigating their 
100 bighas of land, the ordinary incidents of 
riparian rights cannot be applied to their case. " 

From that decision the present appeal 
has been preferred to this Bench under 
Cl. 10 of the Letters Patent and the same 
arguments have been put before us as 
were apparently urged hofore the learned 
Judge. It has further been contended 
that, although the appellants had a griev- 
ance under the decree of the Subordinate 
Judge, they have got a still further griev- 
ance under the judgment of the learned 
Judge of this Court because of the words 
which I have just read from the conclu- 
ding part of his judgment, where he 
speaks of the plaintiffs having acquired 
a prescriptive right to the exclusive use 
of the water for the purpose of irriga- 
ting their lands and the ordinary in- 
cidents of riparian rights not being ap- 
plicable to the case. It has been con- 
tended before us that the right to irrigate 
is one of the ordinary rights of all the 
riparian owners and that the defendants 
in this case would be entitled to use the 
water for irrigation, at all events in a 
reasonable manner. It seems to me that 
the answer to this argument is that it is 
not accurate to describe the use of water 
for the purposes of irrigation as an ordi- 
nary rigiit of a riparian owner. The dif. 
ference lietween the ordinary uses of 
water running past a person’s land and 
what may he called the extraordinary 
use of it has been laid down from time to 
time in judgments both in this country 
and in England, and the matter was very 
clearly dealt with by Ijord Kingsdown in 
the case of Miyier v. G i hnnii}- (l). where 
that learned Judge in delivering the judg- 
ment of tlie Beard said : 

By tho RODcral hkw apf.liciihlo to running 
6j,rcaras, every riparian proprietor has a right 

(1) L1869] 12 Moore 131 (P.O.). ” 
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to what may be called the ordinary use of the 
water flowing past his land ; for instance, to the 
reasonable use of the water for his domestic pur- 
poses and for his cattle, and this without regard 
to the effect which such use may have, in a case 
of deficiency upon proprietors lower down the 
stream. But further he has a right to the use 
of it for any purpose, or what may be deemed 
the extraordinary use of it, provided that he does 
not thereby interfere with the rights of other 
pcopiietors, either above or below him. Subject to 
this condition, he may dam up the stream for 
the purpose of a mill, or divert the water for the 
purposes of irrigation. But he has no right to 
interrupt the regular flow of the stream, if he 
therebj’ interferes with the lawful use of the 
water by other proprietors, and inflicts upon 
them a sensible injury. " 

The right of the riparian owner to use 
the water either for the purpose of irri- 
gation or for the purpose of manufacture, 
which is here described by Lord Kings- 
down as extraordinary user of the water, 
is subject, as pointed out. to the condi- 
tion that the use in that manner shall not 
interfere with the lawful use of the water 
Iby the other proprietors, and it has I 
think, been fairly clearly established at the 
present day that the condition under 
which the water may be used for this 
extraordinary purpose includes the rest- 
riction that the water which is taken and 
used must be restored substantially un- 
diminished in volume and unchanged in 
character, so that the question which 
has to be considered in each of these 
cases where au extraordinary use is made 
of the water, as in the present case, for 
the purpose of irrigation is, whether the 
water used for this purpose does in fact 
substantially diminish the volume of 
water flowing in the stream so as to 
interfere with the rights of the lower 
riparian owners. It may be that in a 
large river a very considerable volume of 
water might be used and never returned 
again to the river by the riparian owner 
who is irrigating his lands by taking 
water from the river, and yet there 
would be no substantial diminution of 
the flow of water so as to interfere with 
the rights of the lower riparian owners. 
It may be again, in a case where there is a 
small stream, that the use of water for 
purposes of irrigation by one riparian 
owner might or might not interfere with 
the vightsof those lower down the stream. 
It would he a question of fact in each 
case Bub in the present case we have 
^ot to recollect what the actual findings 
Zre and we have gob to recollect further 
that the plantiffs— respondents in this 
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case — have acquired in addition to the 
ordinary rights of using the water for 
domestic purposes a further right of 
using the water for purposes of irrigation. 
The finding is that the stream is a small 
one and that the water in it is barely 
sufficient for the purpose of irrigating the 
plaintiffs’ land, and therefore any user 
by the defendants for the purpose of 
irrigation must necessarily diminish the 
volume of water so as to deprive the 
plaintiffs of their right of irrigation 
which they have undoubtedly acquired. 
Therefore it seams to me that the plain- 
tiffs have established their case and were 
entitled to the injunction claimed, but I 
wish to point out, in case of any misap- 
prehension, that where the learned Judge 
in the judgment now under appeal use 

the words, . ^ 

“that as the right of the plaintiffs la established 
by prescription to the exclusive use of this water 
for the purpose of irrigating their 100 bighas 
of land, the ordinary incidents of riparian rights 
cannot be applied to their case, 

I do not think he was meanin any more 
than this: that, in considering the inter- 
ference with the rights of the plaintiffs, 
by the defendants using the water to 
iriigate their lands, one had to consider 
nob only the ordinary incidents attaching 
to the rights of riparian owners, bub this 
further fact that the plaintiffs in this 
case had acquired an absolute right to 
dam up the river and irrigate their land 
and use the water for that purpose; and 
in speaking of the exclusive use of this 
water, he does not mean that the plain- 
tiffs were entitled to use this water and 
prevent the defendants from using it for 

any purpose whatsoever. The defendants 
can obviously use the water for all ordi - 
nary purposes, which have been described 
as domestic purposes such as washing, 
drinking, and water for cattle; but as the 
defendants have not acquired any pre- 
scriptive right to use the water for pur- 
poses of irrigation and as they have no 
right at all to use the water for the 
purposes of irrigation if thereby they 
interfere with the rights of the plaintiffs, 
I think that all the learned Judge meant 
by the expression “exclusive use of the 
water” was that the plaintiffs were the 
only persons as between them and the 
defendants who are entitled to use the 
water for the purposes of irrigation and 
nob that they alone had any right to use 
the water so as even to exolud© o 
defendants from using it ordinaryi 



1919 Jnanendka Nath v. Gadadhur Prasad (Dawson-Miller. 0. J.) Patna 181 


domeatiic purposes. With these obser- 
vations it seems to me that the decree 
appealed from in this case was right and 
that this appeal ought to be dismissed 
with costs. 

Adami, J. — I agree. 

v.s./r.k. Appeal dismissed. 
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Dawson-Milder, C. j., akdCoutts, J. 

J nanendra Nath Dose — Plaintiff 
Appellant. 

V. 

Gadadhur Prasad and others — Defen- 
dants — Respondents. 

First Appeal No. 132 of 1916, Decided 
on 18th February 1919, from decision of 
Snb-.Tudge, Patna D/- 16th May 1916. 

Transfer of Properly Act (1882), S. 53 — 
Burden of proof — Transferee need not prove 
that transfer was not made with intent to 
defeat or defraud — If transfer appears to be 
fraudulent then transferee must prove that 
he took it in good faith. 

Where a transfer of immovable property is at- 
tacked as having been made with intent to de- 
feat the transferor’s creditors, iho onus lies in 
the first instance on the transferee to prove his 
interest in the property, and this onus can be 
satisfied by proving the conveyance in the trans- 
feree’s favour and the passing of consideration 
in respect thereof. It is net incumbent on the 
transferee, whether the creditor alleges fraud in 
bis pleadings or not, to prove that the transac* 
tion was not made with intent to defraud 
creditors. If however it should appear either 
from the transferee’s evidence or from that of 
the creditor that there was such a fraudulent 
intent (and this would be presumed if the trans- 
fer was gratuitous or for grossly inadeipiate con- 
sideration >, then the burden of proving that the 
transferee took in good faith would lie upon him; 
but in the {ibsonco of any such evidence he is 
entitled to succeed. LP 185 Cl) 

S. M. Mullick and Ji. C. Milter — for 
Appellant. 

S. M. Dass and B. C. De — for Respon- 
dents. 

Dawson Miller. C. J. — Thisis an ap- 
peal by the plaintifT from a judgment of 
the Subordinate Judge of Patna, dated 
IGlhMay 1916, in which ho dismissed the 
plaintilT’s suit claiming adeclaration that 
ho was tlie sole decree-holder in a mort- 
gage decree passed in Suit No. 446 of 1907 
in favour of himself and MuUhudha Das 
Mitra by the Subordinate Judge of Patna, 
that Mukhudha Das Mitra had no subsis- 
ting interest in the decree and that the 
defendants had no riglit to attach any 
portion of the decree in execution of 
decrees against Mukhudha Das Mitra. 
The material facts are as follows : In 
the year 1907 the appellant and Mukhu- 


dha Das Mitra instituted a mortgage suit 
against Sheo Narain Roy and others in 
the Court of the Subordinate Judge of 
Patna. On 28th July 1908 they obtained 
a preliminary decree for a sum of about 
Rs. 44,000 including costs. The appel- 
lant appears to have borne the costs of 
that suit and of a subsequent appeal to 
the Pligh Court. Some time after the 
date of the decree Mukhuda Das Mitra 
left his home in Benares and went to 
live at Calcutta. On I2th July 1911 
whilst the appeal was pending to the 
High Court in that suit, Mukhuda con- 
veyed his half-share in the decree and in 
two other decrees amounting to about 
Rs. 12,300 to one Rameshwar Bhatta- 
charjee of Benares for the sum of Rupees 
20.000. Later on he went to live at 
Ghandernagore in French territory where 
he apparently still resides. Rameshwar 
as assignee of Mukbudlra’s interest was 
added as respondent in the appeal in 
which the High Court afhrmed thedecree 
of the Subordinate Judge on 14th P’ebru- 
ary 1913. 

Cn 5th November 1913 Rameshwar by 
a deed of that date conveyed his interest 
in the decree in question to the plain- 
tiff for the sum of Rs. 4,500. The reci- 
tals in the deed state that Rs. 3,000 
were due to the appellant from Ramesh- 
war as his share of the costs and that 
there was another decree amounting to 
Rs, 19,827 in favour of Sardar Ranjib 
Singh of J ullundur chargeable upon the 
property from which the decree in ques- 
tion was realisable. On applying for a 
final decree before the Subordinate Judge 
of Patna, the appellant found that the 
defendants in execution of money decrees 
obtained at Benares against Mukhudha 
had got tlieir decrees ti ansf erred to Patna 
for e.xecution and had attached Mukhu- 
dlia’s interest in the decree in (lucstion 
after it lial been transferred to the ap- 
pellant. The appellant then obtained 
an order from the Subordinate .Judge of 
Patna cancelling the attachment, hut de- 
fendants 1 to 3 afterwards o\)tained a 
further attachment order of Mukhudha s 
interest in the same decree from the Sub- 
ordinate .Judge of Benares and the other 
defendants, it is alleged, are contemplat- 
ing similar action. The appellant conse. 
quently instituted the present suit for 
the declaration mentioned. 

The defendants’ case is that the trans- 
fers by Mukhudha to Rameshwar and by 
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the latter to the appellant were made with 
the intention of defeating Mukhudha’s 
creditors within the meaning of S. 53, 
T. P. Act. At the trial the conveyance 
by Mukhudha to Rameshwar was proved 
by two of the witnesses to the deed. The 
consideration w as paid partly in Govern- 
ment currency notes and partl^^ in cash, 
amounting in all to Es. 20,000. The 
witnesses proved the passing of the con- 
sideration money to the transferor. The 
conveyance by Rameshwar to the appel- 
lant and payment of the consideration 
money by cheque was also proved by two 
of the witnesses to the deed under which 
the appellant acquired Rameshwar's in- 
terests. The cheque was drawn on the 
Bank of Bengal in favour of Rameshwar 
by the appellant's brother with whom he 
was living joint in estate. The Bank 
pass book was proved in evidence and 
clearly showed the passing of the consi- 
deration to the vendor. There is no evi- 
dence by the defendants to contradict the 
passing of the consideration for either of 
the transfers. Defendants 4 and 6 and 
a servant of defendant 1 were called. 

They proved that Mukhudha and the 
appellant were cousins and that Ramesh- 
war was a friend of Mukhudha, that de- 
fendant 6 had a decree for about Rupees 
3,000 against Mukhudha obtained after 
the latter left Benares, that defendant 4 
and 5 had a joint decree against Mukliu- 
dha for Rs. 2,000 obtained in June 191L 
and that defendants 1 to 3 had a decree 
against hiih for about Rs. 25,000 obtained 
in 1909. There was no evidence to show 
how Mukhudha dealt with the sum of 
Rs. 20,000 obtained by him from Ram- 
eshwar or whether he paid any of his 
creditors with this money. He was un- 
doubtedly in debt at the time when he 
transferred his interest in the decree to 
Rameshwar. Defendant 4 deposed that 
the transfer to Rameshwar was benami, 
but admitted that this was merely his 
opinion and there was nothing beyond 
suspicion to confirm it. Two of tlie de- 
fendants' witnesses said the sale by 
Rameshwar to the appellant was fraudu- 
lent, but beyond the bare statement to 
that eli'ect there was no evidence to sup- 
port it except such as might be inferred 
from the relationship l)etw 0 en the par- 
ties and the fact that T^Iukhudba left 
Benares in debt. The learned Subordi- 
nate Judge held on this evidence that 
the sale by Mukhudha w’as collusive and 


fraudulent and made with the object of 
defeating creditors and without consi- 
deration, and that in any case the consi- 
deration was inadequate. He further 
held that the sale by Rameshwar to the 
appellant was a fraudulent transaction 
executed without consideration and with 
the intention of defrauding creditors. 

These conclusions arrived at by the 
learned Subordinate Judge were not based 
upon any affirmative evidence but on sus- 
picion and conjecture arising from the 
relationship between the parties and the 
fact that Mukhudha _was in debt. Fur- 
ther his finding that no consideration 
passed is not only unsupported by any 
evidence but was in direct conflict with 
the UQcontradicted evidence in the case. 
It was proved by the appellant's witness 
Tarapada Ghosh that the consideration 
money for the first transaction was paid 
in bis presence to Mukhudha partly in 
cash and partly in currency notes, and 
this received some confirmation from the 
deed itself which sets out in detail the 
numbers of the notes and the amount of 
cash. It was equally clearly proved that 
the consideration for the second transac- 
tion was paid by cheque to Rameshwar 
and that the cheque had passed through 
the appellant's account at the Bank of 
Bengal in due course. There is not a 
scrap of evidence to contradict this, but 
nevertheless the learned Judge finds as 
a fact that both these transactions w'ere 
without consideration. He appears to 
to have based his conclusion on this part 
of the case mainly upon the fact that 
neither Rameshwar nor the appellant 
was called to swear that .the considera- 
tion money was paid. But where a fact 
is sufficiently proved by one or more wit- 
nesses for the plaintiff and their evidence 
is not shaken in cross-examination and 
where no rebutting evidence is called 
by the defendants, I fail to see how any 
inference adverse to the plaintiff car* be 
drawn from the fact that he did not call 
further evidence to prove that of which 
there was no evidence to the contrary. 
Throughout bis judgment the learned 
Judge, although he does not in terms 
say so, appears to treat the case as 
one in which the onus was on the 
plaintiff to prove that the transactions 
were not covered by S. 53, T. P. Act, 
and not onbhe defendants who were con- 
tending that the transfers were of the 
nature therein described. 
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The onus was no doubt in the first in- 
stance on the plaintiff to prove his in- 
terest in the decree. This onus he dis- 
charged by proof of the transfer to 
Rameshwar and the payment of the con- 
sideration and by the subsequent trans- 
fer by Ramoshwar to himself and by the 
passing of the consideration for that con- 
veyance. The plaintiff having success- 
fully discharged that b,urden, the .onus 
lay upon the defendants to prove the 
fraudulent nature of the transaction. This 
they could do either by showing that on 
the plaintiff’s own evidence the transfer 
was made with intent to defeat creditors 
or by calling affirmative evidence of their 
■own. In that case the onus would then 
be shifted on to the plaintiff to prove 
that he was no party to the fraud but 
took in good faith. The intention to de- 
feat creditors would also be sufficiently 
proved by the defendants if it could be 
shown that the transfer was gratuitous 
or for a grossly inadequate consideration 
the law in such cases • presuming such an 
intention. I have very carefully consi- 
dered the evidence in this case and al- 
though there are some facts which might 
give rise to suspicion, I am unable to 
come to the couclusion that the evidence 
as a whole is sufficient to establish that 
the transfer in either case was made with 
intent to defraud creditors nor do I think 
it can be said that the consideration paid 
to Mukhudha, namely Rs. 20,000 w’as in- 
adequate iu the circumstances. The de- 
cree was a preliminary decree only when 
it was purchased by Rameshwar. It 
was at that time under appeal to the 
High Court and it miglit eventually have 
turned out to be worthless. What the 
chances were of realising the other de- 
crees for about Rs. 12,000 included in 
the same deed of transfer we have no 
means of knowing, but anyone with ex- 
perience of litigation in this country 
must know that securities of this kind 
are property of a highly speculative 
nature which may and frequently do take 
many years to realise requiring a sub- 
stantial outlay for that purpose. 

The same observations apply to the 
l)urchase by the appellant from Ramesh- 
war with this added feature that when 
that conveyance was executed, according 
to the recitals in the deed, the property 
ui)OQ which i\\o decree was charged had 
been subjectcjl to a further charge of 
nearly Rs. 20.000 and the appellant had 


a lien on the decretal amount eventually 
to be recovered for about Rs. 3,000 due 
from his fellow decree-holder for costs. 
It is said that the recitals in the deed 
are not evidence against those who are no 
parties to the deed of the truth of the 
matters set out in the recitals. This 
may be so, but ’the recitals are at least 
some evidence that in the minds of the 
contracting parties the facts were in ac- 
cordance with the recitals, and this is 
important when considering the bona 
tides of the transaction on the question 
of adequacy of consideration. In the cir- 
cumstances of the case as disclosed by 
the evidence, I do not think that it can 
fairly be said that the price paid by 
either Rameshwar on the appellant was 
grossly inadequate within the meaning of 
S. 53, T. P. Act. Moreover if the first 
transaction was a bona fide transaction 
Mukhudha’s interest thereupon ceased 
and a subsequent transfer by his vendee 
even, if gratuitous, could have no effect 
upon the genuineness of the original 
transfer. 

It was contended however that the 
onus was upon the appellant to prove not 
only the validity of the transfer by 
Mukhudha to Rameshwar and the pay- 
ment of adequate consideration hut also to 
prove aflirroatively that it was not made 
with intent to defeat or delay creditors. 
I am unable to accept this proposition as 
a correct statement of the law but three 
cases were relied upon in support of it 
and require examination. These cases 
are: Jiraje^hioar Peshakar v. BxL'iha- 
nuddi (l), Shib Narain Pahari v. Shan~ 
kar Panigrahi (2) and Lala Hakim Lai 
V. ]\Iooshahar Sahoo (3). In the first 
case Hur Soonduri, defendant 1 mortgaged 
property to Brajeshwaia Peshkar, the 
plaintiff, and subsequently sold the same 
property to Budhanuddi, defendant 2. 
The mortgagee (the plaintiff) claimed to 
realise the debt by a sale of the inort- 
gaged property then in the hands of 
the subsequent imrchaser Budhanuddi, 
Budhanuddi alleged that the mortgage 
was fraudulent and collusive. The case 
on appeal to the High Court was tried 
before Jackson and McDonell, J J., who 
differed in opinion and called in the 
Chief Justice as a third Judge. The de- 
fendant Hur Soondari tlid not oppose the 

(1) [.ISQV, 0 C:il. 2GK. 

(2) UOOll 5 (J. W. N, 40^. 

tU flCOTl :31 Oal. ‘ OJ. 
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suit; and was called as a witness by the 
plaintiff, who herself also gave evidence 
as to the execution of the mortgage deed 
in her favour. The deed recited the 
payment of consideration. Hur Soon- 
dari’s evidence proved extremely unsatis- 
factory as to the bona fides of the tran- 
saction and the Subordinate Judge dis- 
believed it and gave little credit to the 
witnesses who gave formal evidence of 
the execution of the mortgage deed and 
the passing of consideration. The de- 
fendant Pudbanutldi called no evidence. 
The Subordinate Judge in these circum- 
stances, although apparently not satis- 
fied tliat the transaction was a genuine 
one, decided in favour of the plaintiff as 
he considered that the proof of the mort- 
gage transaction as sufficient to place 
upon the defendant (he burden of prov- 
ing mala fides. The District Judge on 
appeal came to the conclusion that on 
the plaintiff’s own evidence it was im- 
possible to uphold the genuineness of 
the bond, by which he apparently meant 
the bona fides of the transaction on the 
part of Hur Soondari. On appeal to the 
High Court, Jackson, 3'., thought (hat 
the plaintiff had made out a prima facie 
case both as to the execution of the 
mortgage bond and the passing of consi- 
deration and that the defendant had not 
proved mala fides. McDonell, J.. consi- 
dered that on the whole the evidence 
justified the finding of the lower Court 
that the transaction was not a bona fide 
one, but he prefaced his decision by say- 
ing: 

“In tlii55 c.ase undoniably the bond bad been 
executed and registered, and if the plaintiff had 
left the case there, the onus under the rulings 
cited by my learned brother would have been 
on the defendant to prove the bona fides of the 
bond. But tho plaintiff was not satisfied to stop 
here.” 

He then refers to the ether evidence 
given by the plaintiff's witnesses and 
arrives at the conclusion that on that 
evidence the District Judge was justified 
in finding for the defendant. The Chief 
Justice took a view in favour of the de- 
fendant. A passage in his judgment is 
much relied upon by the respondents in 

this case. It is as follows: 

“The due execution cf the bond is one thing, 
the bona fides and validity of it as against sub- 
sequent purchasers is another. But when, as 
in this case, the defendant puts the plaintiff to 
proof of the validity of the bond generally as 
against him (d-ftndant 2), the plaintiff is bound 
to prove prima f.acie both tho clue execution c.f 
the bciud and the bona fides of the transaction. 


But then it is said that the execution bein^ 
proved, the bona fides are also proved prixna facie 
by the plaintiff’s own evidence as well as by the 
vccital in the bond; and great weight has been 
attached (in deference to the authorities above 
cited) to the recital.” 

He then deals with the effect of reci- 
tals in a deed and it is, I think, fairly 
obvious that in the passage quoted where 
the expression “bona fides” is used, the 
learned Chief Justice was using that 
phrase in connexion wth the passing of 
consideration, and he seems to assume 
that if it could be proved that considera- 
tion did pass as recited in the bond, the 
plaintiff would establish a prima facie 
case and shift the onus on to the defen- 
dant. He says; 

“In a case of this kind, the weight to be at: 
tributed to the recital would depend entirely 
upon the other evidence of the bona fidee of the 
bond,” 

and sums up this matter thus: 

“It was contended on the part of the appellant 
that, if part of tho plaintiff’s evidence was sutfi- 
cient to establish a prima facie case, it was in- 
cumbent upon tho defendant to prove a sub- 
stantive case of fraud by evidence of his own* 
But the answer to this is that, though some of 
the plaintiff's evidence, taken by itself, might 
have amounted to prima facie proof in her favour 
still locking to the whole of her evidence, and 
to the circumstances of the case generally, there 
was ample ground to justify the lower Court in. 
disbelieving her evidence and dismissing the 
suit.” 

This decision appears to me to be 
based upon the fact that the evidence 
as a whole was such that no reliance 
could be placed upon any part cf it, al- 
though a portion of it taken by itself 
and in the absence of the rest might 
have been sufficient to prove the plain- 
tiff’s case. The decision of the majo- 
rity of the Judges in that case further’ 
seems to me to be justified on the ground 
that although execution of the bond may 
have been proved, there was no evidence 
which would be accepted that any con- 
sideration passed, and in these circum- 
stHinces there would be a presumption that 
the transfer was made with intent to 
defraud the subsequent transferee, which 
presumption had not been rebutted by 
the plaintiff. The second case above 
mentioned is based upon the decision I 
have just referred to and carries the- 
matter no further. In that case also it 
was found on the evidence that the mort- 
gage was a fraudulent transaction and 
the apjiellate Court held that the evi- 
dence justified the finding. The third 
case relied upon did not turn upon the 
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onus of proof afc all. The passage relied 
upon is at p. 417 {of 6 C. L. J .) and is as 
follows: 

‘‘It was contended, cn the ciber band, by the 
learned vakil for the plalntiffs-respondents, 
that it was not enough to examine whether the 
conveyajDce which is the foundation of their 
title was for consideration, but that the Court 
must also investigate whether or not it was bona 
fide; and in support of this proposition, reliance 
was placed upon a passage from the judgment of 
this Couit in the case of Ishan Chunder v. Bishii 
Sirdar (4). We are of opinion that in order to 
establish the validity of a conveyance impeached 
as fraudulent on creditors it is not enough to 
prove that it was for consideration, it must also 
be proved that it was made in good faith.” 

This possage regarded apart from its 
context might afford some foundation for 
the respondent’s contention, but it must 
be remembered tlrafc the learned Judge 
was not here dealing with the question 
of onus of proof. He was considering 
whether the only test of the bona ffdos 
of the transfer was the intention of the 
transferor to pass an absolute title in the 
property for good consideration or whe- 
ther even in such a case a bona fide trans- 
fer can be said to exist if the intention 
was to defraud creditors by converting land 
into money with the intention of placing 
it out of their reach. The passage, in 
my opinion, does no more than lay down 
the proposition that the Court, where 
there is evidence of fraud of the nature 
last mentioned, is bound to consider it 
and cannot assume that bona fides has 
been pai«l. In the present case it seems 
to roe that the plaintiff satisfied the 
burden of proving his interest in the de- 
cree when he proved the conveyanco to 
Kamesh'.var and the passing of the consi- 
deration money and the subsequent trans- 
fer by Rameshwar to himself, ft was not 
incumbent upon him, in niy opinion, \vhe. 
ther the defendant alleged fraud or nob 
in his pleading, to prove that the transac- 
tion was not made with intent to defraud 
creditors. If however it should appear 
either from the plaintiff’s evidence or 
from that of the defendants that there 
was such a fraudulent intent (and this 
would be presumed if the transfer were 
gratuitous or for grossly inadequate con- 
sideration), then the burden of proving 
that the transferee took in good faith 
would lie upon the plaintiff, bub in the 
absence of any such evidence the plaintiff 
,is entitled to succeed. In the present 
case no such fraudulent intention has 
been proved and there is nobliing, in mv 

(4) L18973 24 Cal. 825. ' ' 


opinion, from which it can be said to be 
inferred. This appeal will be allowed 
with costs here and in the Court below 
except as stated hereafter, the judgment 
and decree of the Subordinate Judge will 
be set aside and judgment entered for the 
appellant for a declaration in the terms 
of the prayer. We cannot allow the ap- 
pellant the whole cost of printing the 
bank pass bcok which occupies 36 pages 
of the paper-book. He w^ill be allowed 
the cost of printing one page, that which 
contains the material entry, the cost ol 
the remaining 35 pages which were quite 
unnecessary, he will himself bear. 

Coutts, J. — I agree. 

v.S./R.K. Aj^JJeal allowed. 
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Manuk, J. 

Meiva Sao and another — Defendants — 
Appellants. 

V. 

Nasiruddhi — Plaintiff — Respondent. 

Second Appeal No. 940 of 1917, De- 
cided on 15th January 1919, from deci- 
sion of Dist. Judge, Patna. 

^ Easement — Light and Air — Extinguish- 
ment — Mere non-user does not amount to 
abandonment — Pulling down of old building 
does not destroy right. 

A prescriptive right mav be lost through abau- 
dooment. but this would defend ou the inten- 
tion to be gathered from the circumstances in 
each particular case. If the interval is long and 
it is clear from the other circumstances that tho 
right to light and air has been entirely ab.an- 
doDtd, there can be no doubt that a fresh period 
of prescription would be necessary to establish 
such a right but mere non-user does not amount 
to abandonment. Further, it ia not necessary 
that tho building to eojoy the light should bo 
identical with that which acquired tlie right, 
identical in the sense cither of structure or of 
the purposes for which it is to be used. 

[P 187 C 2, P 188 C n 

Kulvyant Sohay and Gurusn ran Pev- 
shad — for Appellants. 

Krishna Sahay — for Respondent. 

Judgment. — TTiis second appeal arises 
out of a suit instituted by the plaintiff- 
respondent against tho defendants-appel- 
lants for an injunction ro-.training the 
latter from building a wall in front of 
the plaintiff’s house, which wall, it was 
alleg 0 <l, would obstruct the passage of air 
and light of the plaintiff' through three 
windows on the east side of his house. 
Having regard to the questions of law 
raised in this case it is necessary to set 
out tho facts shortly. 

The plaintiff alleged tliat 12 or 13 
years ago ho purchased three houses from 
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people called respectively Ali Sher Bulaqi 
and Ram Charan and that the two win- 
dows marked A and B on the plan filed 
with the plaint existed in the house 
which he purchased from Ali Sher. As 
to the window marked 0, his case is that 
that window existed in the house of Bu- 
laqi. When be pulled down the two old 
houses of Ali Sher and Bulaqi, he alleges 
that he built his new house taking parti- 
cular care that the windows A, B and C 
of the new house should be in the same 
plan and of the same dimensions as the 
windows of the demolished houses. The 
defendants later began building a wall 
which would have blocked up all the 
three windows of the plaintiff on the 
eastern side of his house. The plaintiff 
therefore sued first for a permanent in- 
junction, and apparently also obtained an 
ad interim order restraining the defen- 
dants from proceeding to build their 
wall, but before that order was served 
on the defendants a portion of this wall 
opposite the window B had already been 
•erected The plaintiff therefore with the 
leave of the Court amended his plaint 
and asked for a further relief, viz., that 
an order may issue to the defendants to 
demolish that portion of the wall already 
built. 

The defence to the action was that 
there were no windows in the house of 
Ali Sher or Bulaqi, which would corres- 
pond to the windows, the subject-matter 
of the suit, as alleged by the plaintiff. 
There was a further defence based on an 
alleged agreement between the plaintiff 
and the defendants, but with this part 
of the defendants’ case I am not now 
concerned as it was not referred to before 
the learned District Judge and has very 
properly not been raised at all in this 
Court. On these allegations the first 
Court found 

*‘fchat the plaintiff and liis predecessors had been 
exercising the right of light and air through 
these windows which had existed for more than 
20 years as a matter of right and without ob- 
struction.” 

It also found that the plaintiff’s wit- 
nesses had proved that there was no 
change in the sizes and positions of the 
new windows relatively to the windows 
in the two demolished houses. It there- 
fore decreed the plaintiff’s suit, directed 
the defendants to pull down the wall op- 
posite the window B and gave the plain- 
tiff a perpetual injunction as prayed for. 
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On appeal the learned Disl^rict Judge 
held that 

*‘the evidence as to the existence of windows in 
the old bouse on the east side was singularly 
strong and convincing” 

and that those windows had been used 
for the purposes of light and air. He 
also found that the plaintiff had estab- 
lished the identity in size and position 
of the new windows with the old ones. 
He held therefore that the plaintiff had 
proved his right to light and air by the 
windows A, B and C shown in the map 
attached to his plaint, by user for more 
than 20 years, and dismissed the defen- 
dants’ appeal with costs. Two points have 
been taken before me by Mr. Kulwant 
Sahay on behalf of the appellants. The 
learned vakil first argues that there is no 
finding in the judgment of either Court 
that the old windows had already existed 
for 20 years before the old buildings were 
pulled down and the plaintiff’s new build- 
ing erected, and therefore the right had 
not till then been acquired as required by 
S. 26, Dim. Act, that being so, the plain- 
tiff could not tack on to whatever period 
might have preceded the building of his 
new house the subsequent period since that 
building was erected, in order to com- 
plete the statutory period of 20 years. 

The learned vakil next argues that by 
demolishing the old buildiug the plaintiff 
abandoned the right even if it had already 
been acquired by 20 years’ user; that, 
therefore, the only period which the 
plaintiff could call in aid was the period 
since which the new building existed; 
and as his own case is that the new 
building had existed for only 11 or 12 
years, no right under S. 26. Lim. Act 
iould possibly have been acquired. 

I take the first contention. It is no 
doubt strictly speaking con-ect that the 
lower Courts have not in so many words 
found that the windows of the houses of 
Ali Sher and Bulaqi had existed for 20 
years or more before those houses were 
demolished and the plaintiff’s present 
house built on their site. I am satisBed, 
however, after a close consideration of 
both the judgments that both the Courts 
have held so in substance although not 
in precise terms. In coming to its find- 
ing, the first Court relied on the evidence 
of one Babu Shyam Lai Sinha whose age 
is about 55 years, and after setting out 
the substance of his evidenee which was 
that he remembers to have seen the two 
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windows in Ali Slior’s house from his 
childhood, the first Court proceeded to 
remark: 

“He being a neighbour, there is apparently 
nothing strange in this. There is no reason 
whatever to disbelieve this witness.” 

The first Court also relied on other 
evidence indicative of the existence of the 
three windows for more than 30 years. 
The relevant passages taken in conjunc- 
tion with the general finding already re- 
ferred to are sufficient, in my opinion, to 
hold that the trial Court did find that 
the windows in the houses of Ali Sher 
and Bulaqi had existed for over 20 years 
prior to the demolition of these houses. 
Similarly the lower appellate Court in 
cornin'? to its finding observes: 

“P.W. 8 is au elderly pleader and has known 
the premises for 40 years. He speaks of the two 
windows that used to be in the upper storey 
where Nandalal Babu resided.” 

Here again this passage in conjunction 
with the other passages already referred 
to and the whole tenor of the judgment 
satisfy me that the learned District Judge 
held that the three windows in the two 
demolished houses had existed for over 
20 years. Moreover, it does not appear 
to have been ever seriously contested by 
the .defendants in the lower appellate 
Court that if these windows existed, they 
had not existed for 20 years prior to 
demolition of the two old bouses. Under 
these circumstances, it is unnecessary to 
consider the second branch of Mr. Kul- 
want Sahay’s contention on his first point 
viz., whether the doctrine of tacking 
would apply to this question of prescrip- 
tion, I now take the second contention. 
In support of this the learned vakil refers 
me to S. 45, Basements Act, which runs 
thus: 

“An casemont is extinguished when either the 
dominant or the servient heritage is completely 
destroyed.” 

It is conceded that this Act does not 
apply to this province but I am asked to 
hold on the authority of Nritta Kumari 
Das.si v. Biiddomoni Bewah (1) that the 
principles of the Act may be looked to in 
order to evolve the law on the subject. 
That authority however lays down only 
this much: that it is useful to look to the 
definition of an easement in the Indian 
I'^asements .\ct wlien the Court has to 
consider what is or may be an easement 
in India. The decision goes no further 
than that: and I must decline to apply 
tj^e jjrinciple in S. 45 to the question 

(l) LiU03] 30 Cal'. 503. ^ 


before me. He next refers to the case of 
Kalee Dass Banerjee v. Bhoobun Mohan 
Doss (2), in which it was apparently held 
that if a house which has been in exis- 
tence was pulled down and a new one 
built on its site, the prescriptive right of 
the plaintiff to air and light, if any, dis- 
appeared. The learned Judges did nob 
make it quite clear, but .they presumably 
held that the demolition of a building 
is equivalent to the extinction of the 
right to light and air which tliat building 
enjoyed. No authority, however is given 
for this proposition and it is in conflict 
with a later decision of the Calcutta High 
Court in the case of Mr. A. Caspersz v. 
Raj Kumar (3). In that case the learned 
Judges held that although it was true 
that the mere fact of the old house having 
been taken down, or having fallen down, 
and a new house being erected on its site, 
would not by itself be sufficient to ex. 
tinguish any right to light and air which 
the owner of the house may possess, on 
the other hand it is not correct to say 
that because the owner of the old house 
was entitled to light and air corning 
through certain windows and doors, he 
would, after reconstruction of the house 
on the old site, continue to be entitled to 
light and air coming through any 
windows and doors in the same walls, ir- 
respective of the positions and dimen- 
sions of tlie doors or windows. The 
learned .ludges held that the test in such 
cases of extinction or non-extinction of 
the right was wlielher the easement 
claimed imposed a different and greater 
bv^rden on the servient tenement from 
that which had previously existed. The 
question, they observed, would depend 
on whether the new doors and windows 
were in the same positions and of the 
same dimensions as the old doors and 
windows. While that authority undoubt- 
edly is in conflict with the earlier deci- 
sion and is sufficient for the purposes of 
the present case, I am of opinion with 
great respect to the learned Judges that 
they have in the passage last cited laid 
down too stringent a test. Tlio princi- 
ples shortly to my mind are as follows; 
A prescription may be lost blirough aban 
cloninent, bub this would depend on the 
intention to bo gathered from the cir- 
cumstances in each particular case. If 
the interval is long and it is clear from 

(•2) 1.18731 *20 W.R. 1H&. 

(3) UBOO] 3 O.W.N. 2S. 
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the other circumstances that the right 
to light and air has been entirely aban- 
doned, there can be no doubt that a fresh 
period of prescription would be necessary 
to establish such a right; but mere non- 
user is not an abandonment. 

Further it is not necessary that the 
(building to enjoy the light should be 
jidentical viith that which acquired the 
jright, ideutical in the sense either of 
structure or of the purposes for which it 
^is to be used. The case of Ecclesiastical 
^‘Commissioners v. Kino{^) is ample au- 
thority for the proposition that a build- 
ing may be pulled down and yet an 
action would lie, even before a fresh 
building was erected on the old site, to 
restrain any person from erecting a stru- 
cture which might interfere with the an- 
cient lights of the demolished building. 

In the lastmentioned case the building 
was an ancient church. It was pulled 
down and the defendants, who had be- 
come the owners of some adjoining land, 
commenced the erection of buildings 
which, if completed, would have materi- 
ally obstructed the access of light to 
windows occupying the same position as 
those of the late church. It is to be 
noticed that though there w-iS no fresh 
building and no new windows as yet to 
replace the old ones, the Court held that 
a suit would lie and that mere demolition 
was nob sufficient to destroy the right. 
The right to the pencils of light would 
remain even though the dominant tene- 
ment was pulled down or altered with a 
view to being rebuilt. Moreover, the 
whole law on the subject was in compa- 
ratively recent years reviewed by the 
Court of appeal in Scott v. Pttpe (5), and 
there it w'as held in precise terms that a 
building to enjoy the light after the 20 
years is not required to be identical with 
the building vvdiich acquired the right so 
to enjoy. Cotton, Ij. J., in that case ob- 
served : 

“In my ovininn tbe question to be considered 
is this, whether the aUoration is of such & nature 
as to pr-clude the plaintiil from alleging that he 
is using through the new apertures in the new 
wall the same cone of light, ora substantial part 
of that cone of light which went to the old 
building. If that is established, although the 
right must be claimed in respect of a building, it 
may be claimed in respect of any building which 
is substantially .cnioying a part or the whole of 
the light which went th rough tbe old aperture.* 

{■11 14 Ch. D. 213. 

(5) L18BG1 31 Cb. D. 554. 
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And Bowen, B. J., in a concurring judg- 
ment observed: 

‘‘The structural identity of the building is not 
the test,”. 

and he goes on to say that the authorities 
show more, namely that the measure of 
enjoyment is nob the aperture; itself but 
the size and dimensions of the aperture 
that alteration of the building has nothing 
bodo with tbequestion, but that the ques- 
tion is whether any change is being made 
in the measure of the volume of light 
which came through the aperture as it 

previously existed. His Lordship added: 

‘‘It would take a great deal to persuade me 
that a man intends to abandon any of the old 
light he enjoyed, if the building is rebuilt so as 
to preserve without confusion of proof the enjoy- 
ment either of the whole of the volume of light 
which was enjoj'ed before, or of some material 
part of it.” 

I may add that in this case before the 
Court of appeal there was a difference of 
18 inches in the position of one of the 
windows, 13 inches in another and 2 feet 
3 inches in a third from the positions of 
the windows in the old building. Ap- 
plying these principles to the case before 
me I find that both the losver Courts have 
held beyond question and beyond criti- 
cism that the new windows in the plain- 
tiff’s new building are in fact identical in 
size and position with the windows in 
the demolished buildings of Ali Sher and 
Bulaqi. It was also faintly argued that 
the English Statute is different from the 
Indian Act; bub there is in fact no sub- 
stantial difference in this respect. That 
being so this appeal must fail and I ac- 
cordingly dismiss it with costs. 

V.s /R K- Appeal dismissed. 
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Roe and Coutts, JJ. 

Rafakat 'Bussain — J udgment-debtor 

Appellant. 

v. 

Mehdi B^lssain — Decree-holder — Res- 
pondent. 

Appeal No. 202 of 1918, Decided on 
2nd February 1919, from appellate order 
of Dist. Judge, Shahabad, D/- 24th June 
1918. 

Limitation Act (1908), Art 182 (5) — Appli- 
cation to withdraw application for execu- 
tion, is not step'tn-aid. 

An applicatioQ to withdraw a previous appli- 
cation for execution is purely a redundance and 
is therefore not a step-in-aid of execution and 
cannot operate to save limitation. LF 189 C 11 

Ahani hhusayi Mukerji — for Appellant. 

Rajendra Prasad — for Respondent. 
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Judgment — .In this case the question S. A. A. Ashgar and Sheonandan Rai 


whether the execution of the decree is 
time-barred depends upon whether an 
application to with«iraw a previous ap- 
plication for execution could be regarded 
as a step-in-aid of execution. In view 
of the consistent rulings of the Courts 
that fresh execution proceedings can be 
brought at any time even though pre- 
vious applications have been dismissed 
for default or withdrawn without permis- 
sion to make a fresli application, it must 
bo held that the application to withdraw 
from the previous execution proceedings 
was purely a redundance and could not 
facilitate in any way the execution of 
the decree. In our view the learned 
District Judge was wrong in holding that 
the decree was not barred by limitation. 
The appeal is therefore decreed. It is 
ordered that the execution proceedings 
be struck off as time barred. The judg- 
ment-debtor will have his costs in this 
Court and in the Court of Appeal and the 
Court of Brst instance. 

v.s./r.K. Appeal allowed, 
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JwATiA. Prasad, J. 

Hup Narain Sitigh and others — Appli- 
cants. 

v. 

Emperor — Opposite Party. 

Criminal Revn. .\ppln. No. 15 of 1917. 
Decidel on 12bh November 1917, against 
order of Dist. Tulge, Gaya, D/- 17th 
July 1917. 

(o) Criminal P. C. (1898), S 476 —Offence 
referred to in S. 195 must be brought to 
Court's notice during course of judicial pro- 
ceedings. 

All that S. 47C requires is that an offence men- 
tioned or referred to in S. 195 of the Code should 
have been brought to the notice of the Court in 
the course of a judicial proceeding. tP 191 G ll 

(b) Criminal P. C. (1898). S. 476— Appellate 
Court has power to grant sanction. 

Where an appeal is preferred to a District 
Judge and is disposed of according to law, the 
District Judge is fully competent to grant any 
sanction under S. 47G In respect of any offence 
that may have boon committed in the case. 

Lp 192 c n 

(c) Criminal P. C. (1898), S. 476— Nearest 
Magistrate can try case — Local or territorial 
jurisdiction is immaterial. 

Section 47G vests jurisdiction in a Magistrate 
to try a case if one is sent to him for trial by a 
Court moutioned in that section. All that is re- 
quired to give jurisdiction to the Magistrate to 
try the case is that he should have been the 
nearest Magistrate. The section has nothing to 
do with local or territorial jurisdiction at all. 
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for .Applicants. 

The Government Pleader — for the 
Crown. 

Judgment. — This is an application 
against an order of the District Judge of 
Gaya, dated I7th July 1917, under 
S. 476, Criminal P. C., diroctiog the 
presecution of the petitioners under 
S. 209 read with Ss. 109 and 120-B, 
I. P. G. The petitioners 1 and 2, Rup 
Narain Singh and Shanker Prasad Singh, 
are residents of a village called Ehiapore, 
Parganna Sanoub, District Gaya, and are 
landlords of a village called Chainpur in 
the same district. Petitioner 3, Amar 
Singh, is an inhabitant of village Sanoub 
and resides at present in village Eliiapore 
where he is said to be the servant of 
petitioners 1 and 2. 

One Pazle Ahmad is said to he a shawl 
merchant, having his shop at Gaya. He 
brought two suits one against Mukhi 
Singh and the other against Bisheshar 
Singh of village Chainpur in the district 
of Gaya. These suits were instituted in 
the Court of Diley (?), district Sialkot, 
in the Punjab. The suit against Mukhi 
Singh vyas numbered 389, and the suit 
against Bisheshar Singh was numbered 
390 of 1914. The suits were for recovery 
of about Rs. 500 against each of the 
aforesaid persons Mukhi and Bisheshar 
Singh and the common ground in both 
suits vvas that the defendants, Mukhi 
Singh and Bisheshar Singh, wore co- 
partners of the said Fazle Alimad in the 
Chenab Canal contract and that they had 
misappropriated the profits of the same 
without giving the share of the profits 
to the plaintiff Fazle Ahmad. The sum- 
monses upon these defendants were 
served by affixing them upon the houses 
of the d-efendants Mukhi and Bisheshar 
Singh on the identification of Amar Singh 
(petitioner 3), the servant of petitioners 
1 and 2. 

Both the suits were decreed expartoon 
23fd May 1914. On 27th May 1914, the 
decrees were transferred to the Court of 
the Second Munsif of Gaya for execution. 
The execution of the decree was taken 
out and a prayer for warrant of arrest 
against the judgment-debtors Muklil and 
Bisheshar was made l)y Fazio Ahmad tlie 
decree liolder in those suits. Tliereupon 
the defendants in both the suits brought 
regular suits in the Court of the First 
Munsif of Gaya, for a declaration that 
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the decrees obtained against theni in the 
district of Sialkot were fraudulently ob- 
tained on the suppression of the sum- 
mouses and on a false return of service 
of summonses through the conspiracy of 
petitioner 3, and that no money was due 
from the judgment-debtors and that they 
had never been to the Punjab and had 
never acted as co partners in any con- 
tract business with Pazle Ahmad, the 
decree-holder. The suit of Mukhi Singh 
■was numbered 111 and that of Bisheshar 
Sin«h 115 in the Court of the First Mun- 
sif 'of Gaya. The petitioners entered 
appearance and. after contesting the 
suits were decreed with the result that 
the learned Munsif held: 

“tViftf ilfifendaut 1 (Pazle Abmed) was dealing m 
shawls at oTva, and that hs. at the instigation 
t 2 and 3 (petitioners 1 and 2), pre- 

ferred false suits in the district of Sialkot, and 
lerreu return of service of summonses 

fiLd^ k pf M^kht^ Singh and Bisheshar Singh 
the knowledge of those suits and thereby 
prevented them from contesting the pits and 
thus obtained the decrees fraudulently. 

iudgment of the learned Munsif 
was passed on 24fch February 1916 
Fazle Ahmad and petitioners 1 and A 
appealed to the District Judge of Gaya 
against the judgment and decree of the 
learned Munsif. Fazle Ahmad s appeals 
were numbered 84 and 87, Mukhi Singh’s 
appeal was numbered 88. Bishes^r 

Singh’s appeal was numbered 89. On 
17th April 1916 during the pendency of 
the appeal before the Judge, Ram Khela- 
wan Singh, son of Bisheshar Singh, who 
died during the pendency of the suit be- 
fore the Munsif. applied to the Munsif 
for sanction to prosecute the petitioners 
and Fazle Ahmad, and others who were 
witnesses in the case in the suits before 
him. That petition was forwarded by 
the Munsif to the District Judge before 
whom the appeals referred to above were 
pending. On 27th April I9l6 the Dis- 
trict Judge passed the following order: 
"Wait till the appeals are decided.” 

The appeals were fixed for 7th August 
for hearing. On that date the appellants 
in Appeals Nos. 88 and 89. that is peti- 
tioners Nos. land 2, applied to the 
DisMict Judge that their appeals may 
he heard after the decision of the appeals 
of the plaintiff Fazle Ahmad which bore 
Nos. 81 and 87. Fazle Ahmad did no 
appear and his appeals ^l^re disnaissed 
for default. The learned District Judp 
thereupon took up the appeals of the 


petitioners Nos. 1 and 2. The vakil for 
the petitioners orally prayed for a day’^ 
adjournment. This application for ad- 
journment was refused by the District 
Judge and the appeals were dismissed for 
default, as the learned vakil for the 
appellants said that he bad no instruc- 
tion to proceed further. On 22nd May 
1917 the Public Prosecutor of Gaya ap- 
plied bo the District Judge for obtaining 
sanction to prosecute the petitioners for 
offences set forth in that petitions, 
namely, Ss. 210/209 and 120-B, I. P. O. 
The application of the Public Prosecutor 
mentions three other persons against 
whom he prayed for sanction to pro- 
secute, but those persons have not made 
any application to this Court. This 
was an application under S. 195, Cri- 
minal P. C. The learned District Judge 
rejected this petition in the following, 
words : 

“ If my siQCtion would have any legal effect 
I would graut it, but so far as I can see, none of 
the offeuces have been committed in or in rela- 
tion to any ‘proceedings in this or any subordi- 
nate Court The applicant should move the 
Cou'-'i in which the proceedings were taken 
namely the civil Court at Amritsar. ** 

Thereupon on 25bh May 1917 the 
Public Prosecutor made another applica- 
tion praying that the District Judge, 
instead of granting sanction fro him to 
prosecute the petitioners and others, 
might direct their prosecution under 
S. 476, Criminal P. O. Notice of this 
application was given to the petitioners 
and they, by their written application 
dated 13th July 1917 showed cause, and 
the District Judge by his order of 17th 
July 1917 finally directed the prosecution 
of the petitioners along with others under 
S 476, Criminal P. O. Aggrieved by 
this order the petitioners have moved 
this Court. Several grouuds have been 
taken against the order of the District 
Judge, both on law and on merits. The 
first ground urged before me was that 
there has been an inordinate delay in 
directing the prosecution of the peti- 
tioners and that the order, therefore 
made by him under S. 476 is bad. 

The dates of the several proceedings in 
this case set forth above would show 
that the appeal was disposed of in August 
1916 and that the present order was 
psased by the District Judge on 17th July 
1917. No doubt there has been a delay 
in this case but considering the fact that 
one of the parties affected by the fraudu- 
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lent suits, namely Ram Khelawan Singh, 
had already made an application before 
the Munsif, on ITfih April 1916 that is 
soon after the disposal of the case before 
Munsif, and also the fact that the 
present application was moved by the 
Public Prosecutor who apparently ap- 
plied to the District Judge under instruc- 
tions from the Magistrate, I do not think 
that the delay in this case has in any 
way prejudiced the petitioners. The 
petitioners were given full opportunity 
to show cause and as a matter of fact 
they, by their written petition, showed 
cause. It has not been contended before 
me that there was any prejudice on ac- 
count of the delay caused in giving sanc- 
tion by the District Judge in this case. 
I therefore overrule this objection of the 
petitioners. 

The second ground taken by the peti- 
tioners is that the District .Judge had no 
jurisdiction to grant sanction under 
S. 476 inasmuch as there was no judical 
proceeding pending before him in the 
course of which he came to know of the 
offence having been committed. This is 
based upon the ground that the appeals 
before the District Judge were dismissed 
for default, and it is urged that the Dis- 
trict Judge himself had no notice of any 
offence having been committed. I do not 
think that there is any force in this con- 
tention. It is not that the District Judge 
could have heard the appeal and disposed 
of it on contest that would give juris- 
diction to him. He initiated the pro- 
ceedings under S. 476. All that is re- 
quired in that section is thVt the offence 
mentioned or referred to in S. 195 should 
have been brought to tlie notice of the 
Court in the course of a judicial proceed- 
ing. There were appeals filed before the 
District Judge from the decision of the 
Munsif. Those appeals were disposed of 
according to law; and the District Judge 
was therefore fully competent to grant 
any sanction under S. 476 in respect of 
offences that may have been committed 
by the petitioners. There was the judg- 
ment of the Munsif before him which 
had given the facts and circumstances of 
the case, and the finding of the Munsif 
in respect of the charges that are now 
proposed to be preferred against the peti- 
tioners. Those charges judicially came 
to the notice of the learned District 
Judge. I atn therefore of opinion that 
the District Judge bad jurisdiction to 


direct the prosecution of the petitioners 
under S. 476. 

Then it has been urged before me that 
in the judgment of the learned Munsif no 
offence has been sufficiently disclosed to 
have been committed by the petitioners, 
and therefore upon the merits the order 
under S. 476 should not have been made 
by the District Judge. The judgment of 
the Munsif has been read to me and I 
have carefully perused the same. I do 
not propose to give any opinion, for it 
might prejudice the parties upon the 
merits in this case as to whether upon 
the judgment of the learned Munsif there 
has been sufficient evidence against the 
petitioners. All that I want to say is 
that the judgment of the Munsif is based 
upon certain materials and evidence be- 
fore him and upon the statements made 
by the witness of Fazle Ahmad and upon 
other evidence on the record, whicli have 
not been controverted or shown by the 
learned counsel for the petitioners to- 
have been misquoted in the judgment. 
Upon those materials and upon the evi- 
dence the learned Munsif distinctly held 
in substance that there was a conspi- 
racy between the petitioners 1 and 2 
who were the landlords of the village 
Chainpur and bhe petitioner No. 3, their 
servant, to bring a false case in collusion 
with the plaintiff, who was a resident of 
Sialkot but was carrying on trade in 
Gaya, against Mukhi and Bisheshar 
Singh, two of the tenants who had a long 
standing enmity with them at the survey 
and elsewhere. The distinct finding of 
the learned Munsif, I have already quoted 
above and the conclusion that he has 
arrived at, is that defendant 1 had 
brought the suit at the instigation of 
defendants 2 and 3, who are petitioners 
1 and 2 in this-case, and that petitioner 3, 
played a very important part in the suits 
and also in the execution proceedings by 
trying to cause a surreptitious service of 
the summonses and notice upon Mukhi 
Singh and Bisheshar Singh. Upon this 
finding the learned Munsif himself would 
have been entitled to direct the prosecu- 
tion of the petitioners under S. 476. 

The criterion whether the District 
Judge was or was not justified in grant- 
ing sanction is whether tlie Munsif, upon 
whose judgment the District Judge has 
proceeded, could himself grant the sanc- 
tion. If the learned Munsif could have 
granted the sanction, there is no reason 
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why the learned Judge who heard the 
appeals and disposed, of them according 
to law could nob act and grant sanction.. 
It cannot be said that there was no 
pritna facie case against the petitioners 
for an action under S. 47(.'. I am there- 
fore nob prepared to hold that the pro- 
secution has no case upon the merits and 
that the petitioners ought not to be put 
upon their trial. The last ground that 
has been urged before me is this : that 
the Magistrate bo whom the case had 
been made over by the District Judge 
under S. 476 for trial is nob competent 
under S. 177, Criminal P. O., to take 
■cognizance of the offences as they were 
committed in Sialkot in the Punjab and 
nob in the Gaya District. It has been 
strenuously urged before roe that the 
Magistrate at Gaya has no territorial 
jurrsdicbion to try offences committed in 
Sialkot, the offences being the bringing 
of false suits in the Court in the Sialkot 
District against the persons named by 
me aforesaid. It will appear from S.476 
that only the Magistrate at Gaya had 
jurisdiction to try the case. The learned 
counsel for the petitioners does not sug- 
gest which Magistrate had jurisdiction 
to try the case ; all that lio says is that 
the Magistrate had no jurisdiction. The 
words in S. 476 are: . . 

“that Uxe Court may send the case for inquiry 
or trial to the nearest Magistrate of the First 
Class.” . . 

The nearest Magistrate, it is not dis* 

pubod in this case, would be the Magis- 
trate of Gaya. Cl. 2 says that: 

“such Magistrate shall thereupon proceed ac- 
cording to law, and as upon complaint made 
aud recorded under S, 200» Criminal P. C. 

Reading the expressions quoted above 
in Ols. 1 and 2, all that is required to 
give jurisdiction to the Magistrate to try 
the case is that he should have been the 
nearest Magistrate. S. 476 vests jurisdic- 
tion in the Magistrate^ to try a case if 
one has been sent bo him for trial by a 
Oourfc mentioned in that section. It has 
QOthing to do with the local or territorial 
jurisdiction at all. It roay be mentioned 
that in the Code of 1882 the words were 
“the nearest Magistrate who had cogni- 
zance to try the case.” These words 
indicate that the Magistrate should 
otherwise have power to try the case 
territorially as in S. 177 onwards. The 
words “who had cognizance have been 
taken out troin the present section and 
therefore the territorial jurisdiction has 


nothing to do with the jurisdiobion exer- 
cised by Magistrates to whom a case is 
made over for trial under S. 47 6. The 
point appears to have been decided in 
the case oi Rajlcumar Singh v. Emperor 
(l) and in the authorities quoted there- 
under from the Allahabad and theMadras 
High Courts. Apart from the authorities, 
in my view, the section is clear that the 
Magistrate at Gaya had jurisdiction to 
try the case. I overrule this objection 
also of the petitioners and I reject the 
application. The Rule is discharged. 

V.S./b.K. Buie discharged, 

(1) Liai7] 1 Pat. ii. J. 298=37 I. 0. 487* 
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Full Bench 

Atkinson, Coutts and Manuk. JJ. 

Bhubaneswar Prasad Singh and others 
— Judgment-debtors — Petitioners. 

V. 

B. Tilakdhaj'i DaZ and others Decree- 
holders — Opposite Parties. 

Civil Revn. No. 71 of 1918, Decided 
on 9th January 1919, from order of 
Munsif, Banka (Bhagalpore), D/- 28th 

January 1918, , _ 

❖ Civil P. C. (1908), O. 9, R 9 and O. 21, 
R. 90 — O. 9, R. 9 does not apply to proceed- 
ings under O. 21, R. 90. 

Order 9, R. 9, has no application to a proceed- 
ing in execution instituted under O. 21, R. 90, 

of the Code - IP 93 O 2] 

Lalit Idohan Ghose and Eari Das 
for Petitioners. 

Naresh Chandra Sinha — for Opposite 
Parties. 

Atkinson, J. — The facts in connexion 
with the reference referred to ^ for deci- 
sion are as follows: The plaintiffs in 
Original Suit No. 694 of 1914 obtained 
a rent decree on 25bh August 1915 against 
the petitionerB* father, as defendant, for 
the sum of Rs. 500 for arrears of rent 
due in respect of a tenure containing 18b 
bigbas of land. After judgment the origi- 
nal defendant, father of the present peti- 
tioners. died. The rent decree, obtained 
by the decree holders, was executed as 
against the minor petitioners by their 
mother as guardian, on a petition for 
leave to issue execution, dated 30th Jan- 
uary 1917. Leave was granted as claimed, 
and the execution proceeded as against 
the minors’ property. Notices of attach- 
ment, sale and proclamation were^ all 
duly served on the mother of the minor 
petitioners as their guardian. No ap- 
pearance was entered in the execution 
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proceedings at a*iy time by the guardian 
on behalf of the minors. No objection 
was at any time taken by the mother of 
the minors that she was nominated guar- 
dian of her minor children, even though 
she was not in fact duly appointed a 
guardian in accordance with the rules 
provided by the Civil Procedure Code. 
The date of the sale of the property in 
respect of which execution was being 
levied was fixed for 8th May 1917. On 
8th May 1917 the aforesaid tenure, in 
the execution proceedings, was sold for 
Rs. 4,000, and purchased by the decree- 
holders as auction-purchasers. In due 
course the sale so effected was confirmed. 
Subsequent to the confirmation of the 
sale as aforesaid, an application by the 
guardian of the minors was filed on 6th 
June 1917 under O. 2l, li. 90, seeking to 
have the sale set aside on the following 
grounds: (l) that no notice of the exe- 
cution proceedings or sale had been 
served; (2) that the property was sold 
for an inadequate price: and (3) that no 
guardian was properly appointed by the 
Court to duly represent the minors in 
such execution proceedings. After due 
notice to all parties the hearing of this 
application was fixed for 19th January 
1918. On 196h January the petitioners 
by their guardian applied for an adjourn- 
ment of the said application so instituted, 
as aforesaid, on their behalf. 

The application for adjournment was 
rightly and properly refused, in our opi- 
nion, by the learned Munsif. After the 
application for adjournment which was 
made by a subordinate or junior pleader 
on behalf of the petitioners was dis- 
missed, the said pleader left the Court to 
require the attendance of the senior 
pleader who was retained in the case, 
and who happened to be in or about the 
Court compound, and also to endeavour 
to secure the attendance of some wit- 
nesses who were in attendance and witli- 
in the precincts of the Court. By tlie 
time the senior pleader appeared in 
Court, he ascertained that the application 
unler O. 21, R. 90, on behalf of the 
minors had been called on after the ad- 
journment had been refused and was dis- 
missed for default. Forthwith, on the 
very same day, viz., the 19th June, an 
application was filed on beliaif of the 
xninors by their guardian, seeking to have 
restored for liearing and disposal the ap- 
plication under O. 21, li. 90, which had 
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been dismissed, as aforesaid, under the 
provisions of O. 1, R. 9, Civil P. C. The 
hearing of this application was fixed for 
28th January 1918. The learned Munsif 
held that O. 9, R. 9, had no application 
to a proceeding under O. 21, R 90, and 
accordingly he held that he had no power 
or jurisdiction to grant the application 
for restoration, rehearing and disposal 
of the petition filed on 6th June 1917, 
under O. 21, R. 90. An application in 
civil revision was admitted for the pur- 
pose of challenging and testing the vali- 
dity of the order of the learned Munsif 
dated 28th January 1918, which came for 
hearing before our learned brothers Roe 
and Coutts, JJ. Our learned brothers 
considered it advisable to refer the point 
requiring decision to a Full Bench of this 
Court, owing to the conflict of authority 
prevailing in other High Courts of India, 
but notably in the High Court of Cal- 
cutta, touching the matter immadiately 
arising for our determination. Shortly 
stated, the legal ijoint presented to us for 
final decision in this Court now is whe- 
ther the provisions of O. 9, R. 9, apply 
to a proceeding instituted under 0.21, 
R. 90. We are unanimously of opinion 
that O. 9, R. 9, has no application to a. 
proceeding in execution instituted underl 
O. 21, R. 90, and consequently that the, 
order of the learned Munsif, dated 28th' 
January 1918, sought to be impugned is 
right and unassailable in point of law. 
In support of the arguments addressed 
to us on behalf of the petitioners and the 
opposite party respectively numerous 
authorities have been cited on either 
side. 

In our unanimous opinion the true 
legal principles, which are applicable and 
ought to be applied in determining tlie 
matter arising for decision, are doduci- 
ble througli clio current of authority com- 
mencing with the decision of the Privy 
Council reported as Thahar Prasad v. 
Fakir fJllak (l) and followed subsG<i[u- 
% ing cases of Asim 

Mandal v. liaj McJtan Das (2), Flari 
Char an Ghosh v. Manmatha Nath 
(3), -1. BalasiO'ramania Chetti v. Stoar- 
natnmal (l). Ganraj Koer v. Lakhan 

(1) liS0c>^ 17 All. 10G=-22 I A. 11=0 

(P. C.). 

(2) [1911] 11 I. G. 9S5. 

(:3) A. 1. R. 1911 C;il. 12G=11 Cul. ]=19 I . 

GS:5. 

(4) [1913] 3S Miia. 199=21 I. C. 32. 
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Koer ( 5 ), Bharat Chandra Nath v. Yasin 
Sarkar (6), Kr^^,pas^ndhuRoyw.Mahanta 
Balhhadra Das (7), Somasundram Pillai 
V. Ckokkalinga Pillai (8) and Ritu Kuer 
V. Alakhdeo Narain Singha (9). 

It will be noted that twoof the berein- 
beforo recited authorities are decisions 
of Division Benches of this Court and to 
which, in one case, one of us was a party, 
and in the third case reported as Gunraj 
Koer V. Lakhan Koer (5) a careful and 
reasoned judgment was delivered by 
Roe, J., sitting alone, to a like effect. 
Consequently, therefore since the incep- 
tion of this High Court, the principles 
of law laid down by the Privy Council 
ruling reported as Thakur Prasad v. 
Fakir Ullah (l), followed and enunciated 
with clearness and precision in the judg- 
ment of Sir Lawrence Jenkins reported 
as Bari Charan Ghosh v. Manmatha 
Nath Sen (3), have been applied, and by 
this line of authority we conceive we are 
bound as exponents of the law, as appli- 
cable to the matter now referred to us 
for decision. On the other hand com- 
paratively recent authorities are to be 
found in which a different view has been 
taken and different principles applied, to 
those enunciated by the antecedent autho- 
rities cited. The following are the cases 
referred to: Krishna Chandra Pal v. 
Protap Chndra Pal (lO), Safdar Ali v. 
Kishun Lai (ll), Charu Chandra Ghosh 
V. Chandi Charan Boy (12), Suhbiah 
Naicker v. Bamanathan Chettiar (13), 
Diljan Mihha Bihi v. JSemanta Kumar 
Boy (14), Bhuhen Behari Nag Mazumdar 
V. Dhirendra Nath Banerjee (16), Kali 
Kanta Chuckerb^Uty v. Shijam Lai Das 
Basu {IQ), Bepin Behari Saha v. Abdul 
Barik (17) and Satya Narayan Lai v. 
Gohind Sahay (I 8 ). 

With the authority of these decisions 
we find ourselves unable to agree. In our 
opinion these authorities are not based 


(5) [19161 35 I. C. 337. 


( 6 ) 

(7) 

( 8 ) 
(9) 

( 10 ) 

( 11 ) 

( 12 ) 

(13) 

(14) 

(15) 

(16) 

(17) 

(18) 


[1917] 

[1918‘ 

1917 

1918 
1906 


41 I. C. 586. 

3 Pat. L. J. 367=47 I. C. 47. 

40 Maa. 780=38 I. C. 806. 

47 I. C. 154. 

3 C. Jj. J. 276. 

(19101 7 I. O. 241. 

(1916] 27 I. C. 492. 

~A I. R- 1914 Mad. 162=37 Mad. 462=22 
I. C. 899. 

[1915] 29 I. C. 395. 

[1916'j 33 I. C. 581. 

(19171 38 I. C. 598. 

[1916] 44 Cal. 950=35 I. C. 613. 

[1918] 3 Pat. L. J. 250=43 I. C. 951. 


on any sound legal principle, nor are they 
founded upon a sure and reliable founda- 
tion, nor do they lay down any sure or 
definite rule of practice deduoible from 
the true principles of law applicable to 
cases such as the present. Bach of tho 
last set of cases cited above depend for 
their decision upon the inherent facts of 
each case itself, and from them, as a- 
whole, no decided and governing rule of 
practice is deduoible. Accordingly, with 
great respect to the learned Judges whose* 
aforesaid decisions are now under review,, 
we desire to express our disapproval with? 
the last series of cases cited, and to re- 
cord our opinion that they do not enun- 
ciate a correct or accurate interpretation 
of the law applicable to the facts of this- 
case or to similar cases in pari materia 
therewith. We have been asked and 
urged to exercise inherent powers vested 
in us under S. 151, Civil P. C., in grant- 
ing relief in the present application. We- 
are of opinion that there are no materials 
before us on which we could properly 
exercise our inherent powers, even if we- 
felb willing to do so, which we do not. 

The case has been argued exclusively 
on the basis that the order of the learned 
Munsif, dated 28th January 1918, was 
made without jurisdiction, and this point 
only was referred to us for decision by 
our learned brothers Roe and Coutta, JJ., 
and consequently we do not feel at 
liberty, nor are we entitled, to go outside 
the terms of the reference made to us 
and decide the question arising for deter- 
mination upon the assumption that this 
Court ought to exercise its inherent 
powers even if willing to do so, and set 
aside the order impugned and restore the 
proceedings, more especially as an alter- 
native remedy is open to the petitioners 
by way of miscellaneous appeal against 
the original order of dismissal of the peti- 
tioners’ application, and which the peti- 
tioners have already availed themselves 
of and which application is still pending 
and awaiting decision. Accordingly we 
think the order of the learned Munsif 
was right and correct in point of law and 
that this application in revision must be 
dismissed, but under the circumstances, 
without costs. 

Coutts, J. — I concur. 

Manuk, J. — I concur. 

V.s./r.k. Application dismissed^ 
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MuijLICk and Adami, JJ. 

Dulhin Sundari Choudhurain^DQlQn- 
danfc — Appellant . 

V. 

Behari hal — Plaintiff — Respond ent. 

Second Appeal No. 782 of 1917. Deci- 
ded on 2nd May 1919, from decision of 
Dist. Judge, Muzaffarpur. 

Civil P. C. (1908), S. 100— Whether evi- 
dence given by mortgagee is sufficient to 
•how that S. 59 was complied with is mixed 
question of law and fact. 

It is a mixed question of law and fact whether 
or not the evidence adduced by a mortgagee 
suing on his mortgage on whom the onus rests is 
sufficient to show that the terms of S. 69, T. P. 
Act, have been duly complied with. [P 196 C 1] 

Sharoshi Charan Mitra^ S. M. Mul- 
lick and Sudhangsu Kumar Mitra — for 
Appellant. 

Purnendu Narain Sinha and Murari 
Prasad — for Respondent. 

Mullick, J . — This appeal has been 
preferred by the mortgagor in respect of 
a mortgage>deed alleged to have been exe- 
cuted by her in favour of Hanuman Pra- 
sad, who was the grandson of one Lachmi 
Ram. The suit was brought by Mt. 
Nouji Ivuer, the widow of Lachmi Ram, 
on the allegation that Hanuman Prasad 
was a mere namelender and that the 
mortgage money was in fact advanced by 
her out of the estate of her deceased bus. 
band, to which she had succeeded under 
the law applicable to Jains. During the 
pendency of the suit, that is to say, on 
18th April 1913, Mt. Nouji died and on 
25th April 1913, a petition was made by 
Behari Lai," through his grandmother 
Mt. Tarwati. alleging that he was the 
adopted son of Hanuman and was there- 
fore entitled to his estate. It was fur- 
ther alleged that under the will of 
Lachmi Ram Mt. Nouji only took a life 
interest as a Hindu widow and that a 
vested interest in the estate was created 
in favour of Lachmi Ram's grandson. 
Hanuman, and that upon the death of 
Hanuman during the lifetime of Mt. 
Nouji that vested interest passed to 
Hanuman’s son. The trial Court allowed 
the application of Behari Lai and amen- 
ded the plaint holding that he was com- 
petent to continue the action against the 
defendant. The trial Court made a de- 
cree for the full amount of the claim 
against the defendant and that decree 
has been affirmed by the learned District 
J udge of Muzaffarpur. The learned District 
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Judge has held that upon a true con- 
struction of the will of Lachmi Ram 
what was given to the widow was a mere 
life estate with a vested remainder in 
Hanuman. He declined to accept the 
contention that Mt. Nouji’s interest was 
an absolute estate and that of Hanuman 
a mere contingent remainder. 

Now, we have been taken through the 
document and we agree with the inter- 
pretation put upon it by the learned Dis- 
trict Judge. The estate created in favour 
of Mb. Nouji was clearly a limited one. 
Her powers of alienation were fettered 
and the document draws such a sharp 
distinction between the nature of her 
interest and that of Hanuman that it is 
impossible to accept the contention that 
an absolute estate is given in the first 
instance to the lady and in the event of 
her decease to Hanuman. In our view 
the true construction of the will is that 
Hanuman took a vested interest from the 
date on which the will came into opera- 
tion. Therefore, the plaintiff Behari Lai, if 
he can prove the adoption, has a good title 
to the mortgage money in this case. Now 
the learned District Judge has found as 
a fact that the adoption did take place.. 
The only way in which the learned vakil 
for the appellant before us can attack 
that finding is by contending that the 
learned District Judge has accepted in 
evidence an ekrarnatiia marked as Ex. 4 
which in law was not legally admissible. 

It is contended that the recital in this 
ekrarnama, which was a kind of deed of 
family arrangement executed by Mt. 
Nouji, Mt. Bhagirathi, the mother of 
Behari Lai, and by Mt. Tarawati, the 
grandmother, to the effect that Behari 
Lai had been adopted by Mt. Bhagirathi, 
was at most an admission which could 
not he evidence against anybody but the 
maker. Now, that would he so if the 
document did not come, as has been con- 
tended by the learned vakil for the res- 
pondent, under the purview of S. 13, 
Evidence Act. That section contemplates 
that recitals in the nature of hearsay 
when made in a transaction recognizing 
a right or custom are evidence. In this 
case a recital by Bhagirathi that she had 
adopted Behari Lai was in my opinion 
rightly accepted as evidence by the lower 
Court. There is also other evidence upon 
which the learned District Judge has 
founded his conclusion as to the validity 
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of the adoption. Therefore the second 
ground urged also fails. 

But the third ground is one of sub- 
stance and it seems that it is not con. 
eluded by the finding of the learned 
District Judge. It is contended that the 
bond in question has not been proved to 
have been duly attested by two wit- 
nesses as required by the provisions of 
the Transfer of Property Act. S. 68, 
Evidence Act, does not require the evi- 
dence of both these witnesses. One is 
sufficient, but the witness must come 
into Court and say not only that he 
signed the deed himself but that he saw 
the executant of the deed sign in his 
presence. Thers was some divergence 
of opinion on this point in the earlier 
decisions of the various Courts of this 
country, but the matter has now been 
settled by the decision of their Lordships 
of the Judicial Committee of the Privy 
Council in Shamu Patter v. Abdul Kadir 
Bowthan (1) and Ganga Pershad Singh 
V. Ishri Pershad Singh (2), and it is a 
mixed question of fact and law whether 
or not the evidence adduced by the plain- 
tiff on whom the onus rests is sufficient 
to show that the terms of S. 59, T, P. Act, 
were duly complied with. Now, the 
only attesting witness called at the trial 
was witness 2 for the plaintiff. It is 
true that in examination-in-chief he said 
that the document was signed by the 
executant in his presence, but he has 
materially altered or modified that state- 
ment in cross-examination and the effect 
of his evidence taken as a whole is that 
did not see the executant sign at all. 

It is however sought to bring this case 
within the rule laid down by their Lord- 
ships in Padarath Halwai v. Bam 
Narain Upadhia (3), where a witness 
deposed that he saw the hand of the 
executant and knowing 'her voice was 
able to form the conclusion that the 
baud that signed the document was the 
hand of the person to whom the voice 
belonged. That however is not any- 
where near the facts of the present case. 
Here witness 1, the scribe, does indeed 
endeavour to sviy that he heard the voice 
of the executant, bub he admits that he 
had never heard her voic e before : and i t 
~Tl) a5 Mad. G07=3Q I. A. 218=i6 I. 0. 

•250 (P.C.). 

(•^) \ I. li. 191S P. C. 3=46 Cal. 748=45 
‘l. A. 91=15 I. C. 1 {P.O.). 

(8) -V. I. R. 1915 P. C. 31=37 All. 474=42 
I. A. 103=30 I. G. 366 (P.G.). 
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is quite clear that he is not in a position 
to prove that the hand that signed the 
decument was the hand of the defendant. 
Therefore in this case the onus, which 
lies upon the plaintiff as to the due at- 
testation of the document and due proof 
thereof, has not been discharged. An 
attempt was made to seek the assistance 
of S. 70, Evidence Act, which says that 
if execution is admitted in the course of 
a trial the act of signing need not be 
proved. It is not necessary to go into 
the question whether or not this section 
relieves a party from the necessity of 
proving attestation. In the present case 
there is no clear indication that the 
defendant did at the trial admit execu- 
tion of the document on which the suit 
is founded. 

The result therefore is that as the docu- 
ment has not been proved to be a mort- 
gage deed, tbe only decree which can be 
made is a simple money decree for money 
lent. The claimant is within time and 
therefore the decree of the learned Dis- 
trict Judge will be set aside and a simple 
money decree will be substituted in lieu 
thereof for the principal sum with in- 
terest at the bond rate from the date of 
the bond to the date of the first Court’s 
decree and interest thereafter at 6 per 
cent, per annum until realization. Hav- 
ing regard to the special circumstances 
of this case we do not give costs to either 
party. 

v.s./r.k. Decree varied. 
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DaWSON-MiLLBR, 0. J. AND 

Adami, J. 

Baghunath Kurmi and others — Plain- 
tiffs — Appellants. 

v. 

Deo 17arain Bai and others Defen- 
dants — Respondents. 

Letters Patent Appeal No. Ill of 1917 
Decided on 24:th June 1919, from judg- 
ment of Mullick, J., D/- 21st May 1917, 
ronorted as 40 I. C. 771. 

(a) Civil P. C. (1908), O. 14. R. 1— Court 

has no power to frame issue not raised in 
pleadings. 

A Court is not justified in framing an issue on 
a q\iestion about which no dispute arises on the 
pleadings. [P 193 O 2] 

(b) Decree — Construction — Decree in gene- 
ral terms — Judgment may be looked at — Civil 
P. C , S. 11. 

Where a decree is expressed in general torooe 
it is permissible to look to the judgment to as- 
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certain what the real issues were in order to see 
how far the decree operates as res judicata. 

[p 199 c n 

(c) Civil P. C. (1908), 0.41, R. 22— Res- 
pondent can support decree on ground de- 
cided against him. 

It is open to a respondent in an appeal to sup- 
port the decree on any of the grounds decided 
against him in the lower Court without prefer- 
ring a cross appeal. CP 199 G 1) 

(d) Civil P. C. (1908), O. 41, R. 33— Scope. 

An appellate Court has power to pass any de- 
cree which ought to have been passed or to make 
any further decree as the case may require in 
favour of the parties. [P 199 C 11 

Abani Bhusan Mtikerji — for Appel- 
lants. 

Khurshed Husnain — for Respondents. 

Judgment. — The plaintiffs have pre- 
ferred this appeal under Cl. 10, Letters 
Patent, from a judgment of a single 
Judge of this Court, dated 21st May 
1917, affirming a decree of the Sub- 
ordinate Judge. The plaintiffs claim to 
be tenants of three small raiyati holdings 
in Mauza Parsanwah owned by the Dum- 
raon Raj. In the last survey and settle- 
ment operations they were recorded in 
respect to two of the holdings as tenants 
of Deo Narain Rai, defendant 1, who is 
described as a tenure- holder under the 
Raj, whereas they contend that they are 
in fact direct tenants under the Maha- 
raja of Dumraon and that defendant 1 
has no interest as tenure-holder and is 
not their landlord. They were further 
aggrieved by the fact lhat three plots of 
land numbered 347, 348 and 482 in the 
survey had been recorded in the Survey 
Khatian as included within the khata of 
defendant 1, wiiereas they asserted that 
these plots should have been included as 
portions of their holdings. They there- 
fore instituted a suit against (l) Deo 
I^arain Rai, (2) the Maharaja of Dumraon 
and (3) Rrija Ratt, a mukararidar of the 
Maharaja who has mortgaged his interest 
to the latter. 

_ By their prayer in the plaint the plain- 
tiffs claimed tlie following declarations: 
(l) tliat the plaintiffs are tlie direct 
raiyats under defendants 2 and 3. (2) that 
the relationship of tenant and landlord 
does not exist botwoon the plaintiffs and 
defendant 1, (3) that defendant 1 is nofca 
tenure-holder of the lands in suit and (4) 
that tlie disputed plots numbered 347, 
348 and 482 are nob part of tlie tenure 
of defendant 1 but part of the plaintiffs' 
holdings, and that the entries in the sur- 
vey record to the contrary are wrong. 
They' also claimed confirmation of their 
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possession or alternatively^ delivery of 
possession. Defendant 3 did nob appear 
and service of summons on him was not 
proved. Defendants 1 and 2 contested 
the suit. Defendant 1 pleaded that he 
was a tenure-holder of the lands in suit 
under the Maharaja and that the disputed 
plots were nob part of the -holdings re- 
corded in the plaintiffs’ names. The 
Maharaja also pleaded that the plaintiff’s 
were not his tenants but that defen- 
dant 1 was. Defendant 1 further con- 
tended that the plaintiffs had no interest 
in the disputed holdings which had been 
settled in the names of plaintiff 1 and 
his uncle respectively as beiiamidars of 
defendant 1, who was himself the real 
holder of the occupancy’ rights and that 
he paid the rent and took receipts in the 
farzi name of the plaintiffs, who, as well 
as their ancestors, \vere and had been this 
defendant’s ploughmen. Tie further con- 
tended that the plaintiffs had improperly 
gob themselves recorded as his raiyats, 
whereas they had no rights in the land 
at all and the survey record was in- 
correct in so far as it recorded them as 
tenants under him. It will thus be seen 
that the defendants agreed with the 
plaintiffs that there was no relationship 
of landlord and tenant between them al- 
though for different reasons. On the 
other issues they were in dispute. 

The Munsif found (l)bhat the disputed 
plots were nob part of the holdings 
claimo.l l)y the plaintiffs, (2) that the 
plaintiffs were nob the direct tenants of 
the Raj, (3) that defendant 1 was the 
tenure-holder of the disputed holdings. 
With regard to the question whether the 
plaintiffs wero tenants under defen- 
dant 1, I have already remarked that the 
plaintiffs disclaimed au\’ such relation- 
ship and asked for a declaration tliat 
they were not the tenants of this delen- 
dant. The defendants were agreed al:>out 
this and there was therefore uo issue on 
this question raised by' the jdeadings. 
There was no alternative claim that they' 
held under defendant 1 in tho event of 
the first declaration being refused. The 
Munsif ought therefore to liavo treated 
the matter as concluded by the plead- 
ings. It appears however from his iudg- 
meiit that he framol a separate issue 4; 

“Does the relationship of landlord and ten- 
ant exist between the plaintiffs and defendant 1 
in respect of khatas numbered 175 and 173 (the 
disputed holdings).” 
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In dealing with this question he said: 

'It seems to me that the defendant 1, after 
taking settlement of the lands benami in the 
name of plaintiff 1 and his uncle, allowed the 
plaintiffs to cultivate the land taking certain 
shares of the prodt>ce and used to pay the rent 
of the holdings to the Raj/* 

He then came feo the conclusion that 
the oral evidence on both sides was not 
sufficient to rebut the presumption of the 
settlement entry and held that the Record 
of Rights was not liable to alteration and 
that the plaintiffs were the tenants of 
defendant 1. He then ordered that the 
suit be dismissed with costs. The decree 
has not been produced before us, but it 
is agreed that it is merely to the effect 
that the suit is dismissed with costs. 

From this decision the plaintiffs ap- 
pealed to the Subordinate Judge. It will 
be seen that, in so far as the judgment of 
the Munsif is concerned, it found that 
the plaintiffs were the tenants of defen- 
dant 1. This was, in fact, a finding 
against the defendants who denied the 
relationship. In fact there was no issue 
between the parties on this point and 
the Munsif ought not to have raised it as 
it was not the case of either side. He 
did however settle issue 4 raising this 
very question and decided it in the plain- 
tiffs’ favour. The decree therefore dis- 
missing the suit with costs, although it 
was drawn in apt language to express a 
dismissal of the suit as originally pleaded, 
did not properly describe the result of 
the finding upon issue 4, which was 
really a finding in favour of the plaintiffs 
assuming they were found not to be the 
tenants of the Raj. When the plaintiffs 
appealed to the Subordinate Judge, the 
defendants entered a cross- appeal although 
the decree was apparently in their 
favour and contended that the finding 
that the plaintiffs were their tenants 
should be set aside. No objection was 
raised to this procedure at the time. 
The Subordinate Judge agreed with the 
Munsif in finding that the plaintiffs were 
not tenantsof theRaj; and as both parties 
disputed the correctness of the entry in 
the Survey Khatian showing the plain- 
tiffs as tenantsof defendant 1, he allowed 
the cross-appeal and a decree was entered 
accordingly, the material part of which 
was: 

“It is ordered that the ai>peal is dismissed with 
costs and the cross-appeal is allowed without 
costs, and the plaintiffs-appellants have no kasht 
rights.” 

From this decision the plaintiffs ap- 
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pealed to this Court and contended that 
the lower appellate Court should not 
have entertained the cross-appeal as the 
decree was in favour of the defendants 
who had therefore no right of appeal, as 
the Code of Civil Procedure only allows 
appeals against decrees and not against 
findings merely. The learned Judge of 
this Court who heard the appeal was of 
opinion that although he thought the 
finding that the plaintiff’s were the 
tenants of defendant 1 would operate as 
res judicata under the decree of the Munsif, 
it was nob necessary to decide this point 
because defendant 1 could, without filing 
a cross- appeal at all, have supported the 
Munsif's decree by satisfying the Sub- 
ordinate Judge that the finding was wrong 
and that the decree, in so far as it dis- 
missed the plaintiffs’ claim including a 
dismissal of the claim under issue 4 
that they were tenants of defendant 1 , 
was right. He therefore dismissed the 
appeal with costs. Prom that decision 
the plaintiffs have preferred the present 
appeal. 

The real difficulty in the case arises 
from the fact that the Munsif framed an 
issue on a question about which no dis- 
pute arose on the pleadings and having 
decided it really in favour of the plain- 
tiffs and against defendant 1, he dismissed 
the plaintiffs’ suit and entered a decree 
to that effect, ignoring or forgetting the 
fact that part of his findings were in 
favour of the plaintiffs and that he ought 
to have decreed the claim in part, treating 
the case as one in which the plaintiffs 
had claimed in the alternative that they 
were tenants of defendant 1. It is true 
the plaint claimed a declaration, first, 
that the plaintiffs were tenants of the 
Maharaja and, secondly, that they were 
not tenants of defendant 1. The defen- 
dants denied the right to the first decla- 
ration bub admitted the second, and as 
there was no alternative claim that in 
the event of the first being decided against 
the plaintiffs they were entitled to a 
declaration that they were at least the 
tenants of defendant 1, there was no 
necessity to raise this issue. This issue 
however was raised at the trial and deci- 
ded in the plaintiffs’ favour just as if it 
had been claimed in the plaint as an 
alternative relief. It must be taken 
therefore that it was one of the issues in 
the case, and although the finding was in 
the plaintiffs’ favour, the decree on this, 
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as on other issues, was in favour of the 
defendants. Now when the decree is in 
’general terms, it is permissible to look to 
the judgment to ascertain what the real 
iissues were in order to see how far the 
Idecree operates as res judicata, and if the 
‘Munsif’s decree is binding, it must be 
taken that issue 4 was decided against 
the plaintiffs, and in this respect it was 
not in accordance with the findings. The 
plaintiffs might have applied to the 
Munsif to amend the decree in their 
favour in accordance with the findings, or 
they could have appealed. They chose 
the latter course. 

In these circumstances it was open to 
the respondent before the Subordinate 
Judge, without instituting a cross-appeal, 
to support the decree on any of the 
grounds decided against him in the Court 
below. This is in fact what the defen- 
dant did and his cross-appeal was not 
really necessary. Defendant 1, the res- 
pondent before the Subordinate Judge, 
convinced him that the Munsif’s finding 
was wrong and that the decree was right, 
although its effect was not that which 
the Munsif had intended. It seems to me 
therefore that, although in form the Sub- 
ordinate Judge may have been wrong in 
saying that the cross-appeal was allowed, 
as the decree was not appealable by the 
defendant in substance, he was right in 
embodying in the decree a declaration that 
the plaintiffs had no kasht right in 
the property in suit. By O, 41, R. 33, 
the appellate Court has power to pass 
any decree which ought to have been 
passed or to make any further decree 
as the case may require in favour of any 
of the parties. The decree on the facts 
found by the Subordinate Judge was 
right, but he was entitled, in order to 
prevent ambiguity, to add that the plain- 
tiffs had no kasht right. In these cir- 
cumstances it appears to me that the 
learned Judge of this Court was right in 
dismissing tlie appeal. This appeal there- 
fore fails and is dismissed with costs. 
In order to prevent any further question, 
the decree of this Court will be that the 
appeal is dismissed with costs, and it is 
further declared that the plaintiff's have 
no interest as tenants of the lands in 
suit. 

V «3./b.K. 
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Das, J. 

Munshi Juthan Lal — Appellant. 

v. 

Ram Dat Singh and others — Respon- 
dents. 

Second Appeals Nos. 1161, 1162 and 
1163 of 1917, Decided on 23rd Junel919, 

from decision of Sub-Judge. Patna. 

Bengal Tenancy Act '(1885), S. 88 — Divi- 
sion of bolding — Consent of landlord must be 
proved— Entry in landlord’s rent roll showing 
division — Consent will be presumed— Road 
cess return is not rent roll — Rent receipt 
signed by patwari is also not admissible as 
evidence of such division. Plaint in recovery 
of rent suit by previous landlord will not 
justify conclusion of decision. 

To enable a tenant to succeed upon a plea that 
there has been a division of holdings a distribu- 
tion of rent thereof, he must establish that the 
division was made either with the express consent 
in writing of the landlord, or with the express 
consent in writing of his agent dulj’ authorized 
in that behalf. The couseut of the landlord will 
bo presumed if there Is proved to have been made 
in the landlord’s rent roll any entry showing that 
the holdings have been divided or that the rent 
payable in respect thereof has been distributed. 

^ LP 200 O 1] 

A road-cess return, which is not a rent roll 
within the meaning of S. 88, Ben. Ten. Act, does 
not justify the conclusion that there has been 
such a division, especially where the road-cess 
return has been rejected by the Collector and has 
not in any way been acted upon. Nor is a rent 
receipt signed by the patwari admissible as evi- 
dence of such division, inasmuch as giving con- 
sent ou behalf of his master to a division of the 
holding is outside the scope of the authority of a pat 
wari, who is a mere rent collector. [P 201 C 1,2] 
A plaint filed by a previous landlord for re- 
covery of rent, as to which there may be a com- 
plete explanation would also not justify such a 
conclusion. LP 202 C 2] 

Abani Bhusha^i Mukherji — for Ap- 
pellant . 

Ganesh Dut Singh — for Respondents. 

Judgment. — The plaintiff' purchased 
the entire 16 annas of Mauza Berhna 
Saidpur. hearing Touzi No. 2005, at a 
sale for non payment of Government re- 
venue, and he . commenced the actions out 
of which these appeals arise for rent 
against the tenants recorded as such in 
the finally published Record of Rights. 
The tenants put forward various defences 
to the suits, of which it is only necessary 
to mention that which was argued before 
the lower ap|)ollato Court and which 
found favour with that Court, namely, 
that there has been a division of the 
holdings and distribution of tlio rent pay- 
able in resi) 0 ct thereof and that there- 
fore the suits were not maintainable in 
the form in which they were presented. 


Appeal (lismissed. 
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On behalf of the appellant it has been 
argued before me that the facts found by 
the lower appellate Court do not justify 
the conclusion “that the holdings of 
these three suits have been split up.” • It 
will be noticed that so far as the Re- 
cord of Rights is concerned, it does not 
show that there has been any division of 
holdings and distribution of rent. The 
])laintitf is the purchaser at a revenue 
sale, and, therefore it cannot be suggest- 
ed that the has suppressed the rent roll 
and other zamindari papers which would 
establish that there has been such a divi- 
sion with the consent of the zamindar. 

The law on the subject is contained in 
S. 88, Ben. Ten. Act. In order to suc- 
ceed, the tenants must establish that the 
division was made either with the ex- 
ipress consent in writing of the landlord 
|or with the express consent in writing 
lof l)is agent duly authorized in that be- 
half, provided that the consent of the 
landlord will be presumed it there is 
jproved to have been made in the iand- 
jlord’s rent roll any entry showing that 
;bhe holdings have been divided or that 
'the rent payable in resj^ect thereof has 
been distributed. I do not think that 
the proviso has any effect at all in these 
cases, becruse no entry in the landlord’s 
rent roll has been proved to show that 
the holdings have been divided or that 
the rent payable in respect thereof has 
been distributed. Tlie learned Subordi- 
nate Judge does indeed say that “the 
road-cess return may bo treated and is 
really a rent roil showing the holdings 
and the jama of the defendants within 
the meaning of the proviso of S. 88, Ben. 
Ten. Act.” With this view I am wholly 
unable to agree. Rent roll is a term which 
has a definite significance, and is well 
understood in common language to mean 
the jamabandi papers of the zamindar, 
and I am of opinion that the term de- 
liberately employed by the legislature 
must iie construed in its popular sense, 
meaning by the words “the i^opular 
sense” chat sense which people conver- 
sant with the subject matter with which 
the Statute is dealing would attribute to 
it; see Grenfell v. Inla^id Revenue Com- 
missioners U). I do not think that any 
one conversant with the subject-matter 
with wliich the Bengal Tenancy Act is 
dealing would understand by the term 


rent roll” the road-cess returns which 
the landlord is required to lodge under 
another Statute, and I am therefore un- 
able to agree with the learned Subor- 
dinate Judge that the road-cess return is 
really a rent roll. In the second place 
the learned Subordinate Judge himself 
says that the road-cess returns in this* 
case were not acted upon. 

He says that the Collector valued the 
estate under S. 21 of the Act. Now 
S. 21 applies only where no returns are 
lodged by the holder of the estate. As 
there is a positive finding that the re- 
turns were in fact lodged on behalf of tbe 
proprietor, I thought that perhaps the 
Collector acted under S. 22 of the Cess 
Act, which gives him power to value the 
estate when he is satisfied that tbe re- 
turn made is untrue or incorrect. Ex. 6 
however (which is the order sheet in the 
cess revaluation case) makes it perfectly 
clear that the Collector was not satisfied 
with the return made and called for an 
explanation and as no explanation was 
offered, he valued the estate under 
S. 21, Cess Act. This in my opinion is 
destructive of any argument that may be 
founded on the cess returns lodged by 
the late proprietor. The Collector re- 
jected the returns altogether and pro- 
ceeded on the basis that no returns were 
lodged by the proprietor. I cannot see 
how these returns which were rejected 
by the Collector can. by any stretch of 
language, be described as the rent roll 
within the meaning of the proviso of 
S. 88, Ben. Ten. Act. I hold that the 
tenants have failed to bring these cases 
within the proviso of S. 88 and that in 
order to succeed,'' they must establish that 
the subdivision of the tenancy took place 
with the express consent in writing of 
the landlord or with that of his agent 
duly authorized in that behalf. 

The lower appellate Oonrt relies upon 
two items of evidence as establishing the 
consent of the landlord or that of his 
agent duly authorized in that behalf : 
(l) the road-cess returns filed by the 
landlord, and (2) the rent receipts gran- 
ted by the landlord. So far as Second 
Appeal No. 1163 of 1917 is concerned* 
he relies upon an additional item of evi- 
dence, namely, a plaint filed by the pre- 
vious landlord. So far as the road-cess 
returns are concerned, they were admit- 
tedly not signed by the landlord, but by 
one purporting to be the manager of the 


(1) C1S76] 1 Ex. D. 242. 
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landlord. The form of return preeoribed 
by S. 14, Cess Act, shows that it must 
be signed by the holder or his authorized 
agent. I do not understand the lower 
appellate Court to hold that the person 
who signed the returns as manager was 
in fact the manager of the holder or his 
authorized agent. The burden of prov- 
ing authority was undoubtedly on the 
tenants: %QQJanki Sahu v. Thakur Run 
Bahadur Singh (2). If the road cess re- 
turns had been filed on behalf of the pre- 
sent plaintiff, then the matter would be 
peculiarly within his special knowledge 
and the-burden would perhaps be on him 
to show to whom he had given authority 
to sign the road cess returns. But the 
present plaintiff is a complete stranger 
and there is no privity between him and 
the previous landlord and if he is to be 
affected with something done by the pre- 
vious landlord, I think he is entitled to 
say : 

Prove that it was done by the previous land- 
lord or by his agent authorized in that behalf.” 

If these road cess returns had been ac- 
cepted by the Collector, it might have 
been possible to argue with some show 
of reason that they must be presumed to 
have been regularly filed on behalf of the 
landlord, but the learned Subordinate 
Uudge himself records a finding that they 
jwere not acted upon. There is therefore 
jon the one hand, no evidence that these 
ji'eturns were signed by any person autho- 
rized in that liehalf by the landlord; on 
the other hand there is positive evidence 
Xhat they were rejected by the Collector 
and were not in any way acted upon. In 
|my opinion it is impossible to hold that 
these returns prove the express consent 
in writing of the landlord or that of his 
agent duly authorized in that behalf witii- 
in the meaning of S. 88, Ben. Ten. Act. 
The rent receipts do not in my opinion 
stand on a better footing. They were 
admittedly given by the patwaris, and 
there is no finding that the ])atwaris had 
any authority to recognize a subdivision 
lof a tenancy. The question was debated 
in the case of Wyatt v. SheoOohind 
Sahu (o). The late Chief Justice of this 
Court in tlie course of his judgment said: 

The position iiud duties of a patwari aro 
well kuowu. Ho is a poorly paid underUng 
employed only to collect rents due to his 
master and to grant receipts for the same. 
His implied authority would oxteud to all 
subordinate acts which are necssarv or in- 
f2) [19171 39 I C. 398. ^ ~ 

(3) [191G] 36 I. C. 777. 


cideutal lo bis express authority. It is uot 
suggested that be had authority to manage any 
part of the property. In my opinion, it is not 
within the scope of the authority of a rent col- 
lector to consent on behalf of his master to the 
transfer of an occupancy holding. That is an 
important act to be performed only by a person 
having some at least of the powers of a manager. 
I cannot .accept the suggestion which has been 
made that it lav on the landlord in this case to 
prove that the patwari bad not authority to 
consent to the transfer. Landlords would be in a 
very difficult position if it were hold that pat- 
waris and other underlings should be presumed 
till the contrary is shown, to have the power to 
sign away their master’s rights.” 

Substantially the same view was taken 
in the case of Janki Sahu v. Thakur 
Run Bahadur Singh (2). If it is not 
within the scope of the authority of a 
patwari to consent to the transfer of an 
occupancy holding, it is difficult to see 
how it can be within the scope of his 
authority to consent to a division of the 
holding or dis’tribution of the rent pay- 
able in respect thereof. I am of opinion 
therefore that the rent receipts are not 
evidence against the plaintiff as estab- 
lishing a division of the holdings with 
the express consent in writing of the 
landlord or that of his agent duly autho- 
rized in that behalf. The rent receipts 
and the road-cess returns were the only 
items of evidence relied upon by the 
learned Subordinate .Judge in Second Ap- 
peal No. 1161 of 1917 and Second .\ppeal 
No. 1162 of 1917. In my view they were 
not admissible against the plaintiff and 
they do not justify the conclusion that 
there has been a division of the holdings 
within the meaning of S. 88, Ban. Ten. 
Act. I would therefore allow these ap- 
peals, set aside the judgment and decree 
of the lower a])pellate Court and restore 
the judgment and decree of the Court of 
first instance. 

1 will now deal with Second Appe.il 
No. 1163 of 1917. In this case, the lower 
appellate Court relied, in addition to the 
evidence already referred to. upon a plaint 
filed l)y the previous landlord against 
Chota Bal for the recovery of rent for 
1319, Io20 and 1321. It is impossible to 
say wliat tiie conclusion of the lower ap- 
pellate Court would have l)een, had it 
disnussel from its consideration tlie rent 
receipts and the road-coss returns. The 
survey area is sho%vn as 3 bighas, 13 
cattahs. 18 dhurs, hearing a jama of 
Rs. 11-6-7 dams. The argument is tint 
the jnevious landlord by bringing a suit 
against Chota Bal in respect of 2 highas, 
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16 catbahs, 4 dhurs afc a rent of Rs. 8-4-1 
showed conclusively that he had con- 
sented to a division of the holding. I 
cannot agree that it does. One notice- 
able feature about this appeal is that al- 
though the admitted area of the original 
holding was 3 bighas, 13 cattahs, 18 
dhurs, the area after the alleged division 
comes up to 3 bighas, 9 cottahs, 7 dhurs. 
There is no explanation as to what has 
happened to 4 cattahs. 11 dhurs. I am 
wholly unable to come to the conclusion 
that there was a division of the holding 
within the meaning of S. 88, Ben. Ten. 
Act, merely on the basis of the plaint 
filed by the previous landlord as to which 
there may be a complete explanation, 
especially as I am excluding from my 
consideration the rent receipts and the 
road- cess returns on which the lower ap- 
pellate Court strongly relied. I would 
therefore allow this appeal, set aside the 
judgment and decree of the lower appel- 
late Court and restore the judgment and 
decree of the Court of first instance. 

The appellant must have his costs 

throughout. 

v.s./r.K. Appeals allowed. 
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Muelick and Jwada Prasad, JJ. 
Braja Lall Dwiia— Plaintiff— Appel- 
lant. 


v. 

Kenaram Pal — Defendant Respon- 
douts 

Second Appeal No. 1152 of 1917, De- 
cided on 13th February 1919, from a 
decision of Disb. Judge., Manbhum. 

(a) Interpretation of Statutes Retrospec- 
tive effect — Amending Act without any ex- 
press term is not retrospective. 

The promulgation of an amending Act cannot 
without any express term take away from a party 
anv right which might be vested in him under 
a prior Act. 

(b) Chota Nagpur Tenancy Act (1908), S. 47 
— S. 47 is not retrospective. 

Senction 47. Chota Nagpur Tenancy Act, has 
therefore no retrospective effect. 

Plaintiff brought a suiton 15th June 1916 to en- 
force mortgage charge by the sale of a rayati inter- 
est under a mortgage executed on 16tb June 1906: 

Held: that S. 47 did not apply to the case and 

that the .suit was therefore maintainable. _ ^ , 

[P 203 0 2] 

Abajni Bhuskan Mukerji and Shishir 
Kwmar Ultra — for Appellant. 

2^. C. Hay, S. N. Vutt and Panchana7i 

Linierji — for Respondent. 

Muliick, J. — This second appeal arises 
out of asLtib upon a mortgage executed 


on 16th of June 1906 in the district of 
Manbhum. At that time the Tenancy 
Act applicable to the district was Act 
10 of 1859, That Act was repealed by the 
Chota Nagpur Tenancy Act, 6 of 1908, 
so far as concerns the District of Man- 
bhum on 22nd December 1909. The 
present suit was brought on 15th June 
1916. In it the plaintiff prayed for the 
enforcement of the mortgage charge by 
sale. TheiMunsif, as well as the District 
Judge on appeal, dismised the suit holding 
that under S. 47, Chota Nagpur Tenancy 
Act, no decree or order could be passed by 
any Court for the sale of the right of a 
raiyat in his holding. The plaintiff ac- 
cordingly prefers the present second 
appeal. It isadmited that it is no longer 
possible, by reason of the six years’ rule 
of limitation, to give the plaintiff a 
money decree for the debt and if he 
cannot get a decree for the sale of the 
holding, then the suit must be dismissed. 
The learned'vakil for the appellant end- 
eavoured to make a point that it had not 
been clearly held that the interest in 
question was that of a raiyat, but it is 
quite clear from the judgment of the 
lower appellate Court there is a conclu- 
sive finding of fact upon this point. The 
only question that remains is one of law, 
viz. whether S. 47, Chota Nagpur Ten- 
ancy Act, operates against the plaintiff. 

On behalf of the appellant it is argued 
that the section cannot have retrospective 
effect, that the right to sell the property 
accrued at a time when the Act was not 
in force and being a vested right it is 
not affected by the'subaequent enactment. 
Raliance is placed in support of this con- 
tention on the case of Mrs. Vesta Cliffon 
Sebastia7i v. Kuloda Prosad Deogharin 
(l). In that case there was a transfer by 
sale of a raiyati holding in the district of 
Manbhum on 19th August 1909, that 
is to say, about four rconths before the 
Chota Nagpur Tenancy Act came into 
operation. The petitioner in the case was 
a claimant under S. 211, Chota Nagpur 
Tenancy Act, and contended that the sale 
had passed a good title to her and that 
she was entitled to maintain the claim. 
Their Lordships of the Calcutta High 
Court, giving effect to the general principle 
that the promulgation of an amending 
Act could not without any express terms 
take away from a party any rights which 
m ight be v ested in him under a prior^i^t, 

(T)~ [.1910]"7”iT a 7^37 
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held that S. 46, Ghoba Nagpur Tenacy 
Act, which invalidates transfers of raiyati 
holdings except transfers made before 
the 1st January 1903, was not re- 
trospective. The learned vakil for the 
appellant urges that by parity of reasoning 
S. 47 also should be so construed. Indeed 
in sub. Cl. (c) of that section there is 
an express saving in respect of decrees 
obtained before 1st January 1903, but 
the legislature has omitted to make any 
such provision in respect of rights which 
accrued between that date and 22nd 
December 1909. Whether the omission 
was accidental or intentional it is not 
our province to inquire.' The only question 
to be determined is whether or not, 
under the principles applicable to the 
interpretation of statutes, S. 47 is to be 
given retrospective efifect. 

The learned counsel for the respondent 
relying upon the case of Lakshmi Bibi 
Kujrani v Atal Behari Haidar (2), con- 
tends that S. 47 is an absolute bar 
upon the Court. That case undoubtedly 
is very similar to the present case and 
decides that where a preliminary decree 
upon a mortgage executedlbefore the pass- 
ing of the Act has been obtained, a final 
decree for sale cannot be obtained by 
reason of the bar imposed by the statute. 
With very great respect it seems to me 
that their Lordships of the Calcutta High 
Court overlooked the principles which 
were applied by that Court in Mrs. 
Sebastian’s case (l). The statute now 
under consideration is not one relating to 
procedure but infringes upon the rights 
of the subject and must therefore be 
strictly construed in aid of the subject. 
A like view was taken by their Lordships 
of the Bombay High Court in Kalian 
Moti V. Pathubhai Faljibhai (3) and 
Nagar Pragji Jivabhai Bavaji (4). In 

both cases a mortgage was executed before 

the Bombay Act 6 of 1888 came into force. 
Under that Act the decree passed upon 
the mortgage could not ho enforced by 
sale without previously obtaining the 
sanction of the Government of Bombay. 
It was held that this restriction did not 
bind the Court so as to operate retrospec- 
tively. The general rule with regard to 
the operation of amending Acts retrospec- 
tively has been very clearly laid down by 

Jenkins. C . J., in a Full Bench of the 

{■.'} U9131 40 Cal. 534.=21 I. C. 117. ~ 

(31 (18031 17 Bom. 289. 

(1 ‘ fl‘^95T 19 Bom. 80. 


Calcutta High Court in Gopeshwar Pal v. 
Jiban Chandra (5). It is true that the 
Court in that case was concerned to de- 
cide a point of limitation, but their Lord- 
ships generally agreed to the proposition 
that in the absence of something i^utting 
the matter beyond doubt a Court should 
decline to put on an Act a construction 
that would deprive any person of a right 
of action vested in him at the time of 
passing the Act The learned counsel on 
behalf of the respondent has endeavoured 
to restrict the operation of this rule by 
saying that the rule will apply where by 
reason of the amending Statute the right 
of suit is absolutely barred, but that 
where, after the passing of the amending 
Statute a reasonable interval is given for 
the exercise of the vested right, then the 
amending Act will operate. Their Lord- 
ships of the Ciilcutta High Court in the 
Full Bench decision above referred to, 
while holding that the amending Act 
could not apply in the first class of cases, 
declined to express any opinion as to the 
second class. That decision however 
dealt with a matter of limitation, which 
is essentially one of procedure. In the 
case before us the right in question is not 
one accorded by any rule of procedure but 
is a substantive right given to the mort- 
gagee by the general law of property. 
S. 47, Act 6 of 1908 does not concern 
itself in any way with the in’ocedure ap- 
plicable to the execution of decrees. 

In this view the principle applied in 
Mrs. Sebastia7i’s case (l) should, in my 
opinion, be applied, and therefore the 
plaintiff is entitled to proceed to enforce* 
his mortgage charge. The result is that 
the appeal is decreed with costs. 

Jwala Prasad, J.— I agree. 

v.S./r.K. Appeal decreed. 

(5) A. I. R. 1914 Cal. 806=41 Cal. 1125=27^ 
C. 37 (F. B.). 


1. K, lyiy ratna 

Jwala Prasad, J. 

Saheb Tetvari — Petitioner. 

V. 

Emperor — Opposite Party. 

^ Criminal Revn. No. 190 of 1917, De- 
cided on 2fith June 1917, from a decision 
of Second Class Magistrate, Arrah. 

■ (a) Criminal P. C. (1898), Ss. 145. 146 and 
195 Settlement of land attached under 
S- 146 Accused applying to subdivisional 
officer alleging that nazir had settled land 
fraudulently without holding auction as 
directed — Petition inquired into and found 
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false — Prosecution directed under S. 476 
for offence under Penal Code, S. 182 — Ac- 
cused convicted — Settlement of land held 
not judicial proceeding and consequently pro* 
secution of accused under S. 476 was not 
competent — But order by subdivisional 
officer could be treated as complaint on 
which cognizance of offence under Penal 
Code S. 182 could be taken — Failure to 
examine subdivisional officer as complain- 
ant was mere irregularity — Penal Code 
(1860). S. 182— Criminal P. C., Ss. 476, 200 
and 537, 

Certain lands having been attached by a sub" 
divisional officer under S. 146, he ordered his 
nazir to proceed to the spot and settle the lauds 
by auction. The nazir held the auction and re- 
ported the highest bid to the subdivisional officer. 
Subsequently the accused filed a petition before 
the subdivisional officer alleging that the nazir 
bad settled the lands fraudulently without hold- 
ing an auction. The subdivisional officer sent 
the i^etition to a Subdeputy IMagistrate for in- 
quiry and on the latter’s report that the allega- 
tions contained in the petition were false, directed 
the prosecution of the accused under S. 476, Cri- 
minal P. C., for an offence under S. 182, I. P. O. 
The accused was tried and convicted of an offence 
under that section : 

Held ; (1) that the proceedings started by the 
subdivisional officer under S. 145 having termi- 
nated with the final order under S. 146 of the 
Code, the settlement of the attached lands was 
not a judicial proceeding ; (2) that therefore the 
complaint of the accused not having been made 
during the course of a judicial proceeding, the 
subdivisional officer was not competent to direct 
the prosecutiomof the accused under S. 476 ; (3) 
that the order made by tlie subdivisional officer 
should be tre-T.ted as a complaint on which 
cognizance of an offence under S. 182, I. P. C., 
could be taken under S. 195, Cl. (1), Criminal 
P. C. ; (4) that the failure to examine the sub- 
divisioual officer as the complainant under S. 200 
Criminal P. C , was a mere irregularity covered 
bv S. 537 of the Code and did not vitiate the 
trial LP 205 C 2 ; P 206 0 1] 

(b) Criminal P. C. (1898). S. 200— Ex- 
amination of complainant must be scrupu- 

I* ^ SSI o rt to oxftnciin© infty 

not vitiate trial under exceptional circum- 

**Thc^e*xamination of a complainant under S. 200 
is a vorv valuable safeguard which the legislature 
has pro\nded and must be scrupulously observed 
and insisted upon, but under execptional circum- 
stances tlie omission to examine the complainant 
mav not vitiate a trial. LP 2C6 C 1, 2J 

Shivaiicindan liai for Petitionor. 

Asst. Govt. Advocate — for the Cvown. 

Judgment. — The petitioner has been 
convicted by ^Ir. Ivaviraj, Second Class 
Magistrate of Arrah under S. 182, 
I.P. C., for Idling a complaint containing 
false charges against a nazir of the Sub- 
divisional Officer at Buxar. On appeal 
the District Magistrate of Shahabad has 
upheld the conviction by his order dated 
6th "March 1917. Tlie petitioner seeks 
to have the conviction set aside. I 


have given my best consideration to the- 
contentions raised on behalf of the peti- 
tioner and I do not think that it is a fit 
case for interference by the High Court. 

The facts appear bo be as follows; 
Certain lands of a village called Nand- 
pore were attached under S. 146, Crimi- 
nal P. O., and were kept in the direct 
charge of the Magistrate himself, no re- 
ceiver having been appointed by him 
under Cl. (2) of the section, The lands 
used to be settled by public auction. 
This year the bidding in Court was so- 
low that the subdivisional officer refused 
to accept the highest offer and directed 
his nazir to hold a further auction on 
the spot. The nazir accordingly went 
to the place, held the auction and re- 
ported the highest bid that was offered. 
On 3rd November 1916 the subdivisional 

officer ordered as follows: 

“Nazir’s report seen. Rs. 60 is offered. Tuer 
is no hope of further increase. Lands settlea 
with Lai Mohar Missar for the year 1916-17. 

On 4th November 1916 the petitioner 
Saheb Tewari. filed a petition before the 
Subdivisional Officer at Buxar stating 
that the nazir had not been to the 
locality, and had not held any auction but 
bad settled the lands with an uncle of 
the Nazarat Bukshi at Sadr (Arrah} 
fraudulently. The subdivisional officer 

passed the following order on that date^ 

‘^Tliis is prima facie a complaint into the con* 
duct of the nazir charging him with holding a 
mala fide auction of the attached laud, ine 
petitioner pays Rs. 7 as the costs of an inquiry. 
Let the Sub-deputy Magistrate hold a local and 
careful inquiry into the nazir’s conduct and 

report.” , 

The Subdeputy Magistrate who held 
the inq'*-iry reported that the complaint 
of Saheb Tewari was false. Thereupon 
the subdivisional officer passed the fol- 
lowing order on loth November 1916: 

“The Subdeputy Magistrate’s report suggests 
very stronglv that the petition against the nazir 
is false. Call on the petitioner to show cause on 
28th November 1916 why he should not be pro- 
secuted under S. 182, I. P. C., for lodging a false 
report against a Government officer.” 

On 28th Noverraber 1916 cause was 
shown by the petitioner. The sub- 
divisional officer held that the cause 
shown was not sufficient and directed 
the prosecution of the accused petitioner 
by bis order of 28th November 1916, in 
the following terms : 

“I draw up a proceeding against the accused 
and order his prosecution for an offence under 
S. 182, I. P. O., and made over the record to the 
District IMagistrate for disposal. The 
will give a personal recognizance of Rs. 20U to 
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appear ia that Court when called on. Court In- 
spector to file^a list of prosecution witnesses/’ 

A formal proceeding under S. 476, was 
drawn up by the Subdivisional ^lagis- 
trafce and the accused was sent to the 
District Magistrate who on 12th Decem- 
ber 1916, passed the following order: 
“To Sadr Subdivisional Officer for dis- 
posal." On 13th December 1916 the 
Sadr Subdivisional Officer made the fol- 
lowing order: “Summon the accused and 
the prosecution witnesses for 4th Janu- 
ary 1917." 

On 4th January 1917 the Sadr Sub- 
Divisional Officer made over the case to 
Mr. Kaviraj for disposal. Mr. Kaviraj 
held the trial and convicted the accused 
by his order of 30bh January 1917. The 
first contention of the petitioner before 
me has been that his petition of 4th 
November 1916 was nob intended to cause 
any injury to the Nazir, but was only 
with a view to have the settlement can- 
celled and to obtain a settlement for him- 
self and as such could not come under 
S. 132, I, P. O. This contention is on 
the face of it untenable. The Subdivi- 
sional Officer of Buxar was the immediate 
superior officer of the Nazir, and the auc- 
tion held by the Nazir was in the capacity 
of a public servant and had the allegations 
made against him been found to be true 
by the Subdeputy Magistrate, the Nazir 
would have incurred serious punishment. 
The petitioner must have intended or at 
least must have known that the allega- 
tions made by him were likely to cause 
the Subdivisional officer (vide Cl. B of 
S. 182) to use his lawful power to the 
injury or annoyance of the Nazir. The 
allegations made in the petition have 
been held to be false. The petitioner is 
clearly guilty of an offence under S. 132. 
I. P. C. 

The next contention of the petitioner 
is that the trial in this case was without 
jurisdiction inasmuch as the order of the 
SLiblivisional ollicor directing the pro- 
secution of the petitioner under S. 47(3, 
Criminal P. G.. was not i>a33a 1 in the 
course of a judicial proceeding. In the 
circumstances of this case 1 cannot allow 
the contention of tlio petitioner to prev’ail 
though I confess that there is great force 
in this contention. The order of the 
Subdivisional Officer of Buxar attaching 
the property in dispute under S. 14 g” 
Criminal P. C. was iiasse l some years ago 
and the property was taken possession of 


by the Magistrate and was being set- 
tled by him from time to time. The 
judicial proceeding institute 1 by the 
Magistrate nnder S. 145 terminated with 
the final order passed under S. 146. 
There was therefore no Us or any dispute 
pending between the parties before him. 
The settlement of the land is not in con- 
tinuation of the proceeding taken under 
S. 146 or S. 146. In any case the settle- 
ment of the land by the Magistrate was 
not in the course of a judicial proceeding i 
The form of the order sheet used for thel 
purpose of settlement is one prescribed 
by S. 4, R. 6 (A), of the Records Manual, 
and as a matter of fact this was tlie form 
used by the Subdivisional Officer of 
Buxar while settling the lands concerned. 
The order sheet used by him is not one 
prescribed for the Magisterial records and 
is not a continuation of the order under 
S. 146. It is well to quote the observa- 
tion made in Hara Ckarn Mookerjee v. 
King Emperor (l): 

" That the judicial proceeding in the case 
determined when the Munsif finally decided the 
case, there being no further question left for 
detormiuatiou as to the right of the parties to 
the suit upon which ovidonce could have been 
legally taken, that the obstruction was not there- 
fore brought to the notice of the Munsif in the 
course of a judicial proceeding, and that ho had 
no jurisdiction under S. 47G, Criminal P. 0., 
to hold an inquiry.” 

I therefore hold that tlie complaint of 
tlie petitioner against the Nazir to the 
subdivisional officer was nob made in 
the course of the judicial proceeding. The 
case of Emperor v. Kuna Sgfh (2) does 
not apply to this case for the order under 
S. 476 in that case was j)assed by tlie 
District Magistrate who, under tlio order 
of the Deputy Commissioner had held 
the in-juiry into the allegation of extor- 
tion made against the Peshkar of the 
Deiuity Commissioner. In this case the 
•order is not made by tlie Suiileputy 
Magistrate who enquired into the com- 
jdaint of the petitioner but by tlio sub- 
divisional officer who did not inquire into 
it. In the second place the allegations 
against the Peshkar in that cise wore 
those of extortion which was an ol'torice 
committed under the Indian l^enal Code, 
whereas in the present case tlio allogatiofi 
against the Nazir is that of liol.ling a 
frauluionb sale. But the trial in this 
cise can bo justiliol on other grounds. 
Under S. 195, Cl. (l), cognizance of an 

(1) LiyOSl 32 Oal. 30?; 

(i) [1005] 28 All. 80. 
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offence under S. 182, I. P. G., can be 
taken on the complaint of the public ser- 
vant concerned or some public servant to 
v^hom he is subordinate. 

The Subdivisional Officer of Buxar, as 
well as the District Magistrate of Shaha- 
bad, were therefore competent to insti- 
tute a prosecution on their own com- 
plaint. The proceeding under S. 146, 
drawn up by the Sub-divisional Officer 
and his order dated 28th November 1916, 
sending the record to the Distrct Magis- 
trate for action and disposal amount to a 
complaint made by him. The District 
Magistrate was competent to make over 
the case to the Sadar SubDivisionalofficer 
for disposal. The Sadar Subdivisional 
Officer according to the report of the Dis- 
trict Magistrate, was authorized under 
S. 192, Cl. 2, to transfer the case to the 
Subordinate Magistrate who held the trial 
in the case. The view is supported by 
the ruling reported as Emperor Sundar 
Sarti]) (3), the facts of which appear to be 
very much similar to the present case. 
Treating the order of the Subdivisional 
Officer of Buxar as a complaint, it may be 
contended that the officer should have been 
examined on oath as is required by 
S. 200, Criminal P. C., but it has been 
held by almost all the High Courts that 
an omission to examine the complain- 
iant will not render the trial null and 
void, and that it is an irregularity which 
is covered by S. 537, Criminal P. C. 

The rulings reported as Queen-Empress 
V. Monu (4), Girdhari hal v. Emperor 
(5) and ^ueen-Empress v. Mnrphy (6) 
support this view. There is not the 
faintest suggestion that the accused was 
in any way prejudiced by the irregulari- 
ties complained of. I should not be 
understoorl to suggest that the examina- 
tion of the complainant under S. 200, 
Criminal P. C., is not essential or impor- 
tant. It is a very valuable safeguard 
that the legislature has provided and 
must be scrupulously observed and in- 
sisted upon. The petitions of complaint 
are not drafted by the complainants 
themselves and it is therefore necessary 
that before action is taken upon written 
complaints filed in Court, the complain- 
ants should be examined on oath, under 
S. 200, but under exceptional circum- 


(3) 

(4) 

(5) 

( 6 ) 
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stances the omission may not vitiate an 
trial. In a case like the psesent one,(' 
where the Subdivisional Officer has 
upon an enquiry by his subordinate offi- 
cer satisfied himself as to the falsity of 
the allegations made against his Nazir 
and has formally recorded an order under 
S. 476, giving necessary particulars re- 
quired for a complaint, there does not 
appear to any sound reason for setting 
aside the trial and the conviction on the 
ground that the Subdivisional Officer 
himself was not examined on oath. The 
inquiry in this case was held in the first 
instance by a Subdeputy Magistrate, 
who came to the conclusion that the 
complaint of the petitioner was false. 
The trial has been very thorough and de- 
tailed and the evidence of both sides was 
fully gone into in the Court below. 

The objections now raised by the 
accused do not appear to have been taken^ 
in the Courts below and there is no refer- 
ence to them in the grounds of appeal 
to the District Magistrate, nor do they 
appear to have been taken before him in 
the argument, as the judgment is silent 
on them. The accused allowed the prose- 
cution to go on without any demur and 
when the trial, which may be said to be 
a somewhat prolonged one, ended in his 
conviction, he thought it fit to take this 
objection for the first time in this Court. 
Such objections cannot be allowed at this 
stage to prevail. It will nob in any way 
further the ends of justice to set aside 
the trial at this stage on technical 
grounds urged by the petitioner, though 
I must say that it is much to be regretted 
that the Subdivisional Officer of Buxar 
did nob realize that the proper course in 
this case would have been to give sanc- 
tion under S. 196-A, Criminal P. C., to 
the Nazir to prosecute the accused. I 
would refer to the observations of Sir 
Richard Harington, J., at p. 523, (o/ 15 
C. L. J.) and of Sir Ashutosh Mookerjee, 
,T., at p. 681 {of 15 C. L. J,) in the case of 
Pulin Behari Das v. Emperor{7). In 
the view that I take in this case the 
application is refused. 

v.s./r.K. Application dismissed. 

, 

(7) [1912] 16 I. C. 257. 
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Atkinson and Jwala Prasad, JJ. 

Bhikhad Bhunjan Narain Tewari — 
Defendant — Appellant. 

V, 

U pendra Nath Roy and others — Plain- 
tiffs — Bespondents. 

Second Appeals Nos. 938 and 1212 of 
1917 and 422 of 1918, Decided on 23rd 
May 1919, from decision of Judicial 
Commissioner, Chota Nagpur. 

Adverse Possession — Evidence adduced as 
to possession insufficient — Presumption is 
that possession follows title— Possession. 

Where in a suit for possession no evidence as 
to possession is given by either side or the evi- 
dence adduced is so unsatisfactory or insufficient 
as to leave the Court unable to arrive at a clear 
conclusion as to which party is in possession, 
the presumption is that possession follows title. 

CP 203 c n 

Naresh Chandra Roy, Sushil Madhab 
Idullick and Sarat Chandra Roy — for 
Appellant. 

Hasan Imam and Naba Knmar Chow- 
dhury — for Respondents. 

Judgment. — These three second ap- 
peals come before us from the decision 
of the learned Judicial Commissioner of 
Chota Nagpur. With regard to Second 
Appeal No. 1212 Mr. Sushil Madhab 
Mullick, who appears on behalf of the 
appellants, admits that having regard to 
the finding of fact arrived at by the 
learned Judicial Commissioner this ap- 
peal cannot be sustained. Accordingly 
Second Appeal No. 1212 of 1917 will 
stand dismissed with costs. The two 
remaining appeals are Nos. 938 of 1917 
and 422 of 1918. The point arising for 
decision is common to both appeals and 
consequently both those second af^peals 
will be disposed of by one judgment. 
Two villages by name Ilaisathu and Har- 
chanda formed property which belonged 
to the members of a joint Hindu family 
and the family was composed of three 
persons Kirpal, Beni and Ilarihar. In 
1891 Harihar instituted a suit for parti- 
tion and on 27th February 1893 a preli- 
minary decree for partition was passed. 

On 18th May 1893 the interest of the 
cosharers in both the villages was sold by 
auction in execution of a decree procured 
at the instance of three persons against 
all the cosharers and what formerly 
constituted the joint family property 
was sold and purchased by one Jaipal at 
the execution sale. It will be noticed 
that the sale in pursuance of the decree 
took place during the currency of the 


the final decree for partition was pro- 
nounced and the shares of the respective 
cosharers were allotted to each. At the 
execution sale, at which Jaipal was de- 
dared the purchaser, it was conceded 
that Jaipal bought as a bonamidar on be- 
half of all the original ooaharers. It 
was at one time contended that Jaipal 
in fact became the purchaser • on behalf 
of the widow of Kirpal bub the learned 
Judge has found as a fact that the pur- 
chase by Jaipal was really made on be- 
half of all the cosharers. This issue was 
determined in Second Appeal No. 1212 
of 1917, and with this matter we are not 
now concerned. Between 21st April and 
22nd May 18£6 symbolical possession 
w'as given to all the cosharers of the 
respective takhtas allotted bo them in 
pursuance of the partition. On 22nd 
February 1898 Jaipal obtained his sale 
certificate in respect of the aforesaid pur- 
chase by him at the execution sale and 
symbolical possession was given to him 
of both villages referred bo above on 
17th April 1898. On 15th January 1900 
the shares of Beni and Harihar in Mauza 
Haisabhu were sold at au auction sale, 
and purchased by the plaiubitfs’ father 
one Baikuntha Nath Rai, in pursuance 
of another mortgage decree- What was 
sold was five annas four pies of Mauza 
Haisathu and on 15bli May 1900 an ad- 
ditional five annas four pies share of 
Ilaisathu was again sold in pursuance of 
a different decree and 10 annas 8 pies 
of Mauza Harchanda. 

The sale to the plaintiffs’ father was 
effected on 15th January 1900 in respect 
of the first lob of property sold and in 
respect of the second lot of property 
sold the same was purchased on 5th May 
1900 by the plaintiff’s father. The first 
sale was made absolute on 1st February 
1900 and the second sale was made abso- 
lute on 21st July 1900 and symbolical 
possession was given to the plaintiff's* 
father as purchaser in respect of both de- 
nominations of property specified above on 
8bh and 9th November 1900 respectively. 
The Record of Rights was published on 
23rd December 1900 and defendant 2 
was recorded as proprietor in respect of 
certain plots comprised within the said 
mauzas, forming part of the property 
purchased as aforesaid by the plaintiffs’ 
father as representative of Kirpal’s branch 
of what was originally the joint family 
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and at the same time the Record of Rights 
contained an entry that certain plots 
within the said mauzas, being portions 
of the said properties purchased by 
Baikuntha Nath Rai were also recorded 
in the name of the plaintiffs. Kirpal’s 
branch of the original joint family insti- 
tuted a suit seeking to have the entry 
in the Record-of-rights amended in so 
far as it recorded the plots in the name 
of the plaintiffs or of the plaintiffs’ 
father. A counter suit was instituted 
by the plaintiffs claiming like relief in 
so far as the plots that were recorded 
were recorded in the name of Kirpal and 
his branch of the family. These are the 
facts out of which the present second 
appeals arise and it may be stated that 
the point for consideration in both these 
second appeals, viz., No. 938 of 1917 
and Second Appeal No. 422 of 1918, are 
exactly similar and that one judgment 
will be common to both. 

The point for legal determination is a 
short and narrow one and may be briefly 
stated, viz.: Is the plaintiffs’ Original 
Suit No. 386 of 1912, out of which Se- 
cond Appeal No. 938 of 1917 has arisen 
barred by limitation and consequently 
are the plaintiffs not now entitled to re- 
cover possession of the property for 
which they sue? Defendant 2, who is 
the appellant contends that the plain- 
tiffs have failed to discharge the onus 
which the law casts upon a plaintiff in 
a suit suing for the recovery cf ^ posses- 
sion of land by proving possession and 
dispossession by himself or those through 
whom he claims within 12 years before 
action brought. The learned Judicial 
Coiiicnissioner addressed^ himself to a 
consideration of the evidence for the 
purpose of ascertaining if the plaintifts 
bad established possession of the lands 
in suit either by themselves or those 
through whom they claimed within the 
12 years before the institution of this 
suit From the judgment the facts i-ela- 

tive to a consideration of this point ap- 
pear to be as follows. After the parti- 
tion was effected a question arose bet- 
ween Kirpal’s branch of the family and 
the branches represented by Beni and 
Haribar as to whether Kirpal’s branch 
had by adverse possession acquired title 
to the respective shares of Beni and 
Harihar. The learned Judge considered 
he evidence adduced on both sides and 
in his opinion the vital question for 


consideration and determination was the 
question as to who had possession dur- 
ing the period from 1896 to November 
1900. Kirpal’s branch of the family 
were claiming a title by adverse posses- 
sion whereas Beni and Harihar claimed 
that the possession which they acquired 
in pursuance of the batwara decree had 
never ceased and that their possession 
was intact and unimpaired. 

The learned Judge confesses that the 
evidence on both sides with regard to pos- 
session, as adduced before him, was most 
unsatisfactory and that he was quite un- 
able to make up his mind with whom 
possession in fact lay; and accordingly to 
arrive at a definite and final conclusion, 
the learned Judge applied the legal pre- 
sumption that possession follows title 
to the facts proved in evidence before 
him, and held that the possession of the 
property in this suit lay with Beni and 
Harihar- between the period from 1896 
up to November 1900. The learned 
Judge summarizes his conclusion of fact 

in the following phrases: 

“My opinion then about the 1896 to 1900 pe- 
riod is that the direct evidence is insufficient to 
prove with whom possession lay. When this 
position is reached a long series of rulings show 
that it should be presumed that possession goes 
with title. The title of Beni and Harihar is, in 
my opinion, established by the partition pro- 
ceedings. These as I have held were continued 
as though Jaipal’s purchase in 1893 had not 
taken place. I thus find that Beni and Harihar 
were in actual possession from 1896 up to Nov- 
ember 1900 when the Roys got symbolical pos- 
session.” 

Now if the learned Judge was right in 
point of law in applying the legal pre- 
sumption that possession follows title, 
then the final conclusion of fact arrived 
at by the learned Judge cannot be iin- 
peached in second appeal. Mr. Shushil 
Madbab Mullick appearing on behalf of 
the aiipellant contends that the learned 
Judge in the circumstances of this case, 
on the facts proved in evidence before 
him, was not warranted in applying in 
point of law the presumption that pos- 
session follows title. His contention be- 
fore ue has been that this presumption 
of law is only applicable in cases where 
the evidence is so strong and so con- 
sistent and so evenly balanced on both 
sides that the Court is unable to satisfy 
itself with which of the parties to the 
litigation before it possession lies; and 
that only in such oases is the Court en- 
titled to apply the presumption of title 
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in aid of possession, Mr. Mullick em- 
phatically argues that the presumption 
cannot be applied in oases where no evi- 
dence of possession is given at all by 
either side; or where if the evidence that 
is given as to possession is so unsatis- 
factory and insufficient as to leave the 
Court unable to arrive at a clear conclu- 
sion as to with which party possession 
in fact lay. 

We are of opinion that Mr. Mulliok's 
^contention is unfounded in point of law. 
There are many authorities of modern 
and recent date, which conclusively 
establish that even in cases where no 
evidence has been given at all as to pos- 
session that nevertheless the legal pre- 
sumption may be resorted to to support 
the presumption that possession follows 
title, and likewise there are also reported 
cases which decide that where the evi- 
dence offered has been so unsatisfactory 
and weak on both sides as to leave the 
tribunal of fact unable to determine the 
issue of fact as to which of the parties 
to the litigation are entitled to posses- 
sion, that in such cases the presumption 
that possession follows title may be re- 
sorted to to determine the issue as to 
possession in fact. 

The main authority on which Mr. 
Sushil Madhab Mullick relies is a judg- 
ment of our learned brother Mullick, J., 
repor^d as Fakira Lai Sahu v. Munshi 
Ham Charan Lai (1). Iq that case on 
the facts before him, our learned’brother 
•did lay down that the legal presumption 
that possession follows title was appli- 
cable only in oases in which the evidence 
was so strong and consistent and evenly 
■balanced on both sides that it was im- 
possible to determine with whom posses- 
sion lay. However in a more modern 
ruling the same learned Judge reconsi- 
dered the decision pronounce! by him as 
c. single Judge in second appeal (unre- 
ported) No. 728 of 1917. Mullick, J., 
was sitting, in the unreported case cited, 
as a member of a Division Bench of this 
Court with ray learned colleague Jwala 
Prasad. J., Mullick, J. in that case 
stated: 

“Wo think it right however to state what, in 
our opinion, the law is with regard to the pre- 
sumption which follows upon proof of title. Tho 
ordinary presumption of law is that possession 
goes with title. That presumption of course does 
not avail if there is clear evidence to the contrary. 
Where the evidence is equally strong on both 


sides, the presumption of law may, according to 
the circumstances of each case, be regarded and 
turn the scale. But the presumption cannot 
overcome the facts proved, and therefore it is al- 
ways open to the Court to give what weight it 
likes to the presumption. When there is no evi- 
dence of possession on either side, the presump- 
tion should prevail. So also where the evidence 
is unsatisfactory on both sides, provided always 
that the evidence does not negative the presump- 
tion.” 

With the expression of the law so 
stated we entirely agree. Likewise it 
will be found stated in Woodroffe, J’s 
book on the Law of Evidence, p. 692, of 
the last edition, as follows: 

“It is therefore only when there is no evidence 
of possession either way, or when the evidence of 
possession is strong on both sides and apparently 
equally balanced, that the presumption that pos- 
session goes with title should prevail.” 

The importance of that commentary, 
coming from so distinguished an autho- 
rity as Woodroffe, J.,is that it recognizes 
that even in cases where no evidence is 
given on either side as to the fact of 
possession that the presumption should 
prevail. Mookerjee, J., in a case reported 
^ as Mirza Shamsher Bahadur v. Munshi 
Kunj Behari Lai (2) states at p. 280 as 
follows: 

“When the District Judge deals with this part 
of the case, he may, if the state of the evidence 
justifies it, apply the principle laid down by their 
Lordships of the Judicial Committee in Ranject 
Ram Punday v. Oobardhtin Ram Panday (3), 
namely where the evidence of possession is 
equally unsatisfactory on both sides, tho pre- 
sumption may bo made that possession was with 
the true owner.” 

The importance of this judicial pro- 
nouncement is that it applies to the third 
class of cases, namely where the evidence 
on both sides is so unsatisfactory or in- 
sufficient as to be inadequate to enable 
the Court to make up its mind as to 
with whom possession lies, that then the 
principle laid down by their Lordships 
of the Privy Council in the well-known 
case reported as Ranjeet Ram Panday 
V. Goburdhun Ram Panday (3) should 
bo applied. I also think the decision of 
their Lordships of the Privy Council re- 
ported B.S Rani Tlemanta Kumari Debi -v , 
Mahraja Jogadindra Nath Roy Bahadur 
( 4 ) brings up to date what tho law is as 
declared by their Lordships’ Board, 
namely that where the evidence as to 
possession is doubtful and conflicting, 
the initial fact of title comes to a party’s 
aid with greater or less force according 

(2) C19081 12 O. W. N. 273. 

(3) L18751 20 W. R. 25 (P. C.). 

(1) U90G] 10 C. \V. N. 630 (P. C.). 


(1) [19161 35 I. C. 651. 
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to the circumstances established in evi- 
dence. Mookerjee, J., subscribes to this 
view in the case already cited reported 
as Mirza. Skamsher Bahadur v. Munshi 
Kunj Behari Lai (2). In that case the 
learned Judge says at p. 281: 

“It follows consequently that if a plaintiff 
establishes by evidence, direct or presumptive, his 
possession, actual or constructive, of the disputed 
land in Bharkalwar within 12 years of the suit, 
and if the defendants are called upon to prove 
their case of adverse possession for over 12 years, 
in respect of any portion of those lands, the evi- 
dence as to their possession must be carefully 
scrutinized.’* 

In our opinion in point of law the 
learned Judge was on the facts of this 
case justified in applying to the facts ad- 
duced before him in evidence in this 
suit the presumption already stated that 
possession follows title. The learned 
Judge’s finding of fact is that from 1896 
down to 8th or 9bh November 1900 res- 
pectively the predecessors-in-title of the 
plaintiff, Beni and Harihar, were in pos- 
session of the respective lands in suit; 
and that consequently the present suits ^ 
having been instituted on 7th and 9th 
October 1912, the plaintiff has shown 
that he was in possession within 12 years 
before action brought, and that defen- 
dant 2’s present possession must be attri- 
buted to a dispossession or a discontinu- 
ance of the plaintiff’s prior possession 
within the period provided by the Limi- 
tation Act. It remains to consider which 
article of the Limitation Act applies to 
this case. It has been °°“tended 

before ns that the articles 

are either Art. 137 or Art 138. We 
are of opinion that neither of these arti- 
cles apply; and the article which does 

apply is Art. 142. 

Article 138 applies only to the case 

of a judgment-debtor or those claiming 

through him who remain in possession 
nftAT purchase made by an auction pur- 
chaser at an execution sale. In the pre- 
sent case defendant 2 bases his claim to 

title and possession as a trespasser re 

lying upon adverse possession Arc. id/ 
for obvious reasons has no application to 
the facts of this case, because as found by 
the learned Judge possession remained 

with the predecessors-in-tible of the 

plaintiff up to the time that symbolical 
possession was given to _ the plaintiff. 
Arrordingly we are of opinion that tbe 
rearned Juage was right in point of law 
in the conclusion at which he arrived 


that the plaintiffs discharged the onuft 
which the law imposed upon them in 
proving their , possession and disposses- 
sion or discontinuance of possession 
within 12 years prior to the institution 
of these suits respectively. We there- 
fore decline in second appeal to inter- 
fere with the decision of the learneff 
Judge, and dismiss these appeals with 
costs. 

v.S./r.K. Appeals dismissed, 

A. I. R. 1919 Patna 210 

Boe, J. 

Andrew Yule and Co. and others 
Petitioners. 

V. 

A. H. Skone and others — Opposite 

Parties. . 

Criminal Bevn. No. 439 of 1918, De- 
cided on 14th January 1919. from order 

of Dist. Magistrate, Ohota Nagpur. ^ 

Criminal p! C.. (1898). S. 145~Min.ng; 

m * ■ 

"Mining rights fall within the definition of the 
term land in S. 146. ^ L** 212 C IJ 

P. B, Das, S. N. Palit and Sushil iff- 

Muilick—ior Petitioners. 

Sasan Imam and H. L. Nandkeolyar 
— for Opposite Parties. 

Judgment. — The facts of this cas& 
have been most clearly stated in th® 
admirable judgment of the learned 
Deputy Magistrate, Mr. Ksbitis Chandra 
Sarkar. They are that there is in the 
estate of the Maharaja of Ohota Nagpur 
a village, named Keri, of which one oi 
the Tolas is Bhageya. The village ep 
eluding the Tola of Bhageya was given in 
Brahmottar to one of the priestly caste 
many years ago and was later the subjeob 
of a lease by the Brahmottadar to one 
Pickard. That lease contemplated the 
actual holding in direct possession of aU 
fallow lands within the area covered by 
the lease and also the right to the mine- 
rals lying beneath the surface of the 
land covered by the lease. It has been 
found as a fact that Mr. Pickard made 
boring and sent coal obtained by such 
borings to Calcutta for analysis and that 
he sank a shaft which is still in existence 
and generally speaking, exercised, up to 
the time when he gave a lease to one 
Skone, the right granted to him under 
the lease given by the Brahmottadar.. It 
has been found as a fact that after 
Pickard transferred his rights to the 
Skones, the present second party, that 
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second party continued to he in direct 
possession of the property, which was 
the subject of the lease given by the 
Brahmobtadar, up to the year 1912. In 
1914. in view no doubt of the decision of 
the Judicial Committee that presumably 
a Brahmobtadar has no power to dispose 
of anything below the surface granted 
to him, Messrs. Andrew Yule and Co. 
obtained a grant of the mining rights of 
the whole of Mouzah Keri from the 
Maharaja of Chota Nagpur and the 
Kumar, who had certain rights as aKbor- 
poshdar in the village. In pursuance of 
the title conveyed by the lease granted 
by the Maharaja and the Kumar, Andrew 
Yule and Co. built a bungalow in Tola 
Bhageya and began to take coal from 
certain outcrops, which the learned 
Deputy Magistrate has distinctly found 
to be a part of the Tola Bhageya. They 
also made preparations for entering upon 
all the other Tolas of village Keri with a 
view to enforce the right to dig for coal 
therein. Upon this it was reported by 
the police that a breach of the peace was 
imminent. The Magistrate thereupon 
issued proceedings under S. 145. Crimi- 
nal P. C. and after investigating the 
question whether a breach of the peace 
was imminent or not came to the conclu- 
sion that bub for his action there would 
have been a breach of the peace. He 
thereupon decided that on the strength 
of the undisputed possession up to 1912 
and the absence of any evidence of a dis- 
turbance of the possession between 1912 
and the date of the proceedings, the 
second party was entitled to an order 
restraining the first party from interfer- 
ing vvith his possession in the village 
Keri, excluding the Tola of Bhageya to 
which the second party made no claim. 
Against that order an application was 
presented by Mr. Das for the setting 
aside of the order, on the ground that it 
was made without jurisdiction. This 
application was admitted and now comes 
before me for disposal. 

The first point taken by Mr. Das is. 
that the Magistrate, having been rerjuired 
by S. 145 to decide who was in actual 
possession of the property, was required 
to come to a finding as to who was in 
possession at the time on the actual date 
of the issue of his order or two months 
prior thereto; and that in deciding only 
who was in possession five years prior to 
that order, he failed to exercise the juris- 
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diction vested in him by law and has not 
in fact disposed of the case at all. The 
order therefore being made without a 
proper determination of the real issue in 
the case, should be set aside. 

The second line taken by Mr. Das is, 
that in accordance with the universal 
rule of civil law, where title and posses- 
sion go together over a part of the pro 
perty, the possession over a part is pos- 
session over the whole property covered 
by the title. The learned Magistiate has 
himself recorded that probably the civil 
Courts will now hold that Andrew Yule 
and Co., who were the first party, had a 
better title than the second party. On 
the strength of that decision it is argued 
that the decision that Andrew Yule and 
Co. being in possession of Bhageya, a 
part of the property covered by their 
title, and having admittedly a good title 
over the whole of Keri, the possession of 
Bhageya, is in the eye of the law, posses- 
sion of the whole village Keri, and that, 
therefore an order made upon this find- 
ing should have been in favour of An- 
drew Yule and Co. and that the order 
made against Andrew Yule and Co. 
was, on the finding without jurisdiction. 
Thirdly, it is argued that the Magistrate 
had no jurisdiction to enter into these 
proceedings at all, and that if indeed 
mining rights can be the subject of pro- 
ceedings under Ch. 12, Criminal P. C., 
they should be taken under S. 147, 
w’hich is expressly designed for a consi- 
deration of the rights claimed by persons 
not as owners of tlie property in dispute, 
but as claiming a subservient right to 
use the property in dispute in a parti- 
cular manner. 

I should not personally be prepared to 
enter at all upon either of the questions 
raised by the first two arguments put 
forward by Mr. Das. It has always been 
niy^ view that, when a Magistrate has 
jurisdiction to take cognizance of a case 
and devotes his judicial mind to a consi- 
deration of the points whicli he is re- 
quired to determine, any error of law 
with regard to the interpretation of the 
words of the section which he is apj)ly- 
ing is not an error in the exercise of his 
jurisdiction but an error which would 
in the ordinary course be subject to an 
appeal. Such errors are not subject to 
superintendence, but inasmuch as there 
are instances in which the Courts have 
interfered vvith matters of this descrip. 
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tion upon a hypothesis, that if possession 
is not legally sufficient to warrant an 
order under S. 145, the granting of the 
order is made without jurisdiction. I 
would note briefly that on these two 
points the Magistrate has not, in my 
view, committed even a legal error. The 
Court has found as a fact that Mr. Pic- 
kard made a shaft and was in possession 
of it up to the year 1912. That shaft is 
still in existence and no one has done 
anything to put Mr. Pickard or his suc- 
cessors out of possession. Possession 
was taken under what seemed at the 
time an undisputed title and possession 
acquired in such circumstances would 
continue to be a legal possession until 
destroyed by some overt act. It has 
been found as a fact that this act of pos- 
session, the making of a shaft, is the 
only act of possession that has ever been 
committed on so much of the property 
as was covered by Mr. Pickard’s lease. 
This finding, in my opinion, furnished 
good ground for holding that on the date 
of the order under S. 145, Pickard’s suc- 
cessor was in possession of the property 
covered by this title. 

It remains to discuss whether a min- 
ing right comes within the provisions of 
S. 145 or S. 147. The matter has been 
argued in this Court upon the basis of 
an analogy between mining rights and 
rights exercised by other classes of per- 
sons entitled to make use of land not 
belonging to themselves. I am of opin- 
ion that upon a plain reading of the 
words of the section, mining rights must 
reasonably be regarded as falling within 
the definition of the term land. It will 
be remembered that in the earlier Code, 
S. 530 ran very much in the same terms 
as the present S. 145, that is to 
say, that the old section gave juris- 
diction to a Magistrate in a case of all 
disputes concerning land or the boun- 
daries of land within the limitation of 
his jurisdiction. In the intermediate 
Code, that of 1878. the words house, 
water, fisheries, crops and other produce 
of land were omitted and the section ran 
“disputes concerning any tangible immo- 
vable iiroperty or the boundaries there- 
of;” and on the strength of this altera- 
tion in the law, Field, J., Beverley, J., 
concurring, held in the case of pTO.TnutlKZ 
Bhusana Deb Boy v. Doorga Churn 
fihnftn r.harii (l) that the Code rgust now 
“ (1) [1886] 11 Cal. 413. 
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be regarded as limited to actual tangible 
property and not to incorporeal rights 
exercisable over such property. This 
was followed by MacDonell, J., Bever- 
ley, J., concurring, in the case of 
Krishna Dhone Dutt v. Troilokia Nath 
Biswas (2). These two decisions were 
frequently followed in the Court in Cal- 
cutta with the result that in 1898 the 
framers of the new Code found it neces- 
sary to reinstate in the Code of 1898 the 
words omitted from the Code of 1878. 
It follows, I think, on this consideration 
of the law. that the present S. 145 is 
intended to cover all profits derivable 
from land or water, and in particular 
fisheries as providing profits taken from 
water, Surely if a fishery be regarded 
as yielding a profit to be taken from 
water, a mining right must be regarded 
as yielding a profit to be taken from 
land. 

I decline therefore to interfere with 
the orders made by the learned Deputy 
Magistrate and reject this application. 

V.S./k.K. Application rejected. 

“2) [1886] 12 Cal. 639. 
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Atkinson and Jwala Prasad, JJ. 

Mathura Prasad Singh and another^ 
Petitioners. 

V. 

Emperor — Opposite Party. 

Civil Criminal Ilevns. Nos. 8 and 9 of 
1919, Decided on 30th May 1919, against 
order of Certificate Officer, Patna, D/ - 20bh 
March 1919. 

Criminal P. C. (1898), S. 476— Certificate 
Officer, acting under Bihar and Orisaa Pub- 
lic Demands Recovery Act, acts as Revenue 
Court and is competent to make order under 

S. 476. . 

A Certificata Officer, when acting in dis- 

charge of his duties under the Bihar and Orissa 
Public Demands Recovery Act 1914, acts as a 
Court, and while so acting he is a Revenue 
Officer presiding over a Revenue Court and as 
such is competent to make an order under b. 476, 
Criminal P. 0. tP 215 C 1] 

Jalgobind Prasad and Atul Krishna 
Boy — ^for Petitioners. 

Asstt. Govt. Advocate — for the Crown. 

Facts of the case are fully set out in 
the judgment of the High Court. The 
case originally was heard by Das, J., who 
passed the following order, dated 16bh 
May 1919: 

“One of the questions raised in this application 
is whether a Certificate Officer who has drawn 
up proceedings under S. 476, Criminal P. C., in 
connexion with an enquiry under the Road Cess 
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Act is a Court* and whether the matter came 
before him in the course of a ‘judicial proceed- 
ing’ within the meaning of S. 476, Griuiinal 
P. 0. Mr. P. K. Sen on behalf of the petitioner 
says that there is no direct authority covering 
this point. 1 think the matter is an important 
one and should be disposed of by a Division 
Bench.'* 

The case was then argued before the 
Division Bench. 

Judgment. — Revisional Applications 
Nos. 8 and 9 of 1919 come before us in 
Civil Criminal Revision from an order of 
the Cerbibcate Officer under the Public 
Demands Recovery Act sanctioning the 
prosecution of the petitioners before us 
pursuant to his order of 20bh March 
1919. The petitioners are Mathura Pra- 
sad Singh and Kunj Behari Singh. The 
sanction to prosecute was granted by the 
order of the Certificate Officer, dated the 
20th March, for od'ences alleged to have 
been committed by the petitioners under 
Ss. 471 and 465, I. P. C. The petitioners 
appear in this Court before us in Civil 
Criminal Revision under the provisions 
of S. 115, Civil P. C., by separate peti- 
tions. Mathura Prasad Singh’s petition 
is No. 8 of 1919 and Kunj Behari Singh’s 
petition is No. 9 of 1919. These two 
persons are cosharers of certain Ijakhraj 
revenue-free land situate in the District 
of Patna. The land in their joint occu- 
pation is liable to road-cess, and the res- 
pective cosharers have in times past 
mutually discharged their obligations in 
certain proportions. The total road- 
06S8 leviable per annum is Rs. 14-8-0. 
Mathura Prasad Singh contends that his 
share of the road-cess amounts to Rupees 
3-12-0 and that the balance Rs-10-12-0 
is properly payable by Kunj Behari. 

Mathura Prasad alleges that he has 
been paying more than his fair share, in- 
asmuch as he contends that the fair and 
proper proportion of road-cess which he 
should pay is the swm of Rs. 3-12-0. The 
total annual road cess payable by both 
the cosharers in respect of the entire land 
is the sum of Rs. 14.8-0. This amount 
is payable by the two half yearly kists, 
one in .January and one in June of each 
year, and the half yearly amount is 
Rs. 7-4-0 for each kist. Mathura Singh 
undertook as between the cosharers the 
liability of discharging in the month of 
May the ro.vl-coss due for the January 
kist; and accordingly he went to the Col- 
lecfcorate and defrayed the liability by a 
money order for Rs. 6-8-0 but on being 


informed that the amount due was Rupees 
7-4-0, that there was a shortage between 
the amount of the money order and the 
actual amount due for road-cess, Mathura 
paid up the difference and received a 
challan for 12 annas. The money was 
paid in May, and nothing further occurred 
until December 1918. 

On 12th December 1918 the Certificate 
Officer issued a certificate in pursuance of 
the Bihar and Orissa Public Demands 
Recovery Act 1914, claiming from the 
petitioners as cosharers the amount due 
for the June kist, viz., Rs. 7-4-0; and on 
16th December 1918 Kunj Behari who 
was liable to pay the road-cess for the 
June kist filed a petition, dated 16th De- 
cember 1918, in which he alleged that 
the money due for the road-cess for the 
June kist haj in fact been paid; and he 
produced a money order receipt for 
Rs. 6-8-0 and a challan for Rs. 7-12-0 — 
adding these two sums together they 
would make Rs. 14-4-0, which would be 
the total amount of the road-cess due for 
the entire year in respect of the two half 
yearly kists for January and June. 

Upon this petition being filed the Cer- 
tificate Officer directed an inquiry to be 
made in his office with a view of testing 
the bona fides of the case made by Kunj 
Behari. It is right to say that the peti- 
tion filed by Kunj Behari on 16th Decem- 
ber 1918 was a petition on behalf of 
himself and Mathura; but he, Kunj 
Behari, was the person who alono signed 
the petition and filed the petition. A 
report by the office to the Certificate 
Officer clearly demonstrated that the 
challan that was produced and relied 
upon by Kunj Behari had been altered in 
suoh a way as bo make it appear that 
Rs. 7-12-0 had been paid wliereas in 
truth and in fact only 0-12-0 liad been 
paid; and that therefore the challan relied 
upon in the petition of Kunj Behari. dated 
16bh December 1918 was in fact alleged 
to be a forgery. It is stated that the 
challan referred to in the petition of 
Kunj Behari was in fact the challan 
issued to Mathura for 12 annas in respect 
of the payment of road-cess wliich he 
made in the month of May for the Janu- 
ary kist; and the cosharers had fraudu- 
lenbly altered the challan to make it ap- 
pear as a roceijjb for Rs. 7-12-0 instead 
of 12 annas. The learned Certificate 
Officer called upon Kunj Behari to show 
cause why he should not be prosecuted. 
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Kunj Behari did show cause; and called 
■some five or six witnesses on his behalf. 
The learned Certificate OfiBcer was satis- 
fied that there was a prima facie case 
against the petitioner sufficiently strong 
to justify the prosecution of Kunj Behari 
and he also came to the conclusion that 
inasmuch as Mathura was a party to the 
petition and one of the persons on whose 
behalf the petition was filed, that he too 
should be prosecuted and that under the 
circumstances it was not necessary to 
call upon Mathura individually to show 
cause why proceedings should nob be in- 
stituted against him. Accordingly on 
these facts the two petitioners Mathura 
Prasad Singh and Kunj Behari Singh now 
apply to this Court and seek to challenge 
the authority and power of the Certi- 
ficate Officer to sanction their prosecution 
under the provisions of S. 476, Criminal 
P. C. 

It is contended, firstly, that the Cer- 
tificate Officer is not a Court; and second- 
ly, that if a Court, he is not a Revenue 
Court; and thirdly, that if the Certificate 
Officer be a Court, and a Revenue Court, 
that then the matters in connexion with 
the sanction granted by him under S. 476 
did not come before him in the course of 
a judicial proceeding. Now these appli- 
cations originally came before my learned 
brother Das, J., and he thought that the 
matters arising for decision require care- 
ful consideration, and he directed that 
the Government should be served with 
notice of these applications. It was 
fortunate that he adopted this course, 
because on the previous occasion it was 
asserted that the question for determina- 
tion depended upon the construction of 
the old Public Demands Recovery Act of 
1895. As a matter of fact that Act 
has been repealed in its application 
to this Province by S. 2, Bihar and 
Orissa Act 4 of 1914; and by this new 
Act dealing with the recovery of public 
demands, and various other demands 
specified in the schedule thereto a com- 
plete and extensive code has been pro- 
vided; and the rights of the parties and 
of the Courts constituted and appointed 
to determine such rights have been fully 
and clearly defined; and by virtue of the 
Bihar and Orissa Public Demands Reco- 
very Act 1914 the entire substance of 
the respective petitioners’ contention, as 
formally presented to us, is without 
foundation. The Bihar and Orissa Act 


defines what are the functions of a Cer- 
tificate Officer, and by S. 58 it is provided 
that 

*‘a Certificate Officer shall have the powers of a 
civil Gout for the purpose of receiving evidence, 
administering oaths, enforcing the attendance of 
witnesses and compelling the production of docu- 
ments.*’ 

Section 66 of the same Act provides 
that 

* ‘a Certificate Officer shall be deemed to be a 
Court, and any proceeding before him shall be 
deemed to be a civil proceeding within the mean- 
ing of S. 14, Lim. Act." 

Section 57 enacts that 

*'a Certificate Officer acting in discharge of bis 
duty under this Act shall be deemed to be 
acting judicially within the meaning of the 
Judicial Officers’ Protection Act of 1850." 

There can be no question now that a 
Certificate Officer under the powers con- 
ferred upon him by the Bihar and Orisa 
Public Demands Recovery Act, 1914, for 
the recovery of a public demand, or ad- 
judicating upon a petition filed in respect 
thereof by a person upon whom a demand 
is made, is, while acting in such capacity, 
a Court. The question remains to be 
considered, what kind of Court it is? 
S. 476, Criminal P. C., vests civil, cri- 
minal and Revenue Courts with the right 
to exercise the powers conferred by 
S. 476, Criminal P. O. S. 60, Bihar and 
Orissa Public Demands Recovery Act, 
1914, seems to indicate very clearly that 
a Certifioute Officer is a Revenne Officer; 
and while acting judicially as a Revenue 
Officer his decisions are subject to review 
by the Collector, the Commissioner and 
eventually by the Board of Revenue. 
Appeals lie from the Certificate Officer 
to the Collector and the Commissioner; 
and decisions of the Certificate Officer 
and the Collector and the Commissioner 
are all capable of being reviewed and 
reconsidered by the Board of Revenue by 
virtue of.S- 62 of the Act. 

Appended to the schedule of the Act 
itself is a list showing the classes of 
public demands which may be recovered 
by Certificate Officers in pursuance of 
the Bihar and Orissa Public Demands 
Recovery Act, 1914, as applied to this 
Province, in their capacity as Revenue 
Officers, recovering items of revenue; and 
amongst the enumerations will be found 
arrears of road cess and public works 
cess. We have no doubt whatsoever 
that a Certificate Officer is a Court while 
acting in discharge of his duties under 
the Bihar and Orissa Public Demands 
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Recovery Act, 1914, and that while so 
acting as a Court he is an officer presi- 
ding over a Revenue Court for the pur- 
pose of recovering all the claims specified 
in the schedule to the Act as revenue 
claims, and that in such capacity he 
comes within the provisions of S. 476, 
Criminal P. C. It only remains to con- 
■sider whether the matters referred to 
were brought to the Certificate Officer’s 
notice in the course of a judicial pro- 
ceeding within the meaning of S. 476, 
■Criminal P. C. We are of opinion that 
they were. An issue was raised directly 
l3y the petitioner Kunj Behari on 16th 
December 1918. The petition alleged 
payment, and it became necessary for 
the Certificate Officer to inquire in his 
•office as to the validity of the case 
alleged by the petition. The petition 
initiated a necesary judicial inquiry; in- 
asmuch as the petitioner claimed to seek 
exoneration from payment of the June 
liist of road-cess claimed by the certi- 
ficate issued on 12th December 1918 by 
the Certificate Officer, Thus there was 
a clear lis pending for determination as to 
the fact of payment of the road-cess 
elairaed, as alleged by the petition. 
Therefore we think there is no substance 
in any of the three points raised on be- 
half of the petitioners respectively; and 
that the Certificate Officer was com- 
petent to direct the prosecution of the 
petitioners under the powers vested in 
him by S. 476, Criminal P. C. 

However we think there is a distinc- 
tion between the case of Mathura Prasad 
Singh and the case of Kunj Behari Singh. 
Kunj Behari Singh was given an oppor- 
tunity of showing cause why he should 
not be prosecuted; on the other hand 
Mathura Prasad Singh was given no op- 
portunity of showing cause. Strictly 
speaking, it is not necessary that notice 
should be given to show cause; but in 
this case we feel that some prejudice 
might be done to Mathura Prasad Singh 
if he does not have an opportunity of 
dissipating the suspicion attaching to 
him from the prima facie case which has 
been established as against Kunj Behari 
■Singh. The learned Certificate Officer 
in the explanation which he has offered 
to this Court states that he did not think 
it was necessary or obligatory upon him 
to give notice to Mathura Prasad Singh. 
Strictly speaking in point of law he is 
right; but in fairness Mathura should 


have been given an opportunity of being 
heard, just in the same way as Kunj 
Behari was, to endeavour to free himself 
from the taint of the commission of a 
very serious crime. Accordingly we will 
affirm the order, dated 20th March 1919, 
made by the Certificate Officer directing 
the prosseoution of Kunj Behari Singh for 
offences under Ss. 465 and 471, I. P. C. 
As against Mathura Prasad Singh we 
will direct that the order directing his 
prosecution be set aside, until notice re- 
quiring him to show cause why he should 
not be prosecuted has been served on 
him and he has had an opportunity of 
being heard. Therefore we will allow 
the petition in Mathura Prasad Singh’s 
case; but we will dismiss the petition in 
Kunj Behari Singh’s case, viz. Petition 
No. 9. The Assistant Government Ad- 
vocate applies for costs, which applica- 
tion is refused. 

v.S./r.K. Order accordingly. 
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JwALA Prasad, J. 

Backan Ram — Petitioner. 

V. 

Mohit Ahir — Opposite Party. 

Criminal Revn. No. 8 of 1918, Decided 
on 7th June 19l8, against order of Dist. 
Judge, Muzaffarpore, D/- 15th March 
1918. 

(a) Criminal P. C. (1898), S. 195 — No sanc- 
tion to be granted unless foundation for 
charge is on record itself. 

No sanction should be granted under S. 195 
unless upon the record itself there is a founda- 
tion for the charges made. [P 218 C l] 

(b) Criminal P. C. (1898), S. 195 — Court in 
granting sanction should be satisfied that 
there shall be no abuse of administration of 
criminal justice. 

In granting sanction under S. 195 the Court 
should be satisfied that there shall be no abuse 
of the administratiDU of criminal justice. No 
one should be permitted to use the penal law 
merely to satisfy his own private ends or personal 
spite, LP218C2] 

(c) Criminal P. C. (1898), S. 195 — Lower 
Court using discretion in not granting sanc- 
tion — Appellate Court should not grant un- 
less satisfied of reasonable prima facie case 
fit to be tried — It must give reasons for dif- 
fering with lower Court. 

Where a lower Court has exorcised the discre- 
tion vested in it under S. 195 with great care and 



216 Patna Bachan Bam v. Mohit 

caution and bas lefused sanction to prosecute, 
an appellate Court should not lightly dispose of 
the matter and grant the sanction. [P 217 O I"] 

In such a case it is essential that the appel- 
late Court should be satisfied that there is a 
reasonable prima facie case fit to be tried and 
that there is a reasonable chance of securing a 
conviction and should give reasons for difiering 
from the view of the lower Court. [P 217 O 1] 

P. R. Das and Haresh Chandra Sinha 
for Petitioner, 

Judgment. — This is an application 
against the order, dated 15fch March 
1918, passed by the District Judge of 
Muzaffarpore, in supersession of the 
order, dated 12th November 1917, of the 
Munsif of Champaran, who had refused 
to grant sanction. The order of the Judge 
granting sanction was passed under Cl. 6, 
S. 195, Criminal P. C. The sanction for 
prosecution given by the District Judge 
arises out of a rent suit No. 999 of 1917 
brought by the petitioner in the Court of 
the Munsif of Motihari against Mohit 
Ahir, the opposite party, on 28th May 
1917. On 4th August I9l7, Mohit Ahir 
applied to the Munsif praying for sanc- 
tion for the prosecution of the petitioner 
under S. 209, I. P. C., alleging that the 
petitioner had claimed rent for the years 
1321 to 1324, whereas he had already 
obtained a rent decree in respect of the 
years 1321 to 1322 in a previous suit 
No. 519 of 1915, and had already released 
the decretal amount, and hence the claim 
for 1321 to 1322 in the suit of 1917 was 
false and with intent to injure the oppo- 
site party. The petitioner's contention 
was that the claim for 1321 and 1322 was 
included in the rent suit in question by 
mistake and that when the mistake was 
discovered, the petitioner on 9th July 
1917 filed an application for amending 
the plaint and that the plaint was ac- 
cordingly amended by the order of the 
Munsif of the same date and the suit 
was decreed only in respect of rent for 
the remaining years. The Munsif upheld 
the contention of the petitioner and dis- 
missed the application of the opposite 
party and refused to grant sanction, giv> 
ing the following reasons for his order : 

(l) There is no evidence whether the 
decree money for 1321 and 1322 was 
withdrawn by Bachan Bam before or 
after the institution of Bent Suit No. 999 
of 1917. (2) Naga Dal has proved that 

he got the plaint of Bent Suit No. 999 of 
1917 prepared by reference to an account 
given to him by Hazari Dal, the former 
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patwari of the opposite party. (3) The* 
verification of the plaint of Bent Suit 
No. 999 of 1917 clearly states that Ba- 
chan Bam himself had no personal know- 
ledge of all the facts mentioned in the 
plaint and that he knew personally only 
the contents of para. 1 of the plaint, 
which relates to his title in the village 
as zarpeshgidar. He clearly states in the 
verification that all other things are men- 
tioned in the plaint on information. This 
means that he had no personal know- 
ledge of the other facts mentioned in 
the plaint, namely, that there was a claim 
for the years 1321 and 1322. (4) That bo 
amended the plaint when he discovered 
the mistake, which goes to show that the 
mistake was a bona fide one and that 
there was no dishonest intention on his 
part. (5) That Babu Narain Prasad, a 
Police OflScer, is not favourably dis- 
posed to Bachan Bam and that be had re- 
ported against him to the Sub-Divisionai 
Officer of Bettiab, but the Sub-Deputy 
Collector on inquiry differed from the re- 
port of Babu Narain Prasad, and submit- 
ted a report in favour of Bachan Bam 
and that it was admitted by Mohit Ahir, 
the opposite party, that Narain Prasad 
was making paxrvi on his behalf in thi& 
proceeding against Bachan Bam. (6) That 
there was no finding of the Court in Suit. 
No. 999 of 1917 that claim for 1321 and; 
1322 was brought with dishonest inten- 
tion. (7) That the petitioner had failed 
to make out a prima facie case and that, 
there is not sufficient evidence and rea- 
sonable probability of conviction of the 
opposite party under S. 209, I. P. O- 
for it is quite probable that at the time 
when Bachan Bam signed the plaint he 
did not personally know whether renfc 
for 1321 and 1322 was really due or not- 
The learned District Judge did not dis^ 
pose of the aforesaid reasons given by the 
Munsif and declined to enter into them, 
saying that he was not 

‘ called upon to come to any definite findings as 
to whether Bachan Ram verified the plaint in 
the rent suit with guilty knowledge,” 

adding, 

but taking the evidence as a whole, it appears 
to me probable that Bachan Ram knew very well 
what he was doing and that his intention was to 
injure Mohit Ahir.” 

I do not think that the discretion 
vested in the Judge under Ol. 6, S. 195 
has been properly exercised. The Mun- 
sif held a detailed inquiry into the- 
matter, examined the witnesses on behalf 
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of fche parties, and after due consideration 
came to the conclusion that there was no 
prima facie case naade out against the 
petitioner and no evidence that the claim 
was made with dishonest intention. But 
on the other hand the claim was inserted 
in the plaint on account of a bona hde 
mistake which, when discovered, was 
withdrawn. The Munsif complied with 
the principles settle! by judicial deci- 
sions that the discretion vested in the 
Court under S. 195, Criminal P. C., 
ishould be used with great care aud cau- 
tion. The authorities are too numerous 
to be quoted. The following may how- 
ever be referred to: Queen v. Poosa Ram 
(l), Kali Charn v. Basudeo (2). Within 
the principle enunciated by Sir Lawrence 
Jenkins, C. J., in An Attorney, In re (3), 
it would be wrong to impose any fetter 
on the exercise of the discretion of the 
Munsif, and certainly the District Judge 
as an appellate Court should not have so 
lightly disposed of the matter and granted 
sanction when the Munsif, for the rea- 
sons given by him, had refused to sanc- 
tion the prosecution. In Jhalan Jha 
V. Buckar Gope (4) their Lordships, while 
upholding the above principle, made the 
following observation: 

‘In the terms of that section the Deputy 
Magistrate, who had the witnesses before him and 
who was in a position to observe their demeanour 
and to weigh their testimony, upon a careful an- 
alysis of the facts and weighment of their state- 
ments thought it inexpedient in the ends of 
justice to grant the sanction. The learned Ses- 
sions Judge did not have the same advantage. 
Upon a small residuum of the case be thought 
that the sanction may be given for the prosecu- 
tion of the petitioner.” 

This applies with equal force to the pre- 
sent case. I think in the circumstances of 
this case when the Munsif had distinctly 
withhold sanction, it was essential that 
the District Judge ought to have been 
satisfied that there was a reasonable 
prima facie case fit to be tried and that 
there was a reasonable chance of secu- 
ring a conviction and ought to have given 
reasons for differing from the view of the 
Munsif: Venkatesa Ayyangar, In re (5), 
Kali Charan v. Basudeo (2) and Habihur 
Rahman v. Munshi Khodabux (G). 

Upon tlie re cord of this case it cannot 

(1) LISCG] G W. R. Cr. 11^ 

(2) tl9dfe] 12 C. W. N. 3. 

(8) A. I. R. 1914 Cal. 597=41 Cal. 446=22 I.C. 

321. 

(4) U904] 31 Cal. 811. 

(5) 1903] 26 Mad. 103. 

(6) L1907] 11. C. \V. N. 195. 


be shown that the claim for 1321 and 
1322 F. S. was made fraudulently or 
dishonestly or with intent to injure- 
the opposite party in terms of S. 209, 
I. P. G. The petitioner stated in the 
verification that he bad no knowledge 
personally of the contents of the plaint, 
except para. 1, relating to his title 
as zarpesbgidar. The plaint consists 
of two leaves: the first is a printed 
form leaving blank space for “years in 
claim”, the account, etc., etc. The second 
is an ordinary cartridge paper; the whole 
page is blank and at the bottom the area 
is written in hand, below which is the 
verification of the plaintiff. The veri- 
fication is dated 20th December 1916, 
whereas the plaint was filed six months 
after, on 21sfc May 1917. The blanks in 
the form on the first page is (sic) filled 
in with a different ink from that on tho 
second, which contains the area only. 
Number (sic) of plaints w-ere filed against 
tenants, which were analogously tried, 
and the years in claim are variously 
stated in the different plaints. This 
fits in with the petitioner’s case that 
his patwari, Naga Lai, got the plaint 
of the rent suit prepared by reference to 
an account given to him by Plazari Lai 
Patwari, at the time of filing the plaint, 
the contents whereof w’ere not within 
the knowledge of the plaintiff'. The 
Munsif has accepted this evidence. Tliis 
Elazari Lai Patwari, on the basis of 
whose account the plaint was filed in, is 
apparently on the side of the mortgagors 
who are not on good terms with the 
plaintiff. Ever since he took the mort- 
gage, the tenants wore refractory and he 
had to bring rent suite. The former 
patwari may have given a false and in- 
correct account on the basis of which the 
plaint was prepared. When the (dain- 
tift had already obtained a rent decree 
in 1015 in respect of 1321 and 1322, it 
is impossible to suppose, unless the peti- 
tioner was demented, tliat he knowingly 
again clai)ned rent for tliose years in the 
suit in question of 1917, unless it was 
due to some mistake, particularly when 
prior to the institution of the suit the 
tenants, including the opposite party, 
Mohit Ahir, had already applied to tlie 
Magistrate for an action against liiin 
under S. 107 in respect of Ijis general 
conduct towards the tenants. 

This application before the Magistrate 
was filed on 15th April. The plaint was. 
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^led on 21sfc May, The report of the 
police called for by the Magistrate was 
4aken by him on 14th June. On that 
date the attention of the petitioner was 
•drawn to the claim for the years 1321 
«.nd 1322 in the plaint against Mohit, 
who had received notice of it on lOth 
June. The petitioner at once on 14th 
-Juno said that the claim was due to 
a mistake. On 9th July the date fixed 
for the case, the petitioner filed a peti- 
tion for amendment of the plaint on the 
ground that the claim for the years 1321 
and 1322 was included by mistake. The 
learned Judge thinks that the applica- 
tion was made as the Magistrate directed 
the Government Pleader on 26th June to 
defend the rent suits. It appears that 
•the attention of the District Judge was 
not drawn to the fact that long prior to 
the report of the police of 22nd June and 
the deputation of the Government Plea- 
der, the petitioner on 14th June had told 
the Magistrate that the claim was due 
-to a mistake. There is therefore nothing 
on the record to show that the inclusion 
in the plaint of the claim for the years in 
<3uestion was not due toaniistake as alle- 
ged by the petitioner and was not due to 
any dishonest motive. No sanction could 
be granted unless upon the record itself 
there was a foundation for the charges 
made: vide Jughut Chunder Mozumdar 
V. Kasi Chandur Mozumdar (7); Abdul 
^hadar v. Meera Saheb (8) and Sangli 
^ ira Pandia Chinnatambiar v. Queen (9). 

Another important fact which escaped 
the notice of both the parties as well as 
of the Courts below shows the careless- 
ness with which the plaint was prepared 
and supports the petitioner’s case. In 
the plaint itself there is no claim for 
rent for the year 1321. In the body of 
the plaint in the blank space provided 
•for the years, no doubt 1921 to 1924 is 
mentioned, but in the account of the 
rent due, given at the foot of p. 1 of the 
plaint, no rent has been claimed for the 
year 1321. The account is made in res- 
pect of rent for 1322, 1323 and 1324, 
This is patent from a perusal of the 
account itself. The claim is at the rate 
of Rs. 2-10-3 for three years making a 
total of 3 into Rs. 2-10-3, i. e., Rupees 
7-14-9. Thus p. 1 of the plaint upon 
Avhicli the sanction to prosecute is based 


(7) U8811 

G Cal. 440.' 

(8) C1892‘ 

15 Mad. 224. 

(9) tissai 

1 6 Mad. 29. 


was hurriedly and carelessly prepared 
with the mistake shown above. There is 
thus no prima facie case against the peti- 
tioner at all and the learned Munsif was 
supported by evidence in the case when 
he held that no sanction should be 
granted. The mistake was corrected 
and the petitioner has obtained a dec- 
ree only for what was due. A similar 
mistake has occurred in the witten state- 
ment of the opposite party in respect of 
his allegation that the amount due under 
the decree of 1915 was deposited by 
him on 1st November 1914. 

It is conceded by the learned vakil on 
behalf of the opposite party that this 
date is a mistake for Ist November 1915, 
corresponding with 28th Kartick 1322; 
the rent suit itself was brought in 1915 
and hence there could be no execution of 
it in 1914 or a deposit of the amount due 
thereunder. The Munsif has also held 
that there is no evidence that the amount 
deposited by the opposite party in res- 
pect of the decree for 1915 was with- 
drawn by the petition before or after the 
institution of the suit . This of course is 
a minor point, for there could be no 
claim for 1321 and 1322 in 1917 when 
the decree in respect thereof was obtain- 
ed in 1916. It may be mentioned that 
the plea of tender and payment made by 
the opposite party, Mohit Ahir, in the 
rent suit was not accepted by the Court, 
which shows that the opposite party 
himself also has not come with clean 
bands. 

Lastly there is bitter feeling between 
the tenants including Mohit Ahir, the 
opposite party, and the petitioner. The 
opposite party has not at all been injured 
by the claim and could not possibly bo, 
when a decree was already obtained and 
the amount realized for the years in 
question. The object of the application 
for sanction was only with a view to 
wreak vengeance upon the petitioner and 
to serve private ends by the opposite 
party, and not in the interest of public 
justice. The sanction given in this case 
would be a clear misuse of S. 195, Crimi- 
nal P. C., and as pointed out by Sir 
Lawrence Jenkins, C. J., in A^i Attorney 
In re (3) that • 

the Court will be satisfied that there shall be 
no abuse of the administration of criminal jus- 
tice, no one would therefore be permitted to use 
the penal law merely to satisfy his own private 
ends or personal spite. 
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For ail the aforesaid reasons it is im- 
possible to support the order of the Dis- 
trict Judge and to hold that he properly 
and legally exercised his discretion in 
setting aside the order of the Munsif re- 
fusing to grant sanction. The result is 
that the order of the District Judge is set 
aside and sanction is refused. 

v.S./r.k, Order set aside, 
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Chapman and Atkinson, JJ. 

Mowar Sheobaksh Singh — Plaintiff — 
Appellant. 

V. 

Mowar Thakur Dayal Singh — Defen- 
dant — Respondent. 

First Appeal No. 57 of 1917, Decided 
on 22Qd March 1918, against order of 
Sub-Judge, Ranchi, D/- 9th December 
1916. 

Civil P. C. (1908), O. 41. Rr. 10 (2) and 
22(4} — Appeal dismissed for failure to fur* 
nish security for costs — Cross'objections can 
be heard. 

Where an appellant is ordered to furnish secu- 
rity for costs and on his failure to comply with 
the order his appeal is rejected, the rejection 
amounts to a dismissal for default, within the 
meaning of O. 41, B. 22 (4), and the respon- 
dent is entitled to have his cross-objectioos heard 
and disposed of according to law. [P 219 C 2] 

Ram Lai Dutt and Tribhuan Nath 
Sahay — for Appellant. 

Rajendra Prasad and Shambu Saran 
for Respondent. 

Judgment. — This appeal was pre- 
sented on 26th March 1917. The Regis- 
trar directed that the appeal should be 
admitted and that the usual notices 
should issue. On 11th June 1917 a cross- 
objection in the matter of costs was filed. 
Thereafter the appellant was required to 
give security for the costs of this appeal. 
The order relating to the providing of 
security was passed in the presence of 
the parties first by the Registrar and 
then by Jwala Prasad, .T. An appeal 
-against the order of Jwala Prasad, J.,was 
dismissed on 19th December 1917. There- 
after on 8th January 1918 we directed 
that ^ the appellant having been given 
sufficient time to provide security for the 
costs of the appeal and having failed to 
do 90 within a reasonable time, the ap- 
peal should be dismissed with costs. 
The respondent then moved the Regis, 
trar for an order in respect of his cross- 
objection which he desires to press, and 
the matter now comes before us. It has 
been contended that the provision of law 
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which applies to this case is sub-R. (4) 
R. 22, O. 41, Civil P. 0. That subrule 
provides that: 

“Where, in any case in which any respon- 
dent has under this rule filed a memorandum of 
objection, the original appeal is withdrawn or 
is dismissed for default, the objection eo filed 
may nevertheless be heard and determined after 
such notice to the other parties as the Court 
thinks fit." 

On behalf of the appellant it is con- 
tended that the order directing the dis- 
missal of the appeal was not an order of 
dismissal for default, and he refers us 
to the rule which deals with the matter 
requiring security for costs from an ap- 
pellant where it is laid down that upon 
failure to provide security for costs of 
appeal the appeal shall be i ejected. The 
learned vakil for the appellant contends 
that in the present case the appeal was 
rejected and not dismissed for default; 
and that therefore sub-R. (4) to which 
I have referred above does not apply. Wo 
are of opinion however that the word 
“reject” is used in the rule dealing with 
the providing of security for costs be- 
cause that rule enables the Court to 
reject an appeal on its presentation on 
failure to give security for costs and be- 
fore the respondent appears. We are of 
opinion that in a case such as the pre- 
sent where the respondent has appeared 
and where the parties have entered into 
contest on several occasions before the 
Court and the appeal is dismissed upon 
failure on the part of the appellant to 
provide security that such a dismissal 
is a dismissal for default. In these cir- 
cumstances we are of opinion that sub- 
R. (4) is applicable and that the res- 
pondentia entitled to have his cross-objec- 
tions disposed of in a proper way. As the 
cross-objection relates only to the ques- 
tion of costs we hold that it will not be 
necessary to prepare a paper-book. We 
direct therefore that the cross-objection 
be brought to a hearing. 

V.S./r.k. Order accordingly . 


A. 1. R. 1919 Patna 219 (2) 

Atkinson and Manuk. JJ. 

Mt. Dhunmun Mi^rain and others — 
Defendants — Appellants. 

V. 

Nirsu Ojha — Plaintiff — Respondent. 
Apperls Nos. 850 and 1146 of 1917, 
Decided on lOth January 1919 from de- 
cision of Dist. Judge, Patna. 
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(a) Hindu Law — Will — Construction — Tes- 
tator providing that his widow and prede- 
ceased son’s widow should remain in posses- 
sion and that after death of widows his 
grandsons should become permanent maliks 
— His wife predeceasing him — Predeceased 
son’s widow took widow’s interest — Grand- 
son received vested interest. 

In a will made by a Hindu it was provided that 
after the testator's death his widow and the 
widow of liis predeceased son should remain in 
possession of his properties without powerlof alien- 
ation, and that they should maintain them- 
selves and the testator’s grandsons out of the in- 
come of the estate. It was further provided that 
after the death of the widows the grandsons of 
the testator should become permanent maliks of 
the estate, generation after generation. The 
testator’s widow predeceased him: 

Held: (1) that the widow of the testator’s pre- 
deceased son received under the will a Hindu 
widow’s estate as understood in Hindu law; (2) 
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that the grandsons of the testator received vested, 
interests in the estate of the testator. 

LP 222 C 2, 223 0 I] 

(b) Hindu Law — Alienation — Widow — Ne- 
cessity — Actual pressure and benefit con- 
ferred must be considered. 

In considering the question of necessity for an 
alienation made by a Hindu widow the actual 
pressure on the estate, the benefit to be conferred, 
upon it and the immediate needs of those to be 
maintained from it should be taken into account.. 

LP 224 0 1]. 

Kulwant Sahai — for Appellants. 

Panchanan Banerjee “for Bespdt. 

Manuk, J. — The facts out of which 
this second appeal arises can best be 
stated by setting out the genealogical 
table showing the relations of the parties 
concerned as found by both the lower 
Courts. 
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jSIt. Kadba, 1st wife=Janki Misser (Testator)=Mt. Makhno, 2nd wife, (died before 


(died before will), j 


died 30-8-99. 


I 

Bameswar (died 
before will= 

Mt. Dhunmun 
Misrain (widow) 
(Deft. 1, 
Applt.). 


1 t 

Mt. Bulam (died Mt. Mahtabo 
after will and (died before will), 

before Janki)= I 

Kirsu Ojha, ^lahabir (died 

(PIS.) before Janki and 

] after will) 


I 

Mt. Sitabo 
(died before will). 

I 


Janki, and after will). 


1 


I 


Ganga Prasad (died 19C6). 


Mukhlal, Deft. 2 
Applt. 

4 children. 


Deolal (died after 
will and before Janki.)* 


By his will, dated 8th December 1893 
Janki Misser, after setting out the names 
of his immediate relations as shown in 
the genealogical table, made the two fol- 
lowing provisions for the disposition of 
his property after his death : 

“After my death Mt. Mukhno Misrain. 
my first wife and Mt. Dhunmun Misrain, 
widow of my sou Bameswar Misir, shall both 
of them, or any of them who will be then 
alive, jointly remain in possession of my pro- 
perties ; they have power, as long as they 
live, to maintain themselves and my grand- 
sons whose names have been mentioned above 
from the produce and income of my properties. 
Tl.e said Musammats will not have the power of 
transfer, etc. If my wife dies then the widow of 
Bameswar ^lisir, my son, will obtain possession, 
and if the widow of Bameswar Misir dies then 
mj* wife will obtain possession over all my pro- 
perties moveable and immovable, and if both the 
IMusammats die one after another, then in that 
case the sons of my three daughters will become 
permanent Tvfaliks with possession, to the extent 
of one-third each, of all my moveable and im- 
movable properties ; that is to say , the sons of 
Mt Bulan to the extent of one-third, the sons 
of Mt. :Mahtabo to the extent of one third and 
the sons of Mt. Sitabo to the extent of one- 
tbircl. My grandsons whose names have been 
mentioned above, or who may be born afterw^ds 
(will be maliks) generation after generation. Ko- 
b.dy will have any objection to it. Tnereforo 
I have executed this .will so that it may be of 
use when required. ’’ 

On his death Mt. Duumoon entered 


into possession of the whole of his pro 
perties in accordance with the terms of 
this will, and previous to the institution 
of the plaintiff’s suit the following trans- 
fers of the property had been effected : 

(l) 2ad November 1901, an ijara exe- 
cuted by Mt. Dunmoon to Abalik Bam, 
husband of defendant 3, for a zarpeshgi 
cf Rs. 1.000. Of this sum Bs. 800 went 
to pay off completely a previous mort- 
gage executed by Janki himself, the 
balance of Bs. 200 being retained, as the 
document shows, towards the lady s 
domestic expenses. This ijara deed was 
signed on behalf of the Musammat per 
pen of Nirsu Ojha, the present plaintiff. 
(2) 27th October 1911, a mortgage deed 
executed by Mt. Dunmoon for Bs. 500 in 
favour of one Biku Mani, defendant 5. 
This deed recites that the declarant was 
in need of money to defray the expenses 
of a suit brought by Nirsu Ojha, the 
plaintiff, to pay off miscellaneous debts 
and for her household expenses. (3) 
25th November 1914, a deed of sale exe- 
cuted by Mt. Dunmoon and Mukhlal, 
defendant 2, conjointly whereby they 
conveyed certain properties left by Janki 
to one Jamuna Kuer, defendant 3, for a 
sum of Rs. l,&2o. A threefold necessity 
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■for the sale is recited in the document : 
(a) to discharge then outstanding balance 
■of Rs. 1,000 due on the ijara of 2nd 
November 1901 ; (b) to pay up Rs. 250 
principal and Ra. 275 interest due on 
iiwo hand-notes executed by Mt. Dan- 
moon per pen of the plaintiff Nirsu on 
13th Tune 1908, and 3rd January 1906 res- 
pectively, and (c) the balance of Rs. 300 of 
the consideration money to defray the 
expenses of a civil and criminal case then 
pending between Mt. Dunmoon and the 
plaintiff. (4) 10th December 1914, a 
mortgage executed by Mt. Dunmoon and 
Mukhlal, defendant 2, conjointly in favour 
■of one Xailash Misser, defendant 4, and 
Biku Mia,. defendant 5. for Rs. 1,100,. 
-in order to pay off the debt of one Raghu- 
nandan Singh borrowed under bahi khata 
account, but how, when or why, the 
document does not set out. 

The plaintiff instituted his suit in 
June 1915 against Mt. Dunmoon, Mukh- 
lal and the decree transferees, defen- 
•dants 3 to 5, to have it declared on the 
construction of the will that the four 
documents set out above were null and 
void, and inoperative as against him. He 
offered however to repay any sum that 
may be found by the c3ourt to have been 

appropriated to the repayment of legal 
debts due by Janki Missir ” and to be 
«till due to defendants 3 to 5 on the ijara 
deed of sale, if such repayment was 
QBld by the Court to be a coDdition pre- 
cedent to the deeds being set aside. The 
plaintiff claims that his son Ganga 
Prasad had under the will a vested in- 
terest in his own share of Janki’s estate 
and that when Ganga died, he, the plain- 
tiff, as father and heir of his son, had a 
like vested interest in his son's share. 

The suit was contested by all the de- 
fendants on various grounds, but after 
the hnding of facts arrived at by the 
lower Courts two questions of law first 

emerge for our consideration ; (l) whe- 

ther Ganga Prasad hada vested or merely 
contingent interest in Janki’s estate ; and 
(2; whether Mt. Dunmoon received 
under the will a mere life-estate in the 
sense which the term connotes in English 
law or a Hindu widow or woman’s 
estate as understood in Hindu law. 

On the first question both the lower 
Courts have held that Ganga Prasad re- 
ceived a vested interest under the will 
and that tlierefore on Ganga’s death his 
father, the plaintiff, succeeded to that 
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interest. We are of opinion that tlie 
lower Courts were right in so holding. 
Para. 2 of the disposing portion of the 
will is set out above and clearly creates 
a charge or trust on the life-estate for 
the immediate benefit and maintenance 
of the testator’s grandsons named in the 
earlier portion of the will, one of whom 
was Ganga Prasad. Moreover, in para. 3 
of the will the testator clearly sets out 
his intention that on the. death of both 
the life-tenants his three grandsons 
should bake the remainder in equal one- 
third shares and be maliks (generation 
after generation). The learned vakil for 
fche appellants relies on the words : 

and if both the Musammats died one after 
another then in that case the sons of his three 
daughters will become permau ent, Maliks with 
possession”, 

and argues that these words clearly indi- 
cate a merely contingent interest. This 
argument, in my opinion, fails to give 
due weight to the previous provisions for 
the immediate maintenance of these 
grandsons during the lifetime of the 
Musammats and also overlooks the full 
significance due to the inords **malik 3 
with possession” in this very passage. 
The whole scope and scheme of the will 
indicate clearly to my mind that the 
object of the testator was to make special 
provision for the grandsons, subject to 
the two life estates, to give them a 
vested interest in his estate, which 
would fructify into full possession on the 
death of the lifo-tenants. Were it other- 
wise, it is difficult to see how the testa- 
tor’s wish as expressed in para. 3, that 
the grandsons will be maliks generation 
after generation could be fulfilled with 
any security. The best test of his inten- 
tioDs is to be found in the answer to tlie 
following hypothetical case; Suppose 
Ganga Prasad had lived long enough to 
marry and have children but not long 
enough to survive the two life-tenants, 
could it have been the intention of the 
testator that Ganga Prasad’s eons should 
have no share in his estate? This would 
be in direct antagonism to his expressed 
^vishes that his grandsons should he 
Maliks generation after generation; yet 
sucli children of Ganga Prasad would 
have been cut off from inheritance on 
the construction of the will contended 
for by the appellants. The learned vakil 
relies on the fact that this paragraph of 
the will also provides for unborn grand- 
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sons. This however would not alfect 
the status of each branch or the character 
cf its interest but only the precise share 
which the grandsons of each branch 
would take, i. e.. the devolution would 
take effect per stirpes and not per capita. 
There is ample authority in England for 
the construction we place upon the terms 
of this will. 

In the case of a devise after the death of 
the tenant for life, in trust to sell, and 
“pay and divide” the produce amongst 
all the children, to be paid as and when 
they respectively attained twenty-one, 
and in the meantime the interest be 
applied to their maintenance, with a gift 
over, in case the tenant for life died 
without leaving any child, it was held 
that the interest of the children vested 
at their births: ShrimptonY. Shrimpton 
(l). The Master of the Rolls in deliver- 
ing judgment in that case pointed out 
that there was a clear distinction bet- 
ween the gift and the time of payment 
and that the postponement of the pay- 
ment does not postpone the vesting. 
The provision for maintenance till the 
time for payment was also considered an 
important factor in the construction of 
the will. In Leadbeater v. Cross (2) 
Lush, J., in pronouncing the judgment of 
the Court in a similar case pointed out 
that the terms of the will if literally 
construed, make a happening of the 
event, namely, the survivorship of the 
tenants for life, a condition precedent 
to the gift, but the Court was to look 
not at the form but at the substance of 
the devise in order to find the intentions 
of the testator and to carry out those in- 
tentions, unless there is something in the 
language which obliges the Court to hold 
that that intention cannot be carried into 
effect. “Variations of expression, said 


the learned Judge: 

‘•are not to be regarded as substantial distmo- 
tions and where the intention of the will is plain 
and no rigid rule of law prevents effect being 
given to it, our duty is so to construe it as to 

carry out their intent. ^ , rn ^ /q\ 

Again in In re Betty Smzth s Trusts (3). 

where there was a gift of by 

will, after the death of J (to whorn an 
annuity was given out of the fund), to 
E during her natural life, but in cB.se ot 

the death of E during the 

fchen to M for life, and after the decease 


( 1 ) 

( 2 ) 

(3) 


1862 

1876 

1865' 


31 Beav. 425. 
2 Q. B. D. 18. 
1 Eq. 79. 


of both E and M then over, it was held 
that there was sufficient indication of the 
testator’s intention to give a life-estate tcy 
M after the death of E.y although E did 
not die in the lifetime of J : see also- 
Bainhridge v. Cream (4). The provisiona 
of the Succession Act, Ss. 106 and 
107, in my opinion, in no wise affect the 
rules of construction as laid down in the 
above cases and taking the will as a whole 
I have no hesitation in holding that 
Ganga Prasad received a vested interest 
and that the plaintiff as his father has 
inherited that interest. The learned Dis- 
trict Judge was therefore perfectly cor-' 
rect in holding that 

‘‘the interest of the grandsons vested on tho 
death of the testator, though the enjoyment waa 
postponed until the intervening life-estates ter- 
nainated.** 

On the second question the first Court ap- 
parently held that Mt. Dunmoon received 
under the will what is ordinarily known 
as a Hindu woman’s estate and that 
Court therefore entered into the question 
of legal necessity for the execution of 
the impeached documents. The lower 
appellate Court however was of opinion 
that Mt. Dunmoon did not take the estate 
of a Hindu widow but a mere life-estate 
with no power of alienation at all. The 
learned District Judge therefore held 
that her alienations would be limited to 
her own life. The question to my mind 
however seems to be concluded by the 
Full Bench decision in Ram Bahadur v. 
Jagernath Prasad (5). The will in that 
case provided that after the testator s 
death certain of his properties 

“will remain in the possession of his wif^ 
during her lifetime, she having no power to 
transfer them,’* 

and that after paying the Government 
revenue, etc., she would bring the re- 
mainder to her own necessary expenses. 
There was a further bequest m precisely 
the same terms in favour of his deceased 
brother’s daughter after the death of hia 
wife. After an exhaustive review of all 
the authorities, the Full Bench held that 
the estate devised to the niece was an 
estate such as women only acquired by 
inheritance under Hindu law, which sho 
held in a completely representative cha- 
racter but was unabl 6 to alienate except in 
case of legal necessity. The Court further 
observed that the words without th& 
power of alienation” are not more indi- 


(4) U8523 61 B., R. 686. 

(5) [1918] 3 Pat. L. J. 199=45 I. O. 749 (P- 
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native of an estate for life in the Boglish 
sense than of a widow’s or woman’s 
estate. I can find nothing in the terms 
of the present will to distinguish it from 
the will in that case, and I must there- 
fore hold that Mt. Dunmoon received an 
ordinary Hindu widow’s estate under the 
will of Janki. This being so, it becomes 
necessary to consider which, if any, of 
the impugned debts were incurred for 
legal necessity. The learned Subordinate 
Judge held that the Rs. 800 borrowed on 
the ijara of 2ad November 1901, in order 
to pay off an earlier mortgage executed 
by Janki himself, was for legal necessity, 
and I apprehend that there can be no two 
questions of the accuracy of this finding. 
The only other item he allowed was that 
of Rs. 525 taken out of the consideration 
money for the deed of sale of 25th Novem- 
ber 1914 in order to pay up the two hand 
notes referred to above. His only reason 
for allowing this item apparently was 
that the plaintiff looked after the affairs 
of Mt. Dunmoon after Janki’s death and 
this sum was borrowed at -his instance. 
The learned District Judge, although he 
held that no question of legal necessity 
&IOS6, soonDs to harV 0 considorGci some of 
the items on the cross-appeal by the 
present plaintiff on this point. He rightly 
held that the sum of Rs. 800 was plainly 
^rrowed for the benefit cf the estate. 
He seems to have disallowed the Rs. 525 
borrowed on the hand notes on the 
ground that the hand notes show that 
the debts were incurred for family ex- 
penses. He also disallowed all debts 
incurred on account of law cases because 
there was no proof that the cases related 
to the estates of the testator. Another 

item Rs. 200 does not appear to have 
been considered. 

We felt pressed by the arguments of 
Mr. Kulwant Sahay that the learned 
District Judge had not considered these 
Items from the appellants’ point of view, 
inasmuch as he had already found that 
Mt. Dunmoon did not take a Hindu 
wornan s estate and so no question of 
legal necessity arose. Rather than 
remand the case on this one small ques- 
tion of mixed law and fact and put 
the parties to unnecessary expense and 
the lowerCourt tothe troubleof refreshing 
Its memory on the whole case, we decided to 

enter into the evidence ourselves and 
teminate the litigation here. 

We have heard all the relative evidence 


on cnis point read out to us by the- 
learned vakil for the appellants, and it is 
quite unnecessary to enter into details of 
that evidence The Musammat herself 
in speaking of the various necessities- 
arismg for each of these loans, is con- 
tradicted by her own declarations in the 
documents. She endeavours to establish 
necessities which thedocumentsare silent- 
about. As to the hand-notes she does not re 
member forwhat purpose she borrowed 
this money. The witness Raghunandan 

. mortgage of 

lOthDecember 1914 was ostensibly execu- 
ted has also failed the defendants absolutely 

on this point; he is unable to give any 
information on which the Court could 
possibly gather that this debt had been 
contracted for legal necessity so as to- 
enable the motgagees, defendants 4 and 
S, to bind the property. Defendants 
Biku Mian, who is interested in the 
documents of 27th October 1911 and 10th 
December 1914, has also been unable to 
carry the case of legal necessity any 
further. He admits he cannot say for 
what purposes Raghunandan’s debt was 
contracted by the Musammat, but some 
one called Bachu, and Raghunandan him- 
self said there was no objection. From 
Raghunandan ’s point of view there cer- 
tainly would bo no objection. With re- 
gard to the Rs. 500 on the earlier mort 
gage he does not know for which case 
the money was borrowed and did not see 
any papers relating to the case; nor did 
he make any inquiries about the ex 
penses of the family. 

Mr. Kulwant Sahay has particularly 
pressed us to allow the Rs. 625 borrowed 
on the two hand-notes Rs. 250 as prin- 
cipal and Rs. 275 as interest, which sum 
was paid off by part of the proceeds of 
the deed of sale of 2oth November 1914 
in favour of defendant 3’s servant. Ueinan 
Ram 13 much too vague and in nowise 
helps one to arrive at a decision in ’ 
favour of the defendants. He has no 
personal knowledge of the hand notes 
having been in fact paid up; moreover he 
made no inquiries about the character of 
the Musamrnat’s interest in the estate 
and did not know there was a will under 
which she held the property. No ac 
count books are produced. There remains 
one Item of Rs. 200. the balance of the 
money borrowed on the ijara of 2nd 
November 1901 (after paying Rs. 800 
towards a previous debt incurred by 
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Janki Misser himself) which remained in 
the hands of the Musammat. With regard 
■to this sum of E-s. 200 we think we would 
be justified in passing it as borrowed for 
legal necessity. In the deed the recital 
with regard to this sum shows that it 
was retained for domestic expenses. On 
the evidence quite apart from the recital 
in the document itself there is plenty of 
material for us to conclude that the lady 
was at that time in need of money for 
various necessary purposes and that the 
eum of Ks. 200 which was borrowed on 
this document was not too large a sum to 
meet the necessities which she was then 
labouring under. It is fair to presume 
that her husband who left a considerable 
debt to pay did not leave any cash funds 
with her, and therefore while she had to 
pay the debt, she must also have had to 
•continue to maintain herself and to 
maintain her grandsons according to her 
father-in-law’s behest as directed in the 
will. In order to do so she had at best 
an income of Rs. 600 a year from the 
family property, an income which would 
only be paid to her in small instalments 
according as the rents were realized from 
the tenants. She must have also had 
the expenses of various ceremonies to 
meet at the time, and with these young 
children dependent on her, we are of 
opinion that she was perfectly justified in 
borrowing sufficient money to maintain 
and support and, if necessary, educate 
them* We therefore have no hesitation 
in passing the sum of Rs. 200 as money 
borrowed for good legal necessity. 

The Privy Council have laid down the 
general principle that the actual pressure 
on the estate, the benefit to be conferred 
upon it and the immediate necessity of 
those to be maintained from it are the 
things bo be considered. On this pri^i- 
ple we pass this sum of Rs. 200. We 
therefore direct in variation of the decree 
' given by the learned District Judge that, 
on the plaintiff depositing in Court the 
sum of Rs. 1,000 on or before 1st March, 
the documents he impeaches will be set 
aside in the terms of his first prayer. In 
default of payment by the 1st March the 
plaintiff’s suit in respect of the ijara 
deed of 2nd November 1901 will be dis- 
missed and the property left by Janki 
Misser will stand charged in favour of 
defendant 3 for the payment of Rs. 1,000 
as originally securei by that dooumeUt. 
To avoid further litigation we direct that 


defendant 3 shall be entitled to with- 
yiraw this sum, inasmuch as it was from 
ihe.proceeds of the deed of sale of 2dth 
November 1914 in her favour that the 
balance of Rs. 1,000 then due on the 
ijara deed was liquidated. 

The appeal of the defendants subject 
to this modification is dismissed, but hav* 
ing regard to all the circumstances we 
make no order as to costs in this Court. 
With regard to Cross-appeal No. 1148, 
it as been pointed out to us that the 
learned District Judge has in bis judg- 
ment held that, on the death of Janki 
Misser, Ganga Prasad took a vested in- 
terest in l/3rd share of his grandfather’s 
estate. It is urged that this is incorrect 
inasmuch as at that time the only other 
grandson living was Mukhlal; and if this 
is so, Ganga took a half-share instead of 
a l/3rd share. This question however 
was really nob before the Courts in this 
litigation and we desire to make it quite 
clear that the share which Ganga Prasad 
took is left open for future determina- 
tion if necessary. 


Atkinson, J. 

v.s./b.k. 


I concur. 

Decree modified. 
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Das and Adami, JJ. 

Qamruddin and others Appellants 


V. 


Plaintiff 


Fakhruddin and others — 
Respondents. 

Second Appeal No. 519 of 1918, De- 
cided on 23rd May 1919, from decision 
of Offg. Diafc. Judge. Darbhang^ 

Mahomedan Law— Alienation— Guardian— 

Alienation by mother of minor’* property i* 

invalid. ... -• 

A Mahomedan mother is not the guardian of 

her minor daughter, either de jure or de facto. 

and has no authority, either -express or qualified. 

bo convey property belonging to 

daughter in favour of any person. Itr u ij 

Fakhruddin — for Appellants. 

Dasart Jan — for Respondents. 

Das, J. — This appeal comes before ns 
from the judgment of the Officiating Dis- 
trict Judge of Darbhanga and arises out 
cf a suit instituted by Shaikh Fakhrud- 
lin, who is one of the respondents before 
118 , against the appellants for declaration 
3 f his title bo and for recovery of certain 
properties which are specified in the 
plaint. It appears that one Jadibuksh 
lied leaving two sons, three daughters 
ind a widow. Upon his death the widow 
ind her infant daughter became entitled 
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to a fcwo-anna share each. The widow 
on her own behalf and as gaardian of her 
minor daughter conveyed a four-anna in* 
teresb in the property to the plaintifif, 
and it is on the basis of this conveyance 
that the plaintiff brought the action out 
of which this appeal has arisen. 

Various questions were raised in the 
Courts below and were disposed of in 
favour of the purchaser; but before us 
the substantial question that has been 
argued on behalf of defendants 1 and 2, 
who are the sons of Jalibuksh and are 
in possession of the property, is that the 
widow was not competent to convey the 
ahare which belonged to her infant 
daughter. Upon this question the lower 
appellate Court came to the conclusion 
that a sale by the mother is neither void 
nor voidable, but in a state of suspense 
till the end of the minority of the minor, 
No doubt, at the time when the learned 
•fudge decided this case it was possible 
to take this view, but in our opinion the 
argument is admissible in view of the 
latest Privy Council decision. The Privy 
Council in Imambandi v. Mutsaddi (l) 
has reviewed all the authorities and has 
come to tlie conclusion that a Mahomedan 
mother is not the guardian of her minor 
daughter either de jure or de facto and 
has no autliority, either express or quali- 
fied, to convey the property belonging to 
her minor daughter iu favour of anj per- 
son. In our opinion, that decision is 
destructive of the case jDiit forward on 
behalf of the purchaser. The lower ap. 
pellato Court has come to the conclusion 
that there was no necessity for the sale 
of the minor’s property. Therefore tran- 
saction is absolutely void and passed no 
title wliatover to the purchaser. There 
being no title in the purchaser so far as 
the infant 9 share is concerned, he was 
not able in an action in ejectment to 
maintain a suit as against defendants 1 
and 2. In our view therefore the deci- 
sion of the lower appellate Court on this 
point is erroneous. The decree of the 
lower appellate Court, in so far as it 
awards to the plaintiff possession of the 
share of the infant daughter, should he 
discharged. We would therefore allow 
this appeal. 

The result is that the plaintiff’s suit, 
in so far as it relates to the 2-anna share 
which belonged to tlie infant daughter, 

HTaT i. R. 1918 P.C. 11 = .16 Cal. 8“78=4Vl.A. 

73=47 I. C. 613 (P. C.), 
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will stand dismissed. The appellant is 
entitled to the costs of this appeal. 

Adami, J. — I agree. 

V.S./r.K. Appeal allowed. 
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Das, j. 

Dhakeshwar Prasad Narain Singh 
and others — Plaintiff’s — Appellants. 

V. 

Manna Lai and others — Defendants — 
Respondents. 

Appeal No. 1200 of 1917, Decided on 
22nd May 1919, from appellate decree 
of Dist. Judge, Patna. 

Tort— 'Vicarious liability — To hold master 
liable for tort committed by his servants it 
must be proved that act was done in course 
of something authorised by master. 

Before si plaintiff can succeed in a suit for da- 
mages against a master for a wrong done by his 
tenants and servants, he must show that the 
act complained of was done in the course of 
somctlnng which was authorised by tlie master 
to be done LI* 22G C 1] 

Ganesh Datt Siiigh and Gangadhar 
Das — for Appellants. 

Kulwant Sahai and Nowal Keshore 
Prasad — for Respondents. 

Judgment. — The plaintiffs are the 
Maliks of Mouza Ghazipur and they in- 
stituted the suit out of which this ap- 
peal arises for recovery of Rs. 440-15-U. 
Their case is that the bund wliich they 
had erected iu the Nigar for the irriga- 
tion of their lands was cub by the Amlas 
and tenants of the defendants with the 
result that the crops were materially 
damaged. The suit therefore was a suit 
for damages against the masters for a 
wrong done by the tenants and servants 
of the master. The lower appellate .Court 
has given a decree for the full amount. 

The lower appellate Court has found, 
firstly, that tlie plaintiffs wore entitled 
to erect a dam in the Nigxr and that tiie 
bund was actually cub by tlie Amlas 
and the tenants of the defendants, 
secondly by reason of this tort committed 
X b nx las and tenants of the defen- 
dants, the plaintiffs have suffered damages 
which the lower appellate Court has as- 
sessed at Rs. 440-15-0. These lindiugs are 
findings of fact and are therefore binding 
on me in second appeal. But the question of 
law wliich has been argued by Mr. Ganosh 
Datt Singh is that the masters would 
nob be liable for the tort committed by 
tho'servants unless it is shown that the 
tort in question was committed within 
the scope of their employment. He says 
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that there is no evidence and no finding 
that it was part of the duty of the Am las 
to look after the irrigation work on be- 
half of the Maliks, and therefore in the 
absence of such a finding the Maliks 
would not be liable in an action for 
damages. There is one matter that must 
be disposed of at once. The lower appel- 
late Court undoubtedly says in the course 
of his judgment that 

** it was the dxity of tlxe Amlas to look after the 
irrigation of the village and the interest of the 
proprietor generally.” 

It has been argue! on behalf of the 
respondent that the lower appellate 
Court intended to find this as a fact on 
the evidence that was ‘adduced in the 
case. Mr. Boss, the learned District 
Judge, is always very precise and clear in 
his language, and rsading the judgment 
as a whole I do not think that be in- 
tended to find it as a fact that the 

” duty of these Amlas in question was to look 
after the irrigation of the village and the in- 
terest of the proprietor generally.” 

He assumed, I think, that it was the 
duty of the Amlas to look after the ir- 
rigation of the village and the interest 
of the [jroprietor generally, and I am 
confirmed in this opinion by the words 
“ and the interest of the proprietor 
generally ” that occur in the judgment. 
No doubt it is the duty of the Amlas to 
look after the interest of the proprietor 
generally, but the question still remains 
whether it was part of their duty to look 
after the irrigation of the village. That 
must depend upon the evidence before 
the Court. I do not think that Mr. Boss 
intended to find as a fact on the evidence 
that was produced before him that it was 
part of the duty of the Amlas who ac- 
tually committed the tort to look after 
the irrigation of the village. The ques- 
tion therefore that arises in this case is 
whether, in the absence of a finding that 
part of the usual work of the Amlas who 
actually committed the tort to look 
after the irrigation work, there can be a 
decree against the Maliks. It is conceded 
that before a decree can be passed against 
the Maliks, it must be shown that the 
tort committed by the servants was 
within what is usually termed the scope 
of their employment. But it is argued 
that since the Amlas were in the service 
of the Maliks therefore is was within 
the scope of their employment to do 
work on behalf of the Maliks. In the 
well-known work on torts by Clerk and 


Lindsell, Edn. 6, p, 82, the learned au- 
thors says : 

” An act is said to be within the scope of the* 
servant’s employment when, although itself 
unauthorized, it is so directly incidental to some 
act or class of acts which the servant was 
authorized to do that it may be said to be a 
mode, though no doubt an improper mode of per* 
forming them. 2?or an impropriety or excess , 
on the part of the servant in the course of 
doing something which was authorized the 
master will be responsible but not for an act 
wholly unconnected with the class of acts which 
the servant was authorized to do. In short, tbe- 
master's liability for the unauthorized torts'of his 
servant is limited to unauthorized modes of doing, 
authorized acts. ” 

Therefore before the plaintiffs can 
make the Maliks liable for the tort com- 
mitted by the Amlas, it must be shown 
that the act that was done in the course 
of doing something which was authorized. 
In the leading case of Warwick v. English 
Joint Stock Bank (l) Willes, J.. with 
reference to what may be deemed to be 
in the course of service, said as follows 

” la all these cases it may bs said, as it was 
said here, that the master has not authorized 
the act. It is true, ho has not authorized the 
particular act, bub he has put the agent in his 
place to do that class of acts, and he must be 
answerable for the manner in which the agent 
has conducted himself in doing the business 
which it was the act of bis master to place him: 

in. ” . T u 

Therefore according to Willes, J., the 

test is, has the master pub the agent 
in his place to do that class of acts in 
other words did the Maliks in this case- 
put the Amlas to do irrigation work 
on their behalf ? That seems to me to 
be the real test in cases of this kind. 
The view that I take is in complete 
accord with the decision in A. Caspersz 
V. Eishori Lai Boy Chowdhari (2;. 
The question in that case was whether 
the master was liable for damages for the 
wrongful feeling and carrying away of 
trees growing on part of the estate he- 
longing to the plaintiff. The Judicial 
Committee in the course of their judg- 
ment says : . , , , 

” Several of the questions raised here may be* 

disposed of very shortly. Both Courts have held 
that it is not proved that any cutting took place 
by actual order of the first two defendants. Mr. 
Aratboon was given to contend that they must 
be hold responsible for it in point of law, because 
the other defendants held some employments 
under them. But there is no evidence at all that 
to cut- trees was in the ordinary course of the 
duty of any of them. The only statement to 
which their Lordships were referred bears the^ 

(1) [18671 2 Ex. 259. 

(2) [18961 23 Cal. 922=7 Sar. 31 (P. C.). 
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oilier way. The appeal wholly fails 
tbs first two dofsndfints.** 

I am of opinion that it was essential 
that the plaintiffs should prove that it 
was part of the duty of the Amlas who 
actually committed the tort to do that 
cUss of work in connexion with which 
the bund was cut by them. There is no 
finding to that effect. It may be that 
there is evidence on the record which 
would enable the lower appellate Court 
to come to that conclusion. I would 
therefore allow this appeal and remand 
the case to the lower appellate Court for 
a finding on this issue. The lower appel- 
late Court will consider the evidence and 
dispose of the following issue * 

Was it part of the duty of'the Amlas 

who actually committed the tort in ques- 

tion to do that class of work in connexion 

with which the bund was actually cut 
by them ? ^ 

I reserve the question of costs. 

Let the record be returned to the 
lower appellate Court forthwith. The 
lower appellate Court will return its 
ncling on the issue framed by me to this 
Court with all convenient speed. 

V.S..P.K. Appeal alloxoed. 
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Dawson.Millkr, C. J. and Adami, J. 

Uchit Mandar and Appellants. 

others~Ro.. 

Lietters Patent Appeal No. 108 of 1917, 

Decided on Ifath .lune 1919, from judo. 

ment of Mulliok, J.. D/. I8th May 1917 

reported in 41 7, C. 55. ’ 

58-D"ufrucm7rv'’"‘’' f ‘=‘ <1882), S.. 68 and 
sagee J- entitling mort- 

rata for period 'f d' ■"‘''‘'f' <“ .tipulatad 

e.to^ped1“'„‘‘■a^-i"rnrr„^7rr^^^ 

would be entitled to clamrgo? or to”^. 
specified .rate. In 1898 tiff, r,, nUerest at a 

into possession, but in April 

sod of half tile p^opert^^ Late? on d'spo..so.s. 

sold the equity of redemption in n 

half, and in April ]9l5^\h? nn «-emaining 

d^pos»e»sed the .nortgageo thLtron7' /“"sHv 
1915 tlm mortgagee brought tlic present su t f\ 

recover the principal s'im advanced 

mtorost at tl.e stipul.atcd rate ou haif^tliat sum 

for the period between April 1902 .ind April lo'is- 
duriug tb^ 


from the mortgagor or to realise frOm the morfc* 
pgor or from the property his mortgage-debt, or 
to claim additional security, or to enforce pay- 
ment of interest, must be deemed to have ac- 
quiesced m the changed state of affairs and was 
consequently estopped from claiming interest. 

07 4 . ^ 1-^ 229 C 1, 2] 

bfioroshi Charaxi Milter — for Appel- 
lants. 

Rajendra Vrasad— for Respondents 
Dawson-Miller, C. J.— This is an ap- 
peal by the plaintiffs under Cl. 10, Letters 
Patent, from a judgment of Mullick J 
dated IBbh May. 1917. affirming a decree 
ol the bubordinate Judge. In July 1918 
the plaintiffs’ predecessors-in- title took 
a usufructuary mortgage from the father 
of the defendants first party of the occu- 
pancy rights in a holding belonging to 
the mortgagor to secure an advance of 

mortgage 

Stipulated for repayment in the follow- 
ing year, failing which tlie mortgagee 
was to remain in possession until the 
principal sum and interest at 2 per cent 
per mensem should be paid off. The 
mortgagee entered into possession, but 
he %viis dispossessed of half the property 
hy the nephew of the mortgagor, who 
brought a suit claiming half the property 
as his o\yn and obtained a decree declar- 
mg his title and awarding liim possession* 
lie IS the defendant 3rd party in the 
present suit. The defendant 2nd party 
subsequently purchased the equity of re. 
demption of the mortgagor in the re- 
maining half which had remained in pos. 
session of the plaintiffs, and on 4th April 

iJlo forcibly dispossessed the plaintiffs. 

In May 1915 the plaintiffs, instituted the 
present suit to recover the principal sum 
advanced namely, Rs. 49S, together with 
interest at 2 per cent, per mensem on 
half that sum between April 1902, when 
they were dispossessed of half the pro- 
perty and April 1915. when they were 
dispossessed of the remainder. The 
mteresb thus calculated amounts to 

143 /85, but the plaintiffs remitted Rs 408 

of this amount as they say the property 
IS of insufficient value to enable them to 
realize tlie whole claim. The claim for 
interest is therefore reduced to Rs. 377 

principal a sum of 
1\.3. 8ro as the amount claimed Tha 

mortgage contains the following *sbinu 
lation: 

fi-ieVaThP 1'^‘V'neut of rent 

fniVnf m »ccou,it of inv wroog- 

ful act (that 13 wronpjul act of tho inorUa«or) Sr 

for auy other reason, the said MabajauiSt; 
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the iQortgagee) be dispossessed of the land, then 
1 shall pay damages on account of dispossession 
at the rate of 13 maunds of paddy per bigha or 
1 shall pay interest at the rate above mentioned 
either amicably or by suit.’' 

It is only necessary to state further 
v?ith regard to the mortgage bond that 
whilst it is what is known as a usufruc- 
tuary mortgage whereby the mortgagee 
is pub in possession in order to cultivate 
the land and appropriate the entire pro- 
ceeds thereof in lieu of interest, it is also 
a simple mortgage in that the property 
mortgaged is charged with the repay- 
ment of the principal sum advanced. 
When this suit was instituted, the prin- 
cipal sum of Rs. 498 was tendered in full 
satisfaction and paid into Court by the 
defendo.nts. The only question for deter- 
mination is as to the right to claim half 
the interest stipulated in the mortgage 
during the period when the plaintiffs were 
out of possession of half the property. 
The main defence was that the plaintiffs 
had by their conduct acquiesced in the 
diminution of the security to the extent 
of one-half of the original holding and 
had so waived any rights they might have 
had under the bond. 

The Munsif found in favour of the 
plaintiffs and decree 1 them interest as 
well as the ])rincipal sum claimed. On 
appeal the Subordinate Judge took a dif- 
ferent view and found tiiab the mort- 
gagees, having taken no step for over 12 
years to call on the mortgagor to recoup him 
for the loss of half the security, must be 
presumed to have acquiesced in the loss 
and to have remained satisfied with the 
diminished security. When the case came 
before this Court on appeal, it was con- 
tended that the question was one of fact 
which had been determined by the lower 
Court and that the facts v^ere nob open 
to review by a Court of second appeal. 
It is quite true that the question of ac- 
quiescence is in a sense a question of fact, 
bub it is only so in so far as it is a ques- 
tion of the proper inference bo be 
from proved or admitted facts. 
proposition was considered by their Lord- 
ships of the Privy Council in the case of 
Be 7 ii Ba 7 n v. Kundan Lai (l), where it 
was laid down that the question of ac- 
quiescence is not purely a question of 
lact but of legal inference from facts 
found. The learned Judge of this Court 
accepting that view came to the conclu- 
sion that, on the facts found by the Sub- 

(X) 21 All- 496=26 I. A. 58 (P . C. J. 


ordinate Judge, the finding that there had 
been acquiescence on the part of the plain- 
tiffs which would estop them now from 
contending that they were entitled to 
interest had been sufficiently made out 
and he dismissed the appeal. 

A number of cases have been referred 
to in argument before us dealing not only 
with the principle just mentioned but 
with th e class of cases in which the Court 
will hold that the facts have been suffi- 
ciently proved to enable it to come to 
the conclusion that there has been acqui- 
escence in the sense named. The cases of 
Beni Ram v. Ru^idan Lai (l) was one 
where a tenant the term of whose lease 
had expired resisted eviction on the 
ground that he had, with the knowledge 
of the lessor, erected permanent buildi^s 
on the land leased during the term. He 
contended that there was an equitable 

estoppel against the lessor precluding him 

from denying that the tenancy had been 
changed into a permanent occupancy. The 
lease was granted for the purpose of 
erecting a saltpetre factory. The factory, 
it appears, had ceased to be worked after 
a time and shops and other buildings were 
erected on the land by the tenant. 
landlord, although he was aware of what 
was going on, did nothing. Now it is 
well established in Hngland that if a 
tenant builds on land held by him under 
a lease he does nob. apart from special 
circumstances, acquire any right to pre- 
vent the lessor from taking possession o 
the land and the buildings on the expiry 
of the term. That doctrine was laid 

down many years ago in *=1?® 
case of Ramsden v. Dyson (2). The only 
difference in India is that the tenant 
may remove during the continuance of 
the lease anything which he has ^tached 
to the land provided he leaves the pro- 
perty in the state in which he received 
it. It is quite clear therefore that 
in the case quote! there was no estop- 
l> 0 l whatever against the lessor, and 
although the High Court decide! that 
there was, misapplying the principle 
laid down in an earlier case, their Lord- 
ships of the Privy Council pointed out 
that there were no facts proved in that 
case from which an estoppel by acquies- 
cence could be inferred. 

The next case referred to was that of 
Partab Bahadur Singh v. Gajadhar 

(2) U^eTTH. li. 129. 
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Bakhsh Singh (3). In that case there 
was a stipulation for payment of interest 
until delivery of possession. There was 
no express stipulation for interest in case 
of dispossession. The mortgagee was 
dispossessed of about half the villages 
mortgaged and he. took no action to re- 
cover the mortgage money for about 30 
years but remained satisfied with the 
diminished security. When he brought 
a suit claiming interest in respect of that 
half of the property from which he had 
been dispossessed, their Lordships of the 
Privy Council came to the conclusion 
that as he had taken no steps for so long 
either to get additional security or to get 
the rent of the villages which were left 
with him enhanced, it must be taken 
that he had acquiesced in his disposses- 
sion and had consented to go on with the 
diminished security as if he had every- 
thing that he was entitled to. It is 
quite true that in that case there was no 
stipulation for interest in the case of 
dispossession. But the decision does not 
seem to have depended upon that fact, 
and in spite of the absence of such a sti- 
pulation it seems pretty clear that had 
their Lordships come to the conclusion 
that there had been no acquiscence. they 
would have awarded interest or some- 
thing in lieu of interest in the na- 
ture of damages to the plaintiff in that 
suit. 

I do not think that this case is abso- 
lutely concluded by the decisions which 
I have referred to. It must in my opi- 
nion, be a question of fact in each of 
these cases whether there was such con- 
duct on the part of the plaintiff that he 
must be taken to have acquiesced in the 
changed state of affairs so as to bring into 
operation the equitable doctrine of estop- 
pel. The learned Subordinate Judge as 
well as the .fudge of this Court came to 
the conclusion that tho facta in this case 
|were sufficient to prove acquiescence and 
jl Irave arrived at the same conclusion. 
iTho reasons which induce me to support 
jthe view taken l)y tho lower Court on 
this question are these: The plaintiff’s, 
having been dispossessed for 12 years be- 
fore they brought any suit, took no ac- 
tion vvhatever during that time either to 
obtain compensation from tlie mortgagor 
or to realise from the mortgagor or 
from the property his mortgage-debt. 
jThey did absolutolv nothing which would 

(3; L1‘J023‘24 Alb 621=20 i. A. 148 (P. C.). 


induce the mortgager to come to any 
other conclusion than that they were quite 
satisfied to go on accepting the diminished 
security in lieu of the payment of in- 
terest. But that alone would not, in my 
opinion, be sufficient to justify the Court 
in coming to the conclusion that they 
meant to forego their rights. There is 
another element in this case which must 
not be lost sight of, and that is this: 
this was a mortgage for a period of 
about a year or a little over. At the end 
of that time the mortgagor had the right 
to redeem the property by paying the 
amount of the advance, a svim of some- 
thing under Rs. 500. If he did not choose 
to do so, then the mortgagees were en- 
titled to remain in possession satisfying 
themselves out of the proceeds for the 
interest which the mortgagor had under- 
taken to pay and accepting those pro- 
ceeds in lieu of interest. Whether they 
would amount to more or, whether they 
would amount to less than 2 per cent, per 
mensem on the capital sum advanced, 
was a matter of no materiality. 

The mortgagees took the risk of that. 
They might either get more by cultivat- 
ing the land and appropriating the pro- 
ceeds or they njight get less. When they 
were dispossessed in the year 1902, se- 
veral courses were open to them. Either 
they could go on accepting in lieu of in- 
terest the proceeds in the diminished 
security or tliey could demand half the 
rate of interest or they could apply for 
further security for the interest. They 
could also, of course, bring a suit against 
the mortgagor to realise the amount of 
the loan and if they succeeded, and it is 
difficult to see how they could have failed 
they would be entitled to recover the 
principal sum and when they had done 
so, the right to interest would natvirally 
come to an end. But l)y not taking that 
course or ap]dying for furtlier security ox* 
demanding interest I think that it iscloar 
that they must have induced in the mind 
of the niortg.agor a not unreisonablo iin- 
jiression that they were content to go on 
accepting the diminished security. Had 
the mortgagor thought that the plaintiffs 
were not content to accept tho diminished 
security l>Lit would, when the mortgage 
w'as finally put an end to wliich iniglxt he 
many years lienee, endeavour to recover 
from iiim interest in respect to half the 
property of which ho was dispossessed in 
addition to tho proceeds whicli they would 
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in the meantime be getting from that pro- 
perty, it would have been open to the mort- 
gagor at once to pay off the mortgage and so 
get rid of the whole matter, as in fact he 
did as soon as the mortgagees brought 
an action to I'ealize their loan and re- 
cover interest. It seems to me that in 
these circumstances the mortgagees, by 
their conduct in failing to claim addi- 
tional security or to enforce payment 
of interest in lieu of the proceeds 
of the land from which they were dis- 
possessed or to take any other steps for 
12 years, must be taken to have induced 
the belief in the mind of the mortgagor 
that they were content to accept the 
diminished security and therefore that 
by allowing them to remain in possession 
instead of by paying the mortgage-debt 
and redeeming the property he was in- 
curring no risk of having to pay interest 
when the property should ultimately be 
redeemed. Therefore, it seems to me 
that by their conduct the mortgagees did 
in fact put the mortgagor in a worse posi- 
tion and they ought not now after this 
lapse of time to be entitled to claim that 
interest about which they have been 
silent for so many years. In my opinion 
this appeal must be dismissed with costs. 

Adami, J. — I agree. 

V.S./r.k. Appeal dismissed. 
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Manuk. J. 

llarhans Naf’ain Singh — Appellant. 

V. 

Bhojoo Nonia — Respondent. 

Appeal No. 1043 of 1917, Decided on 
17th Jatiuary 1919, from appellate decree 

of Dist. Judge, D^rbhanga. 

(a) Civil P. C. (1908), O. 1, E. 8— Suit for 
declaration of proprietary right free 
rights of highway — Procedure under ^. 8, 
need not be followed — ? pecif ic Rel. Act, S.42. 

In a suit for a declaratiou that the plaintiu is 
the owner of a piece of land free from any right 
of highway, it is not necessary for the plaintiff to 
pror-eed bv wav of O. 1, R. 8. LP- 231 C 1, 21 

(b) Civil P. C (1908)0. l.R 8— Provisions 
of R. 8 not called in aid— nor Court’s permis- 
sion taken — Decree binds only actual parties 

to suit. . . 

Witlio'.it liowever calling in aid the provisions 
of O. 1. H. R. and obtaining the permission of the 
Court under tlial order, any declaration that the 
l*laintiff might succeed in obtaining would 
only the .actual defotulaiits lo the suit. l,P. 231C2) 

(c) Civil P. C. (1903), O. 1. R. 8 -Relief 
sought ugEiinst public generally Provisions 
of R. 8 must be complied with 

Where the plaintitT chooses to bind the public 
and gives a public character to his suit, li^e 

must comply with the provisions of O. 1, K. 8, 


and must observe the conditions on whicli 
permission is given by the Court under that rule. 

LP 231 0 2] 

Saroshi Ckaran Mitter and Sudhansu 
Kumar Mitter — for Appellant. 

Baikuniha Nath Mitter — for Respon- 
dent. 

Judgment. — This appeal arises out of 
a suit which was instituted by the plain- 
tiff-appellant for a declaration that a 
strip of land belonged to him and was 
not the site of a public road. 


It appear that the defendant Ist party 
filed a complaint before the Sub Divi- 
sional Officer of Samastipore, alleging 
that the plaintiff had obstructed the land 
in dispute which according to the defen- 
dant let party was a public way. The 
defendant 2nd party joined the defen- 
dant Ist party in moving the Criminal 
Court. Thereupon, as the plaintiff alleges, 
the Magistrate made an enquiry in his 
absence, under S. 133, Criminal P. C. 
and on that enquiry passed an order 
absolute under S. 137, Criminal P. C., 
declaring the land in dispute to be a pub- 
lic way. The plaintiff’s allegation is that 
on this and there originally stood the 
house of an under-tenant of his, one Mt. 
Nanubatia, on whose demise the house 
was pulled down and the land was 
turned by the plaintiff into cultivable 
field. When instituting this suit on 22nd 
June 1916 the plaintiff prayed for per- 
mission to sue under O. 1, R. 8, and 
the order sheet of the trial Court, shows 
that such permission was given, the 
plaint was registered and the notices re- 
quired by O. 1, R. 8, were directed to be 
served, amongst others and advertisement 
to be published in the Official Gazette. 
Dor these notices the plaintiff was ordered 
lo file Talbana and to deposit the fee for 
the publication in the Gazette, within a 
week. It is nob clear whether he deposi- 
ted any Talbana for any of the notices, 
but it is clear that he did nob deposit 
the fee required for the publication in 
the Gazette. Apparently his laches in 
this respect was not noticed by anyone and 
accordingly the defendants appeared and 
filed their written statements. Amongst 
other points taken by the defence were 
that the suit was bad for defect of 
parties and that the land in suit had all 
along been a public thoioughfare. The 
learned Munsif has dismissed the plain- 
tiff’s suit, but without costs, because of 
his failure to deposit the fee for the ad- 
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^erfcisemenfc in the Official Gazette and 
also because although some of villagers 
applied to be made parties on 17th August 
1916 the plaintiff took no steps to bring 
them on the record. The judgranet of the 
Munsif is dated 20bh Marcb 1917 and I 
can find nothing in the order-sheet which 
I have gone out of my way to peruse in 
order to see if there is any justification 
for the conduct of the appellant, to show 
that there was any attempt on his part 
to rectify the result of his laches in the 
matter of this deposit. What happened, 
however was that at the time of the argu- 
ment he was so ill .advised as to con- 
tend on the basis of the decision in Mukh 
Lai Singh v. Jagdeo Tewari (l) that 
it was the duty of the Court to have the 
advertisement published, presumably im- 
plying that it was also the duty of the 
Court to pay for the advertisement. Then 
after the close of the arguments, he ap- 
plied to withdraw the suit with per- 
mission to bring a fresh suit. This ap- 
plication was very properly rejected, in- 
asmuch as the plaintiff had already on a 
previous occasion been allowed to with- 
draw his suit on the present cause of 
action as he had not complied with the 
requirements of O. 1, R. 8. On the 
merits the learned Munsif found that the 
plaintiff's allegations wore correct. 

On appeal before the learned District 
Judge it was urged for the first time that 
O. 1, R. 8, did not apply and not being 
an imperative provision of the law the 
plaintiff's suit should not have been dis- 
missed because he failed to comply with 
the terms imposed on him by virtue of 
that order in the matter of the cost of 
the advertisement. The learned Judge 
was of opinion that the public were 
necessary parties as defendants to a suit, 
which contained a prayer for a declara- 
tion that the public never had a right of 
way over the land in suit. In so holding 
the learned Judge overlooked the do. 
oision of a ITull Bench of tlie Calcutta 
High Court in Chunilall v. Ham Kishen 
(9.) It will ajjpear from that de- 
cision tliat there is no reason on prin- 
ciple why a suit for declaration of this 
inabure should not lie under S. 42. Speci- 
lic Relief Act against anyone who for- 
mally claims to use such land as a public 
right and thereby endangers the title of 
the owner. From'the report of that case 

(ij 1.19081 Vs Cal. 3021. 

(2) [1888] 15 Cal. 460, 


I gather that the suit ^adi'bdfeb instituted 
without adopting the procedure i9>id,dp.^Q 
in S. 30 of the then Civil P. O. That 
suit was also, to quote from the judgment 
of Wilson, J.. 

“brought practically for the purpose of obtaining 
a declaration that the plaintiff is the owner of 
the land free from any right of highway.” 

I am of opinion, therefore that it was 
not necessary for the plaintiff to proceed 
by way of O, 1, R. 8, when instituting 
the suit. The fact remains, however, that 
he elected to do so and that he thereby 
sought to give to his suit a wider and a 
different character to that which it would 
otherwise have had. It is obvious that 
without calling in aid O. 1, R. B, and 
obtaining the permission of the Court 
under that Order, any declaration the 
plaintiff might have succeeded in obtain- 
ing would bind only the actual defen- 
dants to the suit and it may have been, 
as pointed out by the Full Bench in the 
Calcutta case, that such a decision would 
have been sufficient for his purpose. He 
chose, however to bind a larger public 
and having once given to his suit that 
character. I am of opinion that it was 
his bounden duty to comply with the 
conditions on which the permission underj 
O. 1, rule 8, was given. The plaintiff 
finally in the lower Appellate Court 
prayed for permission at that late hour 
to amend his plaint by leaving out the 
word "public’’ and presumably substi- 
tuting therefor the words "the defen- 
dants. ’ The learned Judge refused to 
accede to the i^rayer on account of the 
repeated laches of the appellant. In 
exercising this discretion I am not pre- 
pared to say that the learned Judge was 
wrong. The appellant first brings a suit 
against the defendants on this cause of 
action. He then withdraws that suit 
with permission bo bring a fresh suit on the 
same cause of action, because the ])rovi- 
sions of O. 1, K. 8, had not been complied 
wibli. Next he brings his present suit and 
obtains permission to proceed under O. 1, 
R. 8. but neglects to pay for the requisite 
advertisement. When this is brought to 
his notice, he contends it is the duty of 
the Court to do this for liim. When this 
contention is rejected , hesooks permission 
once again to withdraw his suit with per- 
mission to bring a fresh suit. When this 
is refused lie appeals to the District Judge 
and urges that O. 1, R. 8, did not apply 
to his suit. Finally he seeks in August 
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1917, i. e., more fchan a year after insti- 
tution of the suit, to amend his plaint. 
Meanwhile, too, he had taken no steps to 
make parties certain villagers who ap- 
plied to be so made. 

The appellant on the face of his con- 
duct is deserving of absolutely no con- 
sideration at the hands of the Courts. 
The learned Judge also observed, and 
rightly observed, that declaratory de- 
crees are essentially discretionary, and 
whereas it was clear from the proceedings 
in the Criminal Court that a wider public 
were interested in this question, it was 
not a case in which he should exercise 
his discretion to allow th§ plaintifi’ to 
amend his plaint and proceed only against 
the three defendants. For the above 
reasons and having regard to the gross 
contempt for the orders of the Court 
shown by the plaintiff, I decline to in- 
terfere and dismiss the plaintiff’s appeal 
with costs. 

v.s./r.k Appeal dismissed. 
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Atkinson and Das, JJ. 

Ham Lagan Sahu — Petitioner. 

T. 

Ham Birich Koeri — * Opposite Party. 

Civil Revn. No. 12*2 of 1918, Decided 
on 13th February 1919, from a decision 
of Munsif, Gopalganj, D/- 26-4-1917. 

Civil P. C. (1908). Ss. 151 and 152— Courts 
have inherent power to amend decrees so 
that they rray conform with judgments — Prin- 
ciple d oes not apply to compromise decrees 
— Decree not embodying true terms of conri- 
promise — Only remedy is by independent suit 
— Compromise. 

An uincmlment of a decree under S. 162, Civil 
P. C.. can only bo justified where there is a 
clerical error or aritlimetical mistake apparent on 
the face of it. 

In some cases of a very transparent character 
for the purpose of rectifying an abuseand to effect 
the ends of justice, a decree may possibly bo 
amondod under the provisions of S. 151, Civil 
P. G., bv a Court in the exorcise of its inherent 
power. ’ In addition, all Courts of justicebas’e an 
inherent power to amend their decrees so that 
they may conform with the judgments of the 
Court itself and in such cases, ami in such cases 
only, can the inherent power of the Court be 
relied upon to amend a decree w'hich is not in 
conformity with the judgment of the Court. This 
principle however does not apply to a decree 
foundt^l upon a compromise. 

If a decree with the coinpromiseeinbodied there- 
in is inaccurate or docs not embody the true terms 
of the compromise arrived at between the parties, 
thou the only remedy is by an independent suit 
to set aside the decree either on the ground of 
mistake or fraud or some other ground ejusdem 
generis tlierewitb, ^ 


Hart Bhiishan Mukerji and Harnan^ 
dan Sahay — for Pefcitionei*. 

Rajendra Prasad — for Opposite 
Party^ 

Judgment. — This application in civil' 
revision is presented to ua, in onr revi- 
sional jurisdiction, to review an order of 
the learned Munsif of Gopalganj, dated 
26th April 1917. It appears to us that 
the learned Munsif had no jurisdiction 
to make the amendment which he did 
in the original decree by the aforesaid 
order. The original decree was founded 
on a compromise; and the decree was in 
the terms of the compromise which waa 
embodied therein; and it is perfectly 
clear and there is no room for ambiguity 
or doubt as to its purport and effect. 
On the face of the decree itself it is quite 
impossible to detect any clerical error or 
arithmetical mistake which would justify 
any amendment under S. 152, Civil P. O. 
This is the only section under which we 
think the learned Munsif could possibly 
have exorcised the jurisdiction which he 
claimed to amend tbe decree in question 
on the petition presented by the judg- 
ment-debtor. 

In some cases of 3* very transparent 
character, for the purpose of rectifying 
an abuse and to effect the ends of justice 
a decree may possibly be amended under 
the provisions of S. 151, Civil P. C., by 
a Court in the exercise of its inherent 
power. In addition, all Courts of justice 
have an inherent power to amend decrees, 
so that their decrees may conform with 
the "judgment of the Court itself; in 
such cases, and in such oases only, can 
the inherent power of the Court be relied 
upon to amend a decree which is not in 
conformity with the judgment of the 

Court. This principal however does not 
apply to tbe present case, inasmuch as 
the decree is founded upon a compromise 
If a decree with tbe compromise em- 
bodied therein is inaccurate, or does not 
embody the true terms cf the corapro- . 
mise arrived at between the parties, then 
the only remedy is' by an independeut suit 
to set aside the decree either on the 
ground of mistake or fraud or some other 
ground ejusdem generis therewith. The 
principle governing such cases will be 
found laid down in the case of Wilding 
v. Sanderson (l). No doubt, as long as. 
the decree remains in the form of a me- 
morandum on the minutes of the Court> 

(1) Cl8J7j 2 Ob. 6Sl. 
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it is open to the Court in the exercise of 
•its jurisdiction to make any amendment 
it thinks fib in the minutes, but once the 
decree has been passed and signed then 
the remedy is, except in oases to which 
3. 152, Civil P. 0.. applies, bo institute 
a suit to set aside that decree on one of 
the grounds aforesaid. 

We must set aside the order of the 
learned Munsif dated 26th April 1917 
and, by consent of the parties, we vary 
and modify the original decree dated 
:j2nd October I91^fc, and declare that in 
lieu thereof it shall be decreed that the 
defendants do pay to the plaintiffs as 
and for damages the sum of Rs. 150 and 
that in addition the defendants shall pay 
to the plaintiffs as and for costs of the 
original suit the sum of Rs. 62 and no 
more. Let the record be returned to the 
lower Court and let the lower Court in 
pursuance of our order by consent draw 
up a fresh decree in the terms of the 
declaration hereinbefore made by us by 
the consent of the parties. The defen- 
dants will pay to the petitioner in the 
present application the sum of one gold 
mohur as the hearing fee of this ap- 
plication. 

V.S./r.K. Record returr.ed. 
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Roe, J. 

Premsiikh Das — Appellant. 

V. 

Shall Gopi Sara7i — Respondent. 

First Appeal No. 58 of 1919, Decided 
on 2Hth March 1918, from order of Tax 
Officer. 

Court-fees Act (1870), S. 7(10) (c)— Mort- 
gage suit — Prayer for declaration that pro- 
perty was not subject to certain lien As 
plaintiff really sought to obtain order that 
property should be sold free of lien, ad 
valorem court-fee had to be paid on value 
of Hen. 

Phiiutiff brought a suit to recover money clue 
on a jnortgage-boiul by sale of the mortgaged 
properties; it was also prayed th.at as defendant 3 
had a deed of conditional sale reciting a mort- 
gage prior to plaintifl’s mortgage, the property 
might he sold subject to defendant 3’s mortgage, 
or that he might bo granted an opportunity to 
redeem. The suit was decreed and the property 
was ordered to bo sold subject to the mortgage 
of defojidant 3. The i>laintiff appealed against 
the latter part of the decree, praying for its modi- 
fication “by removing the condition as to 
priority of the deed of defendant 3 and its re- 
demption by the apiellant.” Ho valued the 
appeal for purposes of juri.sdictiou at Its. 14,000, 
the amount of defendant 3’s mortgage, but he 
paid a Gourt-feo of Rs. 10 only for tho declaratory 


relief that defendant 3’s bond had no priority of 
charge over his own: 

Held: that the relief sought was not declara- 
tory, but sought to obtain an order that the pro-, 
perty be sold free of the lien declared by the 
trial Court., and that therefore ad valorem Court- 
fee must be paid on the value of tlic lien which 
it was sought to destroy. IP 234 G 11 

FACTS appear from the following 
order of the taxing officer: This appeal 
arises out of a suit for recovery of money 
due on a mortgage bond by sale of the 
mortgaged properties. Defendant 3 was 
impleaded because he had a deed of con- 
ditional sale in which there was a recital 
of a mortgage of the same properties^ 
which was prior to plaintiffs’ mortgage. 
Plaintiff’ impugned the documents as col- 
lusive, but he prayed that if they were 
held to be genuine, the mortgaged pro- 
perty might be sold subject to defendant 
3’s mortgage or that he might be granted 
equity of redemption. The mortgage suit 
was decreed, but it was ordered in the 
decree that the property should be sold 
subject to the mortgage of defendant 3. 
Plaintiff has appealed against this part of 
the decree. He prays that the lower 
Court’s decree should be modified 

‘‘ by removing the coudition as to priority of the 
deed of defeudaut 3 aod its redemption by the 
appellant.” 

For the purposes of jurisdiction he has 
valued the appeal at Rs. 1-1,000, the 
amount of defendant B’s mortgage bond. 
But he has paid a court-fee of only Rs. 10 
for the declarator y relief that defendant S’s 
bond has no priority of charge over plain- 
tiff’s bond. The stamp reporter says that 
obviously such a declaration cannot be 
made without a consequential relief that 
the property will be sold free from prior 
encumbrances; that the appellant in this 
appeal seeks to get rid of the liability im- 
posed upon him by the decree, and tho 
appeal is therefore one for a declaration 
with consetiuential relief. Tlie appel- 
lant’s vakil does not accept this report, 
and he contends tliat the appeal is for a de- 
claration, pureand simple and that no con- 
sequential relief is required. I may note 
that the lower Court held that plaintiff can 
get tho property sold without redeeming 
defendant 3’3 mortgage, and that it being 
a prior mortgage, it w’us not necessary 
even to bring him on the record. It 
would appear that in the present appeal 
w!iat the appellant wants is to get rid of 
tho cliarge of Rs. 14,000 on tlie property. 
He is in effect appealing against so much 
of the decree as declares that defendant 
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3’s mortgage is a charge on the property, 
and he desires to be relieved from the 
liability under the decree to that extent. 
The ruling in Baji Lai v. Gohhardan 
Singh (l) does not seem to be of assis- 
tance in this case, as there the decree 
for sale was passed conditionally on the 
plaintiff redeeming the prior mortgage. 
In the present case plaintiff has obtained 
the mortgage decree subject only to de- 
fendant 3'a lien on the proijerty. In 
Venlcaj^pa, v. Narasimha (2) the appeal 
was by the defendant mortgagor against 
so much of the decree as declared the liabi- 
lity of his property to sale. In that ap- 
peal it was held that the proper stamp 
was on the value of the debt not exceed- 
ing the value of the property. The ques- 
tion would seem to be whether the sim- 
I^le declaration asked for is sufficient for 
plaintiff’s purpose, and whether, once it 
is declared that defendant 3 has no prior- 
ity of charge, the property can be sold 
free of any encumbrance. I am of opi- 
nion that the appellant is appealing 
against so much of the decree as places a 
‘prior charge of Rs. 14,000 on the mort- 
jgaged property, and is trying to get rid 
jof that i)art of the decree by asking for a 
declaration only. I cannot find that any 
case of this kind has arisen before in this 
Court, and it is of importance as there 
are likely to he other cases of the same 
kind. I direct that it be placed before 
the taxing Judge for orders. My atten- 
tion has also been called to Moti Begam 
V. Har Prasad (3). 

! Judgment. — I am satisfied that the 
■relief sought in this appeal is not a de- 
claratory relief at all. The Court of appeal 
is clearly asked to order that the pro- 
perty sold be sold free of tlielien declared 
by the Court of first instance. On this re- 
lief an ad valorem Court-fee must be paid 
that is to say, a fee calculated on the 
value of the lien which it is sought to 
destroy, 

v.s./R.K. Order accordingly. 

“ d) 265 =i 1'.’ cTiooa 

(2) L18671 10 iSlad. 137. 

(3) L19181 47 I. C. 311. 
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Dawson-T'Iiller, O. J. and Adami, J. 

Goiyan Lhanoar — Appellant. 

V. 

Sheikh Gonda? — Eespondent. 

Letters Patent Appeal No. 53 of 1918, 
Decided on 27th June 1919. 


Benami^Benamidar can sue for possession 
without joining beneficial owner- 

A benamidar Is entitled to maiatain an action 
for recovery of possession of immovable property 
in his own name, without joining the beneficial 
owner as a paity to the suit. [P 235-C 1] 

Shiva Narain Bose — for Appellant. 

S. N, Sahai — for Respondent. 

Dawson-Miller, C, J. — This is an 
appeal under 01. 10, Letters Patent, 

from'the judgment of a single Judge of this 
Court dated 23rd April 1918: see Guyan 
Dhanger v. Gonder (1). The plaintiff sued 
for a declaration of title to and recovery 
of khas possession of certain land of which 
he had been dispossessed by the defen- 
dant. The plaintiff proved his title 
under a registered sale deed executed in 
bis favour by the previous tenant^ in 
September 1913. The main defence was 
that the plaintiff’s vendor, one Bandhu, 
was nob the. real tenant but was a be- 
namidar of the defendant and therefore 
had no title which he could transfer to 
the plaintiff. This story was not accepted 
by the learned Munsif, nor did the defen- 
dant succeed in establishing a further 
defence that he hal not dispossessed the 
plaintiff but had been in possession of 
the property himself all along. A fur- 
ther point was taken by the defendant 
that the suit was bad for nonjoinder of 
jiarties, the plaintiff’s father being joint 
with the plaintiff although he had not 
been added as a party on the record. The 
Munsif thought that this did not affect 
the maintainability of the suit and he 
passed a decree in the plaintiff’s favour. 
The defendant appealed to the Subordi- 
nate Judge and the only question which 
was argued before the Subordinate Judge, 
as appears from his judgment, was that 
the suit was not maintainable by th® 
plaintiff. It appeared from the plaintiffs 
evidence that the land had been pur- 
chased by the plaintiff’s father in the 
plaintiff's name and the plaintiff being 
therefore found to be a benamidar of his 
father the Subordinate Judge came to the 
conclusion, following certain decisions of 
the Calcutta High Court, that the plain- 
tiff was not competent to maintain a suit 
for possession of immovable property. 

On appeal to this Court the case came 
before a single Judge who. relying on the 
authority of Atrahannessa Bibi v. Safa- 
tullah Mia (2), upheld the decision of 
the Subordinate Judge. There was, at 

(1) UOl’Sl 45 I. C. 794. 

(2) [1915] 43 Cal. 504=31 I. G. 1S9. 
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the time when that judgment was deli- 
vered, some conflict o! opinion on this 
question in the decisions of the High 
Courts in India. Since then however 
the question has been finally determined 
by the judgment of their Lordships of 
the Privy Council in the case of Ghow- 
dhuri Giir Narayan v. Sheo Lai Singh 
(3). Ex^tly the same question came for 
determination before their Lordships in 
that case as has to be determined now, 
and in their Lordships’ judgment which 
was delivered by Mr. Ameer Ali it ap- 
pears that the question for determination 
there was whether a person who has no 
beneficial interest in the property which 
stands in his name or is acquired in his 
name can maintain an action in respect 
thereof. The facts of that case w^ere 
very similar to the present. There was 
evidence to show that the purchase by 
one Mohesh Lai of a share in certain 
villages which were the subject-matter 
of the suit was really a purchase for the 
benefit of another parson and that Mohesh 
Lai having purchased in that manner was 
the benamidar of the real beneficial 
owner. In that case as in the present 
case Mohesh Lai had persistently denied 
that he was a benamidar or that he had 
no beneficial interest in the property. 
The High Court came to the conclusion 
that there was good ground for supposing 
that Mohesh Lai was really only a be- 
namidar. Now, in the present case, the 
Subordinate Judge and the learned .Judge 
of this Court have also come to the con- 
clusion upon the plaintiff 's owu evidence, 
in which he says that the property was 
purchased by his fatlicr in his name, that 
there was sufficient evidence bo show that 
the plaintiff was really a benamidar. From 
the judgment of their Lordships of the 
Privy Council, to which I have already 
referred, it appears that tliey treated the 
case as one of a claim made by a benami- 
dar for the possession of immov<able pro- 
perty and upon that hypotliesis came to 
llie conclusion that there was no reason 
Why a benamidar should not maintain an 
jaction in bis own name without having 
.the benoficial owner added as a party” 
iho following passage, which occurs in 
that judgment, seems to me to make the 
matter quite clear: 

“As already observed, the benamidar has no 
beneficial interest in the property or business 

(3) A. I. R. 1918 P. C. 140—19 I.~C. l=46ll' 
1=46 Cal. 5G6 (P.C.). 


that stands in bis name; he represents, in fact, 
the real owner, and so far as their relative legal 
position is concerned he is a mere trustee for him. 
Their Lordships find it difficult to understand 
why, in such circumstances, an action canuot be 
maintained in. the name of the benamidar in 
respect of the property although the beneficial 
owner is no party to it. The bulk of judicial 
opinion in Indii is in favour of the proposition 
that in a proceeding by or against the bjnamiciar, 
the person beneficially entitled is fully affected 
by the rules of res judicata. With this view their 
Lordships concur. It is opan to the latler to 
^PPly to be joined in the action; but whether he 
id made a party or not a proceeding by or against 
his representative in its ultimate result is fully 
binding on him.” 

Then the judgment points out that in 
the case of a contest between the alleged 
benamidar and the alleged real oNvner 
other considerations might arise with 
which their Lordships were in that judg- 
ment not concerned. It seems to me 
that the circumstances of the present case 
are entirely covered by the decision to 
w'hich I have just referred. There is no 
dispute by the beneficial owner, if it 
could be taken, as the learned Subordi- 
nate Judge has found, that the plaintiff 
was only a benamidar, that lie has any 
adverse right which the benamidar’s 
action in any way interferes with. There 
is no dispute between these parties. The 
beneficial owner, the benamidar’s father, 
has not thouglit fit to intervene in the 
action or to interfere in any way, and 
the only contest is as between the be- 
namidar and the defendant seeking to 
obstruct his possession. 

It seems to me (]uibe clear that the 
decision of tlie Julicial Co;nmittee to 
which I have just referred apiffies to the 
present case and that this is just the class 
of action in which they have laid down 
that a suit by. a benamidar for the posses- 
sion of immovable property is maintain- 
able in India. In these circumstances 
the decision of the learned Judge affirming 
the decision of the Subordinate Ju Ige 
must be set aside and tlie decree of the 
Munsif restored. Wc think that the ap- 
pellant is entitled to liis costs both here 
and in the two lower Courts and the re. 
suit is that the api^oal is allowed with 
costs here and of tlio appeal to the Sub. 
ordinate Judge and of the second appeal 
to this Court. 

Adami. J. — I agree. 


v.s. /n.K. 


Appeal allowetl . 
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Dawsor-Milleb. C. J. and Foster, J. 

Muhammad Kabir another — Plain- 

tiffs — Appellants. 

V. 

Shahdeo Sickul and others — Defen- 
dants — Respondents. 

Second Appeal No. 681 of 1918, De- 
cided on I3th August 1919, from decision 
of Dist. Judge, Saran. 

Transfer of Property Act (4 of 1882), 
S. 53 — Intention of defeating or delaying is 
essential — If transferor possessed of suffi- 
cient means transfer cannot be set aside. 

There is uothiug in S. 5? or in any other pro- 
vision of the law to prevent a defendant in a 
suit from transferring either for consideration or 
voluntarily his property to another, unless the 
effect is shown to be that his creditors are de- 
feated or delayed. Such a transfer made during 
the pendency of a suit, when obviously the defen- 
dant was in possession or ample funds with 
which to pay oil bis creditors, is not a fraudu- 
lent transaction nor a transaction entered into 
with the object of defeating his creditors. 

LP 237 C I'l 

Bajcndra Prasad and S. Saran — for 
Appellants. 

Dawson-Miller, C.J. — In my opinion 
this appeal must be allowed. The plain- 
tiffs brought this suit to have it de- 
clared that defendants 4 to 11, against 
whom defendants 1 to 3 had obtained 
a money decree, had no right, title or 
interest in certain property which was 
attached by defendants 1 to 3 as decree- 
holders in execution of that decree. The 
facts of the case are shortly these 
that defendant 11, who was one of the 
judgment-debtors in the suit brought by 
defendants 1 to 3, owned certain pro- 
peries and amongst others the property 
in suit in this case. After the suit was 
instituted wliich was in September 1911 
but before any decree had been made in 
tliat suit, defendant 11. an old lady and 
grandmother of the plaintiffs, executed 
a deed of gift in favour of the plaintiffs, 
in respect of the property now in. suit. 
It is not suggested that defendant 11 
was in straitened circumstances or that 
she was not able either at that time or 
at any time subsequently to pay off such 
creditors as she niay^ have had, including 
defendants 1 to 3. According to the 
findings of the Subordinate Judge it ap- 
pears that in addition tc the property in 
question she had a 5 annas 4 pies^ share 
in village Narainpur, a zarpeshgi right 
in village Fanusra, various sale certifi- 
cates showing her right to certain kasht 


lands and decrees standing in her name, 
and it does not appear that there is a 
word of evidence throughout the case to 
show that she was in any way unable to 
meet all her liabilities at the date when 
this decree was passed and when the 
property in question was attached, or at 
the time when she transferred the pro- 
perty by deed of gift to the plaintiffs in 
the year 1912. In these circumstances 
the learned Subordinate Judge came to 
the conclusion that in the present suit 
the plaintiffs had made out their case 
and were entitled to judgment. There 
is another matter which I ought also to 
mention and that is this: that out of the 
total decretal amount of Rs. 1,092, de- 
fendants 1 to 3. had already realized a 
sum of Rs. 768, leaving a balance of 
something less than one-third of the total 
decretal amount still due. 

When the Jiiatter came before the Dis- 
trict Judge, he seems to have thought 
that the fact that defendant 11 had 
plenty of other property out of which her 
creditors could be satisfied, was not a 
material matter to be taken into con- 
sideration in arriving at a conclusion as 
to whether the transfer w’as in fact one 
made with intent to delay or defeat 
creditors. He says that because the 
Subordinate Judge had based his decision 
upon a consideration of this question he 
had entirely missed the whole point of 
the case and that the Judge of the trial 
Court had omitted to consider what the 
learned District Judge said were the re- 
levant dates in the case, and that once 
you consider the relevant dates, it must at 
once in his opinion pub the plaintiffs out 
of Court. Then he gives the dates which 
he considers relevant in this case. They 
are these: the suit out of which the de- 
cree arose was instituted on 20th 
September 1911, that is, the suit by de- 
fendants 1 to 3 against the remaining de- 
fendants. Defendant 11 filed her written 
statement on 8fch March 1912. The 
judgment was delivered on 30bh July 
1912, the decree was made on 31sb July 
and the deed of gift is dated 9th May 
1912, that is after the filing of the writ- 
ten statement and before delivery of 
judgment. The Judge says, when we con- 
sider these facts and also the fact that the 
father of the donees signed the written 
statement for the lady, it is impossible to 
hold that the deed was bona fide. He 
added: 
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“No Court could look at a deed executed iu 
such circumstances, and I am surprised to find 
an experienced judicial officer doing so.'* 

It is difficult to see how the learned 
District Judge could possibly have come 
to the conclusion that this transfer in the 
circumstances of this case, where the 
lady was obviously in possession of ample 
funds out of which to payofifher creditors 
must be taken to have .been a fraudulent 
transaction or a transaction entered into 
with the object of defeating her creditors 
merely because it took place at a date 
when a suit vras pending against her. 
There is absolutely nothing in the pro- 
visions of S. 53, T. P. Act, nor indeed in 
any other statute or law that I am aware 
of which prevents a defendant in a suit 
from transferring either for considera- 
tion or voluntarily his property to an- 
other 'unless the effect is shown to 
be that the creditors are defeated or 
delayed. The only evidence upon which 
the learned Judge has come to the 
conclusion that this is a transfer in 
order to defeat creditors is the fact 
that the transfer took place when a suit 
unconnected with the transferred pro. 
perty was pending, and it almost looks 
as if the learned Judge in considering 
the effect of S. 53, T. P. Act, if indeed 
he did consider it, was mixing it up in 
his own mind with the preceding section 
viz. S. 52, but however that may be it 
is quite clear that he based his decision 
upon evidence which was clearly no 
ground for arriving at the conclusion to 
which he came. He even goes to the 
length of saying that it makes no differ- 
ence that the lady may have had other 
property. _ To my mind it makes all the 
difference in the world because if it is 
shown that the defendant in suit is well 
off, that is a very material circumstance 
in considering whether the transfer was 
governed by S. 63. In the present case 
there is clearly no evidence at all to sup- 
port the conclusion arrived at by the 
District Judge and, in my opinion, this 
appeal must be allowed, the decree of the 
District Judge must be set aside, and 
that of the Subordinate Judge restored. 
The respondents have not appeared and 
the appeal is therefore allowed without 
costs. 

Foster, J. — I agree. 

v.S./fi.K. Appeal allowed. 
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JwALA. Prasad and Imam, JJ. 

Sarafat Husain — A.ppellant. 

V. 

Khurshed AH — Respondent. 

Second Appeal No. 90 of 1918, Decided 
on 9th July 1918, from decision of Disb. 
Judge, Bhagalpore. 

(a) Succession Certificate Act (1889), S- 16 
— Payment of debt to holder of certificate 
is sufficient discharge. 

Payment of a debt due to the deceased to the 
holder of the succession certificate is a valid and 
sufficient discharge of the debt under S. 16, and 
the title of the holder of the certificate to collect 
debts due to the deceased is conclusive. 

LP 238 C 1, 2) 

(b) Civil P. C. (1908), O. 21, R. 10— Court 
passing decree ceasing to exercise jurisdic- 
tion — Court having power to try suit when 
application is made is competent to execute 
decree. 

The power to execute a decree, is vested in the 
Court which passed the decree but in the event 
of the Court ceisiug to exercise jurisdiction it 
would be exorcised by the Court which would 
have power at the time when the application was 
filed to try the suit. LP 238 C 2] 

Khurshed Husain — for Appellant. 

Mohamed Tahii — for Respondent. 

Jwala Prasad, J. — This appeal arises 
out of an execution of a decree which 
was obtained by one Mt. Sahebjan on 28th 
April 1914, in the High Court of Calcutta. 
The decree is iu respect of costs iucurred 
by the decree-holder in the appeal filed 
by the judgment-debtor against an award 
made by the District Ju lge under the 
Land Acquisition Act. The decree-holder 
Sahebjan is dead. One Alikan put the 
decree in execution alleging herself to be 
the representative of the deceased decree- 
holder, but on objection by the judgment- 
debtor it was held that she had no right 
to execute the decree. This was disposed 
of on 22nd June 1916. The respondent 
Khurshed AU obtained a succession certi- 
ficate from the District Judge and filed 
the present .application for execution as 
the representative of Sahebjan, the dece vs. 
ed decree-holder, on 22n'l May 1917. 
The judgment-debtor objected to the 
execution by Khurshed Ali on the ground 
that the decree was barred by limitation. 
The Subordinate Judge, by his order 
dated 3rd November 1917, disallowed the 
objection and hold that the execution of 
the decree was not barred inasmuch as in 
the prior execution of the decree by 
Alikan the liability under the decree was 
admitted by the judgment-debtor in his 
l)etitioD dated 22Qfl Juno 1916. Against 
this order of the Subordinate Judge the 
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judgment-debtor preferred an appeal to 

the District Judge. 

This appeal was disposed of by the learn- 
ed District Judge on 2l9tD6cenib6r 1917, 
agreeing with the Subordinate Judge 
that there was a valid acknowledgment 
of the liability under S. 19, Lim. Act. 
The judgment-debtor has now come to 
this Court in second appeal. Besides the 
aforesaid objection raised in the Courts 
below that the decree was barred by li- 
mitation, the judgment-debtor has raised 
the following objections: 

(l) that Khurshed Ali had no right to 
execute the decree inasmuch as he was 
nob a legal representative of the deceased 
decree-holder, and (2) that the Subordi- 
nate Judge before whom the execution of 
the decree was bled had no jurisdiction 
bo execute the decree which was passed 
by liis predecessor-in-office, inasmuch as 
the decree was obtained under the Land 
Acfiuisibion Act and the present Subordi- 
nate Judge has not the power of a 
“Court” under the Land Acquisition Act. 
As to the first objection, namely, that 
the decree is barred by limitation, we 
are in full agreement with the views of 
the Courts below that tliere was a valid 
acknowledgment of the liability under 
S. 19, Lim. Act. This acknowledgment 
consists in the mention of the decree in 
para. 1 of the petition of the judgment- 
debtor dated 22nd June 1916, wherein it 
is said that “Mt. Sahebjan had obtained 
a decree for costs; she is nob the predeces- 
sor of the petitioner (Mt. Alikan) nor is 
the petitioner her heiress.” The above 
is a clear admission of the liability being 
subsisting under the decree. This is 
sufficient for the purpose of an acknow- 
ledgment under S. 19, Lim. Act. The 
contention is therefore overruled. As 
regards the locus standi of the appellant 
Khurshed Ali to execute the decree, it is 
sufficient to state tliab Khurshed Ali has 
obtained a succession certificate under 
Act 7 of 1689, and the certificate under 
the said Act is solely for the benefit of 
the judgment-debtor in order to protect 
him from the claim for the sum being 
made by a person other than the holder 
of the certificate. Payment to the holder 
,of the certificate is a valid and sufficient 
discharge of the debt. 

I The efl’ecb of a certificate under the 
lAcb has been defined in S. J6 of tlie Act 
and it is obvious from a perusal of that 
section that the title of the holder of 


the certificate to collect debts due to the! 
deceased is conclusive. In this view it isl 
nob at ail necessary to decide whether 
under the objection petition of 22nd June 
1916, there is an acknowledgment of the 
right of Khurshed Ali to execute the de- 
cree. Cl. 3 of the objection is not a clear 
admission of the status of Khurshed Ali 
as the heir and legal representative of 
Sahebjan deceased. The contention of 
the appellant is disposed of upon the 
legal aspect of the question under the 
Succession Certificate Act. This conten- 
tion is also overruled. The last conten- 
tion is with regard to the jurisdiction of 
the Subordinate Judge to execute the de- 
cree. It is said that the Subordinate 
Judge has nob got any power under the 
Land Acquisition Act, as the decree was 
passed by his predecessor.in-office who 
had been invested with the power of a 
‘‘Court” under the Land Acquisition Act. 
No doubt under S. 37, read with O. 21, 
R. 10, the power to execute a decree is 
vested in the Court which passed the de- 
cree, but in theevent of the Court ceasing 
to exercise jurisdiction it would be exer- 
cised by the Court which would have 
power at the time when the application 
was filed to try the suit. But there is ab- 
solutely no material upon the record upon 
which it can be determined whether the 
Subordinate Judge who is executing the 
decree is not vested with power under 
the Land Acquisition Act. The point was 
not raised in the Courts below and there 
is absolutely nothing to show that the 
contention of the appellant is at all cor- 
rect. W^e are therefore unable to hold 
that the Subordinate Jadge who has exe- 
cuted the decree was not vested with the 
power to do so. The presumption is that 
he had the power to execute the decree. 
The result is that this appeal is dismissed 

with costs. 

Imam, J. — I agree. 

v.s./r.k. Appeal dismissed, 
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Dawson-Miller, C. J. and Foster, J* 

Ramcharita Sahu — Appellant. 

V. 

Ram Narain Sahu — Respondent. 

Misc. Appeal No. 214 of 1919, Decided 
on 1st August 1919, from decision of 

Sub-Julge, Mozufferpore. 

(a) Limitation Act (9 of 1908), S. 5 — Ap- 
peal o gainst ex parte order under O. 2 1 , R. 90, 
Civil P. C. — Delay due to prosecution of 
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Eamchakita Sahu V. 

a^pplicfttion under O. 9, R. 9--Previous-prac- 
tice that O. 9 was held applicable to execu- 
tion — Appellant misled by practice held suffi- 
cient cause. 

A petition under O. 21, R. 90, Civil P. 0., by a 
judgment-debtor was dismissed in default. He 
immediately instituted proceedings under O. 9, 
R. 9, of the Code asking that the case be rein- 
stated and heard on the merits, but his applica- 
tion was rejected because, in the meantime, the 
High Court had held that 0.9, R. 9, did not 
apply to proceedings in execution of a decree, 
though before that decision the practice of the 
subordinate Courts had been to apply the provi- 
sions of the rule to proceedings in execution. The 
jndgment-debtor appealed to the High Court, 
and, under S. 5, Lim. Act, applied that the time 
for appealing be extended: 

Held: that in the circumstances, the applicant 
was entitled to the extension, as he had been 
misled by the practice which had hitherto pre- 
vailed in the subordinate Courts but which had 
recently been held to be wrong. 

CP 239 C 2, P 240 C 2] 

(b) Limitation Act (9 of 1908), S. 5— Delay 
for that period only which it required for pro- 
secuting bona fide application can be excused. 

An appellant applying under S. 5, ought ordi- 
narily to be deemed to have acted with ordinary 
diligence when the whole period between the 
date of the decree appealed against and the dato 
of presenting the appeal does not, after excluding 
the time spent in pro'-ccuting with due diligence 
a proper application for review of judgment, 
exceed the period prescribed by law for presenting 
the appeal, and his appeal should, in such a cas^ 
be admitted under the soctiou. CP 240 C 1) 

T. B. Sahai — for Appellant. 

Guru Saran Prasad — for Respondent. 

Judgment. — This is an application by 
the petitioner under S. 5, Lim. Act, 
asking that the time for appealing from 
an order made in the'rsourse of execution 
proceedings dismissing his application 
under O. 21, R. 90, Civil P. 0., may be 
extended. The facts api)oar to be shortly 
these: The applicant was the judgment- 
debtor under a decree held by the oppo- 
site party. In execution of that decree 
for costs amounting to Rs. 1,300 certain 
property of the judgment-debtor was 
attached and advertised for sale. The 
petitioner thereupon 61ed a petition under 
O. *21, R. 90, but owing to circumstances 
which he refers to in his present petition 
he was net present before the Subordi- 
nate Judge when the matter came up for 
hearing. He states in his petition that 
he had good grounds for not being pre- 
sent. However owing to his absence his 
application under O. 21, R. 90. w'as dis- 
missed for default.- Immediately after- 
wards, w'ibhin a day or so, he institute.! 
proceedings under O. 9, K. 9. Civil P. C., 
asking that tlie case should be reinstated 
and heard on the merits. That applica- 
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tion came on for hearing on 17th May 
1919. In the meantime it appears that; 
by a decision of a Full Bench of this 
Court it had -been ruled that O. 9, R. 9, 
and other rules of the Civil P. C., which 
related to suits had no application to pro- 
ceedings in execution and therefore the 
learned Judge rejected that application 
on the ground that he had no jurisdiction 
in the matter. Before the decision of 
this High Court referred to there can be 
no doubt that in the subordinate Courta 
O. 9, R. 9, and other rules of a similar 
kind had been applied to proceedings in 
execution and therefore the petitioner 
contends that, owing to this practice 
which had hitherto prevailed to a large 
extent at all events in the Subordinate 
Courts, he had been misled and lulled 
into security, because thinking that he 
could get all he wanted by an application 
under O. 9. R. 9, if he could show any 
merits, it was not necessary for him to- 
file a memorandum of appeal from the 
order dismissing his application by which 
he was aggrieved. 

Section 5, Lim. Act, provides that any 
appeal or application for review of judg- 
ment or for leave to appeal or any other 
application to whicli the section may bo 
made applicable by any enactment or 
rule for the time being in force, may be 
admitted after the period of limitation 
prescribed therefor, when the appellant 
or applicant satisfies tlie Court that lie 
had sufficient cause for not preferring the 
appeal or making the ajiplication within 
such period. Therefore it would appear, 
prima facie, in the circumstances of this 
case that the applicant was misled by the 
practice which had hitherto prevailed in 
the subordinate Courts hut which has re- 
cently been hold to he wroug. Thereforeho 
contends that under tho provisions of 8. 6, 
Lim. Act, indulgence ought to bo extended 
to him because he made a bona fide mis- 
take and he could not foresee the con- 
sequences. Therefore, if the time which 
was occupied by the applicant in endea- 
vouring to have his case reinstated 
under O. 9, R. 9, be deducted from the 
total period between tho order appealed 
against and the filing of tho memoran- 
dum of appeal, which was on 2GLh June 
this year, ho is clearly witliio time 
because, on 7th Becomher, his aj>plica- 
tion under O. 21, R. 90, was rejected and 
within a day or two of that he filed an 
application to have his previous applica- 
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tion reinstated under O, 9, B. 9, and 
that was not heard until 17th May 1919. 
Between 17th May and 26th June is 
little more than a month, so that it 
would appear if an indulgence is granted 
under S. 5, Liim. Act. that he was well 
within the time allowed for an appeal 
from such an order, which is 90 days. 

It is contended, however, that he has 
nob shown due diligence between 17th 
May when bis application was rejected 
and 26th June when his memorandum 
of appeal was filed, and that no real 
reason has been assigned why he should 
have waited something rather over a 
month before filing his memorandum of 
appeal. This matter however has been 
dealt with more or less recently in a 
decision of their Lordships of the Privy 
Council in the caseofBrf; Indar Singhv. 
Lala Kanshi Bam (l) and the effect of 
that decision which is shortly described 
in the head-note is this: An appellant 
applying under S. 5, Lim. Act, ought 
ordinarily to be deemed to have acted 
with ordinary diligence, when the 
whole period between the date of the 
decree appealed against and the date of 
presenting the appeal does not, after 
sxcluding the time spent in prosecuting 
with due diligence a proper application 
for review of judgment, exceed the period 
prescribed by law for presenting the 
appeal, and Iris appeal should in such a 
case be admitted under the section. It 
would appear therefore that in this case, 
excluding the time which was oesupied 
in taking proceedings which proved 
infructuous owing to a change iri the law 
as laid down by this Court, the time occu- 
pied by the applicant in filing his memo- 
randum of appeal was only something very 
little over a month. It does not seem to 
me that where he is in fact allowed 90 
days and excluding the time mentioned 
only tak39 Blighbly over a month it can 
be said in any view of the case that he 
has not acted with due diligence in seek- 
ing the only romedy which was open to 
him Therefore I think this application, 
so far as that objection is concerned, 

ou^hfc to bo admitted. 

It was further contended on the autho- 
rity of the case of Vwarlca- Singh v. 
Lalakat AH IChan (2) that it is not al- 
ways a sufficient cause for presenting an 
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appeal after time that the appellant was 
unsuccessfully prosecuting an application 
for review of the judgment appealed 
against. I quite agree that ’the fact that 
there was such an application is not in all 
circumstances a reasonable cause for not 
having presented an appeal, bub in the par- 
ticular circumstances of the case mentioned 
it appears that the classes of cases in which 
the Court would hold that the prosecu- 
tion of an application for review is not 
sufficient cause for extending the time 
for an appeal, are those classes of cases 
in which the review is really only a 
small matter and does not necessarily 
cover the same class of relief as the ap- 
plicant would get by an appeal. Of 
course in such a case it is quite obvious 
that if he were intending to seek the 
larger remedy which he could not get by 
a review, then he ought to show due dili- 
gence, notwithstanding his review in fil- 
ing his appeal. If he does not do so, it 
can hardly be said in such circumstances 
that the application for review was a 
good reason for not filing his memoran- 
dum of appeal. Or again vvhere it is ob- 
vious that his review application cannot 
be heard and determined before the time 
limited for an appeal expires, then in 
such a class of cases possibly that fact 
may be taken into consideration in 
weighing all the circumstances and seeing 
whether in the discretion of the Court 
S. 5, Lim. Act. may be taken advantage 
of. ’ In the particular case before us I do 
nob think that any ground has been made 
out why the application should not be 
granted either on the ground of laches on 
the part of the applicant or on the ground^ 
that his application under O. 9, B- 9. 
would not really grant him at least as 
much relief as he would get by the pre- 
sent appeal. In my opinion this appli- 
cation should be granted and the time 
for appealing should be extended until 

26th June 1919. 

Foster J. — I agree. 

V.s /e.K. Application granted. 
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Das. J. 

Balialai Singh — Defendant 2 — Appel- 
lant. 

Y. 

Sajiwan Bai and oi/i^rs^Plaintiffs 
Bespondents. 

Second Appeal No. 488 of 1918, De 
cided on 18bh July 1919. 
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(a) Civil P. C (5 of 1908), S. 151 and O. 21, 

R. 92— -Sale in rent decree — Deposit under 

S. 174, Ben. Ten. Act made — Sale confirmed 
— Suit held maintainable and it could not be 
treated as application under S. 151 as there 
was no suit pending. 

In execution of a rent decree certain property 
was sold and was purchaeed by P, who was not 
a party to the suit Within 30 days of the sale 
the judgment'debtor deposited the decretal 
money with the usual penalty and talbana for 
notices, under S. 174, Ben. Ton. Act, and asked 
that the sale be set aside. Notices were not 
served and as the judgment-debtor took no fur- 
ther steps, the Court confirmed the sale. The 
judgment-debtor then brought the present suit to 
set aside the sale and to obtain possession. The 
appellate Court held that ithe suit was uot main- 
tainable, but that complete relief could be given 
under S. 151, Civil P. 0., by treating tlie suit as 
an application under that section. The auction- 
purchaser appealed. 

Held: (1) that the suit was maintainable and 
the plaintiff was entitled to the relief he claimed, 
but that S. 151 of the Code did uot apply as an 
application under that section could onlj' be 
made in a pending suit and as the Court had 
heldthat'a suit did not lie there was no suit 
pending. [ P 241 C 21 

(b) Bengal Tenancy Act (8 of 1885), S. 174 

Notice to person affected by deposit is not 

essential. 

Secticii 174 did not make it necessary for any 
notice to be served on the persons affected by an 
application under that section, and on the con- 
ditions imposed by the section being complied 
with, it was obligatory on the Court to set 
aside the sale. [p 2-13 C 1 ] 

S. G. Milter and S. K. Mittei — ’for 
Appellant. 

Ram Pershad — for Respondent. 

Judgment. — This appeal arises out of 
a suit brought by the respondent for set- 
ting aside the sale held on 7bh January 
1913. It appears that a rent decree was 
obtained against the respondent and in 
execution of that rent decree the pro- 
perty, namely Khasra Plots Nos. 121 to 
127, were purchased by the appellant 
who, it will be useful to remember, is 
not the decree-holder. Within 30 days 
from the date of sale, the plaintiffs against 
whom the rent decree was passed depo- 
sited the decretal amount with the usual 
penalty and talbana for notices under 
S. 174:, Ben. Ten. Act, and they asked in 
terms of that section that the sate may 
be sot aside. It has been found the 
lower appellate Court that the plaintiffs 
did deposit the decretal amount with the 
usual penalty. Notices iiowever wore 
not servo 1, and as the plaintiffs took no 
further steps in the matter, tlie learned 
Munsif confirmed the sale. I have gone 
through the order sheet of tlie execution 
case and I do not find that the learned 
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Munsif refused the application of the 
plaintiffs for setting aside the sale under 
S. 174, Ben. Ten. Act, but he does say 
this: 

“No steps taken by the judgment-debtor for 
service of notice on the auction-purchaser. The 
sale is therefore confirmed and the case is dis- 
missed on full satisfaction.” 

The plaintiff has accordingly brought 
this suit for determination of his title to 
Khasra Plots Nos. 121 to 127, for setting 
aside the sale in execution of the rent 
decree obtained against him and for pos- 
session of the property. The lower ap- 
pellate Court was of opinion that no suit 
was maintainable for obtaining the reliefs 
which the plaintiffs did claim in their 
suit, but it thought that the suit could 
he treated as an application under S. 151, 
Civil P. O., and complete relief could be 
given to the plaintiffs under S. 151 of the 
Code. This is erroneous. An applica- 
tion can only be made in a pending suit, 
and if the lower appellate Court was of 
opinion that the suit did not lie it is 
clear that an application could nob be 
made in such a suit. Bub I am of opi 
nion that a suit is maintainable and that 
the plaintiffs are entitled to the relief 
claimed by them. 

The question which has been argued- 
before me at great length is this: Were 
the auction, purchasers entitled to any 
notice of the deposit made under S. 174, 
Bon. Ten. Act? If they were not entitled 
to such a notice, then the Court had no 
option bub to set aside the sale, and fur- 
ther the Court had no power at all to con- 
firm the sale, seeing that all the conditions 
laid down by S. 174, Ben. Ten. Act, had been 
satisfied. The learned vakil on behalf of 
the appellant urges that S. 174, Ben. 
Ten. Act, must be read along with O. 21, 
R. 92, Civil P. C., and whee so read, it 
is clear that an order cannot be made 
under S. 174, Ben. Ten. .\ct unle.ss notice 
of tli3 application has been given to all 
persons affected by such an application. 
The question is one of importance and I 
desire to deal witli this matter as fully 
as [ am able to do. 

Section 174, Ben. Ten. Act provides 
tliat 

‘‘whero a taiinrc or holding is sold for an 
arrear of rent duo thereon, then at any time 
within thirty days from tlie date of sale, the 
julgineut'dobtor may apply to have the sale set 
aside, on his despositing in Covirt, for pavinent 
to the decree-holder, the amount recoverable 
under tUe decree with costs, an<l !for pa\ niont to 
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the purchaser, a sum equal to five per centum of 
the purchase-money,” 

and then the section proceeds to say that: 

“If such deposit is made within the thirty 
days, tlio Court shall pass an order setting aside 
the sale, and 'the provisions of S. 315 (O. 21, 
E. 93), Civil P. C., shall apply in the case of a 
sale so set aside”. 

It will be noticed that there is no pro- 
vision at all in S. Ii4 for any notice to 
be served on the persons affected by an 
application under S, 174, Ben. Ten Act, 
and I am not prepared to hold in the 
face of the clear and precise language em- 
ployed in S. 174, Ben. Ten. Act, that 
such a notice is necessary. The learned 
vakil on behalf of the appellant has re- 
ferred me first of all to two cases, Janar- 
dhan Ganguli v. Kali Kristo Thakur (l) 
and Buiigshidhar Haidar v. Kedar Nath 
Mondal (2). The case of Janardha^i 
Ganguli v. Kali Kristo Thakur (l) was a 
case where the application to set aside 
the sale was made expressly under 
3. 3xO-A, Civil P. 0., and was made by a 
person not the judgment-debtor, and the 
whole controversy in that case was whe- 
ther an application under S. 310.A at all 
lay, because it was contended that in a 
case between landlord and tenant the only 
application that could be made to set 
asi’l© Ihe sale would be under S. 174, 
Beu. Ten. Act, and as the applicant was 
not the judgment-debtor, therefore there 
was no remedy at all. The Court after a 
full discussion on the subject came to the 
conclusion that there was nothing to in- 
dicate that S. 310- A was intended not to 
apply to sales in execution of rent decrees. 
1 do not read tliis case as laying down 
that the proviso laid down in O.^ 21, 
B. 92, Civil P. C., must be read as a part 
of S. 174, Ben. Ten. Act. 

The next case relied upon is the case of 
Bungshidhar Haidar v. Kedar Hath 
Mondal (2). In that case one iST obtained 
a decree against It for arrears of rent. 
On 13th February 1895 the holding was 
sold in execution of the rent decree and 
was purchased by iC. On 13th March 
1895, one B, who, it will be noticed, was 
not the judgment-debtor, applied to have 
the sale set aside under S. 310-A, alleg- 
ing that he had acquired an interest in 
the property sold many years before the 
rent decree. No notice was served on 
the i^ersosn affected by that application. 
It was held that t he provisions of S. 310«A 

n) [1896] 23 Gal. 393. 

(2) [1897] 1 0. W. N. 114. 


may be applicable to sales of tenures 
held under the provisions of the Tenancy 
Act and that persons other than the 
judgment- debtor, whose -immovable pro- 
perty has been sold, may apply under 
that section to have the sale set aside on 
complying with the conditions prescribed 
by the section. This case is no authority 
for the proposition that if the applica- 
tion was made under S. 174, Ben. Ten, 
Act, it would be necessary to serve notice 
on persons affected by such an applica- 
tion. 

In my opinion the cases relied upon by 
the learned vakil on behalf of the appel- 
lant do not establish that the proviso to 
B, 92 applies to S. 174, Ben. Ten, Act, 
and I am not prepared to hold that the 
proviso does apply. Bat it has been 
argued by the learned vakil that at any 
rate S. 143, Ben Ten. Act, provides in ex- 
press terms that subject to any rules made 
by the Court and subject also to the other 
provisions of the Bengal Tenancy Act, the 
Code of Civil Procedure shall apply to all 
such suits. Theargument is that if there is 
nothing in the Bengal Tenancy Act. 
which is the incorporating Act, to show 
that any particular provision of the Civil 
Procedure Code does not apply to the 
Bengal Tenancy Act, then that parti- 
cular provision of the Civil Procedure 
Code must apply to the Bengal Tenancy 
Act by incorporation. I quite agree that 
if the Bengal Tenancy Act does not lay 
down any procedure for any particular 
matter, and if there is a complete pro- 
cedure for that matter in the Civil Pro- 
cedure Code, then, unless there is some- 
thing to the contrary in the Bengal 
Tenancy Act, the procedure laid down 
in the Civil Procedure Code must apply 
to that particular matter. But there is 
neither principle nor authority for the 
proposition that where there is a 
cedure for that particular matter in the 
Bengal Tenancy Act itself, still it is 
necessary to go to the Code because the 
Code requires something more to be done 
than is necessary under the Tenancy 
Act. 4 "If the incorporating Act,’* said 
Lord Westbury in St. Sepulchre {Vicar 
& Church-Wardens of), In re (3) 

“ gives itself a complete rule on the subject, the 
expressiou of that rule will undoubtedly amount 
to an exception of the subject-matter of the 
general rule contained in the incorporated Act. 

In this case, S. 174, Ben. Ten. Act, 
contains a complete rule on the subject, 

(3) [1864] 33 L. J. Ch. 372. 
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and I am of opinion that the expression 
of that rule undoubtedly amounts to an 
exception of the subject-matter of the 
general rule contained in O. 21, R. 92, 
of the Code. 

In my opinion the proviso to O. 21, 
R. 92, does not apply to S. 174, Ben. Ten. 
Act, and that therefore under sub-Cl. (2), 
3. 174 it was obligatory on the Court to 
set aside the sale as soon as the deposit 
was made within the thirty days. In 
support of the procedure laid down in 
sub-Cl. (2), S. 174, Ben. Ten. Act, it 
may be urged that the question is bet- 
ween landlord and tenant, and if there 
is no question at all that the deposit has 
been made within thirty days, there is 
no reason why any notice should be 
served on any person. The Court must 
of course, be satisfied that the condi- 
tions laid down in S. 174 have been com- 
plied with. It is not a question of law 
but is a question of arithmetic, that is 
to say, purely a question of calculation 
whether the amount recoverable under 
the decree, with costs, and, for payment 
to the purchaser, a sum equal to five 
per centum of the purchase- money, has 
been deposited i)y the judgment-debtor. 
In my opinion the Court should have 
set aside the sale as soon as the deposit 
was made by the judgment-debtor within 
thirty days from the date of sale. The 
next question is, wlrat is the remedy of 
the judgment-debtor now. The learned 
vakil on behalf of the appellant argues 
first of all that if R. 92 applies, then, of 
course, the Court has no jurisdiction at 
all to set aside the sale, because R. 92 
expressly provides that: 

No suit to set aside an order made under tbis 
rule shall bo brought by any person against 
whom such order is made." 

I have held that R. 92 is not ap- 
plicable and therefore in my opinion, 
sub-S. (3), R. 92 does not apply at all. 
But it is further contended by the 
learned vakil that even if R. 92 does 
not apply, tlie order passed by the Court 
in the ai)plicatioQ under S. 174 was an 
order under 3. 47. Civil P. C., and that 
therefore tlie only remedy available to 
the judgment debtor was to appeal from 
that order and to come to this Court 
in second appeal, and he relies upon two 
cases as Mahomed Akhur Jaman Khan 
v. Sakhdeo Panday (4) and liaghuhar 

(4) [1011] 10 I. C. 51. 


Dayal Sukul v. Jadu Nandan Missir 
(5). Both these cases were between the 
decree-holder and the judgment-debtor. 
The auction- purchasers in both these 
cases were the decree-holders and it was 
expressly laid down in the case reported 
as Mahomed Akhar Jaman Khan v. 
Suhhdeo Panday (4) that the question 
being between the decree-holder and the 
judgment-debtor, the application came 
expressly within S. 47, Civil P. C.. and 
therefore the order was appealable. The 
learned Judges were very careful to say 
as follows: 

It is not necessary to lay down an inflexible 
rule that every order made upon an application 
under R. 89 falls within the scope of S. 47. The 
true nature of the order must be examined, and 
ihe character of the parties affected thereby as- 
certained, before it can be determined whether 
the order does or does not fall within the scope 
of S. 47." 

In my view the opinion expressed by 
the learned Judges in the case reported 
as Mahomed Akbar Jaman Khan v. 
Sukhdeo Panday (4) is destructive of 
the argument advanced by the learned 
vakil. The ease before me is not a case 
between the decree-holder and the judg- 
ment-debtor and therefore certainly so 
far as the cases reported as Mahomed 
Akbar Jaman Khan v. Sukhdeo Panday 
(4) and Raghubar Dayal Sukul v. Jada 
Nandan Missir (5) are concerned, it 
was not a matter within S. 47 at all and 
therefore there could not be an appeal 
from that order passed under S. 174, 
Ben. Ten. Act. It is next urged by the 
learned vakil that if R. 92 and S. 47 do 
not apply, then the only other remedy 
available to the judgment-debtor is to pro- 
ceed by way of review of the order passed by 
the lower appellate Court. In my opinion 
there is no substance at all in this argu- 
ment. I am of opinion that there being 
an infringement of the right of tlie judg- 
mont-debtor, the judgment. debtor was 
entitled to maintain a suit and that the 
Courts below had jurisdiction to grant 
complete relief to th: plaintiff in such a 
suit. They have given complete relief 
to the plaintiff, although they were of 
opinion that such a suit did nob lie. in 
my opinion the view taken by the Courts 
below tliat relief could I)g given only 
under S. 151, Civil P. C , is erroneous. 
The Court had power to give complete 
relief in the suit itself. As the relief 
has bee n granted, there is nothing further 

(5) [1912] 13 I. G. 30-5. 
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to be said. I woald therefore dismiss 
this appeal with costs. 

v.s./r.k. Appeal dismissed. 

A. I. R, 1919 Patna 244 

Jwala Prasad, J. 

J agernaiU Gir and others — Plaintiffs 
— Appellants 

V. 

Ttajmcin Gir and others — Plaintiffs — 
Respondents. 

Second Appeal No. 299 of 1917, deci- 
ded on 28bh February 1918, from deci- 
sion of Sub. -Judge, Chapra. 

(a) Civil P. C., (1908), O. 41, R. 27— R. 27 

should not be used to supply defects and loop* 
holes — Additional evidence should not be ad- 
mitted unless there is any difficulty in decid- 
ing case upon evidence already on record. 

Tho object of O. 41, R. 27, is not to sapple- 
ment the ovideuce that a party is bound to pro- 
duce aud it should not be uged with a view to 
supply defects and loopholes that a vigilant liti- 
gant is required to guard against in the conduct 
of his case. It is strictly prohibited for an 
Appellate Court to admit a document or any 
other evidence in appeal solely at the instance 
of a party and without having satisfied itself 
that there is any difficulty in deciding the case 
upon the evidence already on the record. 
^ [P 246 O 11 

(b) Limitation Act (1908), S. 19 — Acknow- 
ledgment to third person saves limitation. 

An acknowledgment in a deed of assignment 
executed by the obligor in favour of a third per- 
son is sufficient to save limitation within the 
meaning of S. 19, Lim. Ac*’. (P 246 O 2] 

Hajendra Prasad — for Appellants. 

Nirsu Narain Sinha — for Respon- 
dents. 

Judgment. — This appeal arises out 
of a suit for redemption of a usufruo- 
tuax'y mortgage dated 22nd September 
1875. The defendants are the appel- 
lants. The property in dispute belonged 
to one Dwarlia Gir and after his death 
was inherited by the plaintiffs and the 
defendants. The plaintiffs have three- 
fourths share in the property and the 
defendants the remaining one-fourth. 
The mortgage sought to be redeemed was 
executed by Dwarka Gir in favour of 
of Nand Lai Gir, the ancestor of the 
defendants, for a consideration of Rupees 
675. The defendants’ case was that the 
suit for redemption was barred by limi- 
tation inasmuch as the defendants were 
in possession of the property by virtue 

of a usufructuary mortgage bond, dated 

1st November 1821, said to have been 
executed by Bhabichan Gir. ancestor of 
the said Dwarka Gir. in favour of one 
Sheodayal Gir, whose descendants Arjun 


Rai and Tilak Rai transferred the said 
mortgage to the defendants’ ancestor, 
Nand Dal, by means of a deed of assign- 
ment, dated 25th July 1876. The first 
Court gave effect to the defendants’ plea 
that they were in possession of the pro- 
perty on the strength of the usufructuary 
mortgage of 1821 and that the claim of 
the plaintiffs for redemption was bar- 
red. On appeal the learned Subordinate 
Judge held that the liability of the de- 
fendants for redemption of the mortgage 
of 1821 was acknowledged by Arjun and 
Tilak in a written statement filed by 
them in a suit of 1876, being No. 210 of 
that year, instituted by the said Dwarka 
Gir against them, and hence the period 
of limitation would be calculated under 
S. 19, Lim. Act, from the aforesaid ac- 
knowledgment in 1875. On the above 
finding the lower appellate Court held 
that the suit instituted in 1915 was not 
barred by limitation and decreed the plain- 
tiff’s suit on an account being taken of the 
mortgage of 22nd September 1875 as 
well as that of 1st November 1821 and 
of an ekrarnama of 20th July 187o re- 
ferred to in the deed of assignment of 
25th July 1876. The defendants have 

appealed to this Court. 

It is not disputed that there 
acknowledgment of the zarneshgi of 1 
in the written statement of Arjun and 
Tilak referred to above. The contention, 
however of the learned vakil on behalf 
of the appellants has been that the 
learned Subordinate Judge was wrong in 
admitting in appeal the aforesaid written 
statement of Arjun and Tilak under 
R. 27. O. 41, Civil P. C. This document 
was nob at all filed on behalf of the plain- 
tiffs in the Court of first instance, but 
the judgment in the aforesaid case bet- 
ween Dwarka Gir on the one hand and 
Arjun and Tilak on the other was accepted 
and marked Ex. D on behalf of the defen- 
dants. In the course of the argument on 
behalf of the respondent the attention of 
the learned Subordinate Judge wasdrawn 
to the passages in the judgment, Ex. D, 
relating to the averments in the written 
statement. A certified copyof the written 
statement along with other documents 
was filed before the Subordinate Judge- 
On consideration of all these, the lower 
Appellate Court thought it necessary to 
admit the written statement in order 
that it “may be enabled to pronounce 
judgment”. The reason has been recorded 
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in the order, sheet of the 12th December 
1916, by which order the Court further 
directed the plaintiffs to take steps to 
get the original of the written statement 
called for and the case was adjourned to 
the 18th December 1916, on which day 
the arguments on both sides were heard 
and the written statement was admitted 
in evidence and marked D. It does not 
appear that there was any objection on 
behalf of the defendants-appellants re- 
garding the admission of the aforesaid 
written statement in evidence. 

It is contended -on behalf of the ap- 
pellants that the effect of the admission 
of the written statement at that stage 
hy the lower appellate Court was wrong 
and illegal, as the plaintiffs were bound 
to produce it in the first Court and that 
the document was admitted with a view 
to enable the Court to pronounce its 
judgment in favour of the plaintiffs. 
There can be no doubt that the object of 
R. 27 (b). O. 41. is not to supplement 
the evidence that a party is bound to 
produce and that it should not be used 
with a view to supply defects and loop- 
holes that a vigilant litigant is required to 
guard against in the conduct of his case. 
The object of the section is clear from the 
words used in the section itself. It em- 
bodies a rule which is with a view to 
assist the Court which, after considera- 
tion of the evidence on the record pro- 
duced by the parties, feels difficulty on 
account of some defect in the evidence 
produced by the parties to pronounce a 
^satisfactory judgment in the case. It is 
[strictly prohibited for an apiiellate Court 
jto admit a document or any other evi- 
dence in appeal solely at the instance of 
a party and without having satisfied it- 
self that there was any difficulty in de- 
ciding the case upon the evidence already 
iOn the record. This principle has been 
embodied in the well known Privy Coun- 
cil case of Kessowji Issnr v. G. I. P. 

Co. (l), where the document was 
admitted by the Appellate Court before 
the argument was heard and the evidence 
on the record considered by the Court. 
The Court in that case also did not re- 
cord any reason for admitting the docu- 
ment. The power of the Court to admit 
evidence in order to do justice between 
the parties is not denied and is affirmed 
by the rule of the Civil Procedure Code 
referred to in O. 41. 

(1) LIUO?) 31 Bom. seT^aTfrA. 115 (P. C.r 


The mere perusal of the order-sheet 
will show that when the argument on 
behalf of the appellants was being heard, 
the attention of the Court was drawn to 
the acknowledgment in the written state- 
ment referred to in the certified copy of 
the judgment already on the record. The 
Court considered the position and after 
careful consideration of all the evidence 
on the record upon the point came to the 
conclusion that the production of the 
written statement at that stage was ne- 
cessary in order ‘to enable the Court to 
pronounce the judgment.” It is suggested 
that the discretion used by the Court 
was not properly and judicially exer- 
cised. It \5 asking this Court to enter 
into the mind of the lower Appellate 
Court and to find out whether the Court 
really felt the difficulty or not. I confess 
that I am unable to concede this and to 
question the justice or fairness of the 
discretion exercised by the lower ap- 
pellate Court. The cases cited by the 
learned vakil, for the appellant, notably 
the case of Kalika Dutt Mandar v . Tulsi 
jSlandar (2), do not apply to this case. 
In the last case we were asked to compel 
the Court to admit a document which 
the Court in its discretion had refused to 
admit and had not considered it necessary 
for the purpose of enabling it to decide 
the case and to do justice to the parties 

This is not the case here. Here, th® 
Court lias exorcised discretion and has 
considered it necessary that the docu- 
ment should have been produced and 
admitted in evidence in order to enable 
it to pronounce judgment. It is idle to 
ascribe any motive and to say that the 
discretion was used to enable the Court 
to pronounce judgment in favour of the 
plaintiffs, as is contended for by the 
learned vakil for the appellants. Apart 
from the reasons given in the order-sheet 
the lower appellate Court has discussed 
it in detail in lines 20 to 40 of p. 10 of 
the paper-hook. Here he has given tlie 
reason as to how this document was 
found necessary to be admitbed into evi- 
dence and I find myself in full accord 
with the view that the reference to the 
written statement in the judgment (Ex. l) 
filed hy the defendants was sufficient 
to put any conscientious Court on guaid 
and to require the Court to peruse the 
written statement referred to in that 

(2) L1917] 1 Pat. L. J. 135=37 I. C. 100?. 



246 Patna 


1919 


Jageknath Gir V. Rajman Gir (Jwala Prasad, J.) 


judgment. The averments in the written 
statement having been embodied in a 
solemn record of a Court of Justice, 
namely, in the judgment marked Ex. D, 
the Court was bound to look into the 
written statement to see if there was an 
acknowledgment of the liability of the 
right of redemption which could save 
the claim of tlie plaintiffs from being 
barren by limitation. I therefore hold 
that the Court was competent to admit 
the document in evidence under O. 41, 

R. 27, and that the requirements 'of that 
section as well as of the principles em- 
bodied in the aforesaid Privy Council 
case and also in the case of Ambuja 
Animal v. Appadurai Mudali (3) have 
been fully satisfied. I therefore overrule 
the contention of the learned vakil for 
the appellants on this point. 

It is then contended that the written 
statement has not been properly proved, 
and that it was marked without any 
proof of its having been signed by Tilak 
and Arjun or by their pleader. It appears 
to me that the document does not require 
any proof at all, as it is a document of 
the year 1875. The suit was filed on 
8th May 1915, the document at the time, 
therefore was over 40 years old. Under 

S. 90 presumption as to the genuineness 
of the signature on the document of over 
30 years arises, provided that the docu- 
ment is produced from proper custody. 
In the present case the original written 
statement was called for from the record 
room, which is the proper custodian of 
such documents. The document, there- 
fore was produced from a proper custody 
and it must be presumed that the signa- 
tures on the document are in the hand- 
writing of the persons in whose hand- 
writings they purport to be. The docu- 
ment. therefore did not require any 
proof and was rightly admitted without 
it. The signatures of Arjun and Tilak 
appear to be in the handwriting of 
Arjun. There are also two other signa- 
tures which purport to he the signatures 
respectively of two vakils on behalf of 
Arjun and Tilak, viz., Salieb Raja, Vakil, 
and Muhammad Amir, Vakil. It will 
thus be presumed under S. 90 that the 
signatures of Arjun and Tilak are in the 
handwriting of Arjun and the signature 
of the two Vakils are in their own res- 
I)ecfcivo handwritings. But it is contended 
that it has not ligen proved that Arjun or 

pq L 1915 ;) ^8 Mad. 414=30 I. C. 402. 


the aforesaid pleaders were duly autho- 
rized agents to sign on behalf of Tilak. 
There is no dispute as to the presump- 
tion which arises from the signature of 
Arjun himself. It is quite clear from the 
judgment, Ex. D, as well as from the 
written statement that both the brothers 
Arjun and Tilak were defendants in that 
case and the written statement was filed 
on their behalf by the pleaders. The 
pleaders are recognized agents under 'the 
Civil Procedure Code of the party whom 
they represent. I therefore hold that 
under Expl. 2 S. 19,* Lim. Act, the 
document has been signed by the duly 
recognized and authorized agents on be- 
half of both the defendants. The conten- 
tion is overruled. 

Assuming for the sake of argument, 
and for argument only, that the lower 
appellate Court was wrong in admit- 
ting the written statement and that 
the document was not duly signed by 
Tilak, I am of opinion that the appeal of 
the defendants must fail on another 
ground, which I consider to be a firmer 
ground. The appellants in this case have 
rested their case upon the deed of assign- 
ment of 5tb July 1876 and have used 
that document in their evidence. This 
document itself mentions the zarpeshgi 
deed of lb21 and recites that Arjun and 
Tilak, the mortgagees, were in possession 
of the property by virtue of the zarpeshgi 
of 1821 which they purport to convey in 
favour of the defendants for considera- 
tion. The liability of redemption of the 
Zarpeshgi of 1821 is admitted in this 
deed of assignment and it is acknowledged 
to the defendants, although not to the 
jjlaintiffs in this case. Under Expl. 1 to 
S. 19 the acknowledgment is valid, even 
if it is addressed to a person other 
the person entitled to the property. The 
acknowledgment in this case was made 
to the defendants, who in respect of one- 
fourth share of the property occupied 
the position of mortgagor. The acknowledg- 
ment is, therefore valid under the sec- 
tion. The present case is similar in all 
respects to the case of Dur Goi>al Singh 
V. Kasheeram Panday (4), where an 
acknowledgment by the mortgagee of their 
mortgage right in a deed of assignment 
executed by him to a third person was 
held sufficient to save the claim of the 
mortgagor from limitation. The case of 

(4) 1.18G5] 3 W. R, 3. 
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Genda Mai v. Haiti Buksh (5) is also to 
the same effect. Thus even the claim of 
the plaintiff is saved by the acknowledg- 
ment of the liability to redemption made 
in the deed of assignment of the 5th July 
1876. 

The result is that the appeal of the 
defendants should be dismissed, even if 
the written statement is not taken in 
evidence. The acknowledgment in the 
deed of assignment was not brought to 
the notice of the Courts below or else, 
I am sure,, the Courts below would have 
given effect to it and held that the de- 
fendants’ plea of limitation is invalid 
=:< * The appeal is, therefore dis- 

missed with costs. 

v.s./it.K. Appeal dismissed. 

(5) Liyoy] 1 1, c. 610. 
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Dawson-Miller, C. J. and Adami, J. 

Mt. Bhania and another — Defendants 
— Appellants. 

V. 

Hakayat Pandey and others — Plain- 
tiffs — Respondents. 

Letters Patent Appeal No. 61 of 1918, 
Decided on 15th July 1919, from decision 
of Jwala Prasad, J., D/- 6th June 1918, 
and reported in A. I. R. 1919 Pat. 67. 

(a) Hindu Law — Alienation — Necessity — 
Payment of rent is legal necessity — Sale of 
immovable property for payment of rent is 
not necessarily justified unless no other osten- 
sible means to pay existed. 

The payment of rent is clearly a legal noces- 
6ity, but a sale of immovable property for the 
puri'.ose of discharging an obligation to pay rent 
is not necessarily justified on such grounds and 
unless it can be shown that there was no other 
ostensible means of satisfying a rent decree except 
by allowing the property to be sold at auction, 
it cannot bo hold that the «sale of the property, as 
distinguished from the obligation to pay the rent 
decree, was justified by legal nccossitv. 

LP 250 G 1 ] 

(b) Hindu Law — Alienation — Widow— 
Lessee agreeing lo pay previous rent decree 
out of lease money— Failure to pay— Sale in 
execution of rent decree held not justified 
by legal necessity. 

A widow executed a zarpesbgi lease of certain 
proferty and out of the consideration for tho 
/.arpesbgi left a sum in tho bands of tho zarpe.-h- 
gidar to pay of! a previous rent decree. Tho 
zarpesbgidar failed to discharge the rent decree, 
with tho result that the property was sold to 
satisfy the decreo and was uUimatfly pvircbascd 
by tiio zarj eshgidar. In a suit by the rover- 
Stoners of tho widow to cballeugo tho validity 
of tho zarposhgi ; 


Held : that the sale in execution of the rent 
decree was not, in the circumstance'^ of the case, 
justified by legal necessity. LP 250 O 2] 

L. M . Gangidi — for Appellants. 

Harnarayan Prasad — iov Respondents. 
Dawson-Miller, C. J. — This is an ap- 
peal under Cl. 10, Letters Patent, from a 
decision of a single Judge of this Court 
dated 6th June 1918 : see Dhondhia v. 
Hekayat Pandey (l). 

The dispute is between the rever- 
sioners of a small holding of between 2 
and 3 bighas of land and zarpeshgidars 
holding under a deed granted by the 
mother of the reversioners during her 
lifetime. The property is valued in the 
plaint at Rs. 140. The case has been the 
subject of DO less than seven decisions 
before coming to this Court for final de- 
termination, having been remanded twice 
by the High Court on second appeal for 
further findings. This unfortunate state 
of affairs is due primarily to the slipshod 
manner in which the case was presented 
in the pleadings and argued before the 
lower Courts and until litigants in this 
province realize the importance of having 
their cases presented in the pleadings so 
as to raise clearly and concisely the ques- 
tions to be determined and argued, I am 
afraid such instances will continue not 
unfrequently to occur. 

Bishun Mahton died some time in 1903 
or 1904. The exact date of his death it 
has been found impossible to determine 
with more i^recision on the evidence. lie 
left a widow Mb. Ugmiand t -vo daughters 
Bhodia and Gangia. Mb. Ugmi died in 
1911. The daughters, who were the re- 
versionary heirs to Bishun Mahton’s pro- 
perty after the death of their mother, 
are the plaintiff's in the suit. In July 
1905 Mb. Ugmi being then a widow exe- 
cuted in favour of defendants 1 to 4 a 
zarpesbgi of the pi'operty in suit. The sum 
advanced in consideration of the bond was 
Rs. 300. Of this sum Rs. 165 was stated 
to be bo enable the widow to discharge a 
prior debt of her deceased husband. 
Rs. 55 was to pay a rent decree ob!ained 
against tlio widow for arrears of rent due 
in respect of tlio property for a period of 
three years from 1309 to 1312 Vasli, cor- 
responding to 1902 to 1905 A. D. Tho 
balance of Rs. SO was said to l^e for sums 
due from tl)e widow to tlio zarposligi lars 
tliomselves. ft was found t]iat the Rs. 55 
was retained by the zarpeshgidars them 

(1) A. 1. K. I'jlO Pat. C7=ia I. C. 811. 
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selves in order to pay off the decree for 
rent and was not in fact paid to the 
widow. It was also found that there was 
no proof of any debt of Rs. SO due to the 
zarpeshgidars and that this sum was not 
advanced. There was however proof that 
the Rs. 165 was advanced to the widow 
to pay her deceased husband’s prior debts 
and it was found that to this extent only 
was there any legal necessity on the part 
of the widow for the alienation of the 
property under the zarpeshgi. It is clear 
therefore on these findings that so far 
as the zarpheshgi is concerned, the ad- 
vance taken by the widow was partly 
justified on the grounds of legal necessity 
and partly not, and even if the deed 
purported to grant move thanjthe widow’s 
life-interest it could, on the authority of 
Hai'ikissayi- Bhagat v. Bajrang Sahai 
Siyigh (2) and similar cases, be set aside 
by the reversioners on payment of the 
sum advanced for legal necessity, which 
was found to be Rs. 165 only. 

The case however was complicated by 
the fact that the zarpeshgidars failed to 
pay the amount due under the rent decree 
although they had retained the money for 
this purpose out of the sum acknowledged 
in the zarpeshgi deed to have been ad- 
vanced to I^Ib. Ugini. The result was that 
the property was put up for sale in exe- 
cution and purchased by defendant 5 in 
September 1908 and subsequently trans- 
ferred by him to the zarpeshgidars them- 
selves. The only other principal defen- 
dants are Nos. 6 and 7 who are cosharers 
with No. 5. These seven defendants de- 
fended the action and are the present 
appellants. The remaining defendants 
are the thicadars. 

It is only necessary to state the facts 
just mentioned to show that the sale of 
the property in execution of the rent 
decree during the widow’s lifetime did 
not arise out of any inability on her part 
to the amount due, she having raised 
the money for that very purpose and 
although the payment of rent and the 
alienation of property for that purpose if 
circumstances render it necessary, can be 
justified on grounds of legal necessity the 
sale in execution in the circumstances 
would hardly appear to be justifiable on 
such grounds. Moreover, the facts show 
that at the time when the sale took 
place defendants 1 to 4 were in pos- 
session as zarpes hgidars and although 
(2) (.190^" 1 I. C' 434. 
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they had retained a portion of the consi- 
deration payable by them under the deed 
to satisfy the decree, they nevertheless 
stood by and allowed execution to pro- 
ceed, afterwards taking b, transfer of the 
purchaser’s interest. These are all 
matters which create the gravest suspi- 
cion as to the good faith of these defend- 
ants. This consideration was one which 
very forcibly impressed the learned 
Munsif who tried the suit in the first 
instance. He came to the conclusion 
that the zarpeshgidars (defendants 1 to 
4) and the thicadars (plaintiffs in the 
rent suit) conspired together to bring the 
holding to sale and in order to create 
difficulties for the reversioners, allowed 
a third person (defendant 5) fco purcfiase 
at the ludicrously low price of Rs. 51, so 
that the zarpeshgidars could then take 
a transfer from the auction-purchaser 
instead of themselves buying at the auc- 
tion sale and so rob the reversioners of 
their holding. The Munsif also found 
that the purchase at the auction-sale 
only passed the life interest of the widow 
the decree- holders being fractional land- 
lords only. He accordingly decreed the 
suit for possession on payment to the 
zarpeshgidars of the sum of Rs. 165, the 
amount of the consideration found to 
have been paid to the widow and justi- 
fied by legal necessity. With the other 
issues we are not now concerned. From 
this decision the* defendants appealed 
and on lOfch July 1914 the District Judge 
allowed the appeal and dismissed the 
suit. On the question as to what in- 
terest passed at the auction sale his judg- 
ment was somewhat perfunctory. He 
said: 

“Ugmi was a party to the rent suit and no 
fraud in connexion with it is proved. I do not 
know why the Munsif has held that it binds 
the holding only so long as the widow’s interest 
lasted. Rent is a legal necessity and I hold that 
the rent decree bad the full force of a rent de- 
cree.” 

The Munsif, as I have above indicated, 
had found, apart from other questions 
affecting the validity of the decree, that 
as the decree- holders in the rent suit 
were not the whole body of landlords 
but fractional landlords only, the suit 
was not one within S. 148-A, Ben. Ten. 
Act, and the decree, therefore had only 
the effect of a money decree. Hence, 
what passed at the auction sale was not 
the holding itself but only the right title 
and interest of the judgment debtor, 
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Mt. Ugmi viz., her life-interesfc, and 
that the plaintiffs* interest as rever- 
sioners ciid not pass by the sale. The 
learned District Judge on appeal does 
not appear to have considered this as- 
pect of the case. The plaintiffs then 
appealed to the High Court. On 4th 
May 1916 the case came before a single 
Judge of the High Court, who set aside 
the decree and remanded the case for 
rehearing. He considered it was es- 
sential to ascertain whether the amount 
claimed in the rent suit brought against 
the widow was for arrears which became 
due in her lifetime or in the lifetime of 
Bislmn, her husband, he being of opinion 
that, in the latter event, the rent decree 
would pass an absolute interest in the 
holding notwithstanding the fact that 
the plaintiffs in that suit were some only 
of the cosharer landlords. The date of 
Bishun’s death had not at that time 
been clearly ascertained. He also direct- 
ed the Court to find how much of the 
Rs. 300, the consideration for the zar- 
peshgi, was for legal necessity, the lower 
appellate Court having come to no find- 
ing on this pcii.-t. The lower appellate 
Court on remand found that Bishuii died 
in 1310 or 1311 Fasli and, as part of the 
rent accrued during his lifetime, that an 
absolute title passed to the auction-pur- 
chaser, and dismissed the claim. The 
Court also found, agreeing with the Mun- 
sif, that Rs. 165 only of the zarpeshgi 
mDney was advanced for legal necessity, 
that the Rs. 55 had been retained by the 
zarpesbgidars to pay off the rent decree, 
which they never paid, and that the ba- 
lance of Rs. 80 was never due to them. 
The plaintiffs appealed from this deci- 
sion to the High Court and the case was 
heard by a different Judge, who remand- 
ed the case again for the lower Court; 

“to determine if the rents of the Musainmat’s 
time were such as would make the sale for 
those arrears for legal necessity." 

On second remand the lower appellate 
Court found that there was no legal ne- 
cessity for the sale of the hplding in exe- 
cution, as the decretal amount shottld 
have been paid out of the zarpeshgi 
money, and, if the widow and the zar- 
peshgidars between them failed to do 
this and allowed the property to be sold 
it was obviously unjust that the rever- 
sioners should suffer thereby. When this 
finding was remitted to the High Court 
the learned Judgo held that the sale, 


not being justified by legal necessity 
but being due to the neglect of the zar- 
peshgidars themselves to pay the de- 
cree-holder out cf the moneys they had 
retained for that purpose, was not bind- 
ing on the reversioners and that they 
were entitled to redeem the property on 
payment of the sum of Rs. 165, the only 
portion out of the sum alleged to have 
been advanced by the zarpesbgidars which 
was shown to have been for legal neces- 
sity. He accordingly allowed the appeal 
setting aside the decree of lower appel- 
late Court, and restoring that of the 
Munsif . 

From that decision the present appeal 
has been preferred by the defendants. 
The appellants contended, first, that the 
zarpeshgi granted by the widow to 
defendants 1 to 4 entitled them to retain 
the property until the sum advanced 
was paid off'; and secondly, that the 
interest which was purchased at the 
auction-salo in execution of the rent de- 
cree by defendant 6 and afterwards 
transferred by him to the zarpesbgidars 
(defendants 1 to 4) passed an absolute 
interest in the property subject to 
encumbrances and not the life-interest 
of the widow only, and as the only en- 
cumbrance was their own zarpeshgi, 
defendants 1 to 4 had acquired an ab. 
solute title to the property. . As to the 
first point, it has been found as a fact 
that the consideration money which ac- 
tually passed to the widovv was Rs. 3 65 
and. therefore the plaintiffs would be 
entitled to redeem on payment cf this 
amount. The sum of Rs. 56, alleged to 
have been advanced for payment of the 
rent decree, would have been claimable 
on the ground of legal necessity either if 
this sum had been i)aid to the widow or 
if the defendants \%ho retained it in order 
to satisfy the decree had discharged their 
obligation in that respect, but this they 
failed to do. With regard to the second 
point the case stands thus: The decree- 
holders were fractional landlords only 
and therefore the decree obtained by 
them did not operate as a rent decree 
under S. 148-A, Bengal Tenancy Act, 
and what passed at the sale was prima 
facie orily tlie interest of the judgment- 
debtor. that is to say, tiie life- interest of 
Mt. Ugmi. The learned Judge however 
who remanded the case in the first in- 
stance held that, if the decree was for 
rent payable in tlie lifetime of Bishun, 
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the sale would pass the whole interest in 
the property. It now turns out that the 
decree was for rent which accrued partly 
in Bishun's lifetime and partly in that 
of his widow, the judgment-debtor. It 
has also been found that, in so far as the 
sale took place in execution of a decree 
for rent which accrued during the 
w^idow’s lifetime, there w’as no legal 
necessity for .the sale. Moreover, the 
payn^ent of rent by a limited owner is, 
in my opinion, a personal obligation on 
the part of the tenant and not a liability 
which affects the property as a whole, 
and the learned Judge who heard the 
appeal after the second remand came to 
the conclusion that, where a sale takes 
place under circumstances w hich render 
it partially voidable owing to the want 
■of legal necessity, the whole sale must 
be set aside and the imrehasers are only 
entitled to payment of that jjart of the 
judgment-debtor’s liability which justi- 
fied the sale on tlie ground of legal neces- 
sity. From this it would appear to 
follow that whilst the plaintifl's could 
set aside the sale they would be under an 
obligation to pay to the auction purcha- 
sers at all events a sum equivalent to the 
rent which accrued during Bishun’s life- 
time. 

In the present case however the 
auction. purchasers have transferred theii* 
interest to the zarpeshgidars and have 
ceased to have any further interest in 
the property. The zarpeshgidars must 
therefore be treated as in the position 
of auction-ijurchasors; and had the sale 
been justified, even to the extent of the 
rent payable in Bishun’s lifetime on the 
ground of legal necessity, I think they 
would be entitled to recover from the 
plaintiffs the amount of that rent before 
the sale could be set aside. Some con- 
fusion lias arisen in this case in seme of 
the judgments by a failure to keep clearly 
jin mind the distinction between a debt 
the payment of which can be treated as 
a legal necessity and the sale of property 
ifor tlie ])uri)ose of discharging that debt. 
Tli 3 payment of rent is clearly a legal 
necessity, but; a sale of immovable iiro- 
'peity for the pur])Ose of discharging an 
obligation to pay lent is not necessarily 
justified (.n sucii grounds, and unless it 
.v.irj I'o sliown that there was no other 
jstensil lo means c£ satisfying the rent 
rlecree, except by allowing tlie property 
to bo sold at auction, it could not be held 


that the sale of the property as distin-f 
guished from the obligation to pay the 
rent decree, was justified by legal neces- 
sity. In the present case it is abun- 
dantly clear that no legal necessity for the 
sale of the property in pursuance of the 
rent decree against the widow has been 
made out. What happened was that 
money was in fact raised by the zar- 
peshgi granted to defendants 1 to 4 for 
the very purpose of satisfying the rent 
decree. The defendants themselves re- 
tained out of the consideration money for 
the zarpeshgi a sum of Ks. 65 for the 
purpose of satisfying the rent decree, and 
had they carried out their obligation in 
this respect the property would not have 
been sold. The only reason why the 
property was in fact sold was because 
defendants 1 to 4 either wilfully or 
through neglect failed to carry out 
that part of their obligation. They can- 
not now be allowed to set up a title 
w hich is entirely based not upon any legal 
necessity but upon their own laches. 
The result is that the appeal must be dis* 
missed. The respondents are entitled to 
their costs of this appeal. 

Adami, J. — I agree. 

v.s./r.k. Appeal dismissed. 
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Atkinson and Coutts, JJ. 

Ghulam Mohiuddin and others — Peti- 
tioners. 


V. 

Eviperoi — Opposite Party. 

Misc. Eevn. No. 14 of 1919. Decided 
on 14th April 1919, from order of Dist. 
Magistrate. Bhagalpore, D/- 22nd March 

^ P. C. (5 of 1898), S. 528 - 

Powers of transfer should be exercised not 
capriciously or arbitrarily — Time for dis- 
posal very little — No sufficient reason for 

transfer. 

Although a Di- trict Magistrate has very wide 
powers of transfer conferred upon him by S. 628, 
Criminal P. G., he must in the exercise of these 
powers act in a judicial manner and not capri- 
ciously or arbitrarily. tP 261 C 2] 

The fact that a ^lagistrate before whom a case 
is vending is also the Treasury Officer and has 
very little time at his di.e^posal by virtue of his 
duties as a Treasury OOicer is not a sufficient 
reason for directing a transfer of the case from 
his Court. iP 261 C 2] 

M(nink and Athar Hussain — for Peti- 
tioners. 

Sultan Ahinacl — for the Crown. 
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Judgment. — The petitioners in this 
application apply to us to set aside an 
order of transfer made by the District 
Magistrate of Bhagalpore, dated 22nd 
March 1919, transferring the trial of this 
case from the file of Mr. Lane to the file 
of Mr. Beal, a Joint Magistrate now sta- 
tioned at Bhagalpore. The petitioners 
are charged with the offence of having 
directed that an assault should be com- 
mitted on a convict and whereby the 
convict died as a result of the injuries 
that he received. The charge was pre- 
ferred against the accused by a Deputy 
Magistrate by the name of Mr.* Girish 
Chandra Datta on 4th March of the pre. 
sent year. Tlie case was transferred from 
the file of Mr. Datta to the file of Mr. 
Lane at the request of the accused by 
the District Magistrate of Bhagalpore, 
Mr. Johnston. At the time the transfer 
was made from the file of Mr. Datta to 
the file of Mr. Lane, there was no other 
available Magistrate in the District of 
Bhagalpore except Mr. Lane who was 
capable of trying the case; accordingly 
Mr. Lane was selected as the proper 
officer to try the case by Mr. Johnston, 
even though his duties were primarily 
connected with the treasury, Mr. Lane 
being Treasury Officer. Mr. Lane ac- 
cordingly under the order of the District 
Magistrate, was seised of the case on 6th 
March. Mr. Beal joined as a new Joint 
Magistrate in Bhagalpore on Gth March 
or immediately after Gth March. The 
presence of Mr. Beal in Bhagalpore in no 
way induced Mr. Johnston to make any 
transfer to Mr. Beal of the case of the 
petitioners from the file of Mr. Lane on 
the ground of general public convenience. 

The case proceeded before Mr. Lane, 
and two witnesses were examined for the 
prosecution. Mr. Lane made two orders 
both of which were objected to by the 
Public Prosecutor; the first was an order 
to the Superintendent of the Bhagalpore 
Jail directing that the prisoners, namely, 
the petitioners and their counsel, should 
be allowed to inspect the Jail for the pur- 
pose of enabling them to appreciate the 
nature of the defence which they would 
iiaye to make, by an inspection of the 
Jail precinctsand surroundings. Secondly 
the Pulilic Prosecutor objected very 
strongly to the ruling of Mr. fjane that 
the accused’s counsel was not bound to 
cross-examine the Crown witnesses im- 
mediately on tlie conclusion of thoir ex- 


amination-in-chief. In our opinion the 
order of Mr. Lane to the Superintendent 
of the Jail was an improper order and 
one that should not have been made. It 
would appear that these two rulings 
of Mr. Lane perturbed somewhat the 
equanimity of the Public Pprosecutor; who 
forthwith on 10th March applied to the 
District Magistrate by a petition seeking 
to have this case transferred from the file 
of Mr. Lane to the file of some other 
Magistrate and urging these two objec- 
tions as the grounds in support of his 
petition. The le'arned District Magis- 
trate made an order transferring the case, 
not directly on the two grounds taken by 
the Public Prosecutor in his petition, but 
stating generally that in his opinion in 
the interest of public convenience it was 
desirable that the transfer should in fact 
be made, inasmuch as Mr. Dane as Trea- 
sury Officer could not devote bis entire 
time to tlie disposal of the case and it 
would be a hardship both upon the Grown 
and the prisioners to have the proceed- 
ings unnecessarily delayed, and accord- 
ingly Mr. Johnston transferred the case. 
Application was made to us to have the 
order of transfer set aside; and we came 
to the conclusion that it was desirable 
that a Rule should be issued to enable us 
to see what was the real reason operating 
in the mind of the District Magistrate 
for granting the transfer. Was it the 
reason suggested by the Public Prose- 
cutor ? 

No doubt a District Magistrate has very 
wide powers of transfer conferred upon 
him by S. 528, Criminal P. G., but in the 
exercise of these powers he must act in a 
judicial manner and not capriciously or 
arbitrarily. Neither the District Magis- 
trate nor the learned Government Advo- 
cate appearing on behalf of the Crown 
suggests that Mr. Lane is incapable either 
legally or physically from discharging 
his duties and continuing to try this case;! 
and the only ground put forward, wliy 
he should not do so, is that he has very 
little time at his disposal by virtue of 
his duties as a Treasury^ Officer. Tliat 
objection can be easily overcome; be- 
cause it is open to the District I\ragi9. 
trate to allosv Mr. Lane to discontinue 
his treasury'’ duties for a short time to 
enable him to dispoii'e ol tlie case of 
which he now has seisin under tlio order 
of the District Magistrate himself, dated 
4th March. No ground that we can see 
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has been urged by Mr. Johnston in his 
explanation by way of cause shown that 
would properly justify us in holding that 
his order of transfer, dated 22nd March 
1919 was made and based on an exercise 
of sound and reasoned judicial discretion. 
IMr. jManuk endeavoured to attach an im- 
portance to this application by asserting 
that a grave question of principle was in- 
volved. Certainly his argument did not 
impress us. Mr. JManuk suggests that the 
vice of the method of the procedure ad- 
opted by the Public Prosecutor in this 
case to secure a transfer was that it was 
virtually a proceeding which enabled the 
District Magistrate as prosecutor to 
secure and nominate his own forum for 
the trial of the accused which might pre- 
judicially affect the accused’s right of 
fair trial. There is no ground whatso- 
ever for this assertion, nor do the facts 
disclosed remotely justify the making^ of 
such an allegation. We are satisfied that 
the learned Magistrate ought not to have 
transferred this case from the file of Mr. 
Dane on the ground relied on by him for 
doing so. There is no impeachment of 
Mr. Lane’s willingness and ability to 
discharge his duties in trying this case 
and his impartiality has not been im- 
pugned. Accordingly \\e set aside the 
order of Mr. Johstoii, dated 22ad March 
1919, and we direct that the case be res- 
tored to the file of Mr. Lane for disposal 
and the trial do proceei de die in diem 

until it is concluded. 

v.S,/«.K. Order set aside. 
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Das, J. 

Mukhlal Pitndeif — Appellant. 

V. 

Kesho Prasad Singh Bahadur —Res- 
pondent. 

Appeals Nos. oil and 542 of 1918, De- 
cided on 4th August 1919, from appel- 
late decrees of Sub-Judge, Shahabad. 

Deed — Construction — Manuscript matter 
added to printed form conflicting — Manu- 
script must prevail. 

\Vhere in a printed form of a Ic.ase there is a 
manuscript portion at the end of the printed 
portion, and there is a conflict between the 
printed portion and the manuscript portion, 
the inanuscriot portion must ^ 

printed portion. l-P 252 O ij 

Siieo Saran Lai and Sant Prasad — 
for Appellant. 

K-ulwant Sahai and Nirsu Narayan 
Sinha — for Respondent. 


Judgfment. — This is an appeal on be- 
half of the tenant. The full amount of 
the rent has been deposited in Court, 
and the onlj^ question before me is whe- 
ther the lower appellate Court was right 
in holding that the plaintiff was entitled 
to recover from the defendant interest; 
and secondly, whether the mode of cal- 
culation in preparing the decree is the 
correct mode. This is the only question 
which I have to deternoine. The lease is 
contained in a printed form, but there is 
a manuscript portion at the end of the 
printed form. According to all canons 
of construction, if there is any conflict 
between the written portion and the 
manuscript portion, the noanuseript por- 
tion must prevail over the written por- 
tion. Now the written portion provides 
that the annual rent of Rs- 4,000 shall 
be realized by regular instalments de- 
tailed below, namely, in four instal- 
ments: Kuar 4 annas, Pous 4 annas, 
Chait 4 annas, and Jeth 4 annas. The 
lease then provides that in default of the 
payment of rent by instalments from 
year to year, interest at 1 per cent, 
per mouth or damages prescribed by law 
shall bo realized from the defendant. 
This is, as I have said, in the written 
portion of the lease but the manuscript 
portion is as follows: 

“Be it known that the rent of the lands settled 
shall have to be paid according to measurement 
after deducting the bal panebat lands.” 

This condition is an important one, 
when we remember that the lands are 
subject to alluvion and diluvion and that 
sometimes it is possible for the tenant to 
cultivate the whole area and sometimes 
it may be impossible for the tenant to 
cultivate any portion thereof. In ray 
opinion the manuscript portion is the 
real contract between the parties since 
there is a clear conflict tetween the printed 
portion and the manuscript portion. In 
rny view the rent for thiee instalments 
becomes due as soon as the measurement 
is made, and the finding of the lower 
appellate Court is that the measurement 
is made in Chait and then the tenant 
must pay for the three instalments in 
Chait and for the fourth instalment in 
Jeth. This, I think, is the view of the 
lower appellate Court, which says: 

‘Tt seems to me only reasonable to suppose in 
the absence of expr^rss agreement that the rent 
for the year falls due at the close of the year, by 
which time the tenant has had the use of the 
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land for the period for which he agreed to pay 
and the measurement has been done.” 

Mr. Sheo Saran Lai, on behalf of the 
appellant, relies on this portion very 
strongly and he says that it is a clear 
finding of fact by the lower appellate 
Court that the rent does not become due 
till the end of the year, and as the suit, 
so far as the rent for 1323 was con- 
cerned, was brought before the end of 
the year, the plaintiff was clearly not 
entitled to any interest for the rent due 
in respect of 1323. But the learned 
District Judge proceeds to say as fol- 
lows: 

‘‘I hold therefore that the rent was in arrear 
when the suit was instituted and that the suit 
is not p^ematl^te.” 

In ray view the lower appellate Court 
really intended to find that the rent for 
the three quarters became due after 
measurement and that therefore the suit 
was nob premature. In any case this is 
a question that depends purely upon the 
construction of a single document upon 
which the rights of the parties depend, 
and on a construction of that document 
I come bo the conclusion that the rent 
became due bo the plaintiff in Chaib for 
three quarters and in Jeth for the fourth 
quarter. Clearly therefore the suit was 
not premature. The next question there- 
fore is how is the interest to be cal- 
culated. The lower appellate Court has 
held that the plaintiff is entitled to in- 
terest at 12 1/2 percent. The method of 
calculation in the decree is somewhat 
inartistic if not incorrect. The proi^or 
method would be to calculate interest at 
12 1/2 per cent, from the time when the 
rent actually fell in arrear, that is to 
say the end of Chait and end of Jeth. I 
do not think that the lower appellate 
Court really intended to come to a differ- 
ent conclusion but the decree has, in my 
opinion, been drawn up in a very in- 
artistic manner. I would therefore send 
the case to the lower appellate Court for 
drawing up the decree in accordance with 
ray observations. The appeals are dis- 
posed of in accordance with these obser- 
vations. I make no order as to costs in 
this Court. 
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Das, J. 

Janheij Hai and anothey — Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 104 of 1919, De- 
cided on 29th April 1919, against order 
of Dist. Magistrate, Monghyr, D/- 6th 
January 1919. 

Criminal P. C. (1898), Ss. 367 and 263 — 
Judgment in summary trial must contain 
brief statement of reasons for finding. 

The law requires that a Magistrate or a Bench 
of Magistgates in a summary trial should give 
a brief statement of the reasons for their fiuding. 
A judgment in a single line is not a judgment 
in accordance with the law. fP 253 C 2") 

S. A. Sami — for Petitioners. 

Judgment. — The petitioners have 
been convicted in a summary trial under 
S. 323, I. P. C., and sentenced to a fine 
of Rs. 40 each. 

The law requires that a Magistrate or 
a Bench of Magistrates should in a sum- 
mary trial give a brief statement of the 
reasons for conviction. Tbe learned 
Magistrate hearing the case has first of 
all considered the theory pub forward 
on behalf of the defence and rejected 
that theory as rather fantastic. Then 
dealing with the prosecution case he 
says: 

” The prosecution case has been fully proved 
by the evidence of three witnesses, besides the 
medical evidence.” 

So far as the medical evidence is con- 
cerned, obviously it does nob touch the 
petitioners because their case is that 
there was undoubtedly a mar peeb in which 
other persons took part. I cannot ac- 
cept a judgment in a single line as a 
judgment in accordance with law. The 
course adopted by the learned Magis- 
trate has necessitated my going through 
the evidence in the case and having gone 
through the evidence I am of opinion 
that there is a very grave doubt whe- 
ther the assault was in fact committed 
by the petitioners. I would therefore 
set aside the conviction and direct that 
the fine, if paid, be refunded to the peti- 
tioners. 

v.S./r.K. Co7ivictio7i set aside. 


Jankey Rai V. Emperor (Das, J.) 


ws./r.k. 


Case remanded. 
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JwAEA Prasad and Foster, JJ. 

E. W . C. Moore and another — Defen- 
dants — Appellants. 



Makhan Singh — Plaintiff — Bespon- 
dent. 

Second Appeal No. 1247 of 1917, De- 
cided on 15th August 1919 from decision 
of Addl. Sub-Judge, Mozufferpur, D/-27th 
August 1917. 

(a) Transfer of Property Act (4 of 1882), 
Ss. 106 and 117 — Tenant holding over with 
landlord’s consent remains tenant and can- 
not set up adverse title — Adverse possession. 

A lessee, who, after expiry of the term of his 
lease, holds over with consent of the lessor, occupies 
the same character as he did under the expired 
lease, and has no right to set up any title ad- 
verse to tint of the lessor and in derogation of 
the rights of the latter. [P 255 C 21 

(b) Transfer of Property Act (4 of 1882), 
Ss. 106 and 117 — Consent to tenant holding 


over does not create new tenancy. 

The mere consent of a landlord to a tenant 
holding over after the expiry of the term of his 
lease, during the pendency of negotiations for a 
fresh lease, does not create a contract of tenancy. 

fP 256 C 21 

(c) Transfer of Property Act (4 of 1882), 
S, 106 — S. 106 does not apply to agricultural 
tenancies unless so made by Local Govern- 
me nt 

Except in so far as its provisions may be made 
specially applicable by the Local Government to 
agricultural leases, S. lOG has no application to 
such leases. [P ^56 0 21 

(d) Transfer of Property Act (4 of 1882), 
S. 117 — Tenant bolding over — Notice of 
ejectment is not necessary. 

A tenant who holds over against the wishes of 
the landlord is not entitled to any notice to 
quit before a suit for ejectment is filed against 
him. [P 250 0 21 

s. C. Mitter and S. K. Mitter — for 


Appellants. 

L. N. Singh — for Respondent. 

Jwala Prasad, J. — This appeal arises 
out of a suit brought by the landlord to 
eject the defendants from the lands in 
suit, said bo consist of 4 bighas of zeraifc 

land. , 

On 4th March 1898, on behalf of the 

plaintiff, his mother gave bo the defen- 
dants a lease called Sadhaua Patawa 
theka of 5 annas G gandas 2 cowries 2 
karants pucca patti hearing Touzi No. 
5510/2 in Mouza Tandaspu-r Joka, Fer- 
gana Nezamuddinpur Bogra. along with 
the shares owned by the plaintiff in other 
mauzas The share leased in the raauza 
included some lands in the direct pos- 
session of the lessor. The lease was for 
rterin of 9 years from 1306 to 1314 F.S. 
After the expiry of the lease the defen- 


dants, upon the requisition of the plain 
tiff, gave up possession of the leasehold 
property from the month of Kartickl315 
F. S. with the exception of 4 bighas 
of the zerait land in dispute. The plain- 
tiff’s case is, as stated in para. 5 of the 
plaint, that the defendants continued in 
possession and occupation of the land in 
suit on the pretext of obtaining a fresh 
lease in respect of the shares in the 
mauzas as mentioned in the Sadhaua 
Patawa lease referred to above, and upon 
that pretext they obtained permission of 
the plaintiff to continue in possession of 
the land in suit during the pendency of ’ 
the negotiations regarding the renewal of 
the lease in the village. The negotia- 
tions however fell through. The plain- 
tiff then demanded possession of the land 
in suit from the defendants, but the de- 
fendants declined to give up possession 
of the land. 

In 1911 the plaintiff instituted a suit 
No. 730 of 1911. for ejectment of the de- 
fendants from the lands in suit, upon the 
ground that the defendants were tres- 
passers upon the lands and that the said 
lands were the zerait of the plaintiff. 
The defendants in that suit pleaded that 
they were in possession of the lands in 
l>ursuance of an oral agreement arrived 
at between the parties, whereby the plain- 
tiff bad agreed to allow the defendants 
to hold over the disputed lands on pay- 
ment of the rents at the rates prevailing 
in the locality. That suit was dismissed 
by the Munsif, who hold that the defen- 
dants had held the lands as tenants 
thereof and were not trespassers at all. 
On appeal the Subordinate Judge upheld 
the decision, holding that the defendants 
were holding over the lands with the 
permission of the plaintiff and were thus 
licensees in respect of the lands in suit. 
The status of the defendants was left 
undetermined. The judgment of the ap- 
pellate Court is dated llbh July 1913. 
The present suit was brought soon after 
that, on 2nd March 1914, after giving 
notice to the defendants to quit the 
lands in suit. The lower appellate Court 
has held that the notice was served on 
4th August 1913 and the present suit 
was filed on 2nd March 1914, that is 
after the expiry of six months of the 
term of the notice. 

The defendants denied that the land 
was the zerait of the plaintiff and alleged 
that they were in possession of the same 
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by virtue of an oral agreement with the 
plaintiff after the expiry of the lease in 
1314 F. S., on the condition of tbeir 
paying the rents at the rates prevailing 
in the vicinity. The Munsif upheld the 
plea of the defendants and dismissed the 
suit of the plaintiff. On appeal the 
Subordinate Judge by his judgment, dated 
27th August 1917, reversed the decision 
of the Munsif and decreed the suit of the 
plaintiff, holding that the defendants 
were tenants holding the lands from year 
to year and hence the tenancy was ter- 
minated by the service of notice to quit 
given to the defendants by the plaintiff. 
Aggrieved by the said decision the de- 
fendants appealed to this Court. The 
case was remanded to the lower appellate 
Court for determination of the following 
issues framed by this Court : 

“(1) Are the lands in suit zerait lands within 
the meaning of the Bengal Tenancy Act. 
(2) Was the defendant holding under a lease 
for a term of 3 ears or under a lease from 5 'ear 
to year?” 

The Court below has now remitted its 
finding upon the aforesaid issues. As to 
issue 1 the Court below has held that 
the plaintiff failed to prove the lands in 
suit to be the zerait lands as defined in 
Ss. 166 and 120, Ben Ten. Act. As to 
issue 2 the Court below, in agreement 
with the view taken by the appellate 
Court in Suit No. 730 of 1911 already 
referred to, has held that the defendants 
were holding over the lands as mere 
licensees. The finding has been made clear 
towards the end of the judgment, whore 
it has been clearly held : 

‘‘that there was no formal agreement between 
the parties after the expiry of the lease i a 1314 
F. S , but that there might have been some 
talk about the renewal of the lease with respect 
to the disputed lands. There is nothing to show 
that th«»-defendant got any extension of the 
lease. He was simply holding over the lands 
pending the completion of the negotiations with 
the tacit, if not express, permission of the 
plaintilf.” 

The Court has distinctly held that 

the defendants were holding over from 
year to year.” Under S. 51. Ben. Ten. 
Act, as well as under S. IIG, T. P. Act, 
the defendants upon tine aforesaid finding 
would be deemed to have been occupying 
the lands in dispute upon the same con- 
ditions as those contained in the original 
lease, by virtue of which they were ad- 
mitted into the occupation'of the lands in 
suit as part and parcel of the share of 
the plaintiff, leased to them in the vil- 
lage in question. S. 116, T. P. Act, says 


that if a lessee remains in possession of 
the property leased to him after the ter- 
mination of the lease and the lessor or 
his legal representative accepts rent from 
him or otherwise assents to his continu- 
ing in possession, in the absence of an 
agreement to the contrary, the lease shall 
be considered to have been renewed from 
year to year or from month to month ac- 
cording to the purpose of the property 
leased. S. 51, ‘Ben. Ten. Act, embodies 
the principle of S. 116, T. P. Act. It is 
obvious that if a lessee holds over after 
the expiry of the term of his lease with 
the consent of the lessor, as in this case, 
he, the lessee, occupies the same char- 
acter as he did under the expired lease. 
The status of the defendants in the pre- 
sent case is undisputed to be that of a 
tenure-holder as defined in S. 5, Ben. Ten. 
Act. The share in the village belong- 
ing to the plaintiff and formed into 
a separate patti was leased to the de- 
fendants for the purpose of collect- 
ing rents or bringing the lands under cul- 
tivation by^establishing tenants thereon. 

The land in suit was described in 
the lease as zerait Whether the de- 
fendants are bound by the description, 
or whether the description would bo ac- 
cepted by a Court as conclusive evidence 
of the character of the land being zerait 
is immaterial. The description sliows 
at least tlmt the land was in direct pos- 
session of tlio landlord and it has been 
so recorded in the Survey Record of 
Rigiits in which the land has been des- 
cribed as bakasht, i. e., under tiio direct 
cultivation of the landlord. The defen- 
dants after the expiry of the term of the 
lease had no right to set up any title in 
these lands adverse to that of the lessor 
and in derogation of the rights of the 
latter. The defendants were fully cogni- 
zant of their own status. In Suit No. 730 
of 1911 all that the plaintill expressly 
claimed svas that the land in suit was 
his zerait. Tlie defendants did not con- 
trovert that statement and tacitly ac- 
cepted in by alleging that they had ac- 
quired the riglit to hold over the land 
as tenants by virtue of an oral agreement 
after the expiry of the lease in question. 
If the defendants can prove that they 
hold over the lauds under tlio oral agree- 
ment set up by them the i)rinciplo of 
holding over will not at all affect their 
title and their case will then come under 
tiie provisions of the Bengal Tenancy Act 
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governing the incident; of a tenant, whe- 
ther occupancy or non-occupancy. The 
finding of fact of the Court below has 
concluded this point. 

It has been held that the oral agree- 
ment set up by the defendants has not 
been proved; all that has been proved is 
that the landlord consented to their re- 
maining in possession of the lauds during 
the pendency of the negotiations in res- 
pect of the disputed lands but that 
consent does not create a contract of 
tenancy. The consent was with the ob- 
ject of giving them the rights under 
S. 116 by holding over. Accepting the 
finding of the Court below we hold that 
the defendants were tenure-holders in 
respect of the lands in suit and were not 
jraiyats within the definition of the 
term in the Ben. Ten Act. There- 
fore the contention of the learned vakil 
on behalf of the appellants that the suit 
of the plaintiff is barred by the provi- 
sions of S. 44, Bengal Tenancy Act, 
must fail. That section applies to non- 
occupancy raiyats, and the ^defendants 
nob being such raiyats the section has no 
application to the present case. It is 
now unnecessary to consider the objec- 
tions of the learned vakil ai>pearing on be- 
half of the respondent as to the finding 
on issue 1, namely, that the lands in suit 
are not the zerait lands within the mean- 
ing of the Bengal Tenancy Act. It would 
be sufficient to mention that all the ob- 
jections appear to have been disposed of by 
the Court below and that there is noth- 
ing to show that the view taken by the 
Court below is not correct. The plain- 
tiff has not been able to prove within 
S. 120, Ben. Ten. Act, that the land 
in suit is the zerait land of the pro- 
prietor. No doubt the defendants ought 
to have denied the character of the land 
as zerait in their written statement in 
Suit No. 730 of 1911. But it is more 
than doubtful whether the scope of that 
suit was such as to make the omissiou of 
the defendants to make an express denial 
of the allegation of the plaintiff operate 
as res judicata on the question as to whe- 
ther the land is the zerait of the malik. 

The learned vakil on behalf of the aj)- 
l)ellants contends that the defendants 
cannot be ejected from the lands in ques- 
tion inasmuch as the notice served by the 
plaintiff was not sufficient in law. The 
lower appellate Court held in its judg- 
ment dated 27th August 1917, before the 


case was remanded for further finding, 
that the notice was served upon the ap- 
pellants on 4th August 1913, and the 
present suit was brought on 2nd March 
1914, after the expiry of six months, the 
berm of the notice, and hence the notice 
was sufficient and valid in law. The 
contention of the learned vakil is that the 
appellants were entitled to have six 
months’ notice before the plaintiff could 
terminate the lease in question. This 
contention is based upon S.-106, T. P. 
Act. 

% 

In the first place it is doubtful if 
S. 106 applies bo the land which was 
used by the plaintiff for agricultural pur- 
poses for S. 117, T, P. Act, exempts leases 
for agricultural purposes from the opera- 
tion of Ch. 5. T. P. Act, in which S. 106 
happens to bo except in so far as the 
Local Government with the previous 
sanction of the Governor-General in 
Council may by notification published in 
the Local Official Gazette declare all or 
any of such provisions to be applicable 
in the case of all or any of agricultural 
leases. We have nob been shown any 
notification issued by the Government 
under the latter part of S. 117 and hence 
S. 106 does nob apply to agricultural 
leases. Assuming for the sake of argu- 
ment that the section does apply to 
agricultural leases, the lease terminated 
in 1314 P. S. The defendants held over 
the lands with the consent of the land- 
lord in the succeeding year during the 
pendency of negotiations for a lease of the 
share of the plaintiff in the village. The 
negotiations having fallen through, the 
plaintiff regarded the continuance of the 
possession of the defendants as that of a 
trespasser upon the lands and con- 
sequently brought Suit 730 of 1911 re-J 
ferred to above. In that case, as has 
already been observed, the defendants 
were held as having been allowed to con- 
tinue to hold over the lands after the 
expiry of the lease as mere licensees. 
The plainbill did not at all treat the 
defendants as tenants of the lands. The 
suit of 1911 is a clear notice of the in- 
tention of the plaintiff to evict the de- 
fendants from the lands in suit. No 
fresh tenancy having been created as 
held by the Court below, it would appear 
that no notice under S. 106 was at all 
necessary. This view has been taken in 
two cases, N andikolla Gopalan v. Man- 
yam M alialakshami Amma Zemindarini 
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Caru (l) and Gokiil v. Chand Shib Cha- 
ran (2). The facts of the latter appear 
to be very similar to those of the present 
one, where the defendant continued to 
hold over possession of the house after 
the expiration of the te«m of the lease 
in defiance of the authority of the lessor, 
and it was held that he was not en- 
titled to a notice to quit under S. 106, 
T. P. Act. In the present case 
plaintiff gave a notice on 4th August 
1913 (corresponding to 17th Srawan 
Ii5;t0 ) requiring the defendants to 
quit the lands by 1st Asin I32l. The 
suit was brought on 2nd March 1914. 
The defendants were therefore gis^en 
sufficient notice in the present case. If 
the case is governed by the provisions of 
the Bengal Tenancy Act applicable to 
tenure-holders, no notice appears bo have 
been prescribed by the said Act; much 
less a notice of six months, as the learned 
vakil on behalf of tlie appellants contends 
his clients were entitled to in this case. 
The contention is therefore overruled. 

The result is that this appeal is dis- 
missed with costs. 

Foster, J. — I concur. In my opinion 
the defendant has been holding as a 
tenant of a tenure, as defined in S. 5, 
Ben. Ten. Act. My reasons are that in 
1915 F. S. the two parties agreed to the 
defendant remaining on the land, he 
having hitherto held it as tenure-holder, 
and that tliey were conteuiiplating a re- 
newal of the tenure in respect of th»t 
very land. It is (piite obvious that 
neither [)arty contemplated a raiyabi set- 
tlement. It also seems to me that the 
eetblomenb was for that year only. There 
is nothing to show to the contrary, and 
the parties were expecting a renewal of 
the tenure. So even if it be considered 
« new settlement, as the appellant would 
have held it to be in 1315, it was only a 
new settlement for one yetiv and it was 
a settlement ol a tenure. That apparently 
was renewed witli the tacit assent of 
the landlord year by year up to the year 
1320. I gather this from the decision of 
suit No. r 30 of 1011, Bat wim". has been 
the [losition since 1320.' The defendant 
cannot say for a moment lhab he held 
over the land ns a raiyab with the assent 
of the landlord in tlio years 1321, 1322 
and the otlier succeeding years, year by 
year; for that is necessary to justify his 

(iV tiOiOl 7 I.‘C. 8.~ 
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remaining on the land. If there is no 
landlord’s assent, then the defendant has 
lost his status. Giving the very best 
position possible to the defendant, it 
could only be that of a tenant by suf- 
ferance, and that tenancy is terminable 
at the will of the landlord. I think that 
the notice issued in August 1913 was 
sufficient expression of the landlord’s 
will to determine that tenancy. It is 
quite clear, hovvever from the record 
that the defendant has been holding the 
land against the wdshes of tde landlord; 
and his allegations, both that he has been 
given a raiyati settlement and that the 
landlord had assented to his possession 
of the land, are untrue and disingenuous. 

v.s./r.k. Appeal dismissed, 
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Jwala Prasad, J. 

Raghuiiatk Kahar — Defendant — Ap- 
pellant. 

v. 

Rama Rattan Fandey — Plaintiff — 
Respondent. 

Appeal from Appellate Decree No. 
1036 of 1917, Decided on 28th July 1919, 
from decision of Sub-Judge, Shahabad, 
D/. 30hh May 1917. 

fa) Civil P. c. fS of 1908). S. 35 (2) — 
S. 35 (2) is not applicable when suit not de- 
cided on merits. 

Section 35 (2l does not apply where a suit is 
disposed of without adjudication upon tlir> merits. 

LP 258 O 21 

(b^ Civil P C. (5 of 1908), S. 35 — No deci- 
sion on merits — Only question being as to 
costs incurred — Court is to decide it on cer- 
tain principles — Appeal and second appeal 
lies. 

Where there is no decision in a suit upon the 
merits of tbo case and the question to be decided 
by tl>e trying Court relates otily to ti>o costs in- 
curred in the suit, the Court, in deciding the 
matter as to co.^tts, exercises a judicial discretion 
based upon certain principles and, as such, its 
order is 5ippeiilaV>le. Similarly, as tlie onler cf 
the Court of A(>pcal as to costs involves matiers 
of principle, it is subject to second api>8al. 

LP 25^ C 2l 

N. C Roy, Ragho Pershad and Shives- 
war Dayal — for Apfiellant. 

Parmeshirar Duyal, llarnandan 5a- 
hay and Jadiibaus tSahay — for Respon- 
dent. 

Judgment. — This appeal comes l^efore 
us from the decision of tlie Subordinate 
Jiilge of Shaliaharl, dated 30tli May lt)17, 
and relates to a very stnall sutn of costs 
awarded to blio i)laintilT in respect of a 
suit brought by the latter in the Court of 
the Munsif of Arrah on 27th March 1916. 
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In that suit the plaintiff claimed a decla- 
ration that a moiety of a house attached 
in execution of a decree, which had been 
obtained by defendant 1 against defendant 
2 and advertised for sale, belonged to him 
and that the same was not liable for the 
decree of defendant 1- Ex. A, an order 
sheet of Execution Case No, 181 of 1916, 
shows that the house in question was ad- 
vertised for sale to be held on 3rd April 

1916. After filing the suit the plaintiff 
obtained an order from the Court on 4th 
April directing the other half of the pro- 
perty, which was not claimed by the 
plaintiff, to be sold first and accordingly 
half the share in the house belonged to 
defendant 2 was sold on 6th April 1916 
and fetched a value which entirely satis- 
fied the decree of defendant 1. There 
was therefore no necessity of selling the 
share claimed by the plaintiff in the suit. 
Accordingly, on 27th April, defendant 1 
filed a written statement stating that at 
that time no decree was under execution 
and that the property in suit, namely, 
half the house, was not at all advertised 
for sale in execution of any decree and 
hence the plaintiff's suit was premature 
and ought to bo dismissed. The case 
was adjourned to 6th May for the plain- 
tiff to prove service of summons upon de- 
fen'^ant 2. 

On ()th May defendant 2 took time to 
file a written statement but did not do 
so, nor did he since then appear in the 
suit. The following issues were framed 
for trial as betw-een the plaintiff and 
defendant 1 : (1) Has there been any at- 
tachment of the plaintiff’s share in Exe- 
cution Case No. 181 of 1916 ? If so, lias 
the plaintiff any valid cause of action to 
bring the suit ? (2) Is the suit prema- 
ture ? (3) To what relief, if any, is the 

plaintiff' entitled ? Put when the case 
was ultimately taken up on 2nd January 

1917, the Court discovered that there 
was no necessity of trying any of the 
aforesaid issues framed in the case, inas- 
much as the share claimed by the plain- 
tiff was net sold at all and the decree of 
defendant 1 was long before satisfied by 
the sale of the property of defendant 2. in 
Execution Case No. 181. The Court 
therefore went into the question of costs 

only, as to which it hold that 
“this (juestiou should have becu decided long ago 
had not the plaintiff taken several adjournments; 
and so a good many 'unnecessary co.sts could 
have been avoided. The plaintiff could have be- 
sides had this sale stayed by the simpler process 


of filing a claim in the execution case instead of 
filing a regular suit, and could have got this re- 
medy by spending only a rupee if he liked 

Hence I think that the plaintiff is not entitled 
to the fulheourt-fees he has spent as he did not 
try for the simpler procedure at first. Id all 
fairness I think further that it will serve the- 
ends of justice fully if we set off the costs of the- 
defendant as awarded on 28th July 1916 with the- 
costs of the plaintiff and hold that the two havo- 
been satisfied by being thus set off. If the plain- 
tiff was harassed by the first attachment, the 
defendant too has been sufficiently harrassed in 
return by the adjournments and subsequent de-r 
lays caused by the plaintiff.” 

As the costs of both the parties were 
as above indicated, set off one against the^ 
other, no decree for costs was prepared 
by the Munsif. Against this order of the 
Munsif the plaintiff appealed to the Dis- 
trict Judge and the appeal was ultimately 
heard by Mr. Abdul Jabbar, Subordinate 
Judge. By his decision of 30th May the 
Subordinate Judge upset the order of tho 
Munsif and held that the plaintiff was 
entitled to costs incurred by him in both 
the Courts, except that he should get 
pleader's fee as in an ex parte suit. De- 
fendant 1 has therefore appealed to this- 

Court. 

A preliminary objection was taken on 
behalf of the plaintiff- respondent that no 
second appeal lay to this Court against 
the order of the lower appellate Court. 
Beference has been made to S. 35, Civil 
P. C., in support of this contention. That 
section gives full discretion to the Court 
in the matter of awarding costs in a suit. 
That discretion was exercised by the 
Munsif, who had the seisin of the case, in 
favour of the appellant, ani if the con- 
tention of the respondent were good his 
appeal to the Court below was incompe- 
tent, The respondent cannot also rely 
upon Cl. (2). S. 35, wliich embodies the 
principle that a successful litigant is 
entitled to his costs, inasmuch as the suit 
was “ disposed of without adjudicating 
upon the merits.” as neither party press- 
ed for that before the Munsif. There 
was no decision in the suit upon the 
merits'of the case and the question to be 
decided by the trying Court related only 
to the costs incurred in the suit. The 
Court in determining the costs had to 
exercise the judicial discretion based up- 
on certain principles and as such the 
order of the Munsif was appealable to 
the lower appellate Court. Similarly, 
the order of the latter as to costs involves 
matters of principle and as such is sub- 
ject to second appeal to this Court. This- 
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contention of the respondent is therefore 
overruled. 

I agree with the Court below that de- 
fendant 1 having attached the entire 
house, it was open to the plaintiff to 
bring the suit to have it declared that 
half the share in the house belonged to 
him and was in his possession and that 
the same was not liable to be attached or 
sold in execution of the decree of defen- 
dant 1 against defendant 2. Defendant 1 
was therefore liable to the costs incurred 
by the plaintiff in instituting the suit. 
The plaintiff obtained an order on 4th 
April that the share of defendant 2 in 
the moiety of the house should be sold 
first and that on 6th April that share, 
being sold, fetched a price whereby the 
entire decree was satisfied and the sale 
was confirmed on lObh June. Defendant 
1 in the written statement of 27th April 
clearly stated that the decretal amount 
was realized by the auction-sala of half 
the share of the disputed property and 
that there was no necessity for the de- 
termination of the plaintiff’s right. The 
issues in the case did not at all question 
the right of the plaintiff in the house, 
and the only question raised was whe- 
ther the plaintiff had any cause of action 
on account of the result of the Execution 
Case No. 181 of 1916. It is therefore iu- 
conceivablo why after this the plaintiff 
persisted in going to the trial of tlje case 
and not withdrawing from the suit. He 
went to the length of applying to the 
District Judge for the transfer of the case 
from the file of the Munsif and thus d-?- 
layed tiie disposal of it, and when the 
case came back from the District Judge 
the plaintiff went on taking adjournment 
after adjournment although the defen 
dant was ready, and the Munsif was per- 
fectly right in holding tint the question 
as to the costs could have been deter- 
mined long before if the plaintiff had not 
taken these adjournments. 

The plaintiff is therefore responsible 
for the delay in the disposal of the case 
and he is thus not entitled to any costs 
Buhse luent to the filing of the written 
statement by the defendant. I may «o 
further and hold that the Court itself 
ought to have disposed of the case at the 
time when the issues were frameil in the 
case, inasmuch as it was clear to the 
Court at that time tliat tlie decree of de- 
fendant 1 was aatisiiod and that the cause 
of action ceased to exist, particularly so 


when both the present title Suit No. 67 
and the Execution Case No 181 were 
going on simultaneously in the very 
Court and the same Munsif by his order 
of 4th April directed that the plaintiff's 
share was not to be sold in the first in- 
stance and on that very day sold the 
other half of the property whereby the 
entire decree was satisfied. At least at 
the time when the issues were framed 
the Court was cognizant of the facts of 
both the cases and ought to have decided 
the title suit without so many adjourn- 
ments extending over eight months. The 
adjournments appear to have been made 
automatically and the Munsif does nob 
appear to have exercised his mind as to 
their reasonableness. The matter in- 
volved in this case is in itself not of 
great value, but is a sample of the pro- 
cedure that is adopted by the Courts be- 
low in adjourning cases as a matter of 
course from month to month without 
looking into the requirements of the 
cases and the possibility of their being 
disposed of on the dates fixed for their 
hearing. Much of the harassment to the 
parties and the costs incurred in the case 
could have been saved if the Munsif were 
alive to what he was cloiog. 

Now, whether the delay in the dis- 
posal of the case was due to the indiffer- 
ence of the Court or to the laches of the 
plaintiff, it is certain that tlie det'enclant 
13 not liable for tlie costs incurred by the 
plaintiff' on the aJjoumed dates, for ho 
the defendant) was ready on all the 
dates. The plaintiff is therefore entitled 
to the costs of the suit incurred by him 
up to the time the issues were framed. 
Cut of the costs thus incurred Rs. 6* 
which was duo to aefendant 1 from Urn 
plaintiff as costs of adjournment awarded 

oii-u ? to tho latter by its order of 

28th July i9lG, shouKl he deducted. Tho 
plaintiff will boentitleii to the balance of 
the costs incurred in the first Court aud 
the decree of the Munsif is therefore 
varied accordingly. The plaintiff was 
therefore entitled to prefer an appeal to 
the lower appellate Court for recoverv of 
the balance and the costs of the lower 
appellate Court will be assessed upon the 
sum that the plaintiff was nfcitlod to get 
in the Munsif s Court. The decree of the 

lower ajipelUte Court is also varied to 
that extent. 

ihe appeal parti illy succeeds in tliis 
t.ouib, i^ach party win tliorefore bear 
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the costs of this appeal in proportion of of rent-in-kind to render the produce 
Its c^ts. A decree will be prepared by raised or received by him fit to betaken 
this Coui'b incorporating the costs of both bo market 


the Courts below according to the afore- 
said directions. 

V.S./r.k. Appeal partly accepted. 
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Full Bench 

Dawson-Milder, G. J., Aticinson and 

Ad\mi, JJ. 

Bhika7ipur Sugar Concern, In the 
master of. 

Civil Misc. Judicial Case No. 74 of 
1919, Decided on 14bh August 1919, by 
the Offg. Member of the Board of Reve- 
nue, Berar. 

lncome*tax Act (7 of 1918), Ss. 2(1) (b) 
and 4 — Income from manufacture of sugar 
made from sugarcane grown in land is not 
exempt as ag> icuitural income. 

Toe pioits d-ii'ivel by a factory from the sale 
of a 'inis led product, such as s’Jj^ar, maaufac- 
tered at tbc factory from the ra^r material grown 
by its I'ervaat.H on its own land is not exempt 
from tlie {aymeut of income tax, as the in- 
c 'ine SJ derived is not agricaltnral iaco ne within 
the meaning of S. 2(1) (b) LP2CI C 2; P 262 Cl; 

P2G3 C 2d;F 2G'3 C Ll 

P. Ke^inedy and 5. C. Mitter — for 
Objectors. 

Advojate-Oeneral, Bengal, and Govt. 
Advocate, Bihar and Orissa — for the 
Crown. 

Dawson-Miller, C. J. — This case has 
been referred to the High Court by the Mem- 
ber of the IBoi-rd of Revenue of this Pro- 
vince under the provisions of S. 5L, 
Income tix Act, 1918. Tlie reference 
was male in the course of procseiings 
uu ier the Act relating to the assessment 
bo iiicouio tax of the BhiUanpur Sugar 
Concern. The question upon which the 
opinion of the High Court is sought is 
whether the Bhiktnpur Sugar Concern is 
to i)ay income-tax in respect of 
that portion of its profits derived from 
the sj-le of the finishel article in so far 
as it is manufactured from sugarcane 
grown by its own servants on its own 
laud, or whether it is exemptel on the 
ground t hat such income is “agricultural 
income" vvifchin the meaning of Ss. $5 and 
4 Ot the Act. By S. 4 income of this 
nature is not ciiargeahle to income-tax. 
Bv 8. 2 agricultural income is defined. By 
clause (1) (6) of that section agricultural 
inci^ine includes any income deriv- 
ed fr )'n (0 a^ricaUare, or {ii) the 

performanoe hv a cultivator or rece ver 
ol rent in kind of any process ordinarily 
emi)loyed by a cultivator or receiver 


It is contended on behalf of the fac- 
tory that the income derived from the 
sale of the finished product manufactured 
by them at their factory from the raw 
material grown upon their own land is 
covered by the words of 8. 2 (l) (6) 
which I have just quoted. In order to 
determine this question it is necessary 
to consider the circumstances under 
which the factory carries on its business. 
It is owned by a private company, the 
business being conducted under the direc- 
tion of a manager who is also a share- 
holder in the company. It owns a sugar 
factory equipped with modern machinery 
by which the sugarcane is converted into 
refined sugar ready for domestic pur- 
poses. It carries on business on a large 
scale. During the year of asssssment 
744,398 rnaunds of sugarcane, of which 
rather more than half was grown on the 
factory’s own land passed through the 
mills, the remainder being purchased 
from cultivators of sugarcane in the 
neighbourhood. The gross proceeds of 
this sugarcane amounted to nearly 6 
lakhs of rupees and that of molasses for 
the same perio i to about Rs. 44,000. 
The neb profits tor the year were stated 
to be Rs. 1,75,000, on which income-tax 
has been assessed at Rs. 10,937. The 
factory has lodged an objection in respect 
of Rs. 7,804 of this assessment as re- 
presenting a tax on the profits derived 
from sugarcane grown by themselves. 
From the accounts it appears that the 
agricultural branch which d^als with the 
cultivation of the raw material and the 
factory branch are kept separate. It is 
not stated what the nrofics of the agri- 
cultural branch are, but these would 
appear to be exempt from taxation. The 
process of manufacture adopted by the 
factory is similar to that employed by 
other sugar refineries in other pares of 
the world. 

The main question for determination 
is whether the process of manufacture 
carried on by the company can be sai i to 
be the performance by a cultivator of 
any process ordinarily employe 1 by a 
cultivator to renter the produce raised 
fib to be taken bo market. In order to 
determine this it is necessary to inquire 
as to what are processes ordinarily em- 
ployed by cultivators of sugarcane. It 
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is common ground that the vast bulk of 
the sugarcane in this country is cultiva- 
ted by raiyats of agricultural villages. 
This they either sell in a raw state to 
middlemen or owners of factories or 
country mills, or they reduce it by cer- 
tain simple processes of crushing and 
boiling to a substance known as rab, a 
kind of molasses in a crude state, and 
then sell it to the factories where it is 
subjected to a further process of redne. 
ment in order to make it fib for domestic 
use as sugar. It is also not disputed 
that a very small fraction of the sugar- 
cane produced in the country is grown by 
the owners of factories themselves. The 
facts of which I have given a short sum- 
mary are more fully referred bo in the 
order of reference of Mr. !\IcPherson, the 
Ofiiciting Member of the Boar 1 of Reve- 
nue, but I have stated enough to show 
that the processes employed by the fac- 
tory are in kind as well as in degree 
vastly ditleronb from those ordinarily 
employed by a cultivator in order to ren- 
der the produce fit for the market. In- 
deed the market to which the cultivator 
ordinarily takes his wares is not the 
sa ne market as that in which the refined 
sugar manufactured by the factory is 
sold. The market of tlio vast majority 
of cultivators of sugarcane is the sugar 
refinery itself or the country mill. Tiie 
market of the sugar factory is the retail 
dealer of the finished product fit for do- 
mestic use, and in my opinion it is not 
possible to hold that the processes em- 
ployed l>y a sugar factory in order to 
render it fit for tlieir customers are those 
ordinarily employed by a cultivator to 
render it fit for his. It is true that the 
cultivator in some cases subjects the raw 
material to certain manufacturing pro- 
cesses resulting in the production of tlie 
juice or raO before disposi ng of it to liis 
customers, bub even assuming ' that the 
performance of these processes by the 
cultivator would corno within tlie ‘mean- 
ing of S. 2 (l) (6) (ii), tlie matter so far 
as he is concerned stops there, and a great 
deal more has to he done by the factories 
to refine an I crystallise the pro Ivict be- 
fore it is fit for the market with which 
they deal 

It was contenlol on behalf of the ol). 
joctor that the words '‘f»rocess ordinarily 
employed” have reference to the pro- 
cesses ordinarily employed by sugar fac- 
tories or anyone else, if they happen to 


be cultivators, in rendering the produce 
fit for the market and that if a person is 
a cultivator and employs such pro- 
cesses in the ordinary course of his busi- 
ness, he comes within the exemption 
created by the section. I do not think 
the section can be read in this sense. It 
refers to the performance by a cultivator 
of a process ordinarily employed by a 
cultivator, which I think means in 
ordinary use amongst cultivators and nob 
to a process ordinarily employed by any- 
boly else, and had the meaning been 
that contended for, it is difficult to see 
what operation can be given to the 
words *hy a cultivator or receiver of 
rent in kind. 

It is next contended that as this is a 
taxing statute, it should be strictly con- 
strued in favour of the subject, and if 
there is any ambiguity in the meaning he 
should be allowed the benefit of the 
doubt. I do not think tlie cousbruebion 
of the section gives rise to any dilficulby. 
The real question for determinaiion is 
one of fact, viz. whether the process 
employed by the factory is that in ordi- 
nary use by cultivators, and in my opinion 
the evidence shows that it is clearly not. 
It is further contended that the history 
of the assessment to taxation of the in- 
come of the Bhikanpur Factory tlirows 
some light upon the intention of the 
Legislature. In 1912 the Commissioner 
of Tirhub on an olqoction by the f;iclory 
exempted them from assessment on the 
lirofits of their home grown produce, his 
decision being based upon an opinion ex- 
pressed by Sir G. 0. Paul, Advocate- 
General of Bengal, in the year 1886 
relating to the assessment of indigo and 
tea concerns. We have no information as 
to the processes alopted by indigo or tea 
planters and are unal)le to judge how far 
that opinion may he relevant to the facts 
of the pro.sent case, but it is contended 
that notwithstanding the decision of the 
Commissioner of Tirhut tlie legislature 
in passing the Act of 1918 re-enacted in 
S. 2 the provisions of the previous Acts 
in practically identical language and 
must therefore be taken to have concurred 
in the interpretation placed upon the .Act 
hy the Comtuissioner of Tirhub in 1912. 
It appears however tliat in 1911 the 
i^oard of Jloveniio were not sitislio I with 
this decision and placed rho matter he- 
foro the Local Government an I finally 
before tlie Government of fiidia, with the 
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result that the Bhikanpur Factory was 
assessed on the whole of its profits for 
'•the year 1916-17. This assessment has 
^een paid under protest and a suit is still 
pending i-n connexion with it, which it 
has been agreed shall abide the result of 
the present reference. I agree where 
there has been a long course of decisions 
determining the construction of a statute, 
this may be taken into consideration in 
construing a new enactment passed in the 
same terms as pre-existing statutes, but a 
single decision such as that referred to 
cannot, in rny opinion, form the basis of 
any presumption as to the intention of 
the legislature in the present case. 
Moreover, as is pointed out by Mr. Mc- 
Pherson in the order of reference the 
word 'factory,” which appears in the 
proviso to 'sub-Cl. (o), S. 5 of the old 
Act, has been omitted from S. 2 fl) (b) 
(iv) of the present Act “presumably lest 
its presence might lend colour to any claim 
of the nature now under consideration.” 

It is further contended that the 
factory was never taxed before the year 
1916-17 and for many years they have 
made an income from sugar. There is 
however no evidence on the record to 
show how long the manufacture of sugar 
by this factory has been going on. We 
are told tliat it turned its attention to 
sugar in the year 1906, as did also many 
indigo planters at a time when the syn- 
thetic process of indigo manufacture in 
Kurope materially interfered with the 
business of indigo planters in this 
country. Wliat the process of manu- 
facture adopted by tlie Bhikanpur Factory 
at that time was we do not know, but in 
any case I do nob think the fact that it 
has escaped taxation in the past is in 
itself a good reason why it should still 
escape, unless it is in fact exempted by 
I lie Income-tax Act itself. Inmyopinion 
they are not exempted under the clauses 
of the Act relied on for the reasons above 
given, and 1 would answer in the affirma- 
tive the Question submitted to us whether 
.the Bhikanpur Concern is liable to in- 
come tax in respect to that portion of its 
iproduce whicli is derived from sugarcane 
igrown by its servants on its own land, and 
in the negative the <iuestion whether ibis 
exempted by reason of the provisions con- 
tained in S. 2 (i) (b) (ii) of the Act. 

A further point was taken by the 
learned Advocate-General on behalf 
of the Board of Kevenue, viz. that 


a company in the position of the 
Bhikanpur Concern cannot be said to 
be a cultivator within the meaning 
of S. 2 of the Act. He pointed out that 
the company really consisted of two dis- 
tinct entities, one interested only in the 
production of sugarcane and the other in 
the manufacture of refined sugar, and the 
accounts show that the factory branch 
really bought from the agricultural branch 
the raw sugarcane at a fixed valuation of 
7 annas per maund, which was credited 
to the agricultural branch in the factory 
accounts, and that in such circumstances 
the cultivation of the raw material was 
only ancillary to the manufacture of the 
finished product, whereas in the case of 
a cultivator contemplated by the Act the 
process of manufacture, such as it is, is 
merely ancillary bo the cultivation of the 
raw produce in order to make it fit for 
the market. 

In support of this contention the case 
of the Stamp Reference (l) was relied 
upon. That case dealt with the meaning 
of the term cultivator in Sch. 2, Stamp 
Act, 1879, and held that it did not in- 
clude farmers, middlemen or lessees even 
though cultivation was to some extent 
carried on by them in the area covered by 
their lease but included only those per- 
sons who actually cultivated the soil 
themselves or by members of their house- 
hold or by hired labour and with their 
own or hired stock. The question in that 
case was whether a kabuliyat executed by 
a lessee of certain land, the greater por- 
tion of which was nob cultivable or sus- 
ceptible of being treated as a cultivator s 
holding, was exempted from stamp duty 
under the Act of 1879. The Court found 
that although some small portion of the 
land might have been brought under culti- 
vation by the lessee, he was nob a cultiva- 
tor within the meaning of the Act, having 
regard to the purposes for which the land 
was held. That case does nob in my 
opinion support the contention of the 
learned Advocate-General in the pre- 
sent case. 

Having regard bo the purposes for which 
the company’s land was used and the 
fact that they did cultivate it for their 
own purposes by their own servants, 
I think they must be held to be culti- 
vators within the ordinary meaning of 
that berm. Bub in so far as they were 
carr ying on a business of sugar mannfac- 

(1> l.lSdi] o All. ajO. 
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turers, I do nob think that the processes 
used by them for that purpose were 
those ordinarily employed by cultivators 
for the purpose of rendering the produce 
fit to be taken to market. The truth is, 
in my opinion, that the Bhikanpur Con- 
cern was really acting in a dual capacity. 
In so far as they were cultivators of 
sugarcane, their operations ceased when 
they handed over the raw material to 
their factory branch. In so far as they 
were manufacturers of refined sugar, they 
were carrying on a business which re- 
■quired the adoption of manufacturing pro- 
cess not ordinarily used by cultivators 
before disposing of their produce in the 
market. In fact there is no evidence bo 
show that any other sugar factories of 
this nature convert into refined sugar 
produce grown on their own farms; but 
even assuming that there may be a few 
isolated instances in which this is done 
it cannot in my opinion be said that this 
process of manufacture is one ordinarily 
employed by a cultivator. 

Atkinson, J. — I concur in the judg- 
ment just delivered by the learned Chief 
Justice. I desire however to add a few 
observations of my own. The question 
for decision is whether the Bliikanpur 
Sugar Concern is exempt from liability 
to income-tax under the provisions of 
S. 4, read with S. 2, Cl. (b) (ii), Income- 
tax Act (7 of 191B). Before we consider 
the construction of S. 2 (b) (ii) with a 
view of imposing liability on the Bhikan- 
pur Sugar Company for the payment of 
income-tax, it is necessary to ascertain 
two facts. First, is tlie Bhikanpur Sugar 
Concern a cultivator of land ? And 
secondly, is the process which the sugar 
company employ in the manufacture of 
sugar process ordinarily employed by a 
cultivator in order to render the produce 
raised by him fib to bo taken to the 
market? The Bhikanpur Concern is a 
private company carrying on two separate 
and dilforenb classes and kinds of busi- 
ness. The company carry on an agricul- 
tural business in respect of large areas of 
land wliich they hold as miikarraridars, 
and secondly, the company also carry^ on 
a very large and extensive business in the 
manufacture anil refining of su'» ir for sale 
to consumers generally. The” respective 
brandies of the company’s business are 
independent of each other and are pre- 
sumably workei and managed by inde- 
pendent stafi's. In the reference the 


position of the Bhikanpur Company with 
regard to its different businesses is stated 
to be as follows ; 

“ The Concern is divided into two branches: 
an agricultural branch, which deals with the 
cultivation and purchase of the cane; and a fac- 
tory branch, which is concerned solely with the 
manufacture of sugar ” 

The sugar business of the company is 
managed by a. European manager; and 
for the purpose of carrying on the busi- 
ness of the sugar factory, the company 
buy sugarcane from ordinary raiyats and 
cultivators at the price of four annas per 
maund; and in addition to the purchases 
of sugarcane made by the company from 
raiyats, the sugar factory also buys from 
its agricultural branch such sugarcane as 
that branch produces from the land under 
its cultivation. The Board of Revenue 
found in the reference that the cane 
which is purchased by the company from 
cultivators is purchased at the rate 
of four annas per maund, and the cane 
grown by the Bhikanpur Company itself 
in the course of its agricultural business 
is transferred from the agricultural 
branch bo the factory branch at a uni- 
form valuation of seven annas per maund; 
and it is further stated in the reference 
that the amount of sugarcane purchased 
by the sugar factory from the Bhikan- 
pur agricultural underbaking is debited 
in the books of the sugar factory in 
favour of its agricultural branch. Thus 
the position seems to be that the sugar 
factory purchases from its agricultural 
branch the sugarcane produced by it 
at a price higlier than the ordinary 
market price payable for sugarcane to 
the ordinary cultivatiug raiyat. This 
being the situation, in my opinion the 
sugar factory cannot be said to be the 
cultivators of the sugarcane produced by 
the agricultural branch of its business. 
The sugar factory in my view is in the 
position of an ordinary purchaser from 
its agricultural branch business, just in 
the same way as tne sugar factory pur- 
chases sugarcane from individual cubiva- 
tors. 

They (the sugar factory) convert the 
product of the agricultural business into 
stock, suitable and convenient for the 
carrying on of their manufacture of sugar 
referable to that portion of their busi- 
ness connected with the sugar factory. 

I hold therefore that tho sugar factory as 
such is nob a cultivator within the mean- 
ing of S. 2 (b) (ii). Income-tax Act; and! 
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consequently that the Bhikanpur Sugar 
Factory is not within the class of persons 
contemplated as entitled to exemption 
from liability to pay income-tax under 
the Income-tax Act, 1918. Assuming 
however that the Bhikanpur Sugar Fac- 
tory is a cultivator within the provisions 
of the Income-tax Act, the next question 
that requires to be considered is, does 
the company in respect of the sugarcane 
which it raises or produces as part of its 
agricultural business submit the produce 
so raised by them to a process ordinarily 
employed by cultivators generally to 
render such produce fit to be taken to 
the market? In other w’ords the ques- 
tion is Nvhether the operations of the 
sugar factory can reasonably be described 
as a process ordinarily employed by a 
cultivator to render his produce fit to be 
taken to market. 

The Bhikanpur Company is an indus- 
trial trading concern enjoying a large and 
extensive business in the manufacture 
and refining of sugar; and it purports to 
buy raw material .in its raw condition or 
in a crude state, and convert it into the 
refined and finished article for human 
consumption in the market of the consu- 
mer; and for the purpose of its business 
the sugar factory has erected costly ma- 
chinery of the most improved and scien- 
tific character in order to produce the 
most finished article in the shape of 
sugar fit in its condition, as it leaves the 
factory, to bo used for all domestic pur- 
poses. Having considered the evidence 
in the case, I am satisfied that the pro- 
cess employed by the sugar factory in 
the manufacture of sugar is not that 
ordinarily employed by a cultivator in 
rendering the sugarcane’ produced by him 
fit to be taken to the market and in 
my opinion the argument addressed to 
us by Mr. Kennedy begs the whole ques- 
tion when he contends that because the 
sugar factory has to treat tlie sugarcane 
in a certain way in its initial stages in 
order to render the raw material fit for 
more perfect manufacture as a finished 
article, that such process as is employed 
in the operations of the factory in the 
manufacture of sugar runs on parallel 
lines with the methods ordinarily adop- 
ted by a cultivator in rendering the pro- 
duce of the sugarcane pioduced by him 
fit to be taken to the market. 

Holding as I do that these two ques- 
tions which I have mentioned should be 


answered in the negative qua the rights 
of the Bhikanpur Sugar Company there 
is an end of this reference; and there is 
DO necessity to apply one’s mind to a 
minute consideration of the provisions of 
S. 2 (b) (ii). However, I would like to add 
two observations with regard to the con- 
struction of that section. In my opinion 
the process ordinarily employed produced 
by a cultivator in rendering the produce 
by him, so far as sugarcane is concerned for 
the purpose of rendeiing it fit to be taken 
to the market is the more crude and pri- 
mitive method or process referred to in 
the deposition of Abilak Dhobi, Annexuro 
G, which is the process ordinarily adop- 
ted by a cultivator in preparing the raw 
sugarcane for jiurchase by the manufac- 
turer or the millowner, as the case may 
be; nnd therefore I am of opinion that 
the market contemplated in S. 2 (b) (ii) 
is the market available to the producer 
as such and not the market for which the 
sugar factory cater, viz., the market of 
the retailer or consumer. 

Section 4 read with S. 2, Income-tax 
Act of 1918, is in my opinion a section 
designed to protect the producer,^ by 
giving to him exemption from liability 
from income-tax, as a bona fide agricul- 
turist carrying on the business of a far- 
mer in the ordinary course of good hus- 
bandry. For these reasons I respectfully 
concur in the judgment of the Chief .Tus- 
-tice, and think that the answer to th© 
reference should he that the decision 
arrived at by the Board of Revenue is 
right, and that the Bhikanpur Sugar 
Company are not entitled to the exemp- 
tion which they claim under the Income- 
tax Act of 1918. 

Adami, J. — The circumstances lead- 
ing up to this reference have been fully 
stated by the learned Chief Justice, Tho 
question referred to us is whether a com- 
pany owning a sugar factory equipped with 

up to date machinery and manufacturing 
sugar for the consumption of the public, 
can claim exemption from tho payment 
of tax on so much of its income as is de- 
rived from the sale of refined sugar mana- 
factured from sugarcane grown on lands 
belonging to the company and cultivated 
by its own servants, whether in fact such 
income is “agricultural income” within 
the meaning of S. 2, sub S. (l), Cl. (b) 
(ii). Income-tax Act, 1918, and is there- 
fore exempted from tax under S. 4 of the 
Act. Under S. 2 (l) (b) (ii) of the Act^_ 
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“agricultural income” includes income 
derived from 

“the performance by a cultivator or receiver of 
rent in kind of any process ordinarily emiloyed 
by a culiivalcr or receiver of rent in kind to 
render the produce raised or received by him fit 
to be taken tD market.” 

We have then to determine what pro- 
cess is ordinarily employed by cultivators 
or receivers of rent-in-kind to render the 
sugarcane raised or I'eceived by them 6t 
to be taken to market, and whether the 
Bhikanpur Sugar Factory, assuming it to 
be a cultivator so far as sugarcane grown 
by it is concerned, iu in fact able by a 
like process to convert the raw material 
into a substance fit for the market on 
which the concern depends for its profit 
and to which it ordinarily resorts. The 
atlidavit, Annexure G, to the reference 
shows that the ordinary cultivator of 
sugarcane cuts and strips his cane, crushes 
it in a kolhu with the help of two bul- 
locks and extracts the juice, which is 
run into an earthen vessel. The juice 
is strained through a piece of cloth and 
then removed to an iron pan wherein it is 
boiled slowly until it becomes rah. The 
rab is then sold by the cultivator to 
sugar refiners for Mie manufacture of 
sugar. Instead of converting the juice 
into rab, cultivators will often boil and 
re-boil the juice until it becomes a thick 
jolly, which is then converted intogicr or 
molasses and is used in the cultivator’s 
own house or is sold for domestic use as 
gur in the local market. 

Tlie next class arc the Indian manu- 
facturers of sugar on s small scale as des- 
cribed in Appendix F to the reference. 
They chiefly buy cano from cultivators in 
the locality and, by strippingand crushing, 
boijing and straining, make gitr cakes 
which are soaked in water. This sub- 
stance is boiled and strained and then 
stored in tanks covered with simar (tank 
weed) which causes the molasses to drain 
away and leave coarse white sugar which 
is then, after being broken up, tit to be 
taken to the market to be sold. The 
next superior class described in Anne- 
xure H are the Indian sugar refiners, who 
buy 7‘ab from the cultivators and grow 
no cane themselves. They place the rab 
in pans and hoi) and strain and reboil it 
allowing it to thicken. It is then cover- 
ed with simar which makes the molasses 
trickle of! and sugar remains. These men 
arc not cultivators, but they form the 
market to which the cultivators take the 


rab they have made from the cane grown 
by them. 

In the processes followed by these 
three classes no machinery is used other 
than the kolu (wooden crusher) or the 
Behea Mill, both of which are worked by 
bullocks. Lastly we come to the sugar 
factory such as the Bhikanpur concern. 
There the process up to the stage of the 
extraction of the juice is similar to that 
followed by the ordinary cultivator and 
small Indian manufacturer, only instead 
of bullocks machinery is used for crush- 
ing a nd the arrangements are more ela- 
borate. A much more scientific process 
however is followed in treating the juice; 
various retorts, defecators, eliminators, 
settling pans triple effect boilers, and 
centrifugals are used for converting the 
juice into rab and the rab into sugar. 
The crushing, heating and evaporating 
are done by machinery and steam. The 
process followed by the factory, as far as 
the stage of conversion into rab, is in its 
essentials the same as that followed by 
the cultivator, though far more elaborate; 
hut for the cultivator the conversion of 
the juice into rab is the end of the pro- 
cess. He has then performed the process 
which has made the sugarcane fit to be 
taken to his market, and his market is to 
be found in the smaller sugar refineries 
or larger sugar factories; otherwise if he 
dees not trouble to perform any process 
at all he sells the cane he has grown to 
a factory or to an Indian refiner who 
extracts sugar from the cane on a small 
scale as shown in annexure F, Tlie cul- 
tivator then readers the produce of his 
sugarcane crop fit for the market in 
which he is to sell it either by merely 
cutting it or by converting it crudely into 
. rab, and the market ho sells it in is the 
market in which the manufacturers and 
refiners of sugar are purchasers. On the 
other hand the object and sole business 
of the sugar factory is to produce refinel 
sugar. 

It has no sale for rab, hut instead may 
purchase it. It finds its market among 
the general consumers of sugar and tlie 
grocers who sell it *to the public. Assu- 
ming that the concein, by reason of its 
growing its own sugarcane on its own 
lands, is a cultivator for the jiurposes of 
S 2 of tlie Act, it cannot bo lield that the 
juocess performed l)y it in order to ren- 
der that sugarcane fit to ho taken to the 
market, which it is fclie object of its busi- 
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ness fco command, namely, the sugarmar- 
ket, is a process ordinarily employed by 
a cultivator who merely converts sugar- 
■cane into rah to be sold to manufacturers 
or refiners. Were we to decide otherwise, 
and follow the contention of the Bhikan- 
pur concern to the logical conclusion, we 
would have to admit that a firm carrying 
on the business of the manufacture of 
confectionery which, for the purpose of 
that business, grew its own cane and re- 
fined its own sugar, could claim to be 
exempted from tax on the income it de- 
rived from the sale of the confectionery. 
It is not necessary to dispute the asser- 
tion in the affidavit that the process per- 
formed in the Bhikanpur Factory is the 
same as that performed in all sugar fac- 
tories in India and the world. The 
point is that the processes performed by 
the factory to render the sugarcane fit to 
be taken to its market are not the same 
as those ordinarily employed by a culti- 
vator to render the sugarcane he has 
grown fit to be taken to the market in 
which he can find a sale. The factory 
cannot claim that, because up to the pre- 
liminary stage of conversion of sugarcane 
into rah the process performed by it is 
essentially the same as that ordinarily 
employed by a cultivator who sells his 
rah to the refiners and manufacturers, 
therefore the whole process, ‘which pro- 
duces the refined sugar ready for the con- 
sumer by the treatment of the rab by 
elaborate machinery, is the process ordi- 
narily employed by the cultivator. The 
produce of the factory’s cultivation may 
he the same and the preliminary stage 
cf manufacture may be the same as in 
the case of a cultivator, but the final pro- 
duce of the process is not the same and 
the market is altogether different. I 
lagroe with tlie learned Cliief Justice that 
S. 2 (1) (b) (ii), read with S. 4, Income 
Tax Act, does not apply to the case of a 
sugar factory of tlie nature of the Bhikan- 
pvu' firm, even though a moiety or more 
of the sugar manufactured is the product 
of sugarcane grown on its own lands by 
its own servants. 

\ I \\A\. nswev (tccord lugly * 
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Sakhi -Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 57 of 1918, Decided 
on 27th February 1918, from decision of 

Subdivl. Officer, Shahabad. 

Criminal P. C. (1898), S. 476 — Enquiry 
under S. 476 conducted by Magistrate other 
than Magistrate taking cognizance of case is 
not judicial proceeding and person giving 
evidence in such enquiry cannot be 
cuted for perjury- — Penal Code (1860^ S. 193. 

A Subdivisiooal Officer called upon.tbo com- 
plainant in a case pending before bim to snow 
cause why he should not be prosecuted for an 
offence under S. 211, Penal Code, and on the 
complainant showing cause sent the case to *n 
Honorary Magistrate for recording evidence, me 
latter recorded the evidence and sent the case 
back to the Subdivisional Officer. On 
tbo record the Subdivisional Officer directed the 
prosecution of the petitioner, who was a witness 
for the complainant, for perjury m * 

statement made by the petitioner before 

Held'. (1) that the preliminary enquiry required 
to be held under S. 470, Criminal P. O. could not 

be directed to be held by any other Magistrate 

except the Subdivisional Officer himself who 
thought that the case of the complainant » 

false one and gave him a chance to show cause. 
(2) that the Honorary Magistrate had there- 
fore no jurisdiction to record the evidence of the 
petitioner and that tbo petitioner therefore did 
not give false evidence at any of a judici 

proceeding within the meaning of S. 193, 1 enai 

Code and could not bo prosecutid ^^*207^0 2l 

P. E. Lall and C. N. Agarwalla—iox 
Petitioner. 

Judgment. — This is an application 
against an order of the Subdivisional 
Officer of Shahabad directing the Prosecu- 
tion of the petitioner under S. 476, Cri- 
minal P. C., for an offence under S. 19^. 
I. V. C. The facts appear to be as fol- 
lows : One Angrahit Roy lodged an in- 
formation before the police against Deo- 
narain Dusadh and others under Ss. 147. 
379 and 225. I. P. O., on 16th September 
1917. On 22nd September 1917 the com- 
plainant lodged a complaint before the 
Subdivisicnal Officer, who after examin- 
ing him on oath ordered the complaint 
to be put up with the police report. On 
25th September the Subdivisional Officer 

passed the following order: 

“Cull on the complainant to show cause why 
he should not be piosscuted under S. 211; I.P.C., 
and fix 5th October 1917." 

On 4th October 1917 the complainant 
sliovved cause by a petition asserting that 
his case was true and that he was ready 
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to prove his case by evidence. On 5th 
October 1917 the Subdivisional OGBcer 
passed the following order: 

To Rfoulvi Badruddin Choudhuri for favour 
of reoording evideuce. Court Sub-Inspector will 
cross^examme the witnesses in the lieht of police 
report.” 

The petitioner Sakhi Rai was examined 
by the complainant as a witness in the 
Court of Moulvi Badruddin Choudhuri 
and made the following statements: 

^ (a) The police officer did not go to the 
village, (b) I did net accompany the 
complainant when he went to the thana 
for lodging information, (c) I was not 
examined by the Sub-Inspector, (d) I 
was once fined Rs. 200, the decision was 
upset in appeal. 

On 6th October 1917 the evidence was 
placed before the Subdivisional Officer, 
bub the Court Sub-Inspector filed a peti- 
tion for the examination of two Sub- 
Inspectors and called for the criminal 
file register for 1915 in order to prove 
the falsity of the statements of the afore- 
said witness. On 16th October 1917 the 
Subdivisional Officer passed the follow- 
ing order : “To Mr. Haider for favour of 
recording evidence." Mr. Haider exa- 
mined one witness and the case was then 
pub up before the Subdivisional Officer 
on that very day. The Subdivisional 
Officer then made the following order : 

Call the Sub-Tiispectov Muhammad Ra>:a 
on 3rd November 1917." On that day 
Mr. Kaviraj, another Magistrate, was 
asked by the Subdivisional Officer to 
examine the Sub-Inspector Muhammad 
Raza, who after examining him submitted 
the record to the Subdivisional Officer 
again. 

On 5th Noveral)er 1917 the Subdivi- 
sional Officer on a scrutiny of the evi- 
dence of the witnesses examined by the 
several Magistrates disbelieved the com- 
plainant s witnesses and dismissed the 
complaint under S. 203, Criminal P. G. 
He also lield tliat there was no sufficient 
evidence for prosecuting the complainant 
under S. 211 and accepted the cause 
shown by him. He ho%vever drew up 
proceedings against the petitioner for his 
prosecution under S. 193, T. P. C., ap- 
parently because his statement quoted 
above, recorded by Moulvi Choudhuri 
Badruddin. was in conflict with the evi- 
deuce of the Sub-Inspector recorded by 


other Magistrates. The petitioner’s state- 
ments were recorded by Moulvi Chou- 
dhuri Badruddin in pursuance of an 
order of the Subdivisional Officer of 5th 
October 1917. Moulvi Choudhuri Badr- 
uddin was not directed by this order to 
make any local inspection or any enquiry 
and it could nob be an order under S.202, 
Criniinal P. 0., which requires that the 
Magistrate taking cognizance of an offence 
may, for reasons to be recorded by him, 
postpone the issue of process against the 
accused and either enquire into the case 
himself or direct a previous local inspec- 
tion to be made by any officer subordi- 
nate to such Magistrate: vide Hari Cha- 
7'a7i Gorai v. Siris Chandra Sadhukhan 
(1). The direction to Moulvi Badruddin 
Choudhuri was not made in terms of the 
section. There is no other section in 
the Code of Criminal Procedure under 
which the direction was given to Moulvi 
Badruddin Choudhuri to record the evi- 
dence of this witness. The same remark 
appliog to the orders of the Subdivisional 
Officer directing the evidence of the two 
Sub-Inspectors as witnesses to be re- 
corded by Messrs. Haider and Kaviraj. 

The complainant iu the case was called 
upon to show cause why he sliould nob 
be prosecuted under S. 21, I. P. C. This 
w’as obviously upon the police report 
which recommended the prosecution of 
the complainant for instituting a false 
case. The Magistrate took cognizance of 
the offence committed by the complain- 
ant under S. 211, I. P. C. S. 476, Cri- 
minal P. G., is the only section under 
which the complainant could be called 
upon to show cause why he should not 
be prosecuted. The preliminary enquiry 
to be held under S. 476 could not be 
directed to be held by any other Magis- 
trate excejib the Subdivisional Officer 
himself, who on the police report thought 
that the case of the complainant was a 
false one and gave him a chance to show 
cause. From this point of view also blie 
Honorary Magistrate Moulvi Badruddin 
Clioudhuri had no jurisdiction to record 
the evidence of the petitioner in respect 
of which he is directed to be prosecute^. 
The petitioner therefore did not give 
false evidence at any stage of a judicial 
proceeding," as is required by S. 193, 

B* 0. The order of the Subdivisional 
Oflicer directing the prosecution of the 
potiUouer under S. 193. 1. P. C., appears 
(1) [lUlO] 7 L/C. UY. ■ 
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to be without any jurisdiction. In Haibat 
Khan v. Emperor (2) it was held: 

“that tho District Magistrate before whom the 
police repoited the cafe to be false could not 
make an order directing the prosecution of the 
complainant under S. 211 upon an enquiry held 
by a Subordinate ^lagistrate, inasmuch as the 
Distric t Magistrate did not obtain knowledge of 
the falsity of the case in the course of tbe judi- 
cial proceeding.” 

This principle was followed in a later 
case in Abd^ii Hahma^i v. Emperor (3), 
The principle referred to above applies 
with {’reater force to the present case, 
in which the proceeding has been taken 
under S. 193, I. P. C., against the peti- 
tioner. I therefore hold that the order 
of the Subdivisional Olficer directing the 
prosecution is bad and should be set aside 
on the above ground alone. It appears 
that the reason for holding that the 
statements of the petitioner are false is 
that the Sub- Inspectors examined by 
Messrs. Haider and Kaviraj denied the 
truth of those statements. The fact that 
tire police authorities were directed to 
cross-examine the complainant’s wit- 
nesses shows that the direction of the 
Honorary Magistrate and the other Magis- 
trates to record evidence of the com- 
plainant’s witnesses was not in pursuance 
of an order under S. 202, Criminal P. C., 
inasmuch as the accused or the police 
officers had no locus standi to appear and 
cross-examine the witnesses for the com- 
plainant in an enquiry under S. 202, 
which enquiry is strictly restricted to 
the taking of the complainant’s evidence 
ex parte. For all these reasons the order 
directing the prosecution of the petitioner 
for giving false evidence under S. 193, 
I. P. G.. is illegal and I accordingly set 
it aside 

v.S./R K. Order set aside. 

r2> [190G1 5?3 Cal. 30. 

(3) 11903] 7 C. D. J, 371. 
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Dawson-MiijLER, O. j. and Foster, J. 

Gopolji Sa/t— Plaintiff — Appellant. 

V. 

Manhirti Kuer and others — Defen- 
dants — Respondents. 

Second Appeal No. 622 of 1918. Deci- 
del on 8th August 1919. from decision of 
Dist. Judge. Saran. D/- 4th February 

1918. 

(a) Hindu Law — Alienation — Widow- 
Necessity — Benefit of husband's soul is good 


consideration for gift — Gift must not be of 
excessive portion. 

A gift of family property by a Hindu widow 
for the benefit of ber hu<»band’8 soul is permis- 
sible and is just as valid and binding on tbe 
reversioners as if the gift had been made for pur- 
poses of legal necessity. But a gift for such a 
purpose must not amount to an exorbitant or 
excessive partioa of the whole property. 

I.P 269 0 21 

(b) Hindu Law — Alienation — - Widow- 
Necessity — Proof — On prima facie proof of 
necessity, burden of proving gift to be ex- 
cessive shifts on reversioner. 

Where in a case the donor adduces evidence 
showing a prima facie case which would justify 
such a gift, it is for tho objecting reversioner to 
prove that the property alienated was excessive 
and that therefore tho gilt was not justified. 

1.P 269 0 21 

Harihar Prasad Singh — for Appel- 
lant. 

GanesU Dutt Singh — for Respondents. 

Dawson. Miller, C. J. — This is an 
appeal by the plaintiff from a decision of 
the District Judge of Saran, dated 4th 
February 19!8, affirming a decision of 
tho Subordinate Judge. The plaintiff who 
is described by tho District Judge as a 
fairly well-to-do man with several houses 
of his own is the next reversionary heir 
of the late Dalchand Ram, who died some 
years ago leaving a widow, defendant 1, 
but no male issue, and w'ho appears to 
have been a devout Hindu. Duriug his 
lifetime he gave away much of his pro- 
perty for religious purposes. On 7th 
May 1909, some ten years after her hus- 
band’s death, defendant 1 executed a deed 
of gift of a house, part of the property 
inherited from her husband, in favour of 
Sheodip Misra, defendant 2. A few years 
later, on 10th November 1914, defendant 
2 executed a zarpeshgi deed in respect of 
the said house in favour of defendant 3 
for the sum of Rs. 1,000. It appears 
from the evidence that defendant 2, the 
original donee, has spent money in repair- 
ing tho house, amounting to some 
Rs. 200 or Rs. 300, before the zarpeshgi 
deed was effected. Shortly afterwards, 
on 12th January 1 1915, the plaintiff, al- 
though up to that time he appears to 
have taken no steps to get the deed of 
gift set aside, instituted the present suit 
claiming a declaration that the deed of 
gift on 7th May 1909 executed by the 
widow in favour of defendant 2 was 
without legal necessity and fraudulently 
executed and nob binding upon him as 
reversioner of Lalchand Ram. The defence 
to the action was that the gift was made 
on the anniversary of her husband’s sradh 
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and was for hU spiritual bene6t and 
that a gift of such a nature was, according 
to Hindu law, justifiable on the part of 
the widow. 

The District Judge found that the 
widow gave the house in ciuestion to de- 
fendant 2 who is a Brahmin, on the an- 
niversary of her husband s death and 
that she did so with religious motives. 
It is not disputed that it is competent to 
a Hindu widow to alienate portions of 
the family property for religious pur- 
poses and more particularly if the gift 
should be conducive to the spiritual wel- 
fare of her late husband. The plaintiff 
by his plaint allege! that the resources 
of the family were not such as to justify 
the gift of property of such value. The 
intrinsic value of the property itself is 
not great and according to the finding of 
the lovver Court there was no evidence 
on the record to show that at the time 
of the gift in question the wi low had no 
other property which she inlierite i from 
her husband than the disputed house and 
as far as can be gathered from the judg- 
ments of both the lower Courrs, there 
does not appear to have been any direct 
evidence as to the actual extent of 
the family property held by the widow 
at the time of the gift. In deal- 
ing with this aspect of tlie ca=i 0 , the 
District Judge said that apparently all 
that passed to the wi low from her late 
husband was this liouso. If as a fact 
there was no evidence on the record to 
show that the wi low at that time had 
no other property inherited from her 
husband than the house in question, it is 
dilficult to see how the District Julge 
arrive I at this conclusion It is not a 
distinct fin ling of fact that the widow 
hid no o-.hor property and I think it vvas 
in all probability, a view taken by him 
as bo the probable state of affairs owing 
to the absence of any evidence u[)on the 
subjoct. Both the Subordinate Ju Iga and 
the District Julge dismissed the suit. 
The former held that the gift in (ju^stion 
was for the beneit of the soul of the late 
Lilchau.l Uim an I as such was properly 
mile by his wilow on the day of the 
first barkhi sra lli of her deceased lias- 
bia<l. He hewever thought that even if 
it was the only property in her pesses- 
sion, she woul 1 even then be jusbifiei in 
alienating it for such a purpose. 

The District Julge also found that the 
alienation was a religious one made by 


the wijow to benefit the soul of her 
deceased husband and that spch an alie- 
nation was valid. He did not decide the 
question of" whether the gift would be 
valid if it were a gift of an unreasonable 
and excessive portion of the estate, al- 
though he mentions the point as having 
been raised and adds, as already stated, 
that the house was apparently all that 
passed into the widow’s hands at the 
date of her husband’s death. He thought 
however that the plaintiff’s only object 
in bringing ' the suit was to give 
vent to his annoyance at the fact that 
defendant 3 ha! acquired the zarpeshgi 
interest in the property. The judgment 
is not altogether satisfactory. There canl 
be no doubt that a gift of family property 
by a Hindu widow for the benefit of her 
husband’s soul is permissible and is just! 
as valid and binding on the reversionersl 
as if the gift had been male for the [uir- 
poses of legal necessity. This however 
is subject to the rule discussed in the 
case of Pannaciiand Chhot ilal v. Ma7io- 
hfirlal Nitndial (U that the gift for such 
purposes must net amount to an exorbi- 
tant or excessive portion of the whole 
property. In the present case it is sta- 
ted by the Subordinate Judge that there 
was no evidence as to whet.her the widaw 
possessed other property in ad lition to 
the hou^e in question and the District 
Judge has not in terms foun! otherwise. 
In this state of affairs, as I have already 
indicated, I think it must he taken that 
when he says there was apparently no 
other property which passed lo the widow 
all he meant was that so far as the evi- 
dence went, there was nothing to show 
that she had any other property. 

The question which then arises is, 
whether in the absence of any evidence 
upon this matter, the plaintiff or the 
defendants ought to succeed. The onus 
was certainly upon the defendants in the 
first instance to alduce evidence showing 
a pritna facie case which wouM justify 
the gift. This I think they did wheuj 
they proved that the gift was for thej 
spiritual benefit of tlie deceased. Jt thenj 
lay upon the plaintiff to make out that] 
the property alienated for such a purposej 
was excessive and therefore nob jvibtifiel. 
In this respect it would appear that t.hej 
plaintiff failel bo establish the case which 
he sob up in his plea lings that the re- 
sourceos of the family were not such as 
“(IJ 1.19181 42 B>.m. 130=43 1. C. 729. 



1919 


270 Patna Mt. Chakdeamaki v. Basdeo Naeain (Manuk, J.) 


to justify the gift of property of the value 
of that in question. For this reason I 
think this appeal fails and must be dis- 
missed with costs. — 

Foster, J. — I agree. 

v,S./r K. Appeal dismissed. 
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Atkinson and Manuk, JJ. 

Mt. Chandramani Koer — Defendant 
Petitioner. 

V. 

Basdeo Narain Singh and others Op- 
posite Parties. 

Civil Bevn. No. 113 of 1918, Decided 
on 10th December 1918, from order of 
Addl. Sub-Judge. Gaya, D/- 7th May 

^^MCourt-fees Act (1870), S. 12— Order 
rejecting plaint, if based on question of valua- 
tion only is non*appeaIable — But if it neces- 
sarily involves decision of category or class 
under which suit falls it is appealabl^e thou^ 
question of valuation is decided — Civil P. C. 

O. 7. R. 11. , , 

Section 12, Conrl-fccs Act., bars an appeal 
against an order rejocting a plaint under O 7, 
R 11 (b) or (c), Civil P. C.. when such order is 
based cn a question of valuation 

Where however tho order necessarily involves 
a decision of the category or class under which 
a suit falls, even though it incidentally decides a 
question of valuation, the order is 

(b) Government of India Act (1915), S 107 

Right of appeal barred— Question of 3 uris- 

diction involved — High 

either under S, 107 or Civil P. C. (1308), 

^ iVensep where the right of 

the order involves a question of cWil 

High Courtcan interfere either under S. ll.r.Civ 1 
r oi- under S 107, Government of India Act, 
Iv vi;Uie o the residue of jurisdiction which the 
Co„Vt‘"“n aUv.,s - 0 .CU 0 _«herovor . appears 


I A • 

Ceur7-fe'js"Ac^,m;; iror sufficient reasons 
ite orde; of demand on app hcat.on 

by plaintiff dV.nand iTuctifies by 

aonoXlTauce into - ^ ( VSvH 

“t'bo Cou‘rt"c“c\.Um;\a.?a Vn^sAV^’co^'urt- 
miv for good and sufficient reasons, 
fees Act 1 ‘ > f R demand on application 

'br'tTe^plaTMm^ or revise that order b>Mts o.m 

Imam, Burnendu Naraiyi Sinha 

Y ^Madhab ^uUiclT and Sunder 

anpUClo., 

„a,f “ il5. Ci.il P. 0., ip.itins 1. *o 


revise an order of fche Additional Subor- 
dinate Judge of Gaya, dated 7bh May 
1918. It is necessary to set out the facts 
briefly for the purpose of considering tho 
question of law arising for our determi- 
nation. The petitioner is the only 
daughter of one Sital Prasad ; 4Df the op- 
posite party No. 1 is her adopted son and 
Nos. 2, 3 and 4 claim to be the Gobias or 
reversionary heirs of her father. In the 
year 1917 the opposite party joined in 

instituting a suit against the petitioner 
“for the administration of the properties left by 
her father Sital Prasad by the appointment of a 
receiver,'* 

as stated in the application for revision. 
That suit was valued at B-s. 58,000 for 
the purpose of jurisdiction, but the plaint 
bore a court-fee of Bs. 10 only. ^ The 
petitioner as defendant in that suit ob- 
jected that an ad valorem court-fee ought 
to be paid by the plaintiff. On this ob- 
jection the learned Subordinate Judge 
recorded an order on 24th April 1918 in 

the following terms; _ 

“In this case the plaintiff has paid court-fees 

of Rs. 10 only. The plaintiff wants appointment 
of a receiver during the lifetime of the female 
owner on the allegation that she is wasting the 
property. This is undoubtedly a prayer for eon- 
seqiieutial relief and ad valorem court-foes ought 
to have been paid. The plaintiff is therefore re- 
quired to pay in the delcit court-fcos on the 
value of the property in suit within ten days 
from this date, otherwise the plaint will bo re- 
jected”. 

On 4th May 1918 the plaintiffs-res- 
pondenfcs applied for a review of that 
order. After hearing the pleaders for 
both parties, the learned Subordinate 
Jud^fe passed an order on 7th May 1918, 
granting the application for review set 
ting aside his order of 24th April 1918 
and directing that the case should pro- 
ceed without payment of any additional 
court- fee. Debased this order mainly 
on a decision to which his attention was 
drawn: Manmaiha Nath Biswas v, 

Roliilli Moni Vasi (l), and held that as 
the claim for the appointment of a re- 
ceiver could not be valued, Sch. 2, Art. 17, 
Cl. (vi), Court fees Act, would govern 
the case. He pointed out that the plain- 
tiffs did not want a declaration that the 
properties wore being wasted nor did 
they want an injunction upon the defen- 
dant The learned Subordinate Judge 
also frankly admitted that he would nob 
have passed the order of the 24th April 
i f is attention had been drawn to the 

(1) IVJOb] 27 All. 40G. 
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decision in Mamnatha Nath Biswas v. 
liohilli Mo?ii Vasi (1). He therefore felt 
he was “not justiBed in pressing for pay- 
ment of the additional court. fees.” It 
is against this last order that the peti- 
tioner has moved this Court, and the 
only point taken by Mr. Hasan Imam 
on her behalf is that under S. 12, Court- 
fees Act (7 of 1870), the order of the 
24th April was final as between the 
parties to the suit and could not be the 
subject of reviesv. 

A preliminary objection was taken on 
behalf of the respondents that the appli. 
cation to this Court for revision of the 
order complained of was incompetent, in- 
asmuch as an appeal lay from that order 
under the Civil Procedure Code, O. 43, 
R.l(w). Thisobjection however wassub- 
sequently withdrawn, as we intimated 
during the hearing that we were prepared 
to treat the application as an appeal lor 
the limited purpose of deciding only whe- 
ther the Subordinate Judge had jurisdic- 
tion to review his order of the 24th April. 
The application remains therefore before 
us as an application under S. 115, Civil 
P. C. S. 12, Cl. (l). Court-fees Act, lays 
down : 

Every question rclatiog to valuation for the 
purpose of determiniog the amount of any fee 

chargeable under this chapter on a plaint 

shall bo decided by the Court in which such 

pleint is filed and such decision shall 

bo final as between the parties to the suit." 

Clause (2) of that section enables a 
Court of aj)peal, reference or revision, 
before whom the stiib comes, to levy an 
additional fee in tlie event of the ques- 
tion liaving been wrongly decided to the 
detriment of the revenue. It will be 
observed that the Court under Cl. (2) 
cannot reduce the fee if tlio decision of 
the lower Court was to the dotriment of 
the subject and to the advantage of the 
revenue: Narat/an Madhavrao Niiilc v. 
Collector of Thana (2). The point for 
our determination really turns on the 
interpretation of the words in Cl. (l): 

" Every questioo relatiog to valuation for the 
purpose of determining the amount of any fee 
chargeable;" 

for it is only to the decision of such a 
question that the legislature has given 
finality. The interpretation of these 
words lias been the subject of numerous 
decisions of all the Iligli Courts, e.xcept, 
BO far as I know, our High Court. The 
matter has usnallv come before tliom bv 

(1) L1h 77]2 Bom. 145. ' 
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way of appeals from orders rejecting 
plaints passed under S. 54, Civil P. C. 
(Act 14 of 1882), or, since the Civil Pro- 
cedure Code of 1903, from similar ordera 
passed under O. 7. R. 11, Cls. (b) and (c). 
For the purposes of the matter we are 
DOW considering there is no practical 
difference between the provisions of th& 
old and new Codes in this particular res- 
pect. It is to be observed that such, 
orders were expressly included in tho 
definition of a decree under S. 2 of the 
Code of lb82, even as they are now so- 
included under -S. 2, Cl. 2 of the Code 
of 1908. Now, under S. 540 of the Code 
of 1882, even as under S. 96, Cl. (l), of 
the Code of 1908, such orders were and 
Are appealable* as decrees save whero 
otherwise expressly provided in the Civil 
Procedure Codes themselves, or by any 
other law for the time being in force. 

There was under the old Code, and 
there is under the new Code, no such 
express saving provision, and the ques- 
tion therefore resolves itself, under either 
Code, into a question as to whether ap. 
peals from such orders are barred by 
S. 12, Cl. (l), Court-fees Act. It may 
be taken as having been conceded 
before us that the right of appeal from 
an order rejecting a plaint under O. 7, 

R. 11, Cls. (b) or (c), is the touchstone 
whereby the finality contemplated by 

S. 12, Court-fees Act, may be tested, 
and that tlio right of the Court to re- 
view its original order would a fortiori 
follow on the right of appeal from such 
order as a matter of course. No argu- 
ment to the contrary has been advanced 
and no suggestion made; nor indeed in 
principle could any such argument bo 
advanced, for, if a Court of aj)peal may 
correct an erroneous order rojscting a 
plaint despite the provisions of S. 12, 
Court-fees Act, it is obvious that tlio 
Court passing the order may for good 
cause review its own erroneous order 
instead of driving the aggrieved •plaintiff 
to disobey that order, await tlie rejection 
of hi3 plaint and then appeal against 
this rejection. 

Quito apart from principle liovvevor an 
order ori reviesv would, strictly speakiir^ 
be within the terms of S. 12, Cl. (1)* 
Court-fees Act, as a decision by the Court 
in which the plaint or appeal was filed- 
at any rate far more so than a decision 
by another Court on appeal; and it wouM 

bo equally so wbetlier the order of de. 
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mand had fructified by noncompliance 
into an order of rejection or not. We 
are of opinion that there is nothing in the 
Civil Procedure Code or in S. 12, Court- 
fees Act to debar a Court of first in- 
stance from reviewing for good and 
sufficient reason its decision on all ques- 
tions relating to valuation for the pur- 
pose of determining the amount of fee 
chargeable on the pliint. On the con- 
trary, Under the nevv S. 151, Civil P. 0. 
of 1908, the Court has an inherent power 
to make such orders as may be necessary 
for the ends of justice in order to prevent 
the abuse of the process of the Court, and 
under S. 152 the Court has a right to 
correct arithmetical mistakes in orders 
generally, or errors arising therein from 
any ^accidental omission. To take an 
illustration suppose a Court has by an 
arithmetical miscalculation or other in- 
advertence demanded an exorbitant court- 
fee from a plaintiff and passed an p^uer 
on him to pay the deficiency on pain ot 
his plaint being rejected. If that 
is observed by the Court or brought to 
its notice after that order has been 
placed on the order sheet, can it be coo- 
iended that the Court has not the power 

L correct its error and thereby prevent 

the abuse of the Court s process in ille 
g^,lly extorting a court-fee to which the 
revenue was not entitled under the law? 
I am decidedly of opinion thab it has. 

If it did so, it would be thus reviewing 
or revising ibs own order, for there is nob 
p-^rbicular magic in the word review. 
To hold otherwise would be bo hold that 
judicial extortion may he indulged m 
under legislative sanction. I omphati- 
oatly decline to subscribe bo such pro. 

nosibion. i. 

I burn now to the judicial interpreta- 
tion of the section by the Indian Courts. 
As far back as 1871 the Calcutta High 
Court had bo consider a similar question 
which arose under Art. 11, Sch. B, to 
Act 2'3 of 1867 and held thab an order 
passel under thab article is nob final so 
as to bar an appeal where the decision 
of the Munsif on the valuation took the 
case beyond his jurisliction. The great 
inconvenience wliich would result from 

any other interpretation was well illus- 
trate I by Norman, J., in the course of 
his judgment: Collector of Sulhet v. 
Kalee Coomar Dull (6). In 1873, the 
same Court \iel d that bliough it was not 

(3) LiSTlJ'T B. L. R. 663. 


open to the appellant under S. 12, Court- 
fees Act, to dispute the correctness of 
the Munsif’s finding on the question of 
valuation there was nothing in thab sec- 
tion to prevent him from appealing under 
the provisions of S. 36, of the then Civil 
P. C. , and from urging thab the Munsif was 
wrong in bolding that the case was not 
governed by the provisions of a different 
article of the Court-fees Act: Gunga 
Monee Ghowdhrain v. Gopal Ghunder 
Boy (4). 

In 1877 the Bombay High fOourb took 
a precisely contrary view and held that 
the right of appeal to which the plain- 
tiff might have been entitled under 
Ss. 31 and 36. Civil P. G.(Act8 of 1859), 
had been taken away by S. 12, Cl. (1), 
Court-fees Act (7 of 1870): Narayan 
Madhavrao Naik v. Collector of Tkana 
(2). In the same year the Allahabad 
High Court held that S. 12, Court-fees 
Act, does nob prevent a Court of appeal 
from determining whether or not con- 
sequential reliet is sought in a suit, so 
that it may determine under what class 
of cases the suit falls for the purposes of 
that Act. It held however that S. 12 
prohibits appeals on questions relating 
to valuation for the purpose of deter- 
'“mining the amount of fee. It pointed 
out that whea a certain fee is fixe! by the 
Act for all suits of a certain nature no 
question of valuation arises: Ckunia v. 
Bam Dial (5). Three years later the 
Calcutta High Court definitely held in 
general terms that the provisions of the 
then Civil Procedure Code (Act 8 of 
1859 amended by Act 10 of 1877) re- 
moved the finality declared by S. 12, 
Court-fees Act, and allowed an appeal 
from an order rejecting a plaint as in- 
sufficiently stamped: Ajoodhya Pershad 

V G lingo, Pershad (6). 

In 1881, the Madras High Court re- 
fused to give to the terms of S. 12 a 
larger 'interpretation than they fairly 
admit of, and held that they di not de- 
clare the decision of the C iurt mentioned 
in CL (1) to he final on all questions 
which may arise respecting the court- 
fee but only on every question relating 
to valuation for the purpose of determin- 
ing the amount of fee Val uatioa, the Court 
said, may be a mere arithmetical calcula- 
tion or may involve the decision of a 


(4) L18i3l »9 W. R 214. 

(5) UwVS-TSl 1 All. 3t>0. 
(o) L18S11 6 Gal. *249. 
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simple question of fact while on the other 
band apart from the valuation necessary 
to determine the fee, questions of much 
nicety may arise respecting the fee pro- 
perly leviable. It pointed out that the 
amended Code of Civil Procedure (Act 10 
of 1877) had apparently accepted the 
construction of the Court- fees Act adopt- 
ed by the High Court of Bengal in Gunga 
Monee Chowdhrain v. Gopal Chunder 
^oy (4) and Collector of Sylhet v. Kalee 
Cooumar Dutt (3) and the High Court 
of the North-Western Provinces in 
Chunia v. Ram Dial (5) since the deci- 
sion in Narayan ]\1 adhavrao Naik v. 
Collector of Thana (2) which was govern- 
ed by the Civil Procedure Code (8 of 
1859): A7i7iamalai Chetti v. Lt. Col. J. 
G. Cloete (7). Then followed in 1882 
the decision in Omrao Mirza v. Mary 
Jones (8), in which it was distinctly 
held that the dodnition of a decree in 
S. 2, Civil P G. 1882, had altered the 
law laid down in Naraya^i Madhavrao 
Naik v. Collector of Thana (2), and that 
S. 12 applies merely to valuation when 
there is no question as to the article of 
the schedule of the Act witli reference to 
which the valuation is to he made, and 
was not intended to apply to a case in 
which it was contended, not that the 
suit had been wrongly valued, but that 
the relief had been improperly estimated 
by putting it under a wrong article in 
tlie schedule of the Act. It is true the 
rule in that case was discharged on the 
ground that the proper course to adopt 
was to wait till the plaint was rejected 
under S. 54 (a), Civil P. C., and not to 
come up on revision against the demand 
of an extra sum. This however does not 
affect the question. The plaintiff in that 
case in compliance with that decision, 
waited till his plaint was rejected, ap- 
pealed to the High Court and his ap- 
peal was allowed Omrao Mirza v. M. 
Jo7ies (9). 

The question there was whether the 
plaint was filed within Cl. (3) or Cl. (0), 
Art. 17, Sch. 2, Court-fees Act, and 
the contention of the plaiutitl-appel- 
laut was that the Subordinate Judge had 
misconceived the true nature of the suit. 
Two years later a Full Bench of the 
Bombay High Court held that an aijpeal 
lay against orders on the question whe- 


(7) U882: 

1 4 Mad. 204. 

(8) L1S831 

12 (J. L. H. 148. 

(0) [1384: 

10 Cal. 500. 
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ther or not any particular suit was one 
admitting of valuation by the Judge, but 
no appeal lay when once it was found 
that the valuation made by him was 
within his proper functions: in the latter 
case his decision and the several elements 
of it are conclusive as between all parties. 
An attempt was made to explain the de- 
cision in Narayan Madhavrao Naik v. 
Collector of Thana (2). but in my opinion 
without any great success. The Full 
Bench further expressed its opinion that 
a decision on a question of valuation was 
subject to revision by the High Court 
under S. 622, Civil P. C., and Regn. 2, 
S. 5 of 1827 in a certain class of cases 
Vithal Krishan v. Balkrishna Janar- 
da7i (10). 

A Full Bench in the Allahabad High 
Court next considered the question in 
Muhammad Sadik v. Mtihammad Jan 
(11) and held that the intention of the 
framers of the Code of Civil Procedure 
1882 was that there should be an appeal 
in every case falling within S. 54 of that 
Code. The Full Bench thought that it 
was unnecessary to consider v^hether 
S. 12, Court- fees Act, could be recon- 
ciled with the provisions of the Code, as 
the Madras High Court haj attempted 
to do in A7inamalai Chetti v. Lt.-Col. J, 
G. Cloete (7), but intimated that they 
would have great difficulty in concluding 
that a Court can determine the amount 
without deciding the question as to the 
relief sought; and yet that the relief 
sought was not a question relating to the 
valuation for the determination of tlie 
fees chargeable. Another Full Bench of 
the same Court had to consider the ques- 
tion as to the finality of orders passed 
under S. 5, Court-fees Act, and for the 
purpose of analogy compared the provi- 
sions of S. 12 of that Act. Sir John 
Edge, C. J., who liad been a party to the 
decision in Muhammad Sadik v. Muham- 
mad Jan (ll), ill delivering the main 
judgment of the Court in tlie later case, 
exi)lained tliat those authorities, which 
had held that the right of appeal lay, 
really decided only so much, viz., that a 
question as to the category of tlie relief 
sought is nob 

‘ .a <iuestion relating to valuation for the pur- 
pose of cletermiuing the amount of any foe 
chargeable.” 

He admitted that the decision in 
ha7nma(l Sadik v. Mahammad Ja 7 i fll) 

(10) [l«8Cl 10 liuiii. Gio.' ~ 

(11) [lS88i 11 All. 01. 
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to which he had been a party had gone 
too far in deciding that an appeal lay 
from a decision under S. 54, Civil P. 0., 
which was also a decision within the 
meaning of S. 12, Court-fees Act. The 
learned Chief Justics considered that so 
far, if at all, as S. 54, Civil P. C., applied 
to decisions undei- 3. 5 or S. 12, Court- 
fees Act, orders under S. 54, Civil P. C., 
came within the exceptions contained in 
Ss. 540 and 584 of the then Code, i. e.. 
appeals were excluded by S. 12, Court- 
fees Act, as being another law for the 
time being in force Balkaran Bai v.' 
Gohind Nath Tiwari (12): 

Xn the same year a Division Bench 
of the Madras High Court followed 
the Calcutta decision in Ajoodhya Per^ 
shad V. Gunga Pershad (6) and held on 
second appeal that when it was not a 
mere question of amount or arithmetical 
calculation, a decision of the lower appel- 
late Court may be revised by the High 
Court Kanaran v. Komappan (13): 
The (luestion again came before the Full 
Bench of the Allahabad High Court in 
Amjad AH v. Muhammad Israil (14). 
The facts of the case are instructive; a 
plaint was presented in the Court of a 
Subordinate Judge on l6th November 
loDS, the last day within the period of 
limitation. On that day the Court Mun- 
sarim reported that the court-fees paid 
were insufficient. The Subordinate Judge 
ordered the plaint to be returned and 
directed that it should be presented again 
within four days along with the deficient 
court-fee duty. As a matter of fact the 
plaint was not returned to the plaintiffs 
on 16th November; on the following 
day they appeared before the Subordinate 
Judge and put in a petition objecting to 
his order, but at the same time they 
lodged in Court the additional amount 
under protest. 

On this petition the Court ordered 
the deficient court-fee to be paid, which 
was done, and the plaint w’as then admit- 
ted and registered. At the hearing of the 
suit the defendants contended that the 
plaint as presented on 16th November 
being insufficiently stamped was an invalid 
plaint, and that as the deficient duty 
was not paid till the following day the 
suit was barred by limitation. The plain- 
tiffs replied that the court-fees pa i d on 


(12) tl890: 

(13) [1891] 

(14) 11S911 


12 All. 129. 

14 Mad. 169. 

20 All. 11 (F, B.). 


16th November were sufficient, that the 
Court had acted erroneously in compel- 
ling them to pay a larger sum and that 
therefore the plaint, as presented on 16th. 
November, was a valid plaint, A preli- 
minary issue as to limitation was framed, 
and after hearing arguments the Subordi- 
nate Judge decided that the suit was not 
barred, as he now held that the stamp 
duty paid on 16th November was suffi- 
cient. The suit was ultimately dismissed 
on the merits. On an appeal to the Dis- 
trict Judge by the plaintiffs, the defen- 
dants objected under S. 661, Civil P. O., 
1882, contending that the Subordinate 
Judge was wrong in bolding that the suit 
was not time barred and that the plaint 
was properly stamped. The District 
Judge on these pleas held that the plaint 
was insufficiently stamped on 16th 
ember and was therefore barred. On 
second appeal to the High Court the case 
was referred to a Full Bench and was 
argued on the effect of the words: Such 
decision shall be final as between the 
parties to the suit.” The question was 
whether the first order of 16th November 
or the later order at the hearing was the 
“decision” contemplated by S. 12. 

The Full Bench held that the later of 
the two orders must be considered to be 
the “decision” referred to in S. 12. The 
ratio decidendi apparently was that when 
the order of 16th November was passed, 
it could hardly be said that there were 
any parties or any suit, and that the 
words of S. 12, read in their natural and 
literal sense, are wholly inapplicable to a 
case in which a plaint had nob been 
“filed.” as distinguished from “presented 
and in which there was therefore no 
existing suit and no parties to such suit* 
The order of 16th November was m the 
learned Judges opinion merely an inter- 
locutory order which the Court may 
vary as long as it has seisin of the case. 
In the case of Batikey Behari v. Bam 
Bahadur (15) such an order was revised 
by this Court, though the provisions of 
S. 12, Court-fees Act, were not consider- 
ed. One of us was a party to that deci- 


sion. 

It should be mentioned that in the Allaha- 
bad case all questions of rejection of a 

plaint under S. 54, Civil P. C. (I8b2), 
were expressly excluded from the scope 
of tho decision. It will be observed that 
the facts ir. ware very simil^ 

(15) I- 
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to the facts before us inasmuch as in the 
case before us the plaintiff applied, with- 
in the ten days allowed by the Court in 
its first order for the deposit of the de- 
ficit, to review that order; and at the sub- 
sequent hearing, the Court did review 
that order and came to the decision which 
we a; enow asked to revise. In Dada 
Bhau Kittur v. Nagesh Bamchandra (16) 
the question was whether the suit fell for 
purposes of court-fees under CK (x) 
or Cl. (ix) S. 7, Court-fees Act. The 
Court of first instance held that it fell under 
the former clause, demanded an excess 
court-fee and on the plaintiff failing to 
comply with the demand, dismissed the 
suit. The Court of first appeal held 
that the question was one of valuation 
and the appeal was therefore incompe. 
tent. The Bombay High Court on second 
appeal held that the order was clearly 
appealable as there w'as no question of 
valuation; and the only valuation made, 
that is the valuation of the consideration 
was admitted. In other words it was a 
question of the application of the law 
rather than a question of valuation. 

Coming to more modern decisions, the 
Calcutta High Cuurt in Studd v. Mali 
Mahto (71) approved of the earlier deci- 
sions in favour of a right of appeal and 
held that S. 12 was no bar to the appeal, 
as thequestion to be decided was the class 
of the suit in order to ascertain in what 
scliedule of the Act it must be taken to 
fall for the purpose of fixing the court- 
foe. In Prokash Chandra v. Raja Di- 
sumhhar Nath (18) the Calcutta High 
Court carried the same principle to its 
extreme extent. The plaintiff had valued 
the relief at Es. 2.100, the defendant had 
valued it at Es. 50.000. the Subordinate 
Judge decided that the market value of 
the subject-matter of the suit was at least 
Es. 24.000, and demandel institution fees 
on that value, and on noncomfjliance, dis- 
missed the suit. The Court of first ap- 
peal held that tlie valuation arrived at 
was excessive, fixe! the valuation at 
Es. 10,120. an-1 directed that institution 
fees on that value should he accepted. On 
api)eai by the defendant, the High Court 
held that ES. 12 Court-fees Act, was passed 
mainly for fiscal pur poses -ind prevented 
the parties from contesting the decision 
of the first Court so far as that decision 

(IG) LX8991 -23 13 3m. 486. 

(17) LiyOll 23 Gal. 334. 

(18) [19101 5 I. C. 18. 


was arrived at for those purposes only; 
but that when the result of the decision 
on valuation was to deprive the plaintiff 
of the right which he sought to enforce, 
thereby affecting the merits of the plain- 
tiff’s suit, the decision was appealable. 

In Peari Shah v. Surja Mai (19) the 
basis of the decision was that the ques- 
tion in that case was not a question re- 
lating to valuation for determining the 
fees chargeable but relating essentially to 
the jurisdiction of the Subordinate Judge 
to entertain the suit. In this case, it may 
be observed that the jurisdiction, of the 
Subordinate Judge dependel on the valua- 
tion placed by him on the right of ease- 
raent, yet the High Court held the order 
was not final within the meaningof S. 12. 
Sundar Mai Martuari v. J. C. Murray 
(20) is direct authority for the proposi- 
tion that where the question is one as to 
class and not merely of valuation, not 
only does the right of appeal lie, but the 
High Court is competent to exercise its 
revisional jurisdiction under S. 115, Civil 
P. C. and also to revise the proceedings 
of the lower Court under S. 15 of the 
Charter Act. 

The decision of the Madras High Court 
in Tekana Kavanda7i v. Aligiri Kavan- 
dan (21) apparently goes to the other 
extreme, but it is not a considered decision 
and none of the earlier cases was referx*ed 
to. The Punjab Chief Court in Mt. Sada 
Kaur v. Jiuta Singh (22) declined to in- 
terfere in revision with an order reject- 
ing a plaint, on the ground that an ap- 
peal from the order was competent. 

The correct principles, in my opinion, 
deducible from the above authorities as 
well as from a careful consideration of 
the provisions of Civil P. C. and of the 
Court Fees Act are : 1. An order reject- 

ing a plaint under O. 7, R, 11, Civil 
P. C. is not appealable when such order 
is based on a fpiostion of valuation pure 
and simple. 2. When the order neces- 
sarily involves a decision of the category 
or class under which a suit falls, even 
though it incidentally decides a question' 
of valuation, the order is npi)ealahlo.: 
3. In cases falling under (i) where the, 
order involves a riuestioii of jurisdiction, 
tlio High Court may interfere citlier 

(10) [19121 10 T. C. GV.S. 

(lO) [19121 10 I. G. 963. 

(21) A. r. R. 1914 Lah 80=25 1. 506. 

(v2) A. I. H. 19U Ijali. 153=80 V. R. 1914=25 
I. C. 56.5. 
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under S. 115, Civil P. C,.or under S. 107 
of the Government of India Act, 

“by virtue of the residue of jurisdiction, which 
the Court will alwavs exercise wherever it ap- 
pears that there has been ‘something m the 
nature of a denial of the tight of fair trial 

Per MuUick, J., in Braja Bhushan 
Trigunait v. Sris Chandra Teivari (23). 
Before or after an order of demand 

fructifies by non-compliance into a recorded 

'order of rejection, the Court contempla- 
ted in S. 12 Court Pees Act may for 
good and sufficient reasons review its 
iown order of demand, on application by 
the plaintiff, or revise that order of its 
own motion. 

I am fortified in these conclusions by 
the fact that though the Court Fees Act, 
S. 12, dates from 1870 of Civil P. G. 
was remodelled in 1882 and again in 1903, 
and the Legislature could not have been 
in ignorance of the judicial interpretations 
placed on S. 12 in the various decisions 
referred to above of all the High Courts; 
novertheless, the Legislature did not 
think fit, either in 1882 or at any rate 
in 1908, to insert a simple provision in 
tlie Civil P. C. declaring a finality other 
than that declared by judicial interpre- 
tatiou between 1870 and 1908 The 
Court Pees Act is essentially a fiscal en- 
actment. Its primary object is to pro- 
vide for and protect the revenue and not 
to coerce the subject; and it is for this 
reason that the Legislature has infcen- 
tionally so framed S. 12 and the relevant 

provisions of Civil P. o. as to leave the 

question elastic. In any event. I am of 
opinion that, according to the vvell-iecog- 
nLocl practice of this Court, we should 
follow the firmly established cursus 
curim” of the Calcutta High Court and 
I would accordingly dismiss this applica- 
tion with costs. Wo express no opinion 
as to the merits of the order respecting 
the Court-foe, nor are we in a position to 
do so as the pleadings are not before us. 

Atkinson. J. — I agree. 

By the Court. — This application is 
dismissed with costs, hearing fee four 
gold mohurs. 

v.S./n.K. Aiiplicaiion dismissed. 


Res- 
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MuiiLiCK AND Atkinson, JJ. 

Mt. Abbasi Begti^m — Appellant. 

V. 

Mt. Mustafa Begum and others- 
pondents. 

Appeal No. 106 of 1919 and 
Revns. Nos. 87, 96 and 97 of 1919, and 
appeal from Original Order No. 106 of 
1919, Decided on 22ad July 1919. from 

decision of Dist. Judge, Muzafferpur. 

Guardians andWards Act (8 of 1890), S. 24 
— District Judge’s permission to marry to 
suitable bridegroom is not only desirable but 
essential— Shia girl’s option to marry man ot 
her choice after puberty is subject to sanc- 
tion — Mahomedan Law, Marriage. 

Where a guardian has been appointed by tbe 
Court of the property and person of a 
it is within the competency of the District Judge 

to sanction her marriage with a 

groom. Such sanction is not only ordinarily 

desirable, but is necessary for the purpose d 
terminink the suitability of the ptopored bride- 
croom Under the Shia law such a minor girl, 
who has attained pubsrty and the age 
tion, has an absolute right to marry the man of 
her ihoice, subject always to the supermtendence 
ftTid if necessary, the veto of District Judge m 
his Capacity of parens patriae by delegation from 
the Sovereign. U o i, 

Kkurshed Husnain — for Appellant. 
Stiltan Ahmad and Uusan J an for 

Respondents. . 

Judgment. — This matter arises out of 

a proposal of marriage made by Mt. 
Mustafa Begum in respect of Umatus 
Sogra, her granddaughter by her daughter 
Mt. Kaniz Fatima. The application 
was made on 8th January 1918 bsiore 
the District Judge of Muzafferpur. it 
appears that Mt. Umatus Sogra s 
and mother are dead, and that in 
the District Judge appointed as the 

guardian of her person and “ 

paternal grandmother Mt. AbUsi Be- 

Lm in conformity with the directions 
guru in eu ^ minors 

contained in the win if -vTf 

father It is alleged on behalf of Mt. 

Mustafa Begum that, notwithstanding 

the appointment of a Court guardian, 

the girl has never been m the custody ot 

Me. Abbasi Begum; that she has since 

her father’s death continuously resided in 

the house of Mustafa Begum at Muzaffor- 
pur; that she has been educated by. her 
and that she is desirous of marrying one 
Mohammad Hussain who is connected 
with the family of Mt. Mustafa Begum. 
When the application of 8th January 
1918 was filed by Mt. Mustafa Begum, 
Mt. Abbasi Begum filed a counter-appli- 
cation before the District Judge objecting 
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to the marriage and suggestiog that the 
girl should be married to Akhtar Hussain, 
the son of one Nazir Hussain, residing at 
Muzafferpur. The District Judge, on 
17th February 1919, disposed of both ap- 
plications by an order in which he held 
that neither the paternal nor the mater- 
nal grandmother could be a guardian for 
marriage under the Shia law to which 
the minor is subject. 

At this time he also had before him a 
petition purporting to come from Mt. 
Umatus Sogra herself and alleging that 
she had attained the age of puberty and 
discretion and that she desired to marry 
Mohammad Hussain, In regard to this 
petition the District Judge ordered an 
inquiry for the purpose of definitely as- 
certaining the wishes of the minor, and 
appointed Khan Bahadur Ahmad Hussain 
and Moulvi Muhammad Shafi, two Plea- 
ders of the Muzafferpur Bar, to make the 
necessary inquiries. The report of these 
gentlemen was submitted on 27th Febru- 
ary 1919. On 19th March 1919 in con- 
sequence of an application made on the 
15th March by Mt. Abbasi Begum, the 
District Judge recorded an order refusing 
to allow Mt. Abbasi Begum permission 
to cross-examine the two commissioners, 
and to adduce evidence for the purpose 
of showing that their statements of the 
wishes of the minor were incorrect. On 
31st March 1919 the District Judge dis- 
posed of the application of Mt. Umatus 
Sogra by an order granting sanction to 
her proposed marriage with Mohammad 
Hussain. On the same day he passed an 
order refusing the prayer of Abbasi Be- 
gum for the delivery of the body of Mt. 
Umatus Sogra to her care and custody. 
Against this part of the learned District 
Judge’s order which purports to have 
been made under S. 25, Guardians and 
Wards Act Mt. Abbasi Begum has filed 
Appeal No. 106 of I9i9. Against the 
order of 31st March 1919 slie has prefer- 
red a motion which has been numbered 
as No. 87 of 1919. Against tlie orders 
of 17th February and 19th March 1919 
she has preferred the motions which have 
been numbered 96 and 97 of 1919. Now 
the first question to he considered is 
what are the powers of Mt. Umatus Sogra 
in the matter. It has been found as a 
fact by the learned District Judge that 
she has attained puberty and the age of 
discretion. She has therefore under the 
Shia law an absolute right to marry the 
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man of her choice, subject always to the 
superintendence, and if necessary, t^ie veto 
of the District Judge in his capacity as 
parens patriae by delegation from the 
Sovereign. 

It is contended by Mr. Khurshed Hus- 
nain that the Judge has no power to sanc- 
tion a marriage, though he may always 
restrain a ward from marking an unsuit- 
able choice. In my opinion the Court 
has not only jurisdiction but it is its 
bounden duty, when apprised of a proposed 
marriage, to examine the fitness of the 
bridegroom and to advice the ward to the 
best of his cbility. The power to veto 
the marriage implies necessarily the 
power to approve, and by recording the 
order of sanction in the present case he 
has done nothing whatsoever which can 
justify our interference under S. 115, 
Civil P. C. The case is still sti'onger 
where the minor herself, although she has 
made her choice, seeks the advice of the 
Court as a matter of courtesy, and I take 
it that the law contemplates that the 
welfare of the minor demands that no 
marriage should be performed without 
previous notice to the Court. On the 
point of jurisdiction therefore it seems 
to me that the contention of Mr. Khur- 
shed Husnain is not well founded and 
must fail. The next question i«, whe- 
ther it is a fact that the lady has arrived 
at the ago of puberty and discretion. 
Now in revision it is not ordinarily our 
practice to go into question of fact; but a 
very strenuous argument has been ad- 
dressed to us as to the various irregulari- 
ties committed by the learned District 
Judge in appointing the two vakils as 
commissioners and in accepting their 
statement without any cross-examination 
in Court. It has also been suggested that 
the proper course was for the Judge him- 
self to have ordered the production of 
the minor in Court so that ho might as- 
certain her wishes at first hand. 

Now having regard to the customs of 
this part of the country and the status of 
the family to which the parties belong, 
we take it that it would have been impos- 
sible to secure the attendance of the mi- 
nor in Court or to arrange that she should 
have been seen by the presiding officer 
himself. The Court adopted under the 
circumstances the procedure best suited 
to the object in view. Ho appointed 
two most respectable gentlemen who 
were personally known to him, one of 
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them being a Khan Bahadur and a 
member of the Legislative Council. From 
the record of their proceedings I am 
quite satisfied that there can be no 
shadow of reason for suspecting that 
they were actuated by any improper 
motives in the matter. It appears from 
the record that Syed Ahmad Hussain , 
who though nob a relation has known 
the girl from her cliildhood and is ad- 
dressed as dada or grandfather, took the 
girl into a room by herself and pub ques- 
tions to her, the answers being recorded 
by Maulvi Muhammad Shafi who was 
sitting at the door. Nobody who reads 
these answei'S can fail to draw the infer- 
ence that they give an accurate statement 
of what she said, and that they represent 
her own views with regard to the choice 
of a husl^and. A certificate to this effect 
has also been appended by the two 
gentlemen themselves. In the statement 
the girl says that she is sixteen years of 
age, and on being asked whether she wishes 
to marry the eldest son of QasimMianor 
the youngest son of Nazir Mian, and on 
being warned that her choice would 
alfecb her whole future and was to be 
made after the most anxious considera- 
tion, she answered: ' I would liketo make 
a marriage with Qasim Mian’s eldest 
son.” She was then asiced whether she 
had spoken under the influence of any one 
else, that is to say, her paternal or mater- 
nal grandmother, and her answer again 
was: "No: I have said so of my own free 
will.” 

Under these circumstances it is impos- 
sible to hold that the learned Judge was 
not right in believing that the considered 
decision of Mb. Umatus Sogra was 
to marry Mohammad Hussain and to 
refuse the proposal of Akhtar Hussain. 
As bo her age, and as to the fact of her 
having attained puberty, the report gives 
adequate grounds for holding that the 
finding of the District Judge was correct. 
Under these circumstances the sugges- 
tion that we should remit the case for the 
examination of witnesses in Court is one 
which we cannot accept. It has been 
stated by Mr. Khurshed Husnain that 
Syed Ali Nawab, the husband of Mt. 
Mustafa Begum, is opposed to the mar- 
riage, and that he being the nearest and 
eldest male relative on either side the 
omission of the learned District Judge to 
consult him vitiates his finding. We 
have no definite information of the 


wishes of this gentleman in the matter. 
If any reliance is to be placed upon the 
affidavit furnished by Mb. Mustafa Be- 
gum, it would seem that he in 1916 
was in favour of the marriage. However 
we do nob attach any importance to his 
wishes, because the District Judge had 
jurisdiction bo decide upon the suitabi- 
lity of Mohammad Hussain; and in the 
absence of anything to the contrary he 
has, in our opinion, given a very proper 
decision. The proposed bridegroom is a 
•B. A., and is reading for the B.u. degree. 
There is a disparity of about ten years 
between him and his bride, bub this, in 
the circumstances, is not a very great 
disadvantage. 

We have been asked by Mr. Khurshed 
Husuain to prescribe directions as bo the 
procedure which should be followed in 
regard to proposals for the marriage of 
wards of Court, ^^e consider it unneces- 
sary to lay down any hard and fast pro- 
cedure, but we may say that we approve 
generally of the procedure laid down by 
their Lordships of the Calcutta High 
Court in the case of Monijan Bihi v. 
District Judge of Birbhoom (1). We have 
given effect to the principles followed in 
that case in holding that ordinarily the 
sanction of the Court is desirable, if nob 
necessary, for the purpose of determin- 
ing the suitability of the proposed bride- 
groom. The procedure suggested by 
their Lordships is one which commends 
itself to reason and is nob contrary to 
law, and consequently, in our opinion, it 
should, wherever possible, be followed. 
In this view of the case the applications 
for revision in Cases Nos. 87, 96 and 97 
of 1919 must be dismissed. With regard 
to Appeal No. 196 of 1919, no doubt 

under ordinary circumstances the guar- 
dian appointed by the Court would have 
the right to the custody of the person of 
the minor; but as she has attained pu- 
berty and is of the age of discretion, her 
marriage with Mohammad Hussain will 
immediately make Mohammad Hussain 
the lawful guardian of her person; and 
that being so, it is undesirable that we 
should direct her to be delivered into the 
custody of Mt. Abbasi Begum. There is 
also the further ground that, according to 
the finding of the learned Judge, the girl 
has for a long time been in the custody 
of Mb. Mustafa. The iietition of Mb. 
Abbasi Begum does nob disclose how or 
(1) A. I. R. 1915 Cal. = 12 Cal. 351=25 I. 0, 229. 
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when the girl was removed from her 
custody, and we think that there is 
ground for the suggestion of the opposite 
party that she has not for many years 
been in the custody of the guardian ap- 
pointed by the Court. Taking all the 
circumstances into consideration we do 
not think that we should, under S. 25 
Guardians and Wards Act, compel the 
minor to reside at present with Mt. 
Abbasi Begum. The appeal and the mo- 
tions are dismissed with costs. There 
will be one hearing fee in all these 
matters, assessed at five gold mohiirs. 

V.9./R.K. Appeal dismissed. 
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Dawson-Milleu, C. J. and Cootts, J. 

Bir Kishore Boy — Applicant. 

V. 

Kmperor — Opposite Party. 

Privy Council Appeal No, 93 of 1918, 
Beoided on 8th May 1919. 

Legal Practitioner's Act (1879),. S. 13 — 
Order under S. 13 — There is no provision 
conferring right of appeal to Privy Council — 
Letters Patent (Patna). Cls. 31 to 34 

The Leg-tl Practiiiouers Act contains no pro- 
vision conferring a right of aupeal to the Privy 
Council from an order passed by a High Court 
under S. 13 of the Act. Cls. 31 to 38 of the Let- 
ters Patent dealing with the right to appeal to 
His Majesty in Council do not apply to orders 
passed in exorciseof the administrative or disci- 
plinary powers conferred upon tho High Courts 
by Letters Patent or by Statute. LP 280 G ll 

S’. A. Ashagar aud Gijcndra Prasad 
Das — for Applicant, 

Sultan Ahmad — for the Grown. 

Dawson-Miller, C.J. — This is a peti- 
tion on behalf of Bir Kishore Rai, a pleader 
practising at Puri, in the Courts subor- 
dinate to the District Court of Cuttack, 
praying for leave to appeal to' His Ma- 
jesty in Council from an order passed by 
a Full Bench of this Court, under S. 13, 
Legal Practitioners Act, 1879, suspending 
him from practice for a period of six 
months from 7th February 1918. The 
circumstances under which the petitioner 
was suspeiidetl apijear from the judgment 
of the Court in the matter of Emperor 
V. Bir Kishore Rai (1). Tiiere were 
three charges against him of accepting 
briefs for both sides. The first was a 
fuortgage suit in which he appeared for 
ilie plaintiffs and signed the plaint and 
subseiuently accepted a vakalatnama 
from the mortgagor, one of the defend- 
ants, and filed a written statement ad- 
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mitting the claim although other defend- 
ants, transferees, were contesting it. In 
the second case he appeared for a decree- 
holder in an exe.cution case and subse- 
quently -appeared for the judgment-debtor 
praying for an order to set aside the sale 
obtained in execution. 

In the third case he first appeared for 
decree-holder in execution, then appeared 
for an adverse claimant under O. 21, 
R. 53, in the same proceedings, and when 
that claim was dismissed and the pro- 
perty sold, finally appeared for the judg- 
ment-debtor seeking to set aside the sale. 
This Court found that this was grossly 
improper conduct in the discharge of his 
professional duty within S. 13 (b), Legal 
Practitioners, Act and suspended him ac- 
cordingly. We are now asked to grant 
a certificate that the case is a fit one for 
appeal to His Majesty in Council. A 
preliminary objection has been raised 
that tho Court has no jurisdiction to 
grant leave to appeal in such a case as 
the present, as no appeal lies unless their 
Lordships should decide for special rea- 
sons to admit it. There is no provision 
in tho Legal Practitioners Act conferring 
a right of appeal from an order passed by 
the High Court under S. 13, It is con- 
tended however that under Cl. 31 of the 
Letters Patent by which this Court is 
constituted an appeal lies to His Ma- 
jesty in Council. That clause provides 
tliat an appeal shall lie to His Majesty 
in Council in any matter not being of 
criminal jurisdiction (inter alia) any final 
oi’der made in the exercise of original 
jurisdiction not coming under the opera- 
tion of Cl. 10. Admittedly, the case is 
not covered by Cl. 10, which provides 
for appeals to the High Court itself from 
the decision of a single Judge, or of two 
or more Judges where they are eijually 
divided in opinion. Thoro is a proviso 
to Cl. 31 that the sum or matter at issue 
shall be of the amount or value of not 
less than Rs. 10,000, or that the judg- 
ment, decree or order appealed from shall 
involve a claim, demand or question res- 
pecting property of the like amount or 
value, and an appeal is also allowed. 

“From any other final judgment, decree, or 
order made on appeal or otherv'iso as aforesaid 
when the said High Court declares that the case 
is a fit one for appeal.” 

The words “or otlierwise as aforesiiid” 
clearly refer to judgments decrees or 
orders pa^e<l in the exorcise of original 


(1) LiyiSl 3 Pat. L. J. 300=45 I. C. 684. 
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jurisdiction not being criminal jurisdic- 
tion or covered by 01. 10. Cls 9 to 
27 of the Letters Patent deal with the 
different clauses of jurisdiction which 
are conferred on the High Court. They 
are civil, criminal, admiralty, testamen- 
tary and intestate and matrimonial juris- 
diction, appellate and original. The next 
three clauses deal with procedure, and 
Cls. 31 to 34 deal with appeals to the 
Privy Council. In my opinion, the 
clauses dealing with the right of appeal 
to His Majesty in Council were meant to 
be confined to the different clauses of 
jurisdiction above enumerated and not to 
the administrative or disciplinary powers 
conferred by the Court by earlier clauses 
in the Letters Patent or by Statute. The 
use of the word “jurisdiction” in Cl. 31 
clearly seems to indicate that the appeals 
referred to are appeals from judgments, 
decrees, and orders passed in the exercise 
of one or otlier of the clauses of jurisdic- 
tion conferred by Cls. 9 to 27 where 
the word jurisdiction is used. In the 
clauses conferring administrative and 
|disciplinary powers the word jurisdiction 
|is nosvhere used to describe such powers. 
In fact, the powers of removing or sus- 
pending from j)ractio6 granted by Cl. 8 
of the Letters Patent are confined to the 
cases of advocates, vakils and attorneys. 
The like power in the case of pleaders, is 
conferred only by S. 13, Legal Practitio- 
ners Act, and is not a power referred to 
iin the Letters Patent at all. It has been 
iheld however by the High Court at Bom- 
jbay that the right of appeal to His 
Majesty in Council granted by Cl. 39 
of tlie Letters Patent of that High Court 
(corresponding to 01. 31 in those of 

this Court) did not apply to orders pass- 
^ed suspending a vakil in the exercise of 
the disciplinary powers granted to that 
iCourt similar to those contained in the 
'present Cl. 8.: See G. S. D. v. Govern- 
ment Pleader (2), 

It was also held by the Supreme Court 
of Bombay in Morgan v. Leech (3) in 
1841 that the charter granting an appeal 
fi'om a “judgment or determination” did 
not apply to a rule of the Court refusing 
to strike a person off the rolls. Matters 
of this nature have generally been held to 
be the subject of special leave. J ames 
M inchin. In re (4) was a case w h ere 

( 0 .) [19081 82 Bom. lOG. 

(3) 11837-41') 2 M. I. A. 428=1 Sar. 215 (P.C.). 

(4) [1846-50] 4 M. I. A. 220 (P. C»). 


the Supreme Court of Madras made an 
order dismissing the master of that Court 
from his office for alleged misconduct. On 
appeal to Her Majesty in Council it was 
pointed out by their Lordships of the 
Judicial Committee that there was no 
right of appeal under the Charter, and 
that the order was not made in the 
course of a judical proceeding. The 
clause in the Charter in question was as 
follows: 

‘‘And it is our further will and pleasure and 
we do direct establish and ordain that if any 
perscn or persons shall find him, her or them- 
selves aggrieved by any judgment or determina- 
tion of the said Supreme Court of Judicature at 
Madras in any case whatsoever it shall be law- 
ful for him, her or them to appeal tons our heirs 
or successors in our or their Pri/y Council in 
such manner and under .such restrictions and 
qualifications as are hereinafter mentioned, that 
is to say, in all judgments and determinations 
made by the Supreme Court of Judicature at 
Madras in any civil cause tbe party or parties 
against whom or to whose immediate prejudice 

the said determination shall be or tend may 

by his or their humble petition to be preferred 
for that purpose to the said Court pray leave to 
appeal to us our heirs or successors in our or 
their Privy Council stating in such petition the 
cause or causes of such appeal.” 

Special leave was subsequently granted 
and the appeal was heard on the merits. 
The words “in any civil cause” in the 
Charter quoted do not appear to me to be 
less comprehensive than the words in 
Cl. 31 of this Court's Letters Patent- 
which restrict appeals to judgments, dec- 
rees or orders passed in the exercise of 
appellate or original jurisdiction, such 
jurisdiction having already been defined 
in the preceding clauses, the only possible 
class which might apply to the present 
case being that described as civil juris- 
diction. In Safford and Wheeler’s Privy 
Council Practice, at page 789, the prac- 
tice relating to this class of cases is refer- 
red to as the subject of special leave, and 
there can be little doubt that they have 
been so treated by the Judicial Committee 
for a considerable period. The judgment 
of the Bombay High Court in the case of 
G. S. D. V. Government Pleader (2). 
above mentioned, refers, to three earlier 
cases where the High Courts of Calcutta 
and Allahabad appeared to have granted 
leave but as pointed out in that judg- 
ment, those cases are of doubtful autho- 
rity. In one of them, Parhati Charan 
Chatterjiy In the matter of (5), it does 
not appear from the report whethe r leav e 

“l^lT895Ti7'Ail. 498=22 I. A. 193=6 Sar. 

635 (P. C.). 
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was granted and in viobher [Sashi Bhu- 
san Sarbadhicary t In the matter of (6)] 
special leave was obtained. In my opi- 
nion this petition should be refused. 
Coutts, J. — I agree. 

V.S./r.k. A pplicat i on rejected. 

(6) [1907] 29 All. 95=34 1. A. 41 (P. G.). 

A. I. R. 1919 Patna 281 

Mullick and Jwala Prasad, JJ. 

Jatadhari Singh and others — Judg- 
ment-debtors — Appellants. 

V, 

Baldeo hal — Decree-holder — Respon- 
dent. 

Miso. Appeal No. 291 of 1918, Decided 
on 14th February 1919, from decision of 
Dist. Judge, Gaya, D/- 31st October 1918. 

Civil P. C. (S of 1908), O. 34, R. 4— Court 
has discretion to order whole or portion of 
property to be sold — Discretion should not be 
arbitrary so as to prejudice mortgagee’s 
rights — discretion vests in execution Court. 

Under O. 34, R. 4, Civil P. 0. it is the duty 
of the Court in making a mortgage decree to order 
that the mortgaged property or a sufficient por- 
tion thereof be sold. This gives a right to the 
Court making the decree to declare what portion 
of the mortgage properties shall first be sold, but 
that discretion is nob to be arbitrarily exercised 
and is subject to the general principle that the 
Court cannot prejudice the rights of the mortga- 
gee if ho has not himself done any act which 
prejudices the rights of those having equities 
against the mortgagor. It is to give effect to this 
principle that the provisions relating to marshal- 
ling and contribution have been enacted. 

In tlie absence of a direction in the decree to 
the contrary this discretion vests in the execu- 
tion Court. [P 282 0 l] 

Unless there are any equities requiring marshall- 
ing and contribution, the deerce-h 1 ior has the ful« 
lest right to bring to sale whichever property bo 
wishes first to sell. [P 282 (3 1] 

Per Jwala Prasad, J . — If a mortgage deed 
specifically says that the properties on default of 
paymoub of the mortgage-money would be sold in 
a particular order, it would not be open to the 
decree-holder to change that order in seeking to 
enforce the re-payment of liis money. If there 
is no specific mention of ihe order in which the 
properties are to be proceeded against for the en- 
forcement of the loan, the hands of the decree- 
holder would not be fettered. [P 283 C 1] 

Garu Saran Prasad — for Appellants. 

Naresh Chandra Singh, D. N. Sircar 
and Charan Sinha—iox Respon- 

dent. 

Mullick, J . — This second appeal arises 
out of the execution of a mortgage decree 
in respect of seven properties. In the 
first execution all the seven properties 
were put uj) to sale. There were no bid- 
ders for items 1, 2, 3 and 4. Property 
No. 5 was sold and fetched a sum suffi- 
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oient to discharge the decree, but on the 
objection of the judgment-debtors the 
sale was set aside. In the second execu- 
tion only properties Nos. 4 and 5 were 
put up to sale. There were no bidders 
again for property No. 4 and property 
No. 1 alone was sold but that sale, too, 
wassetaside. Inthe execution with which 
we are dealing, viz., the third execution, 
properties Nos. 4 and 5 were again pub 
up to sale. There were no bidders for 
property No. 4 and property No. 5 was 
knocked down for asuna of Rs. ^,400. 

The judgment-debtor made an applica- 
tion to set aside the sale on the ground 
of material irregularity and inadequacy of 
price and also on the ground that no 
notice of the settlement of the sale pro- 
clamation was served upon him. But it 
has been found on appeal by the District 
Judge that there was no irregularity in 
the conduct of the sale and the applica- 
tion was dismissed. The judgment is 
conclusive on this point and the learned 
vakil for the appellants admits that no 
second appeal lies so far as the objection 
on the ground of material irregularity is 
concerned. But he contends that it was 
the duty cf the executing Court to sell 
the properties in the order given in the 
decree and that it was not open to the 
Court to sell property No. 5 before 
selling proi)erties NoS. 1, 2, 3 and 4. It 
is contended that this is a question re- 
lating to the execution and satisfaction of 
a decree arsing between the judgment- 
debtor and the decree-holder under S. 47 
Civil P. C., and that therefore a second 
appeal lies against the decision in this 
matter. Now the question is whether a 
mortgagee decree- holder has a right to 
enforce his mortgage charge by the sale 
of any property over which his lien ex- 
tends. The authorities in the Calcutta 
High Court ai*e all unanimous on tliis 
point, and hold that the execution Court 
onghb not ordinarily to fetter the dis- 
cretion of the decree- holder to put up to 
sale whichever property ho wishes first 
to sell; see Jloolas Kooeree v. M t. 
Bibee Sufechun (l), Mohuiit Kishun Da- 
yal Gir v. Sattar Buksh Khan (2), Khub 
Lai Singh v. Navabi Hurmuji Bcgum(3), 
Amir Chand v . BukshiSheo Persad SiJigh 
(•1 j Midnapiir Zemindury Co., Ltd. 

(J) L18671 8 W. R. 379. 

(2) L19071 11 C. W. N. 27. 

(3) L1905] 9 C. W. N. 198. 

(4) [1907] 84 Cal. 13. 
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V. Abinash Chndra Mitra (5). So also 
\Yas ifc held by their Lordships of the 
Allahabad High Court in Bhikhari Das 
V. Dalip Singh (6). 

Under O. 34, R. 4. Civil P. C.. it is 
the duty of the Court in making a mort- 
gage-decree to order that the mortgaged 
property or a sufficient part thereof be 
sold. This no doubt, gives a right to 
the Court making the decree to declare 
what portion of the mortgaged proper- 
ties shall first he sold; but that discre- 
tion is not to bearbitrarily exercised and 
is subject to the general principle that 
the Court cannot prejudice the rights of 
the mortgagee if he has not himself done 
any act which prejudices the rights of 
these having equities against the mortga- 
gor. It is to give effect to this principle 
that the provisions relating to marshall- 
iiig and contribution have been enacted. 
In the absence of a direction in the de- 
cree to the contrary it would seem that 
this discretion vests in the execution 
Court also. The learned vikil for the 
appellants reliesnpon the following cases: 
Sued Mahomed Siddik v. Itam DalJSIan- 
dar{l), Krishna Ayyar v. Miitliukumara- 
saiomiya Pillai (S). Appya \ . Bangayya 
iS^)din(\SuhrayaVenkatesh \ . Ganpa (10). 
Some of these cases relate to contribution 
and do not apply to the facts of the 
case before us; hut even in those cases it 
has been recognized that, as long as the 
right of contribution as between the 
mortgagor and the purchaser is unaffec- 
ted by any aot of the mortgagee, his right 
to bo paid the whole of the debt out of 
any portion of the mortgaged property 
he wishes to comprise in his suit cannot 
be questioned. The same principle ap- 
plies to the right to marshal. 

Therefore, unless there areany equities 
requring marshalling and contribution, 
the decree-holder has the fullest right to 
bring to sale whichever property he 
wishes first to sell. Here there are no 
such equities, and therefore the Court 
ought not to fetter the will of the de- 
cree-holder. But from the proceedings 
it would seem that the Court was fully 
aware of the fact that it was selling 
a property out of the order in which it 
aupeared in the d ecree of the trial 

llOloTsdT. C. 790. 

(G) C18951 17 All. 434. 

(7) Ll^’lO' 7 I. O. 4. 

f8) 1 190-Jl 29 Mad. 217. 

(9) flOOsi 31 Mad. 419 (F.B.). 

(10) Bom. 395=11 I. C. 989. 


Court, and that the Court did not 
choose to fetter the decree-holder’s dis- 
cretion. The learned vakil for the appel- 
lants contends that the Court did not 
direct its mind to this question, and that 
the judgment-debtors had no notice of the 
service of the sale proclamation. This 
ground was taken before the excutipn 
Court and was found against the judg- 
ment-debtors. It was not pressed before 
the District Judge, and the law does nob 
allow any further appeal on this point. 
Therefore, we must take it that the 
sale proclamation was served in ac- 
cordance with law. Then it is con- 
tended that the notice for settling the 
sale proclamation had not been served 
upon the appellants. That, too, has been 
found against them and the judgment of 
the lower Court is final on this point. 
Therefore, we must hold that although 
the Court had a discretion to settle the 
order in which the properties were to be 
sold, the Court has in this case exercised 
this discretion rightly and that we ought 
not to interfere. In this view of the^case 
the appeal must fail and be dismissed 
with costs. 

Jwala Prasad, J. — It appears to me 
that the question whether the decree- 
holder was entitled to sell the mortgaged 
property item 5 out of its order in the 
mortgage decree, does not properly arise 
in this appeal. The decree-holder in 
earlier execution made strenuous efforts 
to sell the properties in the order in 
which they are described in the decree, 
bub when the properties were pur. up to sale, 
Nos. 1, 2 and 3 fetched no value. There 
was, therefore, no remedy loft to the de- 
cree-holder but to proceed agaiosb pro- 
perties Nos. 4 and 5. In the subsequent 
exention property No. 4 also fetched no 
value, and in the present excubiou 
the decree-holder, tlierefore, has pro- 
ceeded against proi>erty No. 5. The de- 
cree-holder. while applying for the sale 
of item 5 clearly stated that there was 
nobilforthe other properties at the 
Ijrevious sales and prayed that the pro- 
perty, item 5, be sold. This was allowed 
by the Court and hence the property was 
sold under the direction of the Court. It 
would tlias appear that the order of the 
mortgaged properties mentioned in the 
decree has nob been at all disturbed in 
oxcution by the decree-holder. As tho 
((uestion has arisen, T must say that m 
the beginning I had entertained some 
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doubt as to the right of the decree-holder 
to change the order of the properties des- 
cribed in the mortgage bond or the de- 
cree. After carefully considering the 
authorities on the point I have to a great 
extent, if not altogether, modified my 
view. The right to sell the properties 
arises out of a contract between a mort- 
gagor and a mortgagee as embodied in the 
mortgage, -deed. If that deed specifically 
says that the properties, on default of the 
payment of the mortgage-money, would 
be sold in a particular order, I do not 
think it would be oi)en to the decree-hol- 
der to change that order in seeking to en- 
force the repayment of his money. 

If, however, there is no specific mention 
of the order in which the properties are to 
be proceeded against for the enforcement of 
tlie loan, the hands of the decree-holder 
would not be fettered. The mortgage de- 
cree generally follows the mortgage bond 
in describing the order in which the pro- 
perties should be sold, unless the Court 
for certain reasons directs that certain 
properties be sold over the others. In 
the present case it has not been shown 
that there was any agreement between 
the parties that the properties mortgaged 
were to be sold in the order in which, as 
a matter of course, they have been men- 
tioned in the mortgage bound. There is 
also no particular direction in the decree 
as to the order in which the properties 
are to be sold. The right to select the 
properties for the enforcomont of his loan 
would, therefore, in the first instance be 
in the decree- holder. For good reasons, 
the Court has the undoubted discretion to 
direct that the discretion of the decree- 
holder should not prevail, and that the 
properties should l>e sold in certain other 
manner. It was open to the judgment- 
debtors or any other person affected by 
the sale to show that biie sile of property 
item should have been postponed until 
the other properties in the mortgage de- 
cree had been sold. No attempt lias been 
made in this case to show that the right 
of any one has, as a matter of fact, been 
prejudiced by selling property No. 5 in 
the way in which it has been done in 
the present case. I therefore agree tiiat 
the appeal should be dismisseil. 

V . S . / R . K . Appeal dismissed. 
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Roe and Coutts, JJ. 

Baraik Radha Nath Si^igh and others 
— Appellants. 

v. 

Davendra Nath Sahi Deo — Respon- 
dent. 

Appeal No. 503 of 1917, Decided on 
8th August 1918, from appellate decree 
of Sub-Judge, Ranchi. 

Hindu Law — Debts — Father — Debt in- 
curred to help relative — Sons are liable. 

A debt not being illegal or immoral incurred 
by a Hindu father to help a relative, 'which he 
expects will be repaid and out of which he ex- 
pects to get some benefit, is binding on his sons 
and they are liable for its payment. fP 281 C ll 

jS. N. Palit — for Appellants. 

Fakhruddin — for Respondent. 

Coutts, J. — The facts of this case are 
not disjmted and are shortly as follows: 
The plaintiffs are the sons of one Baraik 
Kashiuath Singh wlio had an ancestral 
Jagir of 8 annas of village Murga. In 
1891 he purchased another 6 annas so 
that in all be had 13 anpasof the village. 
On 16th June 1904 he mortgaged his 
entire share to one Lai Jogindra Nath 
Sah Deo in order to raise money to pay 
off the debts of one Baraik Paduman 
Singh, whose estate was at that time 
being managed by the Manager of the 
Encumbered Estates. Jogindra Nath 
subsequently assigned his mortgage to 
Dobendra Nath Sah Deo, the defendant 
in this case who brought a mortgage suit 
and after obtaining a decree put up the 
property to sale and purchased itldmself. 
He obtained a delivery of possession on 
29th August 1913. Kashinathis dead and 
the case of the plaintiffs is that the bond 
executed by Kashinath was without legal 
necessity and was immoral and that it 
was executed by him without any right 
and they asked that the bond, the sale 
and the delivery of possession should not 
bind the plaintiffs or their property and 
that the plaintiffs' ancestral jagir right 
might he declared in the 13 annas which 
had been sold by 'Kashinath, that their 
possession might be confirmed and that 
of the defendants might ho cancelled by 
declaring it null and void and illegal. 

The learned Sul)ordinato Julge wlio 
hoard the appeal was of oiiinion tliat 
Kashinath expected some benefit from the 
loan to Baraik Padumo.n 8ingh .and that 
the debt not being illegal or immoral it 
is binding on tlio pdaintiffs whoaro liable 
for their deceased father’s debts. In this 
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view be has dismissed the plaintiffs* 
suit. 

The only question for consideration in 
this appeal is whether the plaintiffs are 
liable for Kashinath’s debt. According 
to the recital in the mortgage bond exe- 
cuted by Kashinath the rsason for lend- 
ing the money is stated as follows: 

“ Now in consideration of the fact thjvt Baraik 
Paduman Singh aforesaid is connected with us, 
and is a big zamindar and that as it is in every 
way incumbent on us to save his property, wo 
have unanimously decided that in order to help 
him at this juncture we should arrange for money 
and pay tbe same to him, so that his ancestral 
property may be saved and we too may be bene* 
fited in future. The said Baraik will repay our 
money on getting possession of his properties.” 

It is clear then that the debt contracted 
by Kashinath was neither an immoral nor 
in illegal debt and that he expected to 
get some benefit from the payment of ' 
the money to Baraik Paduman Singh The 
question of liability in oases of this kind 
has been very fully disussed in the ruling 
reported as Chakouri Mahton v Ganga 
Proshad (l). At p. 869, (of 39 C'aZ.) the 
texts on the point have been summarised 

by Mookerjee, J., in the following passage: 

* The result appears to be that the debts which 
a son is not under any obligation to pay may 
be grouped as follows: (i) debts due for spirituous 
liquor, (ii) debts due for lust, (iii) debts due for 
gambling, (iv) unpaid fines, (vj unpaid tolls, (vi) 
useless gifts or promises without consideration 
or made under the influence of lust or wrath, 
(vii) suretyship debts, (viii) commercial debts, 
and (ix) debts that 'are not Vyavaharika, i. e., 
debts that are not lawful, usual, or customary, 
or, if we accept tbe version of Golebrook, debts 
for a cause repugnant to good morals.” 

The only one of these categories under 
which this particular debt could possibly 
come would be useless gifts or debts 
which are not lawful, usual or customary; 
but it does nob in fact come under either 
of them; because the debt was incurred to 
help a relative it was expected that it 
would be repaid and Kashinath expected 
that he would get some benefit out of it. 
The plaintiff's therefore cannot escape 
liability for the debt. 

In this view of the case the question 
of whether the suit can at all lie because 
S. 47, Civil P. C., operates as a bar does 
nob arise. I would dismiss the appeal 
with costs. 

Roe. J. — I agree. 

v.s./r K. Appeal dismissed, 

(1) L1912 3 39 Cal. 862=12"l. C.“G0^ 
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Mullick and Atkinson. JJ. 

Bansi Singh — Judgment-debtor — Ap- 
pellant. 

V. 

Sheonandan Thakur and others — De- 
cree-holders — Respondents. 

Appeals Nos. 42 and 44 of 1919, Deci- 
ded on 23rd July 1919, from original 

orders of Disb. Judge, Durbhanga. 

Bengal Land Revenue Sales Act (1889),.. 
S. 34 ~S. 34 does not apply to suit by third 
party against auction purchaser at revenue- 
sale. 

Section 34 applies merely to the case of an 
owner who has committed default in payment of 
the revenue rent of his property and who, sub- 
sequently, by a suit succeeds in setting aside the 
sale held under that Act, and who has applied 
for and withdrawn the surplus purchase money 
lodged in the Collectorate under such sale for 
his own benefit. LP 285 C 21 • 

The section ihas no application to a suit in- 
stituted by a third party against an auction- 
purchaser at a revenue sale, e. g., a suit by the 
reversioners, in respect of a claim for relief nob- 
provided by the Act itself. (.P 286 O Il- 

ly. N, Singh, Samhhu Saran and Jau~ 
bans Saliay — for Appellant. 

Naresh Chandra Sinha and Nitai 
Chandra Ghose — for Respondents. 

Atkinson,^ J.- — Lalji Thakur died 
childless possessed of an estate situate 
in Mauza Sembhuar. Upon his death 
he was succeeded by his mother, Mt. 
Phani Thakurain, who thereupon became 
entitled bo a Hindu widow s estate there- 
in. During her possession of the estate 
as a Hindu widow, she allowed the re- 
venue rent due and payable to Govern- 
ment to fall into arrear. The estate to 
which RIt. Phani Thakurain succeeded 
was a revenue rent paying estate. The 
actual amount due for arrears of revenue 
was the sum of Rs. 6 odd; and the 
actual amount thereof in respect of 
which default was committed and tor 
which the property was sold was 
Ke. 1-4-0 The property was sold by 
the Collector on 5th June 1911 in pur- 
suance of the powers vested in him under 
the Revenue Sales Act of 1859, 
and was purchased by the judgment- 
debtor before us, viz., Bansi Singh, who 
paid for the property sold the sum of 
Rs. 1, 300 odd. The plaintiffs as re- 
versionary heirs of Lalji Thakur in- 
stituted the original suit connected with 
these miscellaneous appeals, claiming a 
declaration that the sale effected by the 
Collector as aforesaid under the Revenue 
Sales Act was invalid and inoperative to 
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l)incl the reversioners, on the ground that 
Mb. Thakurain, the mother of the last 
male owner, hai conspired with others, 
including the purchaser, to fraudulently 
force the property to be sold in defeas- 
ance of the rights of the plaintiffs. The 
•case came on for beharing and was tried 
by the learned District Judge of Dar- 
bhanga; and the learned District Judge 
decreed the suit in favour of the plain- 
tiff’s, granting them the declarationwhich 
they sought by the prayer of their plaint. 

From the decision of the learned Dis- 
trict Judge an appeal was preferred to 
the High Court, and this Court by its 
order of 17bh August 1916 reversed the 
decree granted by the learned District 
Judge and held that the property then 
in suit was nob fraudulently brought to 
sale by Mb. Phani Thakurain and others 
acting jointly with her. Subsequently, 
however the High Court was asked to 
review its previous order or decision, 
dated 17bh August 1916; and upon re- 
view two of our learned brothers of this 
Court were pleased bo direct, by their 
order dated 4bh April 1918, that the 
appeal presented to the High Court 
should be dismissel. which in effect op- 
erated to restore the decree pronounced 
by the learned District Judge, granting 
the plaintiffs the relief claimed by them” 
Pending the appeal. Mt. Phani Tha- 
kurain died. By the order pronounced 
by this Court, dated 176h August 1916. 
the plaintiffs were oblige 1 to lodge in 
Court the costs asvarded against them by 
that order. This the plaintiffs did and 
the amount for costs so lodged by the 
plaintiffs was withdrawn by Bansi Singh 
who was the auction purchaser as afore- 
said at the revenue sale. It is necessary 
to observe that the sale effected by the 
Collector was never impeached on any 
ground specified by the Revenue Sales 
Act, 80 that the sale so effectel by the 
Collector was binding and operative. 

After the High Court’s order of 4bh 
April 1918 an application was made to 
the learned District Judge by the plain- 
tiffs seeking to have restored to them the 
amount of costs which they deposited in 
Court by the direction of this Court’s 
order, datel 17tb August 1916, which 
money was withirawn by Bansi Singh 
This application is covered by Misc”el 
lanaous Appeal No. 44 of 1919. A second 
application was also made by the plain- 
tiffs seeking to execute as against Bansi 
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Singh, the auction- purchaser, the decree 
for the amount of costs to which the 
plaintiffs became entitled as a result of 
the litigation terminating in their favour. 
The learned District Judge by his order, 
dated 4bh January 1919, rejected the 
contention pub forward on behalf of the 
judgment-debtor and acceded to the ap- 
plication presented on behalf of the plain- 
tiffs and directed restitution of the 
moneys which Bansi Singh had with- 
drawn from Court as and for costs; and 
the learned Judge also gave the pl-aintiffs 
permission to e.xecute their decree for 
costs in respect of the costs incurred 
not only in the High Court but also in 
the Subordinate Courts as against Bansi 
Singh. From the order of the learned 
Judge two miscellaneous appeals have 
been preferred before us. 

The contention is that by virtue of 
S. 34, Revenue Sales Act 11 of 1859, the 
plaintiffs are not entitled to the relief 
which they now seek. It is necessary 
to state that when Bansi Singh, the 
auction purchaser, deposited in tlie Col- 
lectorate the amount duo by liim as the 
purchase money in respect of his pur- 
chase of the estate sold, Mt. Phani Tha- 
kurain withdrew the money so lodged in 
the Gollectorate and applied the same for 
her own use; and, so far as can be ga- 
thered, no portion of such moneys ever 
reached the hands or posso.ssion of the 
plaintiffs. It is contended that, by rea- 
son of this payment into the Colloctor- 
ate by Bansi Singh and the witlidrawal 
of the moneys so lodged by him by Mt. 
Phani Thakurain, the plaintiffs are not 
entitled to seek or ask for restitution of 
the amount for costs paid into Court by 
them and withdrawn by Bansi Singii, 
unless and until the plaintiffs r 0 iml)urs 0 
the purchaser the amount of the surplus 
purchase moneys which the mother of 
the last male owner withdrew from the 
Collectorate. With that contention we 
cannot agree. S. 34, Revenue Sales Act, 
has in our opinion, no- application to the 
facts of this case at all. It applies 
merely to the case of an owner who has 
committed default in payment of the 
revenue rent of his property, and who 
subsequently by a suit succeeds in sotting 
aside the sale hold under the Revenue 
Sales Act, and wliich owner has applied' 
for and withdrawn the surplus purchase 
money lodged in the Colloctorato under 
such sale for his own benefit. 
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Section 34 provides that, in such event 
if the owner on default of the payment 
of Government revenue seeks to be res- 
tored to his own property on the sale 
being set aside, on any of the grounds 
specified in the Act itself, he must refund 
to the purchaser whatever moneys be- 
longing to the purchaser he has acquired 
for his own benefit, and the section pres- 
cribes a limit of six months within which 
time such refund must be made. Ob- 
viously S. 34, Act 11 of 1859, has no 
application to a suit instituted by third 
parties against an auction- purchaser at 
a revenue sale such, for example, as the 
reversioners in this case, in respect of a 
claim for relief not provided by the Act 
itself. Accordingly S. 144, Civil P. C., 
is the section which governs the rights 
of the parties in the present application, 
and clearly this is a case in which res- 
titution ought to be made to the plain- 
tilTs of the amount for costs which they 
deposited under the order of this Court 
and which Bansi Singh duly withdrew. 
Therefore with regard to the decision of 
the learned District Judge in Miscel- 
laneous Appeal No. 44, we agree that his 
finding in law and fact was right. With 
regard to Miscellaneous Appeal No. 42 
we fail to see on what principle the 
plaintiffs should not be entitled to re- 
cover from the judgment-debtor, Bansi 
Singh, the costs to which they are pro- 
perly entitled by reason of their success 
in the litigation which they instituted, 
and in which Bansi Singh was sub- 
stantially defeated. 

It is contended that the order of this 
Court made on 4th April 1918 is silent 
as to any award in respect of costs in- 
curred in the lower Court; but inas- 
much as the order of this Court, dated 
4th April 1918, was an order of affir- 
mance, and the aiipeal was dismissed 
with costs, it clearly, incur opinion, was 
intended that the costs in all Courts 
should follow as a matter of right on the 
successful event and be awarded to the 
plaintifTs. Therefore we see no reason 
in law or principle why the plaintiffs 
should not be entitled to reap the full 
fruits of their victory. Accordingly we 
dismiss both these appeals with costs, 
measured at five gold mohurs to cover 
both cases. 

MullicU. J. — I agree. 

v.S./e.k. Appeals dismissed. 
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JwAiiA Prasad and Atkinsdn, JJ. 

A. J. Meik — Judgment-debtor — ’Appel- 
lant. 

• V. 

The Midnapur Zemindary Co. Ltd . — ■ 
Decree-holder — Respondent. 

Miso- Civil Appeals Nos. 216 and 229 of 
1918, Decided on 29th May 1919, from 
orders of Sub-Judge, Manbhum, D/- 11th 
May 1918. 

(a) Civil P. C. (5 of 1908), O. 21, R. IB- 
Joint decree cannot be executed by onem 
respect of his share or whole decree When 
whole decree allowed to be executed on be- 
half of and for benefit of all. Court should 
impose conditions for protection of others 

not applying. . , 

A joint decree cannot be executed by one oi 
the several joint decree-holders in respect of what 
the applicant considers his share in tbo 
Much less can it be executed by one of the 
decree-holders in respect of the entire decree, 
unless it is on behalf of the decree- holders for 
the benefit of them all. Even if the application 
for execution of the decree by one of the decree- 
holders be on behalf of or for the benefit of 
them all, it is for the Court to allow, for suffi- 
cient cause, the execution of the decree on such 
application, and in case the Court does allow 
the application and the decree to be so executed, 
the Court is required to make such order ‘ as it 
deems necessary for protecting the interests of 
the persons who have not joined in the applica- 
tion:” LP 287 0 2; P 283 C Ij 

(b) Civil P C (5 of 1908), O. 21, Rr. 11, 15 
and 17 — Though application can be allowed 
to be amended to meet requirements of 
Rr; 11 to 14 it cannot be done in case of 


R. 15. ^ 

The requirements of R. 15, O. 21, go to the 
root of the execution of the decree itself, ana 
therefore while R. 17 of the order empowers an 
executing Court to allow a defect in the requnre- 
ments of Rr. 11 to 14 of tbo order to be amended 
it does not include R. 15 of the order, so that 
an application for execution of a decree 
does not comply with the acquirements of R. 16 
cannot be allowed to be amended. U ^ 

JPakhruddin — for AppoHatifc* 

Tniam and S. N. Palzt for 


Respondent. 

Jwala Prasad, J.— Miscellaneous Ap- 
peals Nos. 216 and 229 of 1918 are pre- 
seated against the orders of the Sabordi- 
nate Judge, dated 11th May 1918 and 
6th July 1918 respectively. By these 
orders the Subordinate Judge disallowed 
the several objections of the judgmeut- 
debtor, Mr. A. J. Meik, Manager of Bara- 
bhum Encumbered Estate, Manbhum, to 
the execution of a joint decree held by 
tl'ie lespondent, the Midnapur Zemindary 
Co. Ofcd. and one Mr. Mathesa against 
the appellant. The facts shortly stated 
are as follows- 


I 
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The Baja of Barabhum, Sri Bamkanai 
Singh Deo, brought: a Suit No. 89 of 1906, 
against the respondent, the Midnapur 
Zemindavy Company, for setting aside a 
Patni. The Subordinate Judge dismissed 
the suit and awarded costs to defendants 
the Midnapur Zemindar Company and 
Mr. Matliesa. The Baja preferred an 
Appeal No, 79 of 1908, to the Calcutta 
High Court which was also dismissed on 
28th April 1910 with costs. During the 
pendency of the appeal in the High 
Court the Baja, on 17th December 1909, 
obtained a decree against the Midnapur 
Zemindary Company for a large sum of 
money due as arre.irs of Patni rent. The 
Deputy Commissioner of Manbhum, as 
^Tanager of the Encumbered Estate of 
the Bfija, obtained leave to appeal to His 
Majesty in Council against the decree of 
the Calcutta High Court, dated 28th 
April 1910, in favour of the Midnapur 
Zemindary Company, and on 7th Febru- 
ary 1911 h^^pothecatod the said rent 
decree of 17th December 1909 in favour 
of the Baja as security for the respon- 
dent’s costs of appeal to the Privy Coun- 
cil. An appeal was preferred. In Febru- 
ary 1915, the Privy Council dismissed 
the appeal awarding costs to the defen- 
dants, the Jlidnapur Zemindary Com- 
pany and Mr. Mathesa. Out of the two 
decree-holders the Midnapur Zemindary 
Company and Mr. Matliesa, only the 
former applied for execution of the entire 
decree to the Subordinate Judge cn 23rd 
June 1917. The execution comprises 
three decrees for costs: 

(1) For costs awarded by the Subordi- 
nate Judge in Suit No. 89, Rs. 1,701-9-0 
which with interest and costs of the 
previous executions amounted to Rupees 
2,686- 1 6. (2) For costs awarded by the 

High Court in Appeal No. 79, l^upees 
2,008-6-0, which with interest and costs 
of the previous executions amounted to 
Us. 2,873-0-3. (3) For costs awarded by 

Uis Majesty in Council in Aprieal No. 62. 
Rs. 5,814-12-0. 

The total sum covered by the execution 
is Rs. ll,o73-13-9. The decree-holder 
applied for recovery of the money by 
attachment and sale of the judgment- 
debtor's xumindari right in Barabhum 
Estate Pargana. Tauzi No. 1, District 
Manbhum, T!ie Deputy Commissioner, 
as manager of the estate of the judgment- 
debtor under the Chota Nagpur Encum- 
bered Estates Act, filed a petition objoc- 


ting to the execution of the decree on 
15th August 1917. This was disposed of 
against the judgment-debtor by the Sub- 
ordinate Judge on 11th May 1918, and 
the execution was ordered to proceed. 
Appeal No. 216 is against this order of 
the Subordinate Judge. On 29bh June 
1918, the judgment-debtor filed further 
objections which were disposed of by the 
order of the Court on 6th July 1918. 
Appeal No. 229 is by the judgment- 
debtor against this order of the Subordi- 
nato Judge. These two appeals may bo- 
considered at one and the same time and 
may he disposed of by one judgment as 
they relate to the execution of the same 
decree, and theobjectionsof the judgment- 
debtor are more or Jess overlapping. 

Mr. Fakhrudin, appearing on behalf of 
the appellant, has strenuously contended 
that the petition for the execution of the 
decree was invalid inasmuch as it con- 
travened the provisions of O. 21, R, 15. 
The petition for the execution of the 
decree was taken out by one of the two 
joint decree-holders in respect of the 
whole decree. Under R. 15 of the said 
order this is permissible if the execution 

is for the benefit of all the docroe-holders. 

The petition for execution of the decree, 
dated 23rd June 1917, does not state 
that the execution was for the benefit of 
all the decree-holders. The name of the 
other decree- holder — Mr. Mathesa — is 
nob even mentioned in the column pres- 
cribed for stating the names of the 
parties nor anywhere else in the appli- 
cation. It is therefore clear that the 
execution was taken out by the Midna- 
pur Zemindars Co. Ltd., one of the decree- 
holders only, in respect of the entire 
decree solely on its own behalf. A joint 
decree cannot be executed by one of the 
several joint decree-holders in respect of 
what the applicant considers his share 
in the decree. Much less can it be exe- 
cuted by one of the decree-holders in 
respect of the entire decree unless it is 
on behalf of all the decree-holders or for 
the benefit of tliem all. Even if the ap- 
plication for execution of the decree by 
one of the decree-holders be on behalf 
of or for the benefit of them all it is for 
the Court to allow, for sulliciont cause, 
the execution of the decree on such ap-‘ 
plication, and in case the Court does' 
allow the application and the decree to! 
be so executed the Court is required to 
make such order 
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decree-holders; 
allowed to be 
decree- holders, 
any order for 
of the other 


“as it deems necessary for protecting the in- 
terests of the persons who have not joined in the 
application,” 

This is imperative in order to make an 
execution of a decree by one of the joint 
decree-holders valid and competent, as 
the word “shalT’ in Cl. 2 indicates. In the 
present case there is no application for 
the execution of the joint decree for the 
benefit of all the joint 
nor has the decree been 
executed by one of the 
nor has the Court passed 
protecting the interest 
decree-holder who has not joined in the 
application. The execution therefore is 
invalid and incompetent. The Court 
below disposed of this objection by its 
order, dated 11th May 1918, by s^ply 
stating that '*0. 21, B. 15, Civil P. C, 

enables one of the joint decree-h^ders 
to execute the whole decree:’ vide U. 2,\J, 
dated 11th May 1918. The lower Court 
has overlooked the provisions of the said 
rule. On behalf of the respondent it has 

been suggested that 

be allowed to be amended . ^ ^ t . 

while it empowers the Court to alio a 

defect in the requirements of ^ 

14 to be amended, does nob include 
■R 15 in it and hence the appli^tion 
faouot be allowed to be amended There 

^^Mnetion^ The defects in the require, 
lor mal character, whereas B 15 goes to 

‘1’® iT’"'' The7ontt7tion °o“f the judgn^ent^ 
debtor roust therefore prevail and it 
usb be held that there was no valid 
^Tplication for execution of the decree 
before the lower appellate Court and the 
same must therefore be disallowed. 

The objection as to the execution being 
invalid under O. 21. R. 15. has been 
taken in Appeal No. 216 which relates to 
the order of the Court of 11th May 1918, 
and not in Appeal No. 229 which relates 
to the order of the Court of 6fch July 
1918. But inasmuch as the petition for 
execution of the decree was in in- 

valid, the orders of the Court of 11th 
■Mav directing execution fco^ proceed and 
of 6th July directing notice to issue 
under O. 21, R. 66. are illegal and must 
therefore be set aside. 

It is needless to consider the other 
points raised in both these appeals and 
we therefore abstain fro-n giving any 


opinion on those points. The result is 
that the appeals are allowed with costs. 
We assess the hearing fee at five gold 
moburs for both the appeals. 

Atkinson, J. — I agree. 

V.S./k.K. Appeal allowed. 
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Roe And Coutts, JJ. 

Keshab Singh — Plaintiff — Appellant. 

V. 

Bansi Singh — Defendant — Respon- 
dent. 

Appeal No, 30 of 1916, Decided on 
28th March 1919, from original decree 
of Sub-Judge, First Court, Muzaffarpur, 
D/- 8bh December 1915 

(a) Mahomedan Law — Pre-emption — Per- 
fect partition of estate — Right of pre-emption 
on ground of common appurtenances docs 
not exist. 

When there has been a perfect partition of an 
estate and separate mabals with separate tauzi 
numbers are formed, although certain properties, 
such as wells, roads, tanks, etc., are left un- 
divided, no right of pre-emption on the ground 
of common appurtenances exists. [P 289 O 2] 

(b> Mahomedan Law — Pre-emption — “Ap- 
purtenances” — Meaning explained. 

The terra “appurtenances” means facilities or 
amenities peculiar to the owner of an estate but 
derived not from the estate itself but by ease- 
ment from the estate of another. Foads, wells, 
tanks, rent-free land occupancy holdings, etc., 
left undivided on the partition of an estate are 
not appurtenances. CP 289 C 2] 

Sultan Ahmad and Ghandar Sekhar 
Banerjee — for Appellant. 

Lachmi Narain Sinha, Nirsu Narain 
Sinha and Aghor Nath Chatterji “ for 
Respondent. 

Roe, J. — In this case the appellant is 
dissatisfied with a decree of the Court of 
the Subordinate Judge of Muzaffarpur 

dismissing his suit upon a claim to pre- 

empbion. The facts of the case upon 
investigation appear clearly to be as fol- 
lows : ^ . i. • 

The property sold was a separate touzi 

number formed by partition from a parent 
estate. The plaintiff was the owner of 
another mahal formed by the same parti- 
tion from the same parent estate. The 
majority of the lands had been divided, 
but joint between the parties were left a 
well, certain roads, a tank, a number of 
brahmottar and fakirana holdings and 
two holdings stated in the schedule of 
lands left common to be occupancy hold- 
ings. The learned Subordinate Judge 
found that the mere creation of a sepa- 
rate ©state severed completely all con- 
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nexion between the plaintiff and the 
vendor of the share sold, and upon this 
ground alone, without entering into the 
question whether the ceremonies neces> 
sary to pre-emption had been performed, 
dismissed the suit. In appeal to this 
Court it is urged that the partition in 
question was not necessarily a complete 
partition, and that therefore before the 
Subordinate Judge could say that there 
were no lands of the parent mahal left 
undivided, evidence should have been 
taken as to whether the plaintiffs were 
in fact cosharers in benefits to be derived 
from lands* left undivided between the 
parties. On the other side it is urged 
that the point has been settled by con- 
current decisions of the Courts of Alla- 
habad and of Calcutta, beginning in the 
Allahabad Court from the case of JSInyd 
Ham V. Lachho (l) and in the Calcutta 
Court from hala Pariag Dutt v. Shaikh 
Jiundah Hossein (2). The facts of the 
latter case are somewhat different from 
the case before us, for in the body of the 
judgment it is distinctly stated that 
everything which was worth dividing 
was divided and the parties only re- 
mained jointly interested in what was 
either utterly worthless or more probably 
was treated as public property in the 
same way as roads. The Allahabad case 
however is directly in point. It was 
taken on appeal to the Judicial Com- 
mittee Lachcho v. Maya Ham (J). Their 

Lordships state the law to he as follows: 

“Now whether tho tliok coinprissed the divided 
I vuds, wbicli were recorded as belonsiuR to Ibra- 
him alone, or included tlio undivided lands 
which were appurtenant to those divided lands, 
the plaintiff was no co-ownor with Ibrahim. Sho 
was not a joint tenant, nor a tenant-in*commoir 
with him as to the divided portion of the lands; 
if she were a tcnant-iu-coinmon of the undivided 
lands, that did not make her an owner of Ibra- 
him’s share in those hinds. A tcuant-in-com- 
mon is tho owner of his own share: but he is 
uotan owner of the other teiiant-iri-cominon's 
share. It appears therefore to thoir Lordships 
that the plaintiff was not an owner ’of the thok 
which was sold. 

This disposes of tho plaintiff's conten- 
tion that he was sharik or co owner in 
tho mahal sold. It is contended how- 
ever on behalf of the api.ollant that if 
his claim as a sharik fails, he is still en- 
titled to come in as a pre-eniptor in tho 
second degree or khalit, that is, one who 

(1) LI*^7S-ho] -1 All. G‘=ll. 

{•2) LIH711 15 W. H. 

(3) [18831 5 All. 158 = 10 1. A. 1 = 1 Sar 105 
(PC.). 
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is a sharer in the appurtenances of the 
estate. But it cannot be said that the 
roads or the well, or the tank or the rent-j 
free land or the occupancy holdings left; 
undivided were appurtenances to the 
mahal. By the term appurtenances is; 
meant facilities or amenities peculiar to 
the owner of an estate but derived not 
from the estate itself but by easement 
from the estate of another. In tho case 
before us the roads and well, etc., which 
the plaintiffs ask us to regard as appur- 
tenances to the mahal are not part of the 
estate of another. Common tenancy in 
these roads and wells is not an appur- 
tenance to the plaintiffs’ estate, but 
actually a part of it. T would dismiss 
this appeal with costs. 

Coutts, J.- -The principal ground for 
allowing the plaintiffs the right of pre- 
emption, wliich is urged before us, is 
that the plaintiffs have a right as shafi- 
ikhalit or cosharers in the appurtenances 
of the estate, and thedecisions inMahtab 
Singh v. Ram Tahal ]\fisser (4) and 
Jahangeer Btiksh v. Bhickaree hall (5) 
are principally relied on. Neither of 
these cases hovvever assist the appellants, 
for in both cases the parties were not 
owners of separate niahals but of separate 
pattis, and there was no perfect parti- 
tion. In the iiresent case however al- 
though some portions of the original 
mau;ca were not partitioned, there was a 
comi)lete i):i,rtibion and separate malials 
with &ej)arate tauzi numbers were formed. f 
This njatte!' lias been fully discussed in, 
Abdul Haliim Khan v. Kharag Singh ((3)i 
and I\/u7i7ia Lai v. Hnjira Jan (7). Tlie* 
first of these cases isoxactly in point, and^ 
in both these cases it was hold that 
when there has been a i>erfoct partition, 
altho gh certain properties — a village^ 
chaupal, wells, tanks, and such other 
properties — were left undivided, no right' 
of pre-emption on the ground ol common: 
appurtenances e.xisted. The test ajqtears 
to he whether or not there has been a 
perfect partition. The formation of se- 
parate mahals witli separate tauzi num- 
bers is clear indication of such a parti- 
tion, and I agree that this appeal must 
he dismissed with costs. 

v.s./R.K. Appeal d i smissed . 

(4) 10 \V. Li. 314. ^ 

(51 LltOOl 11 \V. R. 71. 

(0) 15 All. 104. 

(7J LlOlll 33 All 101. 
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A. I. R. 1919 Patna 290 (1) 

Das, J. 

% 

Thalcur Singh and others — Accused — 
Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 78 o! 1919, Deci- 
ded on 7t.h April 1919, against order o^ 
Sess. Judge, Gaya, D/- lOth March 1919_ 

Criminal P. C. (5 of 1898), S. 367— 
Provisions laid down in S. 367 must be com* 
plied with. 

An accused person is entitled to have an in- 
dependent judgment of the trying Court, and 
such judsment must he prepared in accordance 
with, and contain the particulars required by, 
S. £07, otherwise it is n 3 judgment at all. 

Where a Second Class Deputy Magistrate, 
thinking that a severer punishment should be 
inflicted on the accused than what be was 
authorized to award under the Code, recorded bis 
fuil opinion and forwarded the proceedings under 
S 340 to the Sub-Divisional l^Iagistrato, and the 
latter convicted tbe accused and wrote the 
following judgment, “I have perused this judg- 
ment, I agree with tbe findings arrived at by the 
learned trying M<igistrate and convict all the 
eleven accused persons for being members of an 
unlav/ful assembly with the common object of 
committing theft as stated in tbe charge:” 

Held, that upon the test laid down by S. 3G7 
this was not a judgment at all. tP 290 C 1,2] 

A, Mojid and Jitendranath SenGuj^ta 
— for Petitioners. 

Manohar Lall — for the Crown. 

Judgment. — The petitioners were 
tried before a Deputy Magistrate having 
Second Class powers, under Ss. 143 and 
3i9, I. P. 0. The learned Deputy 
Magistrate thought that a severe punish- 
niont should be inflicted on the peti- 
tioners than what he was entitled to 
inflict under the Code. In this view he 
recorded a very full opinion and under 
S. 349, Criminal P. C. he submitted his 
proceedings to the Sub-Divisional Magis- 
trate to whom he was subordinate. The 
Sub- Divisional Magistrate in his judg- 
ment says only this: 

“I agree with the findings arrived at by tbe 
learned trying iSIagistrate and convict all the 
11 accused persons for being members of an un- 
lawful assembly with the common object of 
committing theft as stated in the charge. 

It is argued before me that this is not 
la judgment at all. I agree with this 
jeontention. S. 367, Criminal P. C. says 
'what a judgment is, and it is quite clear 
ko me that if the test laid down by 
S. 367 is to be applied, the judgment of 
the Sub-Divisional Magistrate is not a 
ijudgment at all. Tbe matter came up 
ibefore the Sessions Judge of Gaya. He 


agreed with the contention that the 
judgment of the Sub-Divisional Magis- 
trate was not a judgment at all, but he 
thought that the accused were not pre- 
judiced and he therefore refused to inter- 
fere. In my opinion the petitioners were 
entitled to have the independent judg- 
ment of the Sub- Divisional Magistrate 
and I therefore remand the case to the 
Sub-Divieional Magistrate of Aurangabad 
for disposal according to law. The Sub- 
Divisional Magistrate will bear the 
parties before be proceeds to write out a 
judgment in the case. The petitioners 
will remain on the present bail until, 
they furnish fresh bail to the satisfaction 
of the District Magistrate of Gaya. 
v.S./b.K. Case remanded. 

A. I. R. 1919 Patna 290 (2) 

Das, j. 

Ram Prosad Roy — Appellant. 


V. 

Kirit — Applicant — Bespondent. 

Appeal No. 138 of 1919, Decided on 

22nd July 1919, from appellate order of 

3uh..Tudgo. Saran. _ « « 

Civil P. C. (5 of 1908). O. 21.R. 2 (3)^ 

Elvidcnce of whether payment is certified or 
not can be gone into— Payment maybe cerli- 
fied but not recorded. 

A Court executing a decree is entitled to go 
into evidence for the purpose of considering 
whether tbe decree-holder has certified satisfac- 
tion of tbo decree. O. 21. R 2. Cl. (3) enables a 
Court to recognize a payment or adjustment 

which has been certified but not recorded. 

[P 291 O IJ 

Jalgobind Prasad Sinha for Appel 

lanfc. ^ _ 

Harnarayan Prasad for Bespon- 

dent. 

Judgment.— The only question argued 
before me iswhether under S. 47, Civu 
P. C., the Court can investigate the ques- 
tion whether the fact of satisfaction of a 
decree was certified to the Court by the 
decree-holder. In this case the appel- 
lant obtained a decree against the res- 
pondent. He put that decree in execution 
when I e was met with the plea by the 
respondent that the decree was satisfied 
and the fact of the satisfaction of the 
decree was certified to the Court by the 
decree-holder. The petition put in by the 
decree-holder is nob forthcoming and the 
explanation is that it was either mis- 
placed by the Court amlas or that the 
decree-holder may have had something 
to do with it. The lower appellate Court 
has on evidence come to the conclusion 
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thafe the decree-holder did certify the 
fact of the satisfaction of the decree to 
the Court and that therefore execution 
cannot proceed. The learned vakil on 
behalf of the decree-holder urges that the 
Court should not have gone into that 
question at all and that sub-S. 3, O. 21, 
R. 2, prevents the CoUrt executing a 
decree from recognizing any payment or 
adjustment which has not been certified 
or recorded. 

The scheme of O. 21, R. 2, is not very 
complicated. First of all there is an 
obligation cn the decree-holder to certify 
the payment or adjustment to the Court, 
whose duty it is to execute the decree, 
and there is also an obligation on the 
Court to record the same accordingly. 
Next, if the decree-holder does not cer- 
tify to the Court, then the section gives 
power to a judgment-debtor to bring that 
fact to the notice of the Court, and it 
gives power to the Court to investigate 
that matter, and if the Court finds that 
there were such payments as alleged by 
the judgment-debtor, the Court has power 
to record the same accordingly. Lastly, 
it imposes a bar upon a Court executing 
the decree from recognizing a payment 
or adjustment which has not been certi- 
fied or recorded as aforesaid. In my 
opinion the Court may recognize a pay- 
ment or adjustment which has been 
certified but not recorded. It seems to 
me that sub-S. 3 is perfectly clear on this 
point. Therefore the position is that the 
Court finds on an investigation of facts 
that the clecreo-holder did certify the fact 
of sucli payment to the Court, although it 
was not recorded by tho Court. In my 
opinion the Court was entitled to go into 
evidence for the purpose of considering 
whether the decree-holder did certify 
the fact of such payment to tho Court. 
The finding of fact that the decree-holder 
did certify such payment to the Court is 
binding on me in second appeal, and 
I hold that the Court may recognize such 
payment although it has not been re- 
corded by tho Court, I would therefore 
dismiss this appeal with costs, which I 
assess at one gold mohur. 

V.S./r.k. Appeal diimisaed. 
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JwaIjA Pr\sad, j. 

Ham Han Vijai Singh — Defendant — 
Appellant. 

V. 

Mt. Hibi Wazirunnissa and others — 
Plaintiffs — Respondents. 

Appeals Nos. 721, 776, 777 and 778 of 
1917, Decided on 8th January 1919, from 

appellate decree of Dist. Judge, Patna. 

Bengal Tenancy Act (1885). S. 88 — Trans- 
fer of portion of holding without landlord’s 
consent is not binding on landlord — He can 
sue for declaration that it is not binding 
under Specific Relief Act (1877), S. 42. 

Under S. 88.' Baagal Teuanev Act, a landlord 
is nob bound to recognize a division of a tenure 
or holding, or a di.<tribution of the rent payable 
in respect thereof unless it is made with his ex- 
press consent in writing. It is also well settled 
that a transfer of a portion of a bolding without 
tho landlord's consent is not binding upon him. 
These rights of the landlord arise out of his 
ownership in the property. A transfer of a por- 
. tion of an rccupancy holding without the land- 
lord’s consent is an attempt to infringe those 
rights or to throw clouds upon them, so that a 
landlord is entitled to sue for a declaration that 
such a transfer is not binding upon him. 

[P 292 O 2] 

Kiclwant Sahay and Siveshwardayal 
— for Appellant. 

Banchanan Banerji for Fakhruddin 
— for Respondents. 

Judgment. — These appeals arise out 
of four diff'ereut suits. The appellant is 
defendant in all these four suits. He 
purchased portions of four holdings, 
which belonged respectively to the defen- 
dants other than defendant 1 in each of 
the four suits. The plaintiffs sought in 
these suits a declaration that tlie trans- 
fers of the portions of the holdings in 
favour of the appellant by the tenants 
were without their consent and as such 
were not binding upon them. There was 
also originally a prayer for a declaration 
that the said transfers were illegal, in- 
effective and inoperative as ngainst the 
plaintiffs because there was no custom or 
usage of transferring a kasht without tho 
consent of the proprietors or the inaliks. 
The appellant as well as the other defen- 
dants filed written statements, resisting 
the claim of tho plaintiffs and asserting 
that there was custom of transferability 
of raiyati kasht without the consent of 
tho zarnindars, and also that the trans- 
fers in favour of the appellf nt were re- 
cognized by the plaintiffs. Originally 
several issues were framed in tho case, 
but at the trial tho parties gave up tho 
issues relating to the custom of trans- 
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ferability of occupancy holdings without 
the landlord’s consent and the recogni- 
tion of the transfers in suit by the land- 
lord. The principal issue tried in the 
suit was issue 4, which after amendment 
stood as follows: 

‘‘Wbethef tbe sale deeds in suit are valid and 
operative against tbe plaintiffs.” 

Both the Courts below decided this 
issue in favour of the plaintiffs and gave 
the declaration to the plaintiffs in all the 
four suits upon tbe finding that the 
transfers in question were without the 
landlords’ consent and were not binding 
upon the plaintiffs. This fi'nding is not 
disputed. It is conceded that the plain- 
tiff’s are not bound by the transfers. It 
is however contended on behalf of the 
appellant, the transferee of tbe portions 
of the holdings, that under S. 42, Speci- 
fic Relief Act, the plaintiff’s are not en- 
titled to the declaration given to them 
by the Courts below. The Calcutta rul- 
ings are against this contention: vide 
Ba7isl Das v. Jogdij) Narain Chowdhrij 
(l) and S)ieik Gozoffur TIosseiii v. E. 
Dahlish (2). In both these cases their 
fjordships granted the declaration sought 
by the plaintiff's that the holding was 
not transferable and that the alienation 
of a ])ortion tliereof was invalid and not 
binding upon the landlord. In the case 
of liai Karnalestvari PcJ'sad Si^igh Baha- 
(hur v. jSI aharaja Harhullabh Narai^i 
Si 7 igh. Bahadttr (3) similar was the ob- 
servation of Mookei'ji, »T. Apart from the 
aforesaid authorities I am of opinion 
that the Courts below were right in giv- 
ing the plaintiff’s the declaration sought 

in the suits. It is true that in a suit for 
a declaration the plaintiff, under S. 42, 
must i^rove that he has a piesent exis- 
ting interest in the property and that 
the defendant has done some act which 
is hostile to and invades that right of 
the plaintiff. In others wor<ls, some 
cloud must be cast upon the title of the 
plaintiff before he can ask for its removal: 
vide KeiiaJ'am Chucherbuttg v. Diiio^iath 
Panda (4) and Deokali Koer v. Kedar 
Nath (b). In the latter case the history 
of the enactment of S. 42, Specific Relief 
Act 1 of 1877, has been lucidly set forth. 
In tbe present case the sale deeds ex- 
73 ressly declare that the transferees shall 

” (1) L1897] 24 Cal. 15^ 

(2) [18971 1 C. W. N. 1G2. 

(.q) [19051 2 C. L. J. ' <)9. 

(4) [1809] 9 W. R. 325. 

( 5 ) [1912] 39 Cal. 704=15 I. C. 427. 


be entitled on the basis of the documents, 
to have their names registered in the 
sherista of the landlords. A landlord is 
not bound to recognize a division of a 
tenure or holding, or a distribution of 
the rent payable in respect thereof unless 
it is made with his express consent in 
writing under S. 88, Bengal Tenancy 
Act, 

It has also been well settled that aj 
transfer of a portion of the holding with-| 
out the landlord’s consent is not biuding| 
on him. The aforesaid rights of the: 
landlord arise out of his ownership in the 
property. The transfer of a portion of 
an occupancy holding without the land- 
lord’s consent is therefore an attempt to, 
infringe those rights, or to throw clouds 
upon them. The deeds in question pur-| 
port to create a right in the transferees! 
antagonistic to that of the plaintiff’s and 
• may in future serve as an evidence of 
such a right against the landlord. It is 
upon this principle that a person is en- 
titled to have a declaration that a decree 
in a suit to which he is not a party is 
collusive and not binding upon him, if*it 
relates to any property in which that 
person has an interest. The observations 
of the Court in Bromley v. Holland (6) 
quoted in Gandla Pedda Naga^ina v. 
Sivanappa (7) appears entirely to apply 
to the present case. The instruments of 
sale in favour of the appellant may be 
used to the prejudice of the landlords. 
It is obvious from the pleadings in this 
case that the appellant was nob only in- 
terested in denying the right of the 
plaintiffs bo refuse the recognition of the 
transfers, but he expressly denied the 
plaintiffs’ right in the written statement 
and went so far as to say that the plain- 
tiffs had recognized his transfer. In the 
words of Sir Asutosh Mookerji, J., in 
Harendra Lai Bai Chowdhnry v. Hatoab 
Salimullah Bahadur (8) 

“the defendant, if he bad no interest to deny 
the title of the plaintiff, may have defeated the 
action by a declaration that he had neither denied 
nor was interested to deny tbe right which the 
plaintiff sought to e.stablisb.” 

The appellant was interested in deny- 
ing the right of the plaintiffs to refuse 
the recognition oi the transfer and as a 
matter of fact he did deny. There can 
therefore he no doubt that there was a 
threatened invasion of the right of th© 

(6) [1802] 7 Ves Jut 3. 

(7) [1915] 38 Mad. 1102=20 I. 0. 232. 

(8) [1910] 7 I. C. 21.- 
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plainfcififs in the holdings in question. I 
therefore overrule the contention of the 
learned vakil on behalf of the appellant, 
and confirm the decree of the Courts 
below. The appeal is accordingly dis- 
missed with costs. 

v.s./R.K. ^ Appeal dismissed . 
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Mullick and Jwala Prasad, JJ. 

Kamla Prasad — Plaintiff — Appellant* 

V. 

Ram Chandra Prasad Narain Singh 
and others — Defendants — Respondents. 

First Appeal No 239 of 1917, Decided 
on 23rd May 1919, from decision of Sub- 
Judge, Muzaflarpur. 

(a) Conlract Act (1872), Ss. 16 and 74— 
Power of Court to relieve interest is limited — 
Interest. 

The Courts in India are precluded from reliev- 
ing a debtor with regard to interest, unless the 
case comes within the purview of S. IG or S. 74. 
Contract Act. [P 297 C 1] 

(b) Contract Act (1872), S. 74 — Compound 
interest — Interest not varied for default — 
S. 74 has no application. 

Where a bond provides for payment of interest 
at a certain rate with yearly rests and does not 
stipulate for payment of an increased rate from 
the date of default in payment nor does it in any 
\ja.y vary the rate of interest on account of such 
default, S. 74 has no application to the case. 

LP 295 C 21 

3. 0. Sinha and Marari Prasad — for 
A ppellaub. 

L. N. Singh, (1. C. Pal, Sajit Prasad, 
'J\ N. Sahay and L. K. Jha — for Res- 
pondents. 

Jwala Prasad, J. — This appeal arises 
out of a suit brought by the plaintiff 
Kamla Prasad for recovery of Rs. (31,452 
on foot of a mortgage bond, dated 31st 
August 1903, executed by one Jamuna 
Prasad in favour of the plaintiff’s father 
Pokhar Mai, who died in Jaith 1319 
(1912) leaving the plaintitT as his sole 
surviving heir. 

The bond purports to have been signed 
ami executed by Jamuna I’rasarl for liini- 
self and as guarlian of his brother defen- 
dant 2, who was then a minor, hypothe- 
cating the entire joint family property. 
The consideration of the bond is said to 
be to pay off Rs. 174 4-0 due to tlie 
plaintili’a fatlier Pokhar Mai under two 
hand notes, Rs. 1.182-8-3 due to him on 
Bahi Khata account Rs. 753-7-3 in cash 
to Jamuna Prasad to meet the household 
expenses of the joint family and Rupees 
1,886-12-0 to be deposited by the mort- 
gagee in Court in satisfaction of a decree 


of one Gajadhar Prasad Sahu in execution 
of which the family property was ad- . 
vertised for sale on 1st September 1903. 
The total amount of consideration thus 
came bo Rs. 4,000, for which the bond in 
question was executed. The due date for 
the payment of the money secured was 
30th Baisakh 1311 and the interest 
stipulated for in the bond was at the rate 
of 24 per cent, per annum and compound 
interest with yearly rests. The original 
debt of Rs. 4,000 with interest and com- 
pound interest came to Rs. 61,452 on the 
date of the suit, 28th April 1916. The 
plaintiff seeks to recover the said amount 
by sale of the mortgaged property. 

Jamuna Prasad, the executant of the 
bonds, is dead. Defendant 1 is his son 
and defendant 2 is his brother. Defen- 
dant 3 is the mother and defendant 4 is 
the widow of Jamuna Prasad. Defen- 
dants 3 and 4 liold some of the mort- 
gaged property in lieu of their mainten- 
ance. The defendants third party (Nos. 5 
to 16) are the subsequent purchasers of 
some of the property in suit and the de- 
fendants fourth party, Nos. 17 to 28, are 
puisne mortgagees in respect of some of 
the property. Defendants 1, 5, 7, 13, 
15, 18 and 23 filed separate written state- 
ments. Out of these defendants, only 
Nos. 1 4,5 and 18 appear to have con- 

tested the suit in the Court below. The 
other defendants did not enter appearance 
in the Court below, Respondeuts-defen- 
dants 1, 4, 5, 7, 17 and 18 filed Vakalat- 
namas in this Court but only defendants 5 
and 18 contested the appeal at the time 
of its hearing. 

Defendant 1, son of the original mort- 
gagor Jamuna Prasad, denied execution 
of the bond and payment of the consi- 
deration. He alleged that Jamuna Prasad 
owed no money to Pokhar Mixl on hand- 
notes and KahiKliatas and that no money 
was due to Gajadhar i'rasad under a 
mortgage decree, tliat there was no family 
necessity for borrowing money, that 
Jamuna Th'asad was a man of vicious 
habits and the debt was contracted for 
immoral purposes. He also stated that 
the plaintifl' was a minor and an idiot 
and could not maintain the suit without 
a next friend and without impleading Sri 
Ram, Takur Das, Kishen T^al and Mobi 
Lai, who were joint with lus father 
Pokhar Mai as party to the action. Ho 
also pleaded limitation. 
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The pleas taken by the other defen- 
dants in the written statements are more 
or less the Sime as those taken by defen- 
dant 1. In aiditioQ, some of the defen- 
dants (5, 7, 13, 15 and 18) asserted that, 
even if the debt contracted by Jamuna 
Prasad be good and valid, the properties 
purchased or held in mortgage by the 
defendants could not be made liable for 
the claim on the plaintiff. 

It would thus appear that the defen- 
dants in their written statement resisted 
the plaintih’s claim on all conceivable 
grounds. The pleas taken by them gave 
rise to eight issues. All these issues, 
except issue 4, w'ere decided by the Sub- 
ordinate Judge against the defendants. 
The learned Subordinate Judge held that 
the bond was duly executed by Jamuna 
Prasad for self and as guardian of his 
minor brother, defendant 2,- for valuable 
consideration and for legitimate purposes 
of the joint family of which he was the 
karta, and that the debt was not con- 
tracted for any illegal or immoral pur- 
poses. He further held that there was 
no substance in the defendants 
bar of the suit, namely that the plaintiff 
was not entitled to institute the 
being a minor and an idiot, or that the 
court fee paid was not sufficient, or that 
there was any nonjoinder of parties, or 
that the suit was barred by limitation. 

The Court however decided issue 4, 
which related to the rate of mterest 
claimed by the plaintiff, against him and 
reduce! his claim from Rs. 61,452 to 
Rs 10 636 11-6. The plaintiff has there- 
fore appealed to this Court and contends 
that ho is entitled to the entire sum 
claimed by him as the amount arrived at 
by calculating interest at the rate and 
in the manner stipulated for in the bond. 
The defendants have not appealed to this 
Court against the decision of the Sub- 
ordinate Judge upon the other issues, nor 
is there any cross-objection by them at- 
tacking the findings of the Subordinate 
Judge on those issues. This appeal is 
therefore directed solely against the de- 
cision of the Subordinate on issue 4, 
which runs as follows ; la the interest 
iiientioned in the M>ond excessive and by 
way of penalty ? ’ 

The Boding recorded by the Court 
below is rather summary and runs as 

follows : , -r. j 

** Id the present case Jamiioa Prasad was cd- 

tirely at the mercy of his creditors. There was 


pressing demand for him to borrow money to 
save the joint family ’property from auction sale. 
The lender was in a position to dictate terms to 
him whieh led to this hard and unconscionable 
bargain. ” 

Upon this finding the Court below has 
held that the stipulation for interest was 
by way of penalty, and applying S. 74, 
Contract Act, has -reduced the bond rate 
and allowed the plaintiff only simple in- 
terest at 12 per cent per annum as an 
adequate and reasonable compensation. 
The aforesaid finding of the Court below 
is to my mind, vague and insufficient for 
applying S. 16 or S. 74, Contract Act. ^ The 
Court below has assumed, without giving 
any reason, that .the terms in the bond 
relating to interest were ‘bar! or uncon- 
scionable. There is nothing on the record 
to show that the rate of interest and 
compound interest was unusual or was in 
any way exorbitant. The defendants hj^e 
adduced no evidence on the point. On 
the other hand it would appear from 
the previous dealings between the parties 
as proved by Exs. 2, 2-A, 3 to 3-C, 4 to 
4 Q, that the rate of interest of 2 per 
cent, per mensem was the usual rate paid 
by the mortgagor Sarju Prasad to the 
plaintiff’s father Pokhar Mai. In the 
bond, Ex. A, dated 26th June 1917, exe- 
cuted by defendant 2 in favour of Gouri 
Dutb. defendant 18, the stipulation as to 
the interest is exactly in terms similar to 
those in the bond in suit, namely interest 
at 24 per cent, per annum and compound 
interest with yearly rests. Gouri Dutt 
in his evidence says that he has taken 
another bond also from Sarju Prasad. 
The rate of interest in the bond, far 
being improvident, hard or unconscionable 
appears to be the usual market rate. ^ 
Again there is a vague suggestion, 
though there is no definite finding, 
the lender took unfair advantage of the 
pressing need of the debtor and his 
posibion ag a lender in extorting from him 
the terms in the bond regarding interest. 
There is absolutely no room for such a 
suggestion upon the evidence on the 
record. It may bo that there was press- 
ing necessity for the debtor to incur the 
debt in question for which the mortgage 
bond was executed, or that the lender was 
in a posibion to dominate the will of the 
debtor, but there is nothing to show that 
ho used that posibion to obtain an unfair 
advantage over the debtor. The question 
of undue influence was not seriously raised 
by any of the defendants except dofen- 


Kamala Prasad v. Eam Chandra Prasad (Twala Prasad, J.) Patna 295 


1919 

dant 23, who in his written ebatement, 
said that the plaintiff and his predecessor- 
in-inberesb used undue influence on the 
debtor and finding the debtor in a helpless 
and needy condition insisted on the hard 
and unconscionable interest and com pound 
interest, and that the bargain struck by 
the plaintiff was hard, exorbitant and 
inequitable and as such nob fit to be 
enforced in a Court of law or justice. 
This defendant, except filing the written 
statement, does nob appear to have con- 
tested the suit in the Court below and, as 
a matter of fact, no issue in terms of the 
written statement was raised. This 
defendant has not entered appearance 
even in this Court, though impleaded as 
a respondent. The issue in this case as 
to the interest mentioned in the bond 
being excessive and by way of penalty 
was raised upon the written statement 
of the other defendants. No evidence 
was offered by the defendants as to the 
stipulation about interest having been 
inserted in the bond on account of any 
undue influeuce or coercion on the part 
of the lender. On the other hand the 
plaintiff has definitely proved that the 
stipulation regarding “interest and com- 
pound interest was not inserted in the 
bond under any undue influence” vide 
P. W. 1, a marginal witness bo the bond: 
This evidence is nob controverted and 
there is no reason why it should nob he 
accepted. In fact the Court does not 
definitely find that the contract as to in- 
terest was brought about by unlue in- 
fluence or pressure, and oven if it meant 
to do so, its fin.ling would be without any 
evidence on the record. The result is 
that the finding of the Court below tl>at 
the interest was hard and unconscionable 
or that the lender took advantage of his 
position and dictated terms to the bor- 
rower, must 1)0 set aside and with it the 
foumlation u[iOQ which the learned Sub- 
ordinate Judge his applied S. 74, Con- 
tract Act, for holding that the stipula- 
tion regarding interest was by way of 
penalty. 

Now as to the terms of the bond. The 
stipulation in the bond itself doe? not in 
any way show that it was by way of 
[)onalty. The bond provides that interest 
anrl compound interest at 2 [ler cent, per 
menrom would be payable ui)on the princi- 
pal sum of Hs. 4,000 from the date of the 
l)ond to the due date, 30bh Baisakh 1311, 
and on default of the payment of the loan 


on the due date the interest and com- 
pound interest at the aforesaid rate would 
continue to be payable up to the date of 
realization, and that on 21th Assin 1311, 
each year interest and compound interest 
then a?cruing would be added to the 
principal and will carry interest and com- 
pound interest. lu other words, the bond 
provides for payment of interest and 
compound interest at the rate of 24 per 
cent, per annum with yearly rests. The 
bond does not stipulate for the payment 
of increased rate from the date of default 
in payment, nor does it in any way vary 
the rate of interest on account of such 
default. S. 74 has therefore no application 
to the aforesaid stipulation for interest in 
the present case. The Court below as well 
as the learned vakil on behalf of the res- 
pondents has relied on certain judgments of 
the Calcutta High Court in the cases of 
Khagai’am Das v. Ham Sankar (l) and 
Sanat Kumar Das V . Indra Nath Bar. 
man (*2). In the former case S. 74 was 
applied where the entire sum payable in 
10 instalments without interest was in 
default of payment of one or two instal- 
ments nob only made repayable in one 
lump sum bub was also made to carry in- 
terest at an unusual rate. This does not 
apply bo the present case. Similarly, in 
the latter case S. 74 appliel to the facts 
and circumstances of that case as is 
obvious from the following observation 
made by the learned Chief .lustice 

“Rut I wish to make it quite clear that this 
agreement is a stipulation by way of pu*nalty, 
having regard to the circumstances of this ca^e 
onlv because it mav well bo that in other cisos 
75 per cent is a perfectly proper rate. At auy 
rate it may not be a stipulation by way of 
penalty.” 

The principle enunciated in Sattsh 
Chunder Giri v. TIem Chunder Mookho. 
padhya {'3) sQQTns to apply to the pre- 
sent case. This Court in several cases 
has held that it is not competent to rip 
up a contract merely because it consi- 
ders the rate cf interest hard and uncon- 
scionable and that a debtor cannot be re- 
lieved except by showing that he comes 
within the four corners of S. 10, Con- 
tract Act: Nathuui Sahu v. Baijnath 
Prasad (4) and Lakki Ckand Sahu v. 
Pear Chit nd Sahu (d). TheCourb helo.v 
has declined to follow the authorities of 

(l) ’1191.5T 42 Cal.' G5>3 ^7 i. U 615^ 

(^) L191G1 44 Gal. 10-2 — .'ll 1. C. 00.). 

Ci) ‘■■il iOCvl. 8-2 1. 

(1) L'01712P. L. J. 2 12=- 39 I. C. 352. 

(5) Liyi7i 2 P. D. J. 283=:;»y f. C. luo. 
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thia Court, saying tht they are in con- 
flict with those of the Calcutta High 
Court. This appears to be unjustifiable 
on the part of the learned Subordinate 
Judge. He was bound to follow the de- 
cisions of this Court whether they were 
right or wrong or whether they were in 
conflict with the decisions of the other 
High Courts in India. On the other 
hand the aforesaid authorities of this 
Court are supported by the principle 
enunciated by their Tjordships of the 
Judicial Committee in several cases, and 
notably in the two recent cases, Aziz 
Khan v. Duni Chand (6) and Lala Balia 
Mai V. Ahad Shah (7). In those cases 
the stipulations for interest and com- 
pound interest were similar to those in 
the present case and the principal sum 
had swollen tip to considerable amounts. 
Their Ijordships observed that the tran- 
saction was unduly improvident but, in 
the absence of any evidence to show that 
the money lender had undoubtedly taken 
advantage of liis position it is difficult 
for a Court of justice to give relief on 
grounds of simple hardship. In the case 
of Auseri Lai v. Raja Manesha^' Bahhsh 
Singh (8), relie 1 on by the Court below 
their fjordships of the Judicial Com- 
mittee lay down that under the amende! 
S. 16, Contract Act, it has to be seen 
whether a person in a position^ to domi- 
nate the will of the debtor used that 
position to obtiin an unfair advantage 
over tlie debtor." Of course, in that 
case it was found as a fact that undue 
iiilluence was used in bringing about the 
terras of the contract. It has already 
lieen shown that in the present case the 
interest in the bend was not at all hard 
or unconscionable but that it was the 
usual and market rate of interest^ and 
that the transaction was in the ordinary 
course of business and that the contract 
was not induced by undue influence, 
liven if the interest was unusual hard or 
unconscionable, upon the principle of 
the aforesaid cases tlie lower Court was 
not competent to disallow the contract 
rate. 


Another reason given by the lower 
Court to reduce the interest is that the 
stipulated rate of inter est if allowed , 


(G) A. I. R. 1918 P, 0. 48=101 P. R. 1918—48 
T (J ) 

(7) A I K.' 1918 P 6.249=124 P. R. 1918= 

48 I. C. 1 (P. O.). .. /.r. ,, , 

(8) [1900! 28 All. 570=33 I. A. 118 (P . C-/ 


will pro\% ruinous to the minor defen- 
dant 1. The view taken appears to be 
unsound. The rulijig relied upon by the 
Court below, Ganga Das Bhattar v* 
Jogendranath Mitra (9), has obviously 
no application to the present case inas- 
much as the ground stated in that case 
for reducing the interest namely, that 
there is nothing to show that there was 
any necessity to borrow money at the 
unusual rate of interest does not exist in 
the present case. The rate of interest in 
the present case is not unusual at all. 

The debt was contracted by the karta 
of the family to save the family property 
advertised for sale in which the minor 
was interested at theusualrate of interest. 
There is no reason why defendant 1, who 
was then a minor, should not be bound by 
the agreement entered into by his father, 
the karta of the family. The plaintiff is 
therefore entitled to the interest and 
compound interest calculated according 
to the rate stipulated for in the bond, 
namely, 24 per cent, per annum, with 
compound interest and yearly rests. The 
lower Court has held that one Bhagwab 
Rai, who has purchased property No. 3 of 
Sch. 2, subsequent to the present mort- 
gage, has not been made a party and 
that the value of that property, Rs. 96, 
should therefore be deducted from the 
principal sum. In this vievv the Court 
below appears to be right. The interest 
will therefore be calculated upon Rupees 
3,901 as found by the Court below. The 
result is that the appeal is decreed with 
costs. A decree will be prepared by this 
Court for. a sum of Rs. 3,901 as principal 
plus the amount of interest and com- 
pound interest, calculated at the rate of 
21 per cent per annum from the date of 
the bond till six months from this date 
as the date fixed for the payment of the 
money- In the event of nonpayment of 
the decretal amount within six months 
from this date, the plaintiff will be en- 
titled to sell the mortgaged properties- 
mentioned in Sch. 1. The rate of in- 
terest from the date fixed for payment 
will be at 6 per cent, per annum. The 
order of the Court below regarding tho 
order in which the mortgaged properties 
are to be sold will stand good. 

Mullick, J . — I agree. In my opinion 
the case is concluded by the judgment of 
their Lordships of the Privy Council in 
Lola Balia hlal v. Ahad Shah (7 ). _In 
(9> 11907] 5 C.L. J. 316. 
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my opinion the creditor was not in a 
position to dominate the will of the 
debtor within the meaning of S. 16, Con- 
tract Act, as amended. Even if he was 
in a position to do so, by reason of the 
pecuniary distress of the debtor, it has 
not been shown that he used his position 
to obtain an unfair advantage over him. 
If the coutract wore liard and uncon- 
scionable, then, the onus under 3ub-Cl.(3), 
S. 16, would lie on the creditor to show 
that the contract was not induced by un- 
due influence. But there is nothing in 
the circumstances of this case to justify 
such a view of the nature of the contract. 
.\nd, apart from any question of onus, I 
think the evidence clearly shows that 
the creditor did not obtain any unfair 
advantage over the debtor. S 16 there- 
fore does nob assist the debtor. As to 
3. 74 the debtor would be entitled to 
relief if ho could show that the stipula- 
tion for compound interest in this case 
was in the nature of a penalty. Upon 
the authorities, it is quite clear that an 
exorbitant rate of interest is not in itself 
a penalty. Nor is the stipulation to 
pay compound interest from the date of 
ilefault such a stipulation. The Court 
therefore had no power to give relief 
under S. 74 of tlie Act. In my opinion, 
the Courts in India are precluded from re- 
lieving the debtor with regard to interest 
iunles the case comes within the purview 
of S. 16 or S. 74, Contract Act. 

‘ With regard to the minor I agree with 
the observations of my learned brother. 
Tlie terms of the contract were sucli that 
tlio debt must l)e considered to have been 
contracted for legal necessity. With re- 
gard to the property purchased by Bhag- 
wat Hai, I agree that his nonjoinder is 
not a suflicient ground for the dismissal 
of the suit. By his action the ijlaintifT 
must be held to liavo split up the mort- 
gage and to have released the defendants 
from liability for that part of the debt, 
namely, Hs. 96, which represents tlie 
l)rice of the pro[)erty sold to Bhagwat. 
A decree therefore for the capital sum 
after deduction of tliis sum of Rs. 96 
against the present defendants, i?, in my 
opinion, correct. 

V.S./r.K. Appeal acceptcl . 
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Dawson-Miller, C. j. and Jwala 

Prasad, J. 

Sridhar Sirdar and others Defen- 
dauts — Appellants. 

V. 

J ageshioar Singh JSlaha patra and 
others — -Plaintiffs — Respondents. 

Letters Patent Appeal No. 70 of 1918, 
decided on 23rd July 1919, from deci- 
sion of Ali Imam, J, B/- 25bh July 191B, 

Civil P. C. (1908), S. 47— S. 47 does no^ 

bar suit by decree-holder to recover possession 
based on title acquired by sale of properly 
in execution of his decree — Such suit must he 
brought within period of limitation prescrib- 
ed by Limitation Act (1908), Art, 138. 

t^uestions relating to the possession of pro- 
perty purchased by the decreo-holder at a sale in 
execution of his decree are not questions relating 
to the execution, discharge and satisfaction of 
the decree within the moaning of S. 47, Civil 
P. C., and that section is no bar to a suit by 
such decree-holder to recover possession based 
upon the title acquired by the sale and on the 
ground that by the sale the right, title and 
interest of the judgment-debtors in the land was 
extinguished and they were mere trespassers. 
Such a suit must be brought within the period 
of limitation prescribed by Art. 138. LP ^0^ C 

Ahani jiltusan Mnkerji — for Appel- 
lants. 

Atul Krishna llai — for Respondents. 

Dawson-Miller, C. J. — This is an 
appeal under Cl. 10, Letters Patent, by 
defendants 1 to 3, who are the principal 
defendants in the suit, from the decision 
of a -single Judge of tliis (Jourt, dated 
2otli July 1918, wliereby he ovorvuled 
the decision of the District Judge of 
Manbhuin and restored that of the Mun- 
sif. The plaintiffs and the pro forma 
defendants were proprietors of mau/.a 
Lelikhana. The principal defendants 
were tenants under them of a holding in 
the said mauza. The rent having fallen 
into arrears, the landlords broiiglit a suit 
against tlio tenants and in -luly 1909 oh- 
tainetl a decree in that suit. The pro- 
perty was put up for salo in execution of 
the <lecree and it was purciiased by the 
landlords themselves. On 6tli May 1910 
the sale was confirmed and in duly of the 
following \e3r the sale certiticate was ob- 
tained. At tliat time a partition suit 
was ponding helvveen the plaintitls and 
the pro forma defendants wlio were 
members of a joint family, and no appli- 
cation appears to have been made by 
them as auction- purchasers under O. 21, 
R. 95, Civil P. C., to be put in possession 
of the holding i)urcha3ed by them within 
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three years of the confirmation of the 
sale. As a result of the partition suit, the 
inauza in question, including the right to 
possession of the defendants’ holding, 
fell to the share of the plaintitfs who, on 
5bh May 1916, instituted the present suit 
claiming khas possession of the holding 
against the principal defendants who 
were still in possession. 

Amongst other defences, the defendants 
contended that the suit was barred by 
S. 17, Civil P. G., the plaintiffs’ remedy 
being to apply for delivery of possession 
in the Court executing the rent decree, 
and that a separate suit was not main- 
tainable. The Munsif decided all issues 
in the plaintiffs’ favour and granted the 
decree asked for. On appeal the District 
Judge considered that such a suit would 
he governed by the provisions of the 
Chota Nagpur Tenancy Act, 1908, and 
that by Ss. 139 and 231 of that Act it 
was cognizable by the Deputy Commis- 
sioner only and ought to have been 
brought within one year from the date 
when the cause of action accrued. He 
treated the case, however, as one in exe- 
cution of a decree and held that it w^as 
barred by S. 47, Civil P, O.. as well as 
by S. 92, Act 10 of 1859, which was in 
force wlien the rent suit was instituted, 
and that in either case the limitation 
periovi of three ye)ar3 had expired. The 
plaintiffs appealed to this Court, and the 
learned Judge who heard the appeal held 
that the suit could not be treated as an 
application in execution governed by 
Art. 180, Line. Act, and that as it did 
not relate bo tlie execution, discharge or 
satisfaction of a decree, it was not gov- 
erned by S. 47, Civil P. G. He further 
held that the Chota Nagpur Tenancy Act 
had no application. In these circum- 
stances, he held that the period of limi- 
tation was 12 years from the date when 
the sale became absolute, as prescribed 
by Art. 138, Lirn. Act, and restored the 
decree of the trial Court setting aside 
that of the District Judge. It is from 
jthab decision that the present appeal is 
[hroughb. 

‘ The iirsb contention argued before us 
was tint the suit fell within S. 139, 
Chota Nagpur Tenancy Act. and was cog- 
nizable only by the Deputy Commis- 
sionor, and that under S. 231 of the 
same Act the limitation period was oue 
year fio.n the date of the accruing of the 
-cause of action. There are two answers 


to this argument. First the Act was not 
applied to Munbhum within ’^'which dis- 
trict the property is situated until 22nd 
November 1909, which is after the rent- 
decree was obtained, and it is not shewn 
that the application of the Act to Man- 
bhum had any retrospective operation. 
Secondly, it is quite clear that none of 
the cases mentioned in S. 139 which are 
triable by the Deputy Commissioner 
cover the present suit. The only case 
relied on is that mentioned in Cl. 4 of 
the section, viz.: 

“All suits undir this Act to eject any tenant 
of agricultural laud or to cancel any lease of 
agricultural land." 

This is nob a suit to eject a tenant or 
to cancel a lease. The defendants ceased 
to be tenants at the time when their 
holding vvas sold and their rights in the 
holding passed bo the purchaser. Since 
then their status is that of trespassers, 
not tenants. The suit in fact is not one 
under the Chota Nagpur Tenancy Act at 
all and Ss. 139 and 231 can have no ap- 
plication. The appellants’ main con- 
tention however was that the case is 
covered by S. 47, Civil P. O., as it raises 
question between the parties to the suit 
in which the rent decree was passed 
I'elabing to the execution, discharge or 
satisfaction of that decree. Although it 
is by no means clear that S. 47, Civil 
P. C., applies to a case where the sale 
book place under Act 10 of 1859 and 
where the sale certificate was granted 
under S. 11, Act 8 of 1865, I assume, 
for the purposes of this part of my judg- 
meut that the Civil procedure Code 
applies. There can be no doubt that 
both the plaintiffs and defendants were 
parties or represent parties to that suit 
and the only question which arises is 
whether the questions for determination 
relate to the execution, discharge or satis- 
faction of the rent-decree. Phis is a 
matter about which there has been con- 
siderable controversy in the High Courts 
of Galoubta and Allahabad. The impor- 
tance of the question for present pur- 
poses arises from the fact that if a 
separate suit is nob barred by S. 47 then 
it was instituted within time, the period 
for bringing such a suit being tha" pres- 
cribed by Art. 138. Lira, Act, viz.. 12 
years from the date when the sale be- 
came absolute. If it is barred by S 47, 
then the period in which the application 
in execution should have been made is 
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thi'eo years and as the suit was nob in- 
stituted within that period, it cannot 
now be treated as an application in exe- 
cution under S. 47. 

The decisions of the Calcutta High 
Court are somewhat conflicting. One of 
the earliest decisions is that of Kristo 
Gobind Kur v. Gung'i Per 'had Surma (l) 
in the year 1876, which decided that the 
plalntitf, who was the auction-purchaser, 
should not be entitled to bring a fresh 
suit for possession as he might have en- 
forced his rights under the decree in exe- 
cution of which ho purchased. The basis 
of the decision was that litigation might 
be endless if parties failed to exercise 
their rights under decrees and were 
afterwards allowed to bring fresh suits 
for the same relief. Whilst entirely 
agreeing with ths general principle that 
litigation should not be endlessly pro- 
tracted, the question we have to deter- 
mine is whether in the particular in- 
stance the legislature has in fact barred 
the plaintiffs’ right of suit in the case 
before us. The decision in Kristo Gobind 
Kur's case (l) was followed with some 
hesitation by Sir R. Garth, C. J., and 
Morris, J., in 1881 in holit Coomar Bose 
V. Ishan Chiinder Chuckerbutty (2). In 
Krishna hall Dutt v. Radha Krishna 
Surkkel (3) decided in 1884, the Court 
held, where formal possession had been 
obtained from the Court by the auction- 
purchaser but had not been followed by 
any act of possession and so had become 
infructuous, that a separate suit was 
rnainbainahlo. In 1835 the same High 
Court decided in the case of Iswar Per- 
shad Gurgo v.Jai Narain Giri (4) that 
the decision in Lolit Coomar Bose v. 
Ishan Chunder Chuckerbutty {2) {ubi sup,) 
did not lay down that under no circum- 
stances would a suit lie by the auction- 
purchaser who was also a desree-lioldor, 
but that so long as the retnedy provided 
by S. 318, Civil P. C., (now O. 21, 
U. 9o) was oi)9n to the purchaser, he 
was bound to have recourse to that sec- 
tion rather than to l)ring a frosli suit. In 
that case it appears that at the date 
when the suit was institute! more than 
3 years iiad pissed from the time when 
possession was confirine 1, and hence the 
romely providel hv S. .318. Civil P. C., 

(1) Liy^Cl ' 2 ’) W. R. 37-2. 

(2> LlSS-il 10 0. L. R. 253. 

(8) LIS811 10 C il. 402. • 

(4) LISeci 12 Cal. 160. 
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then in force was barred by limitation. 
Some attempt however had been made 
to obtain possession under that section 
which had proved infructuous. The 
Court decided that there was no reason 
in law why the suit should not be main- 
tained and that the purchaser’s title was 
not extinguished merely because the sum- 
mary remedy provided by S. 318 was no 
longer available. On the other hand, in 
the case of Madhusdaii Das v. Gobinda 
Pria Chowdhurani (5), decided in the 
year 1899, the Calcutta High Court held 
that proceedings for delivery of posses- 
sion to the auction- purchaser after a sale 
in execution of a decree were proceedings 
in execution of the decree, and that 
when the application for possession is re- 
sisted by the legal representative of the 
judgment debtor, the question so raised 
came within the purview of S. 244. Civil 
P. C , of 188i and must bo decided under 
that section and not by a separate suit. 

Finally, in the case of Sasihhusan 
Mookerjee v. Radhanath Bose (6), which 
was decided in 1913, tiio Calcutta High 
Court, after reviewing the authorities at 
some length, deciled that an order for 
delivery of jiossession to the execution- 
purchaser, who was himself the decree- 
holder, was not an order relating to the 
execution, discharge or satisfaction of 
the decree nor was it one arising betvveen 
the parties to the suit or their represen- 
tatives merely bajause the denree-lioMer 
happened to bo the execution purchaser. 
For the latter proposition reliance was 
placed upon the earlier case of Nana 
Kumar Roy v. Golam Chunder Dty (7), 
where it was held that an order under 
S. 312 of the Code of 1882 -setting aside 
an execution sale cannot be treated as an 
order under S. 244 of the same Code be- 
cause tlie decree-holder happens to l^e 
the auction. purchaser. The Court, after 
reviewing tlie conflicting decisions of the 
Cilcutta High Court, followed the deci- 
sion of a Full Bench of tlie Allahabad 
High Court in Dhagwati v. Banwari 
Lai (8). which atlirinod t)^o principle 
that a decree-holder, whether Imlding a 
decree for sale under a irjortgage or a 
simple money decree, who purchases at a 
sale lield in execution of such de::reo f'vo- 
porty belonging to liis judgtnonb-<l 'htor, 

(5; 27 C;il. Hi 

(0) V. r H l'Jl.5 Cil. i:{7=25 1. 0. 207. 

(7j U«Jll 13 -»2i (F 13 ). 

(S) 31 .\11. 82 = 1 t. C. 110 (F.13.). 
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is in the same position as would be any 
other purchaser at an auction sale held 
in execution of such a decree. It seems 
clear therefore that the weight of autho- 
rity in the decisions of the Calcutta High 
Court appears to be in favour of the 
view that questions concerning delivery 
of possession to an auction purchaser at 
a sale in execution of a decree, whether 
he be a decree-holder or a stranger to the 
suit, are not questions relating to the 
execution of the decree. 

The Allahabad High Court by the Full 
B^nch decision just cited have clearly 
settled this question against the conten- 
tion of the present appellants. The Bom- 
bay High Court however ’has taken a 
diherent view. In the case of Sadashiv 
Mahadu v. Narayan Vithal (9) a Full 
Bench of that High Court decided that a 
mortgagee decree-holder, who purchased 
the property ordered to be sold in exe- 
cution of his decree, was not entitled to 
bring a separate suit for j)ossession 
against the mortgagors, but was limited 
by S. 47, Civil P. C . to his remedy under 


O. 21 of the Code. 

In this conflicting state of the autho- 
rities it would have been necessary for 
U3 to exercise an independent judgment, 
but for the fact that, so far as this 
Court is concerned, the point appears 
to have been substantially decided by 
a Full Bench ruling in the case of Haji 
Abdul G<uii V. Baja Bam (10)_. The 
immediate question for determination 
in that case was, whether an ap- 
peal lies from an order passed under 
li. 95, O. 21, Civil P. C. An appeal would 
lie only if the decision appealed from 
came within the provisions of S. 47, and 
it was necessary for the Court to decide 
this question in orde- to determine whe- 
ther an appeal would lie. In that case' 
the respondents had obtained a money 
decree against the appellant and pur- 
chased certain property of the appellant 
which had been ordered to be sold in 
execution of the decree. Possession was 
obstructed by the appellant, and the res- 
pondents applied under O. 21, R- 95, to 
1)0 placed in possession of the disputed 
property. The respondents obtained an 
order from wiiicli the appellant sought 
to appeal. The Court, after reviewing 
the authorities above mentioned and 
many others, unanimously decided tha t 

(9) 1iUiT 1”35 iiom. 452=11 I. C. 987. 

(10) 1 ”232=35 I. C. 4G8 (P.B.J. 


questions relating to the possession of 
property purchased by the decree-holder 
under the circumstances stated were not 
questions relating to the execution, dis- 
charge or satisfaction of thedecree within 
the meaning of S. 244 of the Code of 
1882 or S. 47 of the present Code. The 
Xirinciple upon which that decision was 
based appears to me to govern the pre- 
sent suit and I think that this appeal 
must be dismissed with costs. I only 
wish to add that I have had an opportu 
nity of reading the judgment about to be^ 
delivered by my learned brother and I 
concur with him in the reasoning by 
which he arrives at an independent con- 
clusion that the questions raised in this 
suit are not questions relating to the 
execution, discharge or satisfaction of 
the decree. 

Jwala Prasad, J. — This is a Letters 
Patent appeal from the decision of a 
single Judge of this Court, dated 25fch 
July 193 8, reversing the decision of 
District Judge of Purulia (Manbhum), 
dated 22nd June 1917 and restoring that 
of the Munsif, dated 6th March 1917. 
Defendants 1 to 3 are the appellants 
before us. They had held in village 
Delikhana, Pergana Manbhum, the lands 
in suit as their jote kamai holding. The 
plaintiff s and the pro forma defendants as 
landlords of the 16 annas of the said 
mauz:a obtained a decree, Exhibit 4, for 
rent against the principal defendants 
1 to 3 for Rs. 64-15-10 on 2l3t July 1909 , 
and in execution of the said decree they 
purchased the holding of the appellants 
on 4th April 3910. The sale was con- 
firmed on 6fch May 1910 and the sale 
certificate. Ex. 3, was obtained on 
13 th July 1911, but on account of there 
being a partition suit, No. 223 of 1911, 
pending between the plaintiffs and the 
pro forma defendants, the head member 
of the family neglected to take out deli- 
very of possession through the executing 
Court. By the aforesaid partition suit 
the entire mauza with the said lands of 
the pricinpal defendants in suit was al- 
lotted to the plaintiffs. The plaintiffs 
therefore brought the present suit against 
the appellants for recovery of posses- 
sion on 5th May 1916, in the Court of 
the Munsif of Purulia, within 12 years 
of the confirmation of the auction sale. 

The appellants, principal defendants, 
resisted the claim of the plaintiffs on all 
possible grounds. They stated that the 
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plaintiffs received rents from them in 
1318 and 1319 and recognized them as 
their tenants, and hence the relationship 
•of landlord and tenant continued and 
existed between the plaintiffs and the 
appellants even after the confirmation of 
the sale, and that the latter were nob 
trespassers and hence the suit for eject- 
ment could not lie. They also pleaded 
that the rent decree and the sale were 
collusive and nob bona fide and as such 
were not binding upon them. These 
questions of fact have been seb at rest by 
the findings of the trial Court as con- 
firmed by the first Court of appeal and 
are no longer before us for consideration. 
The' appellants however disputed the 
right of the plaintiffs to institute the 
present suit and contended that the suit 
was barred by limitation. The Munsif 
overruled the contentions of the appel- 
lants and decreed the suit of the plain- 
tiffs. On appeal the learned District 
Judge held that under Ss. 139 and 231, 
Act 6 of 1908, the plaintiffs’ suit was cog- 
nizable only by the Deputy Commissioner 
and must have been brought within one 
year. He further held that the plaintiffs’ 
remedy was to make an application for 
delivery of possession of the property 
I)urchased at the auction sale and that 
the present suit was barred by S. 47, 
Civil P. C. Treating the suit as an ap- 
plication in execution the Court held 
that the right to recover possession was 
barred by S. 92, which prescribes three 
years as tlie period of limitation within 
which a process of execution can l^e 
issued. Upon the aforesaid findings the 
learned District Judge hold that the suit 
was barred by limitation besides being 
not maintainable in the present Court.” 
Accordingly he dismissed the plaintiff’s 
suit. 

On appeal by the plaintiffs to this 
Court, the decision of the District Judge 
has been uijseb and the suit for possession 
of the i^laintiffs has been decreed. 
Against the decision of this Court, defen- 
dants 1 to 3 have appealed to us under 
S. 10, Letters Patent and contend 
that the decree of this Court must be set 
aside upon the grounds that wore raised 
by thorn and accepted by the District 
Judge. The first contention raised is 
that the suit of the plaintiffs was cogni- 
zable only by the Deputy Commissioner 
of Palamau and that the suit should have 
been brought within one year from the 


confirmation of the same. Reliance has 
been placed upon Ss. 139 and 231, Ohota 
Nagpur Tenancy Act (6 of 190'S). The 
latter section provides tliat: 

“All suits and applications instituted or made 
under this Act (Chota Nagpur Tenancy AcO, for 
which no period of limitation is provided else- 
where in this Act. shall be commenced and made 
respectively withlu one year from the date of the 
accruing of the cause of action.” 

Section 139 enacts that the suits aud 

applications specified therein 
“shall be cogoi/able by the Deputy Commis- 
sioner, and shall be instituted and tried and 
heard under the provisions of this Act, and shall 
not be cognizable iu any other Court, except as 
provided under this Act.” 

The suits and applications referred to 
in S. 139 have been enumerated in 01s. 1 
to 8 of the section. All these clauses 
relate to suits between the landlords and 
tenants except suits by or against the 
headmen of villages or groups of villages 
for declaration of title in or of possession 
of their office cr agricultural land (Gl. G) 
and suits by landlords and others in 
respect of tlie rent of land against any 
agents employed by them in the manage- 
ment of the land or the collection of 
rents, etc. (Cl. 7). The present suit for 
ejectment of the defendants and recovery 
of possession, based upon title acquired 
by an auction sale and on the ground 
that by the sale the riglit, title and in- 
terest of the defendants in the land was 
extinguished, aud that tlioy are mere 
trespassers, does not come under any of 
the aforesaid clauses of S. 139. According 
to the decision of a Division JBencli of 
this Court in the case of the Tata Iroa 
and Steel Company Ltd. v . llaghunatk 
:\Iahto (11) it was pointed out that the 
Deputy Collector acquires special juris- 
diction only in suits specified in S. 139, 
Ohota Nagpur Tenancy Act, aud that lie 
has no jurisdiction to try a suit not 
C'Jining under any of the clauses of the 
said section. The learned vakil on behalf 
of the appellants has failed to show that 
the present suit comes under any of tlio 
provisions in the Chota Nagpur Tenancy 
Act. Ss. 139 and 231 have no appli- 
cation to the present suit. The suit was 
therefore cognizable by the Munsif and 
was rightly in3titu6e^l in his Court; and 
was not liarred by one year’s limitation. 

On the oblier hand, the Chota Nagpur 
Tenancy Act does not seem to apply to 
the present case. Tlie Act came into 
operation on llth November 1903 and 

(lU LiyiBj !•:- 1. o. 7j, 
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was extended to Manbhum by notification 
dated 22nd November 1909, under S. 1, 
Cl. (3), and does not apply to the decree 
Ex. 4, which was obtained under the 
Kent Act (10 of 1859) on 21st July 1909. 
This is clear from the decree itself, 
which states that it was passed under 
Act 10 of 1659 and the sale certificate 
Ex. 8, which states that the sale took 
place under the provisions of Act 8 of 
1865 and that the certificate was granted 
under the latter Act. The learned 
vakil on behalf of the appellants saw 
the dilliculty of applying the Ghota 
Nagpur Tenancy Act to the present case 
and contended that the suit is barred 
by the Kent Act (10 of 1859). Ss. 23 
and 92, Rent Act, exactly correspond 
to Ss. 139 and 231, Chota Nagpur 
Tenancy Act, and do not bar the present 
suit for the reasons already stated with 
regard to the inapplicability of Ss. 139 
and 231 of the latter Act to the present 
case. It is then contended that S. 92, 
Act 10 of 1859, which provides that: 

*■ No process of execution of any description 
shall be issued on a judgment under this Act 
after the lapse of three years from the date of 

judgment” 

bars the present suit. This contention 
also aiipears to be unsound, inasmuch as 
the said section only affects the pro- 
cess of execution, but the present suit of 
the plaintiffs is nob a process of execu- 
tion of any judgment or decree. The 
plaintiffs had therefore two remedies to 
obtain possession;, one by an application 
to the executing Court under S. 11, 
Act 8 of 1865, and another by a suit; and 
they can at their option choose the one 
or the other. It is next contended that 
the proper course for the plaintiff's 
to execute the sale certificate and to ob- 
tain possession through the executing 
Court, and that unless that remedy was 
exhausted the plaintiffs have no right 
to institute the suit to obtain p^session 
based upon the auction sale. The sale 
took place under S. 7, Act 8 of 1865 
read with the Bent Act 10 of 1859 and 
the certificate was obtained under b. 11, 
Act 8 of 1865. This section is s^myar 
to O. 21, R. 95. of the Code of Civil 

Procedure, and provides that: 

” when tbo purchase money shall have been 
caid in full, the officer conducting the sale shall 
cive the purchaser a certificate in the form pres* 
cribed in the schedule aouexed to the Act; aud 
Bball further, on the purchaser making an ap- 
plication and depositing the requisite costs, de- 
pute an officer or Amin to put him in possession 


of the under-tenure in the customary manne>^ 
and to publish the fact of the purchase to the 
cultivators of the land comprised therein,” 

The remedy given by S. 11 is not ex- 
haustive and does not necessarily^ ex- 
clude the right, under the general law^ 
of the plaintiff to recover possession of 
the property purchased by him at the 
auction sale on failure to obtain posses- 
sion under S. 11. There is no provision 
in Act 10 of 1859 or in Act 3 of 1865 
restricting the right of the plaintiff to 
institute his suit for recovery of posses- 
sion, which right he undoubtedly bas 
under S. 9, Civil P. G. Unless the right 
under the latter section was clearly bar- 
red by any enactment, the plaintiffs suit 

is nob barred at all. 

Uastly, it is contended that the plain- 
tiffs’suit is barred by S. 47, Civil P. C. 
In the first place S. 47 does not appear 
to anply to the rent suit in which the 
plaintiffs and their cosharers obtained 
the rent decree in execution of which 
the property was purchased by them. 
Neither Act 10 of 1859, nor Act 8 of 1865, 

nor the Chota Nagpur Tenancy Act; has 

enacted that the provisions of the t^oao 

of Civil Procedure should apply 
suits or the decrees obtained under those 
Acts. S. 265 clearly says that the Uocal 
Government may make riKes 
that any provision of the Code of 
Procedure^hall apply to all or any clas 
ses of cases before the Deputy Commis- 

sionor. No sooh P 0 

to us by virtue of which S. 47 , Civil i . C., 

would apply to the present case Kent 
Act 10 of 1859 is complete in ^ 

provides complete machinery and rules 
of procedure for the suits instituted under 
those Acts and for the execution of de- 
crees obtained thereunder. 

The lower appellate ' Court has, upon 

the authority of the 8®?® f 

Patjosi V. Kurtja Behan (l2). held that 
except upon points expressly provided 
for by Act 10 of 1859 the procedure of 
the Revenue Court would be governed by 
the Code of Civil Procedure. That was 
a case in which the question whether a 
judgment-debtor was entitled to have the 
sale set aside on a deposit under S. 310-A, 
Civil P. C. The sale of the land in that 
case was not for arrears of rent 
respect of the land, and under Ss. 
and 110 of the Kent Act the sale of 
under-tenures ** fo r demands other than 

(12) D9U] 38 OaI. 832=11 I. O, 207. 
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those of arrears of rent *’ is held under 
the law applicable to such sale, i. e., 
under the Civil Procedure Code, and 
hence S. 310.A of the Code applied 
to such a sale. That ruling has no 
application to the present case which 
would rather seem to be governed by the 
earlier authorities of the said Court in 
the case of Radha Madhub Santra v. 
Lukhi Narain Roy Choxodhry (13) and 
the Full Bench decision in Nagendra 
Nath Mullick v. Mathura Mahun 
Parhi (14). On the principle upon which 
S. 373, Civil P. G., in the former case 
was not applied to bar the second suit, 
S. 47, Civil P. C , would not apply to de- 
crees passed and executed and a sale held 
under the Rent Act (lO of 1859). More 
so, when S. 47 takes away the general 
right of instituting a suit. Hence O. 21, 
R. 95, and S. 47, Civil P. C., are inappli- 
cable to the case of the plaintiffs and do 
not at all bar the suit. Even if S. 47 
did apply, the question is whether the 
proceedings to obtain possession after an 
auction sale at %vbich the decree-holder 
himself purchased the property, relate to 

the execution, discharge or satisfaction 
of the decree.” 

It is clear that the section has no ap- 
plication to a purchaser who is not a 
decree-holder and that his failure to 
obtain possession or to make an applica- 
tion for delivery of possession under 
O. 21, R. 95, will not bar a suit for re- 
covery of the property. Such a suit will 
be governed by Art. 138, Eim. Act, the 
period of limitation for which is 12 years. 
No doubt a decree-holder purchasing the 
property in execution of the decree is a 
party to the suit and as such all questions 
relating to the execution, discharge or 
satisfaction of the decree would come 
under S. 47 and will be determined under 
that section and not by a separate suit. 
But the question is whether the question 
relating to the delivery of possession 
after the sale is one that relates to the 
execution, discharge or satisfaction of the 
decree. If it does relate to the execution, 
discharge or satisfaction of th^ decree, 
then a separate suit would be ‘barred and 
an application should therefore be made 
under O. 21. R. 95. the period for which 
is three years within wiiich the applica- 
tion should he made. Whereas, if it does 
not come under S. 47. then a separate 

(13) U«94l 21 Cai. 428. 

(U) L1891] 18 Cal. 868 (F. B.). 
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suit for recovery of possession will not 
be barred and Art. 138, Lim. Act, will 
govern the suit. There has been a great 
conflict of decisions upon the point. The 
earlier decisions in Calcutta seem to 
favour the view that a separate suit will 
not lie: vide Kristo Govind Kur v. 
Gunga Pershad Saxma (l). The view 
expressed there was however doubted 
by Garth C. J., in the case of Lalit 
Coomar Bose v. Ishan Chunder Chucker- 
butty (2) and was distinguished in Seru 
Mohan Bania v. Bhagoba7i Din Pan- 
dexj (15) and Krishna' hall Duttw. Radlia 
Krishna Siirkhel (3), and latterly in 
Isxoar Pershad Gurgo v. Jai Naraift 
Giri (4). It was again acted upon in a 
later decision of the Court in Madhu- 
*sudan Das v. Govi^ida Pria Choxodhu- 
ro7ii (5). The ruling in Sasilhusaix 
Mookerjee v. Radhanath Bose (6) seems 
to settle the point so far as the Calcutta 
High Court is concerned. The long course 
of decisions in the Calcutta High Court 
indicates that the balance of opinion in 
that Court has been strongly in favour of 
the view that the question relating to 
the delivery of possession does not relate 
to the execution, discharge or satisfaction 
of the decree and does not come under 
S. 47 of the present Code or S. alS of 
the old Code. 

So far as the Allahabad High Court is 
concerned, the view appears to have been 
settled by a Full Bench in the case of 
Bhagxvati v. Banxvari Lai (8). The 
Bombay High Court in the case of Sada- 
shiv Mahadu v. Narayan Vithal (9) has 
taken a diB’erent view and entirely sup- 
ports the contention of the appellants. 

The matter appears to have been settled 
so far as this Court is concerned by a 
Full Bench decision in the case of Ilaji 
Abdul Gani v. Raja Ram (10). In that 
case it was decided that no appeal lies 
from an order under R. 95, O. 21, 
Civil P. G. The basis of the decision is 
that such an order does nob dispose of 
a question relating to the execution, 
discharge or satisfaction of the decree, 
even when the question is between the 
judgment. debtor and an auction purchaser 
who originally was the {ilaintiff in tlie 
suit and hence the order is nob a decree 
within the meaning of S. 2, Civil 1^. C. 
Upon the principle deduced from that 
ruling, S. 47 will not bar a separate suit 
by a decree- holder purchaser in order to 
(16)'U883) 9 'Cal. G02.” 
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obtain lec^very of possession of the pro- 
perty purchased at the auction sale. This 
decision seems to settle the question so 
far as this Court is concerned and has 
lately been followed in the case of Dha- 
ninder Das V. Bakhshi Barihar Prasad 
(16), where it was directly held 
that the proceedings adopted to obtain 
delivery of possession of the property 
purchased in execution of a decree do not 
relate to the execution, discharge or satis- 
faction of that decree and S. 47, Civil 
P. C., has no application to such pro- 
ceedings. In that case the decree-holder 
himseff was a purchaser. We are thus 
relieved from the necessity of reviewing 
the authorities on the subject and coming 
to a definite conclusion as to which ^ ot 
the conflicting views is in agreement wibh^ 
the provisions of the Code of Civii^ Pro- 
cedure. However it may be mentioned 
that the execution of the decree termi- 
nates by the satisfaction of the decree, by 
payment thereof or the sale of the pro- 
l.)erty in execution of the decree. O. 21 
no doubt relates to and is headed by 
“execution of decrees and orders,” and 
K. 95 relating bo the delivery of posses- 
sion by the executing Court to the pur- 
chaser at the auction sale is placed in 
that chapter. Xt is therefore contended 
that the question relating bo the delivery 
of possession also relates to the execution 
of the decree. U. 64 of the said order 
j)rovide3 that the Court executing the de- 
cree may direct fch‘it a certain property 
“shiill bo sold to satisfy the deci'oc and that the 
proceeds of sncb sale or portion thereof shall l>^ 
paid to the party entitled under the decree to 
receive tho same.” 


A decree-holder can only purchase^ on 
express permission of the Court obtaina 
under R. 72 which provides that whpn 
the decree-holder purchases the 

“the purchase-inonGy and the amount due 
tho decree is to be set off one 

and the Court executing the decree shall enter 
up siti-;factioii of the decree m whole or in part 

[fc is thus clear that when a aecree- 
hohler purchases a property the decree is 
satisfied by tho very fact of his purchase 
to the extent of the amount at which the 
property is knocked down.^ If the sale 
is ^ood, then the execution is finished and 
the decree satisfied. The question regard- 
ing the possession of the property is a 
question therefore between the Court 
and the purchaser, whether he he a de- 


cree-holder or a stranger. When the exe- 
cuting Court having seized the property 
sells it, it is bound to give possession of 
the property to the auction purchaser. 
This will be under the general law under 
which a vendor is bound to give posses- 
sion to the vendee. R. 95 is simply a re- 
cognition of this principle and providss 
an easy and prompt method of obtaining 
possession from the Court that sells the 
property. The rule therefore has been 
placed in the chapter relating to the exe- 
cution of decrees for the sake of conveni- 
ence and in order to enable the executing 
Court to give effect to the auction sale. 
The placing of the section by no means 
shows that the proceeding relating to the 
delivery of possession should be regarded 
as relating to the execution of the^ decree. 
This contention therefore of the appel- 
lants fails. 

The suit is not therefore barred by 
S. 47, Civil P. C.. and the limitation pres- 
cribed by Art: 180, Lim. Act. which re-| 
lates to applications made under the- 
Code of Civil Procedure has no applica- 
tion to the suit. The suit will therefore, 
he gov'erned by Art. 13B, Ijim. .^..ct, and 
having been brought within 12 years of 
the auction sale is not at all ^ barred. 

Different considerations arise where a 
decree directs deli vesy of possession. In 
such a case title to the property and the 
right to recover possession ‘As declared by 
the decree itself and the remedy to ob- 
tain possession of the property is by exe- 
cuting the hecree, but where, as in the 
present case, the decree is only for rent 
or for money and no title to any property 
is created by the decree, the right of the 
decree-holder to recover possession arises 
from tho sale of the property and nob 
under the decree. His right to possession 
therefore may be enforced either by a 
suit or by any summary procedure that 
the law may have provided. The reme- 
dies of such a purchaser are therefore 
two fold: one by an application under 
O. 21, R. 95, and another by a regular 
suit. ' The result is that all the conten- 
tions ofThe appellants fail and this ap- 
peal must be dismissed with costs. 

v.S./r.K. Appeal dismissed. 


(10) [19LG] 48 I. 0. l-29=:3 P. E. J. 571. 



1919 


Bhadnath Gir 

A. I. R. 1919 Patna 305 (1) 

COUTTS, J, 

Mahabir Singh — Pebitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 436 of 1918, Deci- 
ded on 9th January 1919, against order 
of Seas. Judge, Saran, D/- 9bh November 
1918. 

(a) Bibar and Orissa Excise Act (2 of 
1915), Ss. 47 and 55 — Prosecution only under 
S. 47— Accused convicted in addition under 
•S. 55 — Conviction held legal. 

In the report of au Excise Sub-Inspector pro- 
secution was asked foe only under S 47 (h), 
Bihar and Orissa Excise Act, but the accused 
was in addition tried for and convicted of 
offences under Ss. 47 (a) and 65 of the Act. 

. Held : that such a proceeding was not illegal, 
especially as the report disclosed facts coustitut- 
ing offences under the other sections. fP 30.6 G ll 

(b) Bihar and Orissa Excise Act (2 of 
1915), Ss. 47 and 48 — Removal of liquor — 
Presumption under S. 48 is not permissible 
in trial under S. 47 (h). 

Section 4S, Bihar and Orissa Excise Act, does 
not apply to a case of removal of liquor, and it 
is therefore illegal to make use of the presump- 
tion created by that section in the trial of an 
offence under S. 47 (h) of the .\ct. LP 305 C 2] 

Rajendra Prasad — for Pebitioner. 

Ma?iohar Lai — for the Crown. 

Judgment — The petitioner in thia 
case is one Mahabir Singh, who was a 
clerk of tlie liquor warehouse or depot 
at Gopalgunj. He has been convicted 
under Ss. Vi (a), 47 (h) and 55. Excise 
Act and has been sentenced to a fine of 
Rs. 200 or in default to undergo rigorous 
imprisonment for one month. 

It appears that on the evening of 13bh 
July 1918 the petitioner was seen com. 
ing out of the warehouse oflice with 
sometiiing wrapped up in cloth under his 
arm. He went to the water-bank which 
adjoins the warehouse and left this bun- 
dle there. Shortly afterwards the peti- 
tioner handed over the bundle to one 
Sukab Kuinari who was a coolie working 
at the depot and asked him to take it to 
the petitioner’s house. Sukat started for 
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sional Magistrate under Ss. 47 (a), 47 (h) 
and 65, with the result that the peti- 
tioner has been convicted and sentenced 
as already stated. 

The lirst point taken in this revision 
is. that in the report of the Sub-Inspoc- 
tor prosecution was asked for only under 
S. 47 (h) and that the report did nob dis- 
close any offence under S. 47 (a) or S. 55 
This contention is not sustainable. Jt is 
true that in Col. 6 of the Sub-Inspec- 
tor’s report. he asked only for prosecution 
under S. 47 (h) for the illegal removal of 
the bottle of country spirit from the 
warehouse ; but from Col. 8 it is clear 
that offences under Ss. 47 (a) and 55 
were also disclosed, because in thiscolumn 
it is stated that the liquor was made 
over by the pebitioner to Sukab and fur- 
ther that it was made over at tlie depot 
well. 

The next point urged is that the con- 
viction under S. 47 (h) is bad, inasmiichi 
as the learned Suhdivisional Magistrate! 
has made u^e of the presumption created 
by S. -18 of the Act. It is conceded, and 
it is obviously so, that S. 48 does not 
ajiply in a case of removal of liquor. But 
it is clear from the evidence recorded by 
the Subdivisioual Magistrate, tliat the 
accused removed the liquor from the 
depot oflice. Tlie depot office is appa- 
rently the same place as t!io warehouse 
office and appears to be a part of the 
wareliouse. The removal thorofore was 
from the warehouse. 

r tlierefore see no reason to interfere 
with the order of the Suhdivisional 
^te. The question of sentence 
has been referred to, but it does not ap- 
pear to be unduly severe. 

V.S./r.k. Sentence confirmed . 

A, I. R. 1919 Patna 305 (2) 

C. J. and Coutts. J. 

BhauvathOir — Defendant— Appellant. 


the house of the accused, hut was arres- 
ted by the Excise Sub-Insi>ectc>r. The 
bundle was opened and was found to con- 
tain a bobble of liquor G4.G overproof. 
On tlie Gbateinenb of Sukab the accused 
was sont for hut declined to say any- 
tliing. The investigation was then taken 
up by the Excise Sub-rnspoctor. who 
submitted a report asking for the prose- 
cution of tlie petitioner and Sukat under 
S. 47 (h), Excise Act. On this report a 
prosecution was started by the Subdivi- 

1919 r/39 A- 40 


V . 

Bihari and another — Plaintiffs — 
Hespondents. 

Privy Coiincii Appeal No. 12 of 1919, 
Decided on 2 l 9 t i\lay 1019, from decision 
of Patna High Court. 

Civil P C. (5 of 1908), S. no — Property in 
dispute worth more than ten thousand but 
one party only appealing — His share not 
worth that amount — Appeal is not permissi- 
Die. 


Jn Older to detonnino the value for the i ur- 
po‘£8 of HU upi-eal to His Majesty in L'cuncil in 
u CU8J where tutre .is a dispute as lo property 
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valued at more than Rs. 10,000, and only one of 
tho parties affected by the decision desires to 
appeal, what must be looked at the detriment 
to that party, and if, in fact, the total amount 
of the subject-matter of the suit so far as bis 
interest is concerned is under Rs. 10 000, it does 
not come within the terms of S. 110 and there- 
fore an appeal is not permissible. [T?. 307 C 1, 2] 

Biilioant Sahai and Bai Gurusaran 
Parsad — for Appellant. 

Abani Bhitsa^i Muh^rj'i ' for Respon- 
dents. 

D \ v/son-Miller, C. J. — In this case 
defendant 2 in a mortf*age suit instituted 
before the Subordinate Judge of Gaya 
seeks leave to appeal to His Majesty in 
Council from a decision of this Court, 
dated 9bh August l9iB, allirming a de- 
cision of the Subordinate Judge in execu- 
tion proceedings arising out of the decree 
obtained by the plaintltfs in the mort- 
gage suit. In order to understand how 
the question now under discussion arises, 
it is necessary to state the facts because 
the petitioner contends that notwith- 
standing that the judgment of this Court 
was a judgment of affirmance, there is a 
material question of law to he determined 
by their Lordships of the Privy Council. 
But before it becomes necessary to con- 
sider that question, the petitioner nnisb 
make out that the subject matter of the 
suit in the Court of first instance and 
the subject matter of the dispute on ap- 
peal to His Majesty in Council is of the 
sum of Rs. 10,000 or upwards. 

The plainbifi's were mortgagees of a 
16-annas share in Manza Panama A>.irrgarh 
and also ot a IG-annas share in Mauza 
Panania Mani Chak. They brought a suit 
agaiust the mortgagors on the basis of 
their mortgige. They added the present 
petitioner as a defendant, he being in- 
terested in a 4-annaa share of Panania 
Azimgarh as subsequent mortgagee. When 
the decree was made, it wasdirected that 
there should be a sale first of all of at 
12 -anna 3 share of Mauza Panania Azira- 
garh and a 16 annas sliare of Mauza 
panania Mani Chuk leaving the 4-annas 
share of the first, mentioned property in 
which defendant 2, the present petitioner, 
was interested for subsequent sale, if the 
sale of the remainder of the property did 
not satisfy the plaintift's’ decree. When 
execution proceedings were taken out, 
the appellant objected to the valuation 
given in the sale proclamation by the 
plaintiffs, who had assessed the value at 
Rs. 4,000 for one of the properties and 


Rs. 500 for the other. The present peti- 
tioner pub the values at Rs. 16,000 and 
Rs. 4,000 respectively and these values 
were accepted by ther Subordinate Judge. 
Subsequently that execution case was 
struck off for default of the decree-holders. 
A second execution case was then insti- 
tuted and again the decree- holders put 
the value of these properties at Ks. 4,000 
and Rs, 600 as previously. Again there 
was an objection by the petitioner and 
the objection was allowed. That execu- 
tion case also was dismissed for default. 
A third attempt at execution was made, 
the values being stated as before, and 
this also failed. Eventually a fourth ap- 
plication was made in January 1917, 
when the decree- holders put the value 
of IMauza Panania Mani Chak at Rs. 500, 
the value of l2-anna9 of Panania Azim- 
garh at Rs. 4,000 and the value of the 
4 -anna 3 share of the same property at 
Rs. 1,300. On this occasion they were 
successful and the sale took place in 
April 1917, the property being purchased 
by the decree -holders for the sum of 
Rs. 4,600 for the 12 annas share of 
Panania Azimgarh, Rs, 1,400 for the 
4. annas share of the same property and 
Rs. 650 for the Panania Mania Chak 
property. The petitioner then applied in 
September 1917 to have the sale set 
aside, urging the same grounds as he 
had previously taken. That application 
was dismissed hy the Subordinate Judge 
and on appeal to this Court, this Court 
affirmed the decision of the Subordinate 
Judge and dismissed the appeal It is 
from that decision that it is now sought 
to appeal to His Majesty in Council. 

It will be observ’ed from what I have 
already said that the only interest which 
the petitioner has in the subject matter 
of this suit is ati interest which he h^- 
self places at a valuation of Rs. 4,bOU. 
Therefore prima facie, it would appear 
that be was nob entitled to appeal in a 
matter concerned with a claim to pro- 
perty of that amount. Bat his contention 
is that what he is asking the Court to do 
and what he is entitled to obtain is an 
order setting aside the sale of property 
valued according to him at a sum of well 
over Rs lO.OCO, that is to say, setting 
aside not onlv tho sale of the property 
in which he is interested as mortgagee 
but also setting aside the sale of the 
other property which had been ordered 
to be sold first before that in which 
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was interested should be sold. It is quite 
true that he has an interest in seeing 
that the property is sold for an adequate 
sum and that the sale proclamation con- 
tains proper valuation, but the decree, in 
so far as it affects his interests, deals 
only with property on his own showing 
wiiich is valued at Es. 4,000 and in my 
opinion in order to determine the value 
of the subject matter in dispute it is 
necessary to look at it as it aff'ects the 
interest of the party prejudiced by the 
order or decree objected to. Whatever 
may bo the value of the profierty in 
which the petitioner is interested, his 
interest in that proi»erty cannot, it seems 
to me, from any point of view be re- 
garded as more than Ks. 4,000. 

In the case of De Silva v. De Silva (l) 
it Nvaslaid down by Sir Ijavvreuce Jenkins, 
C. J., that in order to determine the 
lvalue prescribed by S. 596. Civil P. C., 
then in force, which is similar in its 
iberms for present purposes to the present 
Code, the decree has to be looke<l at as 
it aff'ects the interests of the parties 
prejudiced by it and where the detriment 
to the party seeking relief is estimated 
at less than Rs, 10,000, then the value 
of the matter in dispute in appeal is not 
of the prescribe 1 value, and the decree 
itself does not involve any claim or ques- 
tion to or respecting property of the 
prescribed value, and the case does not 
fulfil the requirements of the Code. In 
that case the plaintiff suel for a declara- 
tion that he was entitled to one-third 
share in certain property which liad 
belonged to his mother and for an order 
that the property should be partitioned 
and his share given to him with mesne 
proSts. lie established his claim in the 
Appeal Court and obtained a decree The 
defendants tlien applied to obtain leave 
to affpeal to tlio Privy Council against 
that decree, and the argument on their 
behalf was that the decree directed a 
partition of tire wliolo property wliicli 
was valued at over Rs. 12.000 and. 
therefore the subject-matter in dispute 
exceeded the i)rescribed value although 
the iilaintitl’s share in that was less than 
Rs. 10 000. In dolling with tliis argu- 
ment tlio learned Cliiof Justice laid down 
the jiroposition which I have just referred 

to. Tie said : 

“Tho h;i9 been that inasmuch as 

the whole i)fomtv is vHlu^-d at 12 000 


there is a compliance with the terms of the soc- 
tioa though the loss to the defendant by reason 
of the decree is limited to ono-third of that pro- 
perty and profits. If wo were to give effect to the 
contentions urged before us, it would fjllow that 
if the solo sahj-ct matter in dispute were an 
easement of trirliug value, but affecting property 
worth Bs 10, QUO or upwards, tlien a right to 
appeal to Idis Majesty in Council under tiio 
Civil Procedure Code would exist. It appears to 
mo that this would be giving to tho words of the 
section an operation that could not h.ive been 
intended and tho answer' to the argument, in 
my opinion, is that while the deliiiueut to the 
applicant under the decree must be estimated at 
less than Rs. 10,000, it has not been suggested 
that there is any otoer p>fopurty outside the sub- 
ject matter in dispute which can be affected by 
our decision, sj that ilie decree does not involve 
any ehiiiu or question to or respecting prooorty 
of the required amount.’' 

It seems to me, agreeing as I do with, 
that decision, that tho principle there 
referred bo applies with equal force to 
the present case. It is true that there is 
a dispute hern as to property valued at 
more than Rs. 10,000 but wliabone really 
has to look to in all these cases, in my 
opinion, is ivliab is the detriment to the 
person seeking to appeal to the Privy 
Council and whatever may be the value 
of tho proi>erty in respect to which the 
claim is brought, if in fact the total 
amount of the subject-matter of the suit 
so far as tho appellant’s interest is con- 
cerned is under Rs. 10.000, then it seems 
to me that it does nob come within tlie 
terms of tho section In the ])resenb case 
I think that tho appellant has failed to 
show that the subject-matter of the suit 
or of the dispute in appeal is of the value 
of Rs. 10,000 or upwards and this ap- 
plication must he dismissed with costs. 
Hearing fee five gold mohurs. 

Coutts, J. — I agree. 

v.S./B-K. Appeal (I ismi ssefl . 
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D.\s, I. 

Lai Mohamad Khan and others — A])r<el- 
lants. 
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Ml. KrisJuia Dayal Gir — Respondent. 
Appeals Nos. 1311 to 1352 of 1917, De- 
cided on 16th Miy 1919, from appellate 
decrees of Dist. Ju Ige. Sh ih ihi 1 . 

(a) Bengal Tenancy Act (7 of I8S5), S. 50 
— Rate of rent unchanged from time of per- 
manent settlement— Tenant is fixed rate 
tenant. 

lo order to on.ible a Court to c-'in-' to tlje coti- 
clusiou chat a t*-na>it is a H.^cod rato toointit 
musi hn estahlwhod lli it ho lia^ hfdd at a r.-nt or 
r.atoof reutwliich ha^ not. bei-n cb.iug.-d I'min tho 
time of the (.orm.ment seltlcmout. [p 30S 0 21 


(1) 119041 0 Bam. L. R. 403. 
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(b) Bengal Tenancy Act (7 of 1885), S. 50 
— Sub-S. 1 is rule of law while Siib-S, 2 is 
rule of evidence. 

Tho rule laid down in sub-S. (l), S. 50 is a rule 
of law, whereas the rule laid down in sub- S. (2) 
of the section is a rule of evidence which merely 
raises a presumption that the conditions laid 
down in sub-S. f 1} have been satisfied. [P 308 O 21 

fc) Bengal Tenancy Act i7 of 1885), S. 50 
— Portion of holding conceded not fixed rale 
holding — Presumption under S. 50 (2) does 
not arise. 

In a case where the evidence, if accepted, gives 
rise to a presumption under S. 50, (2) that the 
entire area is a fixed rate holding, but it is con- 
ceded that a portion of the holding is not held 
at a fixed rate, the presumption arising under 
S. 50 (2) is affected and the holding cannot be 
hold to be a fixed rate holding. [P 303 C 21 

A, Majid Mahmud and Md. Hasan 
Jan — for Appellants. 

Manuh, S. H. Palit and Prafulla Ch. 

Bose — for Respondent. 


Judgment. — These appeals are on be- 
half of tenants and arise out of proceed- 
ing's under S. 106, Bon. Ten. Act. It 
appears that at the attesUbion the tenants 
claimed Sharah Moaiyan status with 
reference to every portion of the holdings 
held by them, bub that their claim was 
rejected on the ground that portions of 
the land consisted of bhowii converted 
since the permanent settlement. They 
raised fciie question again under S. lOd taA 
Tenancy Act. Their claim was again 
disallowed as the documents on 
they relied were not accepted, and as they 

could not identify the 

they claimed Sharah Moaiyan 

Thev then commenced this 
S 106 Ben. Ten. Act. In their plaint ^hey 
to. luo, i3ou. -rrpasra plots as to which 

enumerated the Kha P 

d^hev^skeA^he Court to declare that 
the entry in the Record of Rights record- 
ing them as kaemi tenants is erroneous 
° a that they should have been recorded 
^3 fix6d rate tenants with reference to 
these plots of land and they asked for 
further consequential reliefs. The lower 
appellate Court has come to these conclu- 
sions. first, that the tenants have estab- 
lished the fact that they have paid one 
rental for one area or where the area has 
varied then one rate for the cash rent 
holding for 20 years and so raised in their 
favour presumption under S. 50, sub- 
S. 2, Ben. Ten. Act; secondly, that 
adrnittedlv a portion of the holding is 
hhowli land converted into a cash paying 
rent some time previous to these twenty 
years- and thirdly, the tenants have nob 


been able by their evidence to identify 
the Khasra plots as to which they claimed 
Sharah Moaiyan status. These findings 
are binding on me in second appeal, bub 
in the very able arguments which have 
bean advanced before me learned counsel 
appearing on behalf of the appellants has 
insisted that, upon the finding that the 
tenants have succeeded in establishing the 
fact that they have held at a fixed rent 
for 20 years, it was for the landlord to 
show that the holdings claimed by the 
tenants as fixed rate holdings were not 
in fact fixed rate holdings. He puts his 
argument in this *way : the evidence 
shows, evidence which has been accepted 
by the lower appellate Court, that the 
entire areas held by the tenants are fixed 
rate areas, bub he gives up his claim with 
reference bo portions of that area. There- 
fore the remaining portion must be held 
to he fixed rate portions, unless the land- 
lord succeeds in proving that they are not 
fixed rat© portions. 

The argument is an ingenious one, bub 
in my opinion it does nob deserve success. 
In order bo enable a Court to come bo the 
conclusion that the tenant is a fixed rate 
tenant it must be established that he has 
held at a rent or rate of rent which has 
nob been changed from the time of the 
permanent settlement. No doubt S. 60, 
suh-S. 2, lays down a convenient rule in 
view of the fact that it is almost impos- 
sible for the tenant to prove that he has 
hold at a rent or rate of rent which has 
not been changed from the time of the 
permanent settlement. The legislature 
has laid down a convenient rule in sub- 
S. 2, S. 50 that the Court shall presume 
that he has held at a rent or rate of rent 
from the time of the permanent settle- 
ment if he proves that he has held at a 
rent or rate of rent which has not been 
changed during the twenty years imme- 
diately before the institution of the suit or 
proceedings. It must be remembered that 
the rule laid down in sub-S. 1 is a rule of 
law, whereas the rule laid down in sub- 
S. 2 is a rule of evidence which merely a 
raises presumption that the conditions laid 
down in sub-S. 1 have -been satisfied. In 
my opinion as scon as it is conceded that 
the rule laid down in Cl. 2 is a rule of 
evidence, it must follow that anything 
which affectsany portion of that evidence 
must affect the remaining portion of that 
evidence. In this case the evidence, 
can be accepted, goes to show that the 
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entire area is held at a fixed rate; but it 
IS conceded tha a portion of it is not 
held at a fixed rate. In my view it is 
impossible to con^e to the conclusion that 
the remaining portion of the land is held 
jat a fixed rate. The plaintiff comes to 
■Court with a specific case that he holds 
specific plots cf land at a fixed rate. The 
lower appellate Court has come to the 
conclusion that he has not been able to 
satisfy that Court that he has held those 
specific plots of land which he has enu- 
merated in his plaint at a fixed rate. In 
my view therefore this appeal must fail 
and is dismissed with costs. The judg. 
ment will govern all the analogous 
appeals. 

v.s./r.k. Appeals dismissed . 
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Das, J. 

Purgan Pande and others — Appellants. 

V. 

Dkanpat Tewari and others — Plaiu- 
tilfs — Pespoudonts. 

Appeal No. 182 of 1918, Decided on 
14th July 1919, from appellate decree of 
Sub-Judge, Shahabad, D/- 27th Septem- 
ber 1*17. 

(a) Evidence Act(l of 1872), S. 115- Ques- 
tion of estoppel must arise out of pleadings — 
No facts alleged suggesting estoppel — Court 
will not consider it. 

\ question of estoppel can only be raised by 
pleading, and where no facts aro pleaded which 
would cuablo a Court to come to a conclusion 
whether tlic principle of estoppel is or is not ap- 
plicable to the suit, the C.>uct will refuse to go 
into ilio mafer. [P 3l0 C 1) 

(b) Evidence Act ( 1 of 1872‘, Ss. 19 and 20 
— Admissions or compromise by landlord is 
not binding on tenant. 

Aq admission made by a landlord is not bind- 
ing on bis tenant, and this being so, a compro- 
mise entered into between the proprietors of cer- 
tain land and otlicrs, whereby the parties to the 
compromise become joint proprietors of the land, 
has no binding effect upon tenants of the land. 

(c) Evidence Act fl of 1872), S. 115— Sale 

statement — Statements in, are not binding on 
^ction-purchaser— Civil P, C. (5 of 1908) 
O. 21, R. 66. 

An auction-purchaser of land is not hound by 
II statement in the sale certificate as to the situa- 
tion of the land purcliased by him. |P 3iOO 21 

(d) Civil P. C. (5 of 1908). S. 100— Find- 
ings of fact however erroneous are conclu- 
sive. 

A findiug of fa ;t by a lower appell ite Court 

however erroneoiu. will not bo disturbed in se- 
cond appeal. IP 311 011 

Parm^shioar Dgal — for Appellants. 

Kuboant ^ahai and Shivanandgn Rai 

-for Respondents. 


Jutlgment. — This appeal arises out 
of a suit brought by the respondents 
against the appellants, who were defen- 
dants 1, 2 and 3 in the suit, for the 
following reliefs; (l). That it may be de- 
cided that the disputed land, whereof 
boundaries and details are given below, 
forms the plaintiffs’ Gujasta Kasht land as 
it was purchased by them in an auction- 
sale; that defendant 4 has no raiyati right 
tJrerein- and that it is in Touzi No. 6059, 
of the milkiat of defendants 5 and G. (2). 
That it may be decided that the said land 
is not in Touzi No. 6057, the milkiat of 
defendants 1 to 3, that it is not in the 
joint takhta, that defendants 1 bo 3 have 
no right to get rent for the said land, that 
the decree obtained by defendants 1 to 3 
against defendant 4 for arrears of rent is 
fraudulent, and that defendants 1 tp 3 
have no right to get tlie disputed land 
sold in execution of the aforesaid fr\ulu- 
lent decree. (3). That on a consideration 
of tlio above tlie execution and sale pro- 
ceedings in Execution Case No. 525 of 
1915 be stayed until the disposal of this 
suit by sending a rubkar to the 3rd Court 
of the Munsif therefor. It will be notified 
therefor© that the plaintiffs in the action 
are seeking first of all to establish their 
raiyati interest in the land in dispute as 
against defendant 4 as the purcliasers 
from him, secondly to establish that their 
lioldings are in Touzi No. 0059 and notin 
Touzi No. £)057, and, thir.lly they are 
seeking to got adeclaration tliat the decree 
and execution proceedings obtained by 
defendants 1, 2 an 1 3 against defendant 4 
arc fraudulent. 

Defendants 1, 2 and 3 entered ap- 
pearance, and they contested the suit on 
the ground tliat the decree obtained by 
the plaintiffs against defendant 1 was 
entirely fraudulent and tliat by virtue of 
the purchase made by the plaintiffs t'.ioy 
never obtained possession of the holding 
belonging to defendant 4, and that the 
plaintiffs liave never been accepted as ton- 
ants by the ilefondants. They put for- 
ward the title of defendant 4 to the land 
in dispute and they assert in emphatic 
language that in spite of ths purchase 
made by the plaintiffs, they have a rigljt 
to realize rent from defendant 4 so long 
as they do nob admit the plaintili's as 
their raiyats. This is liow I read para 12 
of the written statement. Tlierofore on 
the pleadings between the i)ai'tios the 
whole question was, was the purchase 
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made by the plaintiffs a genuine purchase 
and whether defendant 4 was a tenant in 
jjossession of the land in dispute. It is 
obvious to me that the plaintiffs have 
been put forward by defendants 5 and 6, 
whereas defendants 1 to 3 are champion- 
ing the cause of defendant 4. The lower 
tappeilate Court has found that the land 
'in dispute falls within Touzi No. 6059, 
the patti owned by defendants 5 and 6, 
and is not included in Touzi No. 6057, 
the patti owned by defendants. 1 to 3, 
and that the plaintiffs have been recog- 
nized as tenants by defendants 5 and 6. 
The lower appellate Court has come to 
this conclusion on a consideration of the 
Amin's report to which, it appears, no 
valid objection was ever taken by the ap- 
pellants aud on a conside*ation of oral 
evidence. Tlie lower appellate Court 
finds that the respondents are in posses- 
sion of the land in dispute by paying rent 
to defendants 5 and 6. On these findings 
it would seem that there is no merit in 
this appeal and that the same ought to be 
dismissed by this Court. But the learned 
vakil appearing on behalf of the appel- 
lant has argued this appeal as a first ap- 
peal and has asked me to consider the 
various documents in the case, which he 
says were not considered by the lower 
appellate Court. His point is that the 
plaintiffs, liaving purchased the interest 
of defendant 4, are estopped in this suit 
from denying the title of defendants 1. 
2 and 3 to the land in dispute. I have 
!always understood that a question ^ of 
estoppel can only be raised by pleading 
and that if no question of estoppel has 
been raised . in the pleadings, the Court 
'will refuse to go into the matter, because 
iafter all the doctrine of estoppel is merely 
an extension of the doctrine of admission 
which depends on the facts of each case, 
and that tlie Court is clearly unable to 
examine the facts unless those facts are 
pleaded. No doubt there is a stereotyped 
plea that tlie principle of estoppel is ap- 
plicable to tlie suit, a plea which is to 
be found in every printed copy of writ- 
ten statement available in the mofussil 
Courts, but no facts are pleaded in the 
written statement which would enable 
the Court to come to a conclusion whe- 
ther tlie principle of estoppel is or is not 
applicable to the suit. 

On the contrary the whole written 
statement shows that the plaintiffs have 
no right at all to the laud in dispute and 


that defendant 4, in spite of the purchase 

made by the plaintiffs, still continues as; 

the tenant on the land and is liable to> 

» 

the defendants for rent.^ In my opinion [ 
it is not open to the defendants on this, 
written statement to argue the question ' 
of estoppel. They emphatically assert 
that defendant 4 is still a tenant and that 
the plaintiffs have nothing to do with 
the land in dispute. I do not think that^ 
they can now turn round, because thei 
findings of the Courts below are against; 
them, aud say that the plaintiffs are’their 
tenants and must pay rent to them. But 
I do not propose to decide the question 
on a technical point. I desire to examine 
the ground on which it has been argued 
by the learned vakil that the principle 
of estoppel is applicable to this suit. He 
says, first of all, -that the proprietors of 
the land, that is to say, defendants 1, 2 
and 3 on the one hand and dafenlauts 5 
and 6 on the other hand entered into a 
compromise by which they became joint 
proprietors in respect of the land in suit. 
The argument is tliat the tenant is bound 
by the compromise entered into by the 
landlords. I am unable to agree with 
the learned vakil that an admission made 
by a landlord is binding on the tenant 
at all. 

Secondly, it is argued by the learned 
vakil that the sale certificate obtained by 
the plaintiffs shows that the land in dis- 
pute is situated in Touzi No. 6057 as 
well as in Touzi No. b059. No doubt 
the sale certificate shows that, but I am 
unable to hold that because the sale 
certificate shows that the property in dis- 
pute is partly situated in Touzi No. 6057, 
therefore the plaintiff, who is a complete 
stranger to the land, must be bound by a' 
statement appearing in the sale certifi- 
cate, especially when the Amin s report 
shows that no portion of the land is 
situated in Touzi No. 6057. I do not 
think that even if the lower appellate 
Court has misconstrued these documents, 
necessarily the judgment of the lower ap- 
pellate Court must and ought to be set 
aside. These are items of evidence which 
have to be considered along with the 
other evidence admitted or i^roved in the 
case. The lower appellate Court has 
considered a very important piece of evi- 
dence, that is to say, the Amin’s report, 
to which, as the lower appellate Court 
says, no valid objection was taken at any 
time. The lower appellate Court fur- 
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fcher considered the oral evidence in the 
case. I cannot say, reading the judgment 
of the lower appellate Court, that it did 
not consider the documents on which 
the learned vakil so strongly relies. In 
my opinion the finding of the lower ap- 
pellate Court, however erroneous it may 
bo, is a finding of fact which is binding 
on me. I would therefore dismiss this 
appeal with costs. 

v.S./r.K. Aj^peal dismissed. 
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COUTTS AND AdAMI, JJ. 

Jago Singh and others — Petitioners. 

V. 

Emperoi — Opposite Party. 

Criminal Revn. No. 207 of 1919, De- 
•ided on 2Jrd July 1919, against order of 

Soss. Judge. Monghyr, D/- 1st Mav 1919. 

Criminal P. C (5 of 1898), S. 350 — De novo 
trial started^Magistrate on retransfer can- 
not start from stage where he left it— -He 
must also conduct de novo trial. 

When on tho trunsfer of a Magistrate a crimi- 
nal case [Goding before him is ttlcen np by an- 
other Magistrate aod tho trial is started de novo, 
the proceedings which had already taken place 
before tho Magistrate who has been transferred 
are wiped out, and S. R.50 gives no jurisdiction 
to such IMa^istrate on his retransfer to the dis- 
trict to proceed with the trial from the point 
■ whore he had loft it, (.P-311 C 2 ^ 

Gour Chandra Pal and Harihar Pra- 
sad Sinha — lot Petitioners. 

Asst. Govt. Advocate — for the Crown. 

Coutts J. — Tlio petitioners in this 
case, Jago Singh and Hurnandan Singh, 
have been convicted under S. 325, 1. P. C. 
Jago Singh has boon sentenced to two 
years’ rigorous imprisonment. It appears 
that north of the petitioner’s house there 
is a plot of parti land which is claimed 
by both the complainant in the case and 
by the present petitioners. On this land 
and close to the wall of the petitioners’ 
house the complainantdug the foundation 
for a cowshel. After the trench for tlio 
foundation had been dug, and while the 
complainant was away, tlie two peti- 
tioners came and began to fill up the 
ditch, one with a kodali and the other 
with his hands. While they wore doing 
this, fhe complainant came on the scene 
and struck tho petitioner Jago with a 
lathi. Hurnandan went into his house 
and fetched out a spear with which ho 
attacked the complainant and some 
others who wore with him, and then 
Jago wont into the house and fetched out a 
sword with which he also attacked them. 
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The result was that the complainant 
and his friends were severely wounded. 
Three points are urged before ua on be- 
half of the petitioners. First, that they 
have not exceeded the right of private 
defence; secondly, that the procedure 
adopted in the trial is svholly illegal, and 
thirdly, that the trying Magistrate went 
and inspected the locality and, without 
making any report of his proceedings or 
what he saw, has imported the result of 
his inspection into his judgment. There 
does not appear to be any force in the 
first contention. It may be that the 
petitioners have a claim to the land 
upon which the complainant dug the 
trench, but they had no right to go into 
their house and fetch out a deadly wea- 
pons and with them to attack the com- 
plainant. 

On the second point however it appears 
to me that the jjetitioners must succeed. 
What happened is this: The case was first 
taken up by the Asst. Magistrate Mr. Tha- 
dani and the whole of the prosecution 
witnesses were examined and cross-exam- 
ined. At this stage Mr. Thadani was 
transferred and tho Subdi visional Officer 
withdrew the case to his own file. In 
accordance with their right under S. 350, 
the accused demanded a de novo trial. 
Tho trial was accordingly started again 
and was proceeded with by the Subdivi- 
sional Magistrate, wlio examined some of 
the prosecution witnesses. Mr. Thadani 
then again returned to Monghyr and the 
Subdivisional Magistrate retransferred 
the case to his file, with the direction 
that he was to take it ni) from the point 
where he, Mr. Thadani, had left it. This 
Mr. Thadp-ni did. He finished the trial 
and the petitioners were convicted and 
sentenced as has already been stated. 
The procedure adopted is wholly illegal. 
When the Subdivisional Magistrate took 
tho case on bis own file and started the 
trial de novo, the proceedings l)ofor 0 the 
Asst. Magistrate were wiped out and 
S. 350 gave the Asst. Magistrate no 
jurisdiction to ])roc 0 ed on the evidence 
which ho had already recorded when the 
case was retransferred to him again. It 
is not a case covered bv S. 360 at all. 
Consefjuently tlie question of nmterialj 
prejudice does not arise. In this view of 
tlio case it is unnecessary to consider 
the last point which has been urged. 
I would only say tliat the Asst. Magistrate 
should have made a record of what he 
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observed and whafc he did at the time of 
the local inspection. The conviction and 
sentences must therefore be set aside 
and the case remanded for rehearing. 

Ada mi J. — I agree. 

v.s./r.k. Case remanded. 

A. I. R. 1919 Patna 312 (1) 

Chamier, G. J. and Sharpdddin, j, 

Hira Lai Si7igh and anothey — Decree- 
holder — Appellants. 

V. 

Ramjiram — Judgment-debtor — Ees- 
pondent. 

Misc. Appeal No. 41 of 1915, Decided 
on 9th February 1917, from order ol Sub 

Judge, Patna, D/- 9th January 1915. 

Civil P. C. (5 of 1908). O. 21, R. 18- -Set 
off — Both decrees need not be before Court 
for execution if one is made not executable 
before other is passed. 

Where a landloid holds a decree against his 
tenant for rent, ’and the latter bolds a decree 
against his landlord for mesne profits, but there 
is a direction in the decree for rent that execu- 
tion is not to issue until the amount due under 
the decree for mesne profits is ascertained the 
intoution is that the decrees .should be set off 
against each other. It is not necessary, in such 
a case, that the decrees on both sides should be 
before the Court for execution as required by 
O. '21. R. 18, in order th.at a set-off might be 
claimed. [P S12 C 2] 

Kiilwajit Saliai — for Appellants. 

Lach7ni Narain Sinha — for Kesiiond- 
enfc. 

Chamier, C. J.— The reapondenfc held 
decrees for rent amounting to Ks. 2,000 
against his tenant Tipan Prasad^ Singh. 
The latter, who held a decree against the 
respondent for Ks. 11,123 on account of 
mesne profits, sold it to the appellants 
who applied for execution by sale of some 
property of the respondent. The Court 
below has held that the amount due on 
the decree held by the respondent should 
be set oil against the amount due on the 
decree held l>y the a])pellants and that 
the latter should be allowed to execute 
tlieir decree for the balance only. Hence 
this appeal. 

The appellants are, prima facie, bound 
to allow the sefe-otl, but they contend 
that the set-oil' should not be allowed in- 
asmuch as the respondent has not ap- 
plied for execution of his decrees. O. 21 
R. lb, no doubt contemplates that the 
decrees on both sides are before the 
Court for execution, i. e., that both sides 
shall have taken out execution. But the 
circumstances of the present ease are 
j)eculiftr. The High Court, when affirra- 
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ing one of the decrees for rent, said that 
execution should not issue until the 
amount of mesne profits due under the 
decree in favour of the appellants had 
been ascertained. Evidently the inten- 
tion was that the decrees should be set 
off against each other. If the Court be- 
low had ruled that a set-off could not be 
allowed inasmuch as the respondent had 
not taken out execution, the respondent 
would have taken out execution at once. 
In consequence of the decision of the 
Court below the respondent hasnot taken 
out execution. It is quite clear that the 
decrees held by the parties should be 
set off against each other as far as pos- 
sible and all parties understood that this 
would be done. In these circumstances 
we dismiss this appeal but we make no 
order as to costs. 

Sharfuddin, J. — I agree. . 

v.s./r.k. Appeal dismissed. 
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Roe and Coutts, JJ. 

Lutan Pandey — Plain tiff ^Appellant. 

V. 

Prayag Pa^idey — Defendant — Respon- 
dent. 

Appeal No. 481 of 1917, Decided on 
18th July 1918, from appellate decree of 
Dist. Judge, Gaya, D/- 3rd March 1917. 

Specific Relief Act (1877J, S 54— Suit for 
injunction restraining priest from officiating 
in private bouses or for account of earnings 
is not nsaintainable. 

No suit for an injunction restraining a party 
from otficiating as a priest in private bouses is 
maintainable, nor will any suit lie against any 
member of a family of priests for an account of 
earnings in any speefitd area. IP 813 0 1} 

Mohammad FakUurddin and Trihhu- 
ban Nath Sahay — for Appellant. 

Siva Narain Roy for Rnndyanath 
N. Singh — for Respondents. 

Judgment. — In this case the facts have 
been fully stated in the judgment of the 
learned District Judge. The suit was 
oue for enforcement of a partition both 
of the family jagirs and of the family 
birt, the parties being priests. The 
learned District Judge has decreed the 
whole of the plaintitt’s suit for separate 
possession of specific portions of the 
jagir lands and for mesne profits with 
regard thereto ; these mesne profits to 
be ascertained in execution. Upon this 
l)art of the case the appeal is not pressed 
and it is obvious that the decision of 
the lower appellate Court is on the facts 
final. 
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Exception is taken to an injunction 
granted by the learned District Judge 
restraining the defendants from trespass- 
ing on certain areas within which the 
plaintihs are, by the terujs of the parti- 
tion deed, entitled to sole control over 
the jajmans, and for an ascertainment of 
the earnings from the area during the 
three years prior to the suit. It was 
clearly laid down in Hira Pandey v. 
Bachu Pandey (l) that no suit for a de- 
jClaration of a right to oQiciate in private 
houses was maintainable, and it follows 
that DO suit for an injunction restrain- 
ing a party from otiiciating in private 
houses is maintainable, nor will any suit 
lie against any member of a family of 
priests for an account of earnings in any 
'specified area. The case of Oochi v. 
Utfat (2) is authority only for the pro- 
position that certain sums can be levied 
in accordance with the contract made. 
The relief given therefore in the shape 
ot an injunction and an account of earn- 
ings must be discharged, without pre- 
j-idice to any suit which the plaintiffs 
may be advised to bring with regard to 
their share of any specific fens which 
they may definitely state to have been 
received contrary to the contract of 
paitition made. The appeal is decreed 
in part in these terms. The parties will 
boar their own costs throughout. 

- Apj^eal partly derreed 

(1) [lUIGl 'l P E. J. ~ 

('A) tlJjyrt] J^OAll. 204. 
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DAWSON-MlliriKR, G. J. AND FOSTER, J. 

Ahmed Husain and others — Defen- 
dants — Appellants. 

V. 

Ghnlom Alt Ashgar — Plaintiff — Res- 
pondent. 

Second Appeal No. .02-1 of 191H. De- 
cided on 9th August 1919. 

Benami — Setting aside — Transferor can 
«et aside transfer to defeat creditors before 
fraud is accomplished — Fraud. 

A trstaifor which is merely colourblo aiul 
made with iho inteution of dcfrrtu<liug creditors 
cau always be set aside by tbo trausicror at any 
time before the fraud ha.s actually taken place. 
But if the frandulrut intention has succeeded, 
theCoiirt.s will not assist either party cl iitnin" 
under such a tc .n-action. [P ::iG O 

Muhatninad Hasan Jan — for Apjiol- 
lants. 

K. Sakai, G. JJ. Singh and liagko 
Prasad — for Respondent. 


Dawson-Miller, C. J. — This is an ap- 
peal by the defendants from the decision 
of the Officiating District Judge of 
Muzaffarpur, dated 24th September 1917, 
reverising a decision of tbo Additional 
Subordinate Judge, dated 24th February 
1917. 

The suit was instituted by the plain- 
tiff on 10th June 1915 claiming a declara- 
tion of title to a 4 annas 13 gaudas 1 
cowrie 1 kraut shaie of Mauza Chak 
Kazi Nizam bearing Touzi No. 10005 re- 
corded in the name of the defendants as 
proprietors, and confirmation of his 
possession. He further claiiiied a de- 
claration that be was entitled to get his 
name registered in the mutation depart- 
ment in respect of the disputed share 
and the removal of the names of the de- 
fendants and an injunction restraining 
them from proceeding with a i)artition 
suit before the Oolloctcr in respect of the 
share in dispute. The plaintiff is ad- 
mittedly the proprietor of the remaining 
11 annas odd comprising 10 annas of the 
Touzi number in :question. Tlio entire 
property was originally an 8 annas pucca 
share of tlie said village and belonged to 
one Sheikh Kutubuddin, the ancestor of 
both the -plaintiff and the defendants. 
Kutubuddin left three sons and one 
daughter, who i!i)on his death suc- 
ceeded to his 8 annas share of the pro- 
perty, each of the sons laking 2 annas 
0 gandas 2 cowries 2 krauts and the 
dauglffer I anna. One of the sons, Kasim 
Ali, is the grandfather of the present 
plaintiQ’. Another of the sons, i^ahur 
Hussain, is the grandfatVjer of defen- 
dant 1. Thethird son, Athar Ali, trans- 
ferred his share to his widow Bibi 
Kahiman by a haimokasa deed in tho 
year 1842. The plaintiff's case is that 
Bibi Kahiman acquire ! in addition to the 
sliaioof her husband tlio I anna sliare 
of Bibi Jiahorun. the daughter of Kutnb- 
uddin as well as Llie 2 annas G gandas 
odd share of /aliur IBissain Ijy transfer 
from his son Jhiridc Ali. the father of 
defendant 1, tliat Knsim All’s share 
jiassed to Muluimmad Haji and Riuham- 
inail Makhiii, iiis two sons, the father and 
undo of tl)') plaintil!, and tlie latter hav- 
ing died his sliato as wdl a.-j Lliat of 
Muhammad Haji devolved upon him, liio 
plaintirr, that Biln Rahiinan transfeneil 
tho whole share which she had acquired 
from lier husl)and, lior sister-in law Ihln 
Bahorun an<l Bando Ali, amounting to 
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5 annas 13 gandas odd, fco Mahammad 
Haji and Mahammad Makbul, the father 
and uncle of the plaintiff, in the year 
1855. 

The uncle died childless and con- 
sequently in due course the whole 8 annas 
share originally held by Sheikh Kutub- 
uddin thus came into the possession of 
the plaintiff on the death of his father 
Muhammad *Haji. This 8 annas share, 
which was part of Touzi No. il62 of the 
Tillage in question was in the year 1863 
formed into a separate patii bearing 
Touzi No. 10005. This partition was 
made at the instance of the plaintiff’s 
father Muhammad Haji, and the plain- 
tiff's case is that his father and uncle 
r'ernained in undisturbed possession of 
the wholo property down to the year 
1876. la that year the entire patbi was 
brought to sale in execution of a decree 
obtained by one Mathura Das against the 
])laiutiff’’s father and uncle and was pur- 
chased by one Nandan Dal. Before the 
sale objections were taken to the atbach. 
luenb of the property in the name of 
Bande Ali, claiming as proprietor of the 
2 annas 6 grandas odd share which lie 
liad inherited from his father and by 
two sisters of the plaintiff's father under 
a. 278 of the old Oodoof Civil Procedure. 

These objections were disallowed and 
tsvo regular suits were instituted on be- 
half of the respective objectors setting 
up a claim to portions of the property. 
Notwithstanding tliese suits liowever the 
sale proceedings were continued and the 
pro])erty was sold and purchased by 
Nandan Dal. The decree-holder Mathura 
Das was originally the principal defen- 
dant in these suits, bub after the sale 
the auction- purchaser Nandan Dal was 
made the principal defend irib. The judg- 
ment-debtors, the plaintiff's father and 
uncle, were also defendants in the suit. 
The suit brought in the name of Bandan 
Ali was subsequently settled by the 
auction-purchaser confessing judgment in 
favour of the plaintiff Binde Ali and it 
Was orderei that accoriing bo the con- 
fession of "judguient by Nandan Dal, a 
decree for declaration of title in favour 
of Binde .A.li should be passed. The 
1 lainbiff's cass with regard to this suit 
and the circunisbauces attending it is that 
it was in the first instance an attempt 
instigate 1 by his father and undo to 
eniloavour to save their property from 
attaolnYient by settingup Bande Ali as 


a claimant to the 2 annas 6 gandas odd 
share which still remained recorded in 
his name, that the auction-purchaser 
Nandan Dal was under an obligation to 
the plaintiff's father who was a hakim 
and in the habit of attending Nandan Dal 
in that capacity, and that in order to dis- 
charge his obligation be consented to 
transfer the purchased property back to 
the plaintiff’s father, but that instead of 
executing a kobala in favour of the plain- 
tiff's father for that purpose, he con- 
fessed judgment in the suits brought 
both by Bande AU and the two sisters 
of the plaintiff's father in respect of the 
shares claimed by them and with regard 
to the remaining shares he executed a 
kobala in favour of one Akbar Ali, a 
friend of his, as benaraidar for the plain- 
tiff’s father. The object of this was ac- 
cording to the plaintiff’s case, that 
Muliammad' Idaji, the plaintiff s father 
was desirous of keeping this particular 
property'out of the hands of hiscreditors. 
The evidence shows however that there 
was in fact no fraud perpetrated on any 
of the creditors of Muhammad Haji as 
they were all paid oft and subsequently 
Akbar Ali transferred his share by a 
ladavi deed to the plaintiff in 1807 and 
about the same time the shares of the 
two aunts of the plaintiff were also re- 
corded in the name of the plaintiff’s 

Nvife. The share of Bande Ali, however, 

% 

reroainei recorded in his own name, 
although it is the plaintiff’s case that 
both he and his father before him were 
in sole possession and control of the pro- 
perty and that Bande Ali w'as merely 
their benamidar, and it was not until the 
yew 19 14 when ill feeling arose between 
the plaintiff and the defendants that the 
latter endeavoured to get possession of 
the share recorde'l in their name by fil- 
ing a petition for partition before the 
Collector. Hence the present suit 
claiming a declaration of the plaintiff’s 
title. 

Before the Subordinate Judge the main 
issues were, first whether the 5 annas 13 
gandas odd share transferred by Bibi 
B-ahiman to the plaintiff's father and 
uncle in 18:5 included the 2 annas 6 
gandas odd share of share of Bande Ali, 
and secondly, whether the compromise 
in tha suit of 1876 made between Nandan 
Dal and Bande Ali was really part 
and parcel of a benami transaction 
wherein Bande Ali was acting me^Bly 
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as the benamidar of the plaintiQ’s 
father. With regaid to the first point 
there was no direct documentary evi- 
dence showing a transfer of Bande Ali’s 
ahare to Bibi Rahiman before 1855, and 
the only documentary evidence in sup- 
port of this was a petition in 1861 where- 
by the plaintiff’s father applied for regis- 
tration of his name in respect of the 5 annas 
iS-gandas odd share purchased from 
Bibi Rahiman, in w'hich he recites 
that this covered, in addition to the 
2 annas 6 gandas odd which she received 
from her husband, the 2 annas 6 gandas 
transferred by Bande Ali as well as the 
1-anna share transferred to her by Bibi 
Baharun. As the whole share of the 
family was an 8-aunas share and as Bibi 
Rahiman admittedly acquired 3 annas 
6 gandas odd from her husband and Bibi 
Baharun, there was no other source from 
which she could have acquired the other 
2 annas 6 gandas odd making up the 
5 annas 13 gandas, except from Bande Ali 
unless she acquired Kasim Ali’s share, 
and there was no evidence to show that 
Iiasim Ali ever parted with his interest. 
On the other hand, the oral evidence 
went to show that Kasim Ali’s share 
descended by inheritance to the idain- 
tilT's fabhsr and uncle and ultimately to 
the plaintiff. The Subordinate Judge 
found all issues in favour of the defen- 
dants and dismissed the suit. 

The District Judge took a different view 
of the fads and came to the conclusion 
that the plaintiff had made out his title 
to the whole ^ annas sliare including that 
originally hold by Bande Ali, and tl'.at 
the transaction wliich took place at the 
date of the suit brought by Mathura Das 
in 1876 was a benami transaction iri 
which Bande Ali merely represented the 
plaintiff’s father. It has been urged 
before us on behalf of the appellants that 
there is no real evidence to support those 
findings. It is contendei that the recitals 
in the petition of 1861, when the plain- 
tiff s father applied for registration of his 
name, are not admi33il)io in evidence 
against Bande Ali and as no deed of 
transfer by Bande Ali to Bibi Rahiman 
has been proluced, there is nothing from 
which it can be inferred that Bandi Ali 
ever did in fact part wifcli his share. The 
plaintiff’s case was that the dead of 
transfer had been lost but that neverthe- 
less from all the circumstances of the 
case a legitimate inference might ho 


drawn that his father had in fact acquir- 
ed from Bibi Rahiman the share which 
originally belonged to Bande Ali and as 
the transfer of a 5 annas 13 gandas odd 
share from Bibi Rahiman had undoubt- 
edly been proved and as he acquired by 
inheritance the 2 annus 6 gandas odd 
share of his grandfather Kasim Ali, this 
accounted for the whole 8 annas share. 
The further fact that Muhammad Haji in 
1863 without any intervention on the 
part of Bande Ali had applied for and 
obtained a batwara rubkar whereby the 
whole 8 annas share was divided into a 
separate pabti supported this view. The 
learned District Judge did not come (o 
any definite finding on this part of the 
case hub based his decision upon the fact 
that when Mathura Das obtained his 
decrei against the plaintiff’s father and 
uncle in 1876 and got an attachment of 
the w'hole 8 annas share which was pur- 
chased by Nandau F.al. the arrangement 
then come bo whereby Nandan Lai con- 
fessed judgment in the suits brought 
against him was an airangemeiifc wliereby 
it was inten<led to transfer the proiierty 
to the plaintiff’s father in the honami 
name of Bande Ali and others. 

It is unnecessary lo deal in detail with 
the evidence relied upon in supjiort of 
this conclusion. There was undoul)tedly 
evidence to support it to which the 
learned Judge refers. Tlie only real 
attack made by the appellants against 
this part of the judgment was first that 
it was not competent to the plaintiff to 
contend ^hat Bande Ali was acting as his 
benamidar, as the plaintiff ’s father ad- 
mittedly lent himself to this transaction 
w'ith a view to defeating his creditors; 
and secondly, that the decree in tlio suit 
brought by Bande Ali against Nandan 
Lai and tlio plaintiff’s father and uncle 
in 1876 was res judicata and l)inding on 
all parties to that suit including the 
plaintiff’s p red ecossors-iu- title. In sui)- 
porb of the first contention thoapplicants 
rely upon i-lio case of Yai'amati Krish- 
nayya v. Chundru P(ii>ayya (l), where it 
was lield under circumstances somevvhat 
similar to the present that a plaintiff 
who had transferred liis land to anoblier 
in order to defeat an attaclung creditor, 
the creditor subsequently consenting to a 
decree upholding the title of tlio trans- 
feree, was not entitled to a declaration 
that his name s hou ld he 

”(iy 20 MairTi-io. 
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register as owner when the transferee 
had applied to be registered in his place. 
The authority of this case has been ques- 
tioned and dissented from in the later 
case of Jadu Nath Poddar v. Rup Lai 
Poddar (2) where Bampini and Mooker- 
jee, JJ., held that where the mere inten- 
tion to commit a fraud has not been car- 
ried into effect, a beneficial owner is 
entitled to sue for a declaration that a 
deed of transfer executed by him was 
merely a benami transaction. Although 
there has been some diversity of opinion 
upon the question, I think the decision 
in the later case expressed the true view. 
!A transfer which is merely colourahleand 
imade with the intention of defrauding 
'creditors can always be set aside by the 
Itransferor at any time before the fraud 
lhas actually taken place. But if the 
ifraudulent intention has succeeded, the 
jConrls will not assist either party 
|cloaming under such a transaction. In the 
'present case it is shown that nobody in 
fact was defrauded and that the creditors 
of the plaintitT’s father were all paid off. 
In my opinion tlie principle relied u])on 
hy the ai)j)ellants on this iJart of the case 
has no apiiiication to the present circum- 
stances. 

With regard to the second point the 
question whether Bands Ali was acting 
as henamidar for the plaintiff's father was 
7 iot raised or decided in that^ suit. The 
decree was merely passed in favour of 
the plaintiff upon the confession of judg- 
ment hv Nandan bal, the principal defen- 
dant There seems to be no reason why 
the present plaintiff should be estopped 
from contending that Bande All was 
merely his benamidar. In my opinion 
this aj>peal fails and must be dismissed 

M’ith costs. 

V 9 Ap peal difmtfff ied . 

~ llOOnj 33 Cal. 00/. 
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Dawson-MiijLbr, C. j. and Bob. J. 

Jiaghnf'er Das Nahant — Appellant. 

V. 

Natiber Siiujh and anotliei — Respon- 
dents. 

Second Appeal No. 2 of 191S, Decided 
on 4th April 1919, against judgment of 
Dist. Judge, Sainbalpur. 

Contract Act (9 of 1872), S. 23 — Money 
paid under contract tainted with fraud or 
immoraiity cannot be recovered, e g. agree- 


ment to bring about adoption of a particular 
person. 

The Courts in India will not assist a party to 
recover back liis money paid in respect of a con- 
tract which is tainted with criminality or im- 
morality, even though the contract has not been 
performed. IP 316 C 11 

An agreement by the priest or spiritual 'ad- 
viser of a Hindu lady to uso his influence to 
bring about the adoption by the lady of a parti- 
cular person is illegal, immoral and opposed to 
public policy and any money paid under the 
agreement cannot be recovered. LP 316 C Ij 

Bajraj Chowdhury — for Appellant. 

Janakinath Bose — for Respondents. 

Dawson. Miller, C. J. — This is an ap- 
peal from a decision of the District Judge 
of Sambalpur, dated 21 st November 1917, 
affirming a decision of the Subordinate 
Judge, dated 4th July 1917. The plain- 
tiff, who is the respondent in this suit,, 
brings an action to recover back a sum 
of Bs. 5,000 paid to the defendant, in 
consideration of an agreement, by the 
defendant, who was the spiritual Guru of 
the Bani Sahib of Kauria, to bring about 
the adoption by that lady of one of the 
plaintiff ’s sons. The contract which was 
enterea into between the parlies is in the 
nature of a receipt for Bs. 6,000 signed 
by the defendant. After acknowledging 
the receipt of the money the defendant 
agrees within two months to cause one 
or other of the plaintiff ’s sons, whichever 
he shall desire, to bo adopted by the 
Bani of Kaiiria and after bringing about 
the adoption to cause a written intima- 
tion about it to be sent to Government 
as well as to the plaintiff, and then it 
provides if he fails iu this then the de- 
fendant shall refund the entire amount 
of Rs. 5 000. 

It is important to note at the outset 
that the cause of action upon which the 
plaintiff’s claim is based is a breach of 
this contract itself Pie refers in bis 
plaint to the contract and to the stipula- 
tion as to repayment of the Bs. 5,000 in 
the event of failure to bring about the 
adoption. The plaintiff then goes on to 
say that the defendant failed to fulfil the 
work undertaken by him for which he 
had received the money and tliereforo he 
became liable to return the money, the 
stipolatel time having expired and he 
further states that he has several times 
applied for the return of the money but 
the defendant has refused to part with 
it. Then he served him with notice and 
be relies upon that breach of the contract 
whereby the defendant undertook either 
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%o bring about the adoption within two 
months or to return the money as his 
cause of action. 

The defence put forward by the dofeu> 
dant was that he never received the 
money at all and that he never agreed to 
get either of the plaintiff’s sons adopted 
or to refund the money in case of failure. 
He does say however that the 'plaintiff 
requested him to use his influence as 
spiritual guide of the Rani to induce her 
to adopt one of his sons, but that lie de- 
clined to do 80, and in the alternative 
there is a plea that the contract relied 
upon by the plaintiff was void as being 
immoral and oppose I to public policy and 
that no suit would lie to enforce such a 
contract. It was found as a fact in both 
Courts below that the contract was en- 
tered into by the defendant. Tt was con- 
tended at the trial by the plaintiff first 
of all that this contract was not an illegal 
or immoral contract or one opposed to 
public policy. That question was de- 
cided against him by both the learned 
Subordinate -fudge and the District Judge 
of Sarabalpur. Before fdiis Court it has 
been bub faintly argued. As to this I do 
nob thinlc t can do better than refer to 
that part of the judgment of the Sub- 
ordinate Judge which deals with this 
question. I think he puts it very clearly. 
After stating in his judgment that an 
agreement tending to create an interest 
against duty is opposed to public policy, 
he goes on in this way; 

“To eeo whetlier the object i» this case was 
opposed to public policy two tliiags are to be 
cou?idored. In the first pl.vce an adoption by a 
Hindu fom.do should only bo made for the 
spiritual bonoftt of her husband and she should 
only chooso such a boy as is best fitted for the 
purpose, unfettered by auy pressure from out* 
‘sldo. That being the case, auy attonapt made to 
fetter her choice iu any way must bo considered 
to be opposed to the spirit of Hindu law and also 
opposed to public policy. Iu the second place, it 
is to be borne in mind that in the present case 
the defendant is her Guru whose dutv it is t;> 
give her good and impartial advice. Tl\at being 
the case, the accaptince of money by that Guru 
even to plead any particular cause must place 
the latter in a false position, ilis per.sonal inter- 
est iu this casj would bo ho to adviso his chela 
as to secure t)him the eiijoymont of the benefit. 
That being the case, the payment of raonev to 
the Guru for that purpose is sure to tend to 
create an interest in the m ittor that is oppo.sed 
to his duty, and, assuch, a contract which bas 
this for its object is opposed to public policy.” 

I GQiirely agree witli tha 1 statement of 
the case pub forw.trJ by the Subordinate 
Judge and I think in the particular facts 


of this case that one may go oven fur- 
ther. In tlie latter part of his judgment 
the Subordinate Judge says that he has 
no doubt in his mind that tlie object of 
the agreement was illegal, immoral and 
opposed to public policy and that as such 
the agreement was void, and it does seem 
to me that to pay a sum of money to the 
priest and spiritual adviser of the lady ini 
order to bring about an adoption of a par- 
ticular person is, to put it quite shortly, 
a matter of bribery and an attempt to 
corrupt the spiritual adviser to use his 
influence to do something which is en. 
tirely contrary to his duty. 

Having decided liowever that this was 
a contract opposed to i)ublic policy, both 
the learned Judges of the Courts below 
came to the conclusion that, although 
they were very loth to do so, they were 
really bound by certain decisions of the 
Courts in this country to permit the 
plaintiff to recover back the money and 
the way the case was pub on behalf of 
the plaintiff and accepted by the Judges 
of the lower Courts was tliis; that where 
money is paid for an illegal purpose, 
which is not countenanced by law or 
which is contrary to public policy, then 
at any time before the object for which 
the money is paid is carried out, although 
the Courts will nob assist either party 
in enforcing performance of the contract, 
nevertheless tliey will assist the person 
who has paid the money to recover it 
back. There are no doubt cases '.vhich 
have been referred to wliioh support the 
proposition. Most of the cases in this 
country are casos of what in J'^ngland 
would bo called marriage brokerage con- 
tracts where money is paid to the parent 
or guardian of a boy or girl in onler to 
bring about a marriage between the boy 
or girl and the'girl or bo>- of the person 
paying the money. In the case of 
Ram Chand Sen v. Audteito Sen fI.)Sir 
Richard Garth, O. J., although in fact 
he was iiot satisfied that the contract 
there was a contract contrary to public 
policy, did lay down the rule that, even 
if it wore so. in a case of that kind the 
money could be recovered back at any 
time before the consideration for the 
piyment of that money had been p<Ar- 
lormed. 

ft was not necessary in the facts of 
that case (o go so far, hecauso it was 
not, Im M that the contract was, as X have 
(U 11^8 U 10 ■ — ■ 


1919 


318 Patna RAGHasBa Das v. Natabbr Singh (Diwaon-MiHer^ O. J.) 


said, contrary to public policy, but that 
Case has been the foundation for a series 
of other cases in this country and I think 
it is too late now to Question the validity 
p-nd propriety of those rulings. At the 
same time it must be pointed out that in 
more than one case it has also been 
clearly stated that if the contract invol- 
ves anything in the nature of criminality 
or is one of moral tuipitude such as the 
Goirrts on that ground would refuse to 
enforce, then not only will the Court 
refuse to enforce the contract, hub it will 
not assist either party to recover back 
anything paid under the contract. It is 
nob always easy to say what cases do 
come under that description, but that 
tho rule does exist in this country X do 
nob think can be questioned. In the case 
of Bakshi Dan v. Narlit Das (2) decided 
by Mukherjee, -T.. the proposition is laid 
down that although a Court may not 
enforce an agreement to pay money to 
the parents or guardian of an intended 
bride or bridegroom on the ground that 
the agreement is opposed to public policy, 
yet a suit is maintainable for the re- 
covery of any sum actually paid pursuant 
to the agreement, if the contract is 
broken and the marriage does not take 
place. But in a later case, Ledu v. 
Bira Dal Bose (3), the same letrned 
Judge qualifies that general proposition 


in these words: , 

“We are not unmindful that there are ex 

ceptionsto the fieneral rule T.^o^draco 

or lersooal property transferred jn 
wHhth® terms of an il'^Sal oootr.ct cannot be 
recovered notwithstanding the other party re 
™to affirm bis rart of 

• 1 • aifchoncb where money nas oeea 

pjfi' ndertn unlawful agreemen t, but nothing 

S'tl /ionoin performance of it. the money may 
ol.e , P ^ vet this exception will not bo 

.nUowea if the agreement rs actually criminal or 
immoral-*^ , , , , , , 

In this o?i90 the principle is clearly 
laid down that the Courts of this coun- 
try will not assist a party, oven though 
the contract has not been performed, to 
recover back his money paid in respect 
of a contract which is tainted with 
criminality or immorality. 

It seems to me therefore that the only 
Question which we have to consider is 
whether in the particular circumstances 
of this case one must come to the con- 
clusion that this is merely that class of 
contract which the Court refuses to en- 


(2) 1 C. Tj. J. 2R1. 

(3) U916] 43 Cal. 115=29 I. C. C25. 


force on the ground that it is contrary 
to public policy, such as gaming and 
wagering contracts or certain classes of 
marriage brokerage contracts, or whether 
there is not something more in this case 
which taints it from the beginning with 
something in the nature of criminality or 
moral turpitude. Speaking for myself, it 
seems to me that this is just one of that 
class of cases which the Court will refuse 
to have anything to do with at all because 
it is in my view a grossly immoral act to 
endeavour to bribe a priest to use his 
spiritual influence with his chela in the 
interests of the person bribing him and if 
the plaintiff pomes and asks us to assist 
him in any way in carr^dng out the terms 
of such a contract or to recover back 
money paid under it, I think the Court 
ought to refuse. 

There is only one other matter which I 
should like to draw attention to. This 
is not, as tho action is framed, one of 
those cases where the plaintiff has sought 
to repudiate the contract before it has 
been performed and claims to recover 
back the money paid for an illegal per- 
formance before -the mischief has been 
done, because from the manner in which 
the claim is framed in the plaint the 
plaintiff is clearly claiming after the time 
for performance has elapsed, something 
in the nature of damages for failure to 
perform the contract. The damage has 
been estimated at the amount which he 
paid and which the defendant stipulated 
to pay him hack in the event of his 
failure. It is for a breach of one of the 
stipulations in that contiact that the 
plaintiff is now suing and ho has not up 
to the present time purported to repudiate 
the contract and recover back the money 
on the ground that the contract^ 
illegal or contrary to public policy ab 
initio. So far as the plaintiff and tho 
defendant themselves are concerned, I 
can see little or no distinction as to the 
part which each of them took in this 
transaction. To my mind it was one of 
gross immorality. I think both of them 
are equally to blame and there is nothing 
to choose between them. In tbis view 
of the case it seems to me that the deci- 
sion of the Court below, which was come 
to vvith some reluctance by the learned 
District .Tulge, must beset aside and that 
the appeal must he allowed and judgment 
entered for the defendant. But in the 
circumstances of the case we do not think 
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that any order ought to be made as to 
costs. 

Roe, J. — I a gree. I am satisfied that 
no distinction can be made between an 
agreement to bring about a marriage and 
an agreement to bring about an adoption 
and after reading the decision in the case 
of Hermann v. Charlesioorth (4), I am of 
opinion that the Calcutta High Court has 
rightly held that money paid as considera- 
tion for bringing about a marriage or 
adoption may be recovered. But this is 
subject to the rule of cx turpi causa. I 
entirely agree with the learned Cliief 
Justice that this is a case in which the 
Court should not interfere for fear of 
sullying its hands. I regard the contract 
as one made by a man of position to induce 
another to prostitute hia religious calling 
for his benefij for a bribe of Hs 5,000. 

Appeal allowed. 

(4) 110050 2 K. B. 123. ~ 
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'Mullick, j. 

Eqbal Khan — Accused — Petitioner. 

V. 

Emperot — Opposite Party. 

Criminal Eevn. No. 96 of 1917, Deci- 
ded on 23rd April 1917, against order of 
Sess. Judge, Purneah, D/. 24th January 
1917. 

(a) Criminiil P. C. (5 of 1898). S. 202 
— Disposal without examining complainant 
antecedent to ordering ir quiry is without 
jurisdiction — Subsequent examination does 
not help. 

A Magistrate has no jurisdiction to dispose 
of a Nvillcut examining the com- 

plainant ou oath antecedent to ordering an in- 
quiry under S. UOi, Criminal P. C., nor can this 
primary absence of jurisdiction be cured by ex- 
amining the complainant subsequent to the in- 
quiry. LP 320C21 

lb) Criminal P, C. (5 of 1894), S. 202 
— Transfer of case under S. 192 — Process 
issued to complainant's witnesses does not 
alter nature of transfer. 

The fuel that a Mas 4 i>trate before transferring 
a complaint under S 1J2, for inquiry and dis- 
pcsal, issues processes upon the witne'^ses of ttie 
compluinaot, docs not materially alter the nature 
of the traM‘'fer, nor docs it affect his jurisdiction. 

|^ J > (2 1*1 

(c) Criminal P. C. ( 5 of 1898i. Ss. 190 
and 20 2— Noncognizable of fence- Ma gistr ate 
can lake cognizance on police report under 
S. 190— He cannot then hold judicial in- 
quiry under S. 2U2. 

A duly cmiowcrd Magistrate may take c gni- 
sanco ot a uoncogni/ablo off.-nce on a j olico re- 
port under S. I'JO (b). but in tluit case ho niu.'^t 
immediiitt-ly suinmeo the accused. Ilecanrut 
hold a judicial inquiry under S. ‘.<.02. (.P 320 C 2} 
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(d) Criminal P. C. (5 of 1898\ Ss' 195 
and 476 — Sanction to prosecute under S. 195 
with an order directing prosecution under 
S. 476 is Illegal. 

There cannot in the same proceeding be » 
sanction under S. 195, and an order for p>os»»cu- 
tioh under S. 470. [P .’^20 C 21 

(e) Criminal P. C. ( 5 of 1898), S. 476 
Order under S. 476 is not appealable. 

A Sessions Judge has no jurisdiction to deal in 
appeal with an order of a lower Court passed 
under S. 470. [P 3*^0 0 2] 

Mustafa Khan — for Petitioner. 

Manohar Lai — for the Crown. 

Judgment. — Tho petitioner in this 
rule lodged an information before the 
police charging certain persons with com- 
mitting dacoity. The police investig- 
ated the charge and found it to be false 
and reported the matter to the Subdivi- 
sional Magistrate of Purneah, requesting 
that the petitioner might be prosecuted 
under S. 211, I. P. C,, for preferring a 
false charge. In tlio meantime the peti- 
tioner lodged a petition before the Sab- 
divisional Magistrate maintaining that 
his information to tho police was true 
and asking that that au inquiry might 
be made into the complaint. Tho Sub- 
divisional Magistrate thereupon, on 8th 
of September 1916, directed that the peti- 
tion should be treated as a com{)laint 
and should be inquired into iudicially 
and ou 22nd September, ho issued pro- 
cesses upon the petitioner’s witnesses for 
an intiuiry to be held on ISth of October. 
On 30th October, when the witnesses 
of the petitioner were present in Court, 
tho Suhdivisional Magistrate transferred 
tho case to a Deputy Magistrate directing 
him to inquire and pass final orders in 
the case. 

The Deputy Magistrate thereupou made 
au inquiry, examined the witnesses, and 
Anally ou Ith of December 1916, dis- 
missed tho petitioner’s complaint under 
S. 203, Criminal P. C., He also added 
the following order: 

“Enter lualicio isly false, S. 095, 1. I’. O. 

I saticUou prosecution of Eq'^al Jihuu under 
S. 211, I P. 0 Br<iw up pioceejiDgs accordingly.” 

The petitioner tlioreupon appealed to 
the Sessions Judge. The proceedings of 
the learned Judge arc not very intcl- 
ligihlo, bub in tho result ho appears to 
have expunged from the judgment of the 
learno'i Deputy Magistrate tho following 
words: 

“I ^melton prosecution of Eqb.d Khan under 
S. 211, 1. P. G.” 

ll tlio learno-l Jiidgo was under tho irn- 
proasion that tho learned Deputy Magie 
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fcrate had sanctioned the prosecution of 
EqbalKhan under S. 195. Criminal P. C . 
and had also at the same time instituted 
proceedings under S. 47G, Criminal P. 0., 
he obviously was in error. There could 
not in the same proceeding be a sanction 
and an order for prosecution under 
S. 476, Criminal P. G., and the learned 
Judge’s order directing that, so far as the 
sanction was concerned the judgment of 
the learned Deputy Magistrate should be 
set aside, seems to have been totally mis- 
conceived. The fact was that the order 
of the learned Deputy Magistrate was 
nothing more or less than an order under 
S. 476, Criminal P. O., and therefore the 
learned Judge had no jurisdiction to deal 
with it in appeal. The learned Judge was 

nob competent merely upon the consent 

of the Government Advocate to expunge 
certain words from the order. If the 
order was one under S. 476, Criminal 
P. C.. the learned Judge had no jurisdic- 

ir it was one under S. 195 then the 
learned Judge had jurisdiction in 

clear berms should have declared whe- 
ther blie proceedings against the peti- 
tionei- wei-Uuashed. The learned ^ 

proceeding however does 'uater^alb 

allecb the matter now ^ Maois- 

i .ow i... » 
is whether that order was 

^^^^'^vith.^isdiet^.^^Now^itap^^ 

wTs made t'o the Suhdivisional Magistrate 
W the petitioner asking for an inquiry, 
was tralsterved to the learned Deputy 
Magistrate under S. 19^. Criminal P. G., 
The learned vakil for the petitioner con- 
tends that the transfer was made under 
S- 202, and nob under S. 192, and that 
all that the learned Deputy Magistrate 
was competent to do was bo make an in- 
auiry and return the papers to the Sub- 
divisional Magistrate: but bhat^ clearly 
nob correct. The learned bubdivi- 
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Isional Magistrate transferred the com- 
■plaint for disposal by the Deputy Magis- 
trate and directed him to pass final 
iorders. The fact tliat the learned bub- 
IDiviaional Magistrate issued processes 
lupon the witnesses of petitioner does nob 
materially alter tbe nature ol the tians- 
fer The issue of ])roc0sse3 was perhaps 
p.ouiature. but it in no wiry atTccted tho 
jurisdiction of tho Deputy Magistrate to 


deal with the complaint according to the 
terms of Oh, 16. The fatal objection 
however to the proceedings of the learned) 
Deputy Magistrate is that he omitted to 
examine tbe complaint and that under 
the terms of S, 202, Criminal P. 0., un- 
til he did so examine the complainant, 
he had no jurisdiction whatsover to dis- 
pose of the complaint. Therefore in the 
present case, although the learned De 
puty Magistrate has made an elaborate 
inquiry, that inquiry is wholly without 
jurisdiction and infructuous. It will not 
avail to seek to cure the defect by exami i 
nation of the complainant at the pre-j 
sent stage, for jurisdiction founded upon 
the examination of the complaint sub- 
sequent to the inquiry will not cure the 
primary absence of jurisdiction. It is 
unfortunate that the proceedings of the 
learned Deputy Magistrate have to be set 
aside, but there is no help for it. 

Then the learned Deputy Government 
Advocate urges that although the pro- 
ceedings may not have been strictly in 
accordance with law under the provi- 
sions of S. 202, Criminal P. G., yet the 
Subdivisional Magistrate and through 
him the Deputy Magistrate had jurisdic- 
tion bo inquire on the footing that the 
Subdivisional Magistrate may be said to 
have taken cognizance of the police re- 
port under S. 190 (b), Criminal P. C. Itl 
is undoubtedly true that a Magistrate! 
duly empowered may take cognizance ofj 
a noncogoizable offence on a police re- 
port under S. 190 (b), Criminal P. O., 
bub in that case he must immediately! 
summon the accused, and he cannot underj 
the provisions of the Criminal Procedure 
Code proceed to hold a judicial enquiry 
as was done in the present case. The 
proceedings of the learned Sub Divi- 
sional T^Iagistrate and the learned Deputy 
Magistrate clearly indicate- that cogni- 
zance was taken of a complaint under 
S. 190 (a) and that the transfer was made 
under B. 192. The result therefore is that 
the order directing the prosecution of the 
petitioner must be set aside and that the 
whole proceedings be recommenced from 
the stage at which the petitioner made 
his complaint. The ‘ Subdivisional Magis- 
trate will examine tbe petitioner on oath 
as required under the terms of S. 2C0, 
Criminal P. G , and will then proceed to 
dispose of the complaint according to 
law. If it is still found that the com- 
plaint is false and that the petitioner 
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should be prosecuted for making a false 
charge under S. 211, I. P. O., a proceed* 
ing should be drawn up as required by 
S. 476, Criminal P. O., and submitted to 
the nearest First Glass Magistrate as re- 
quired by that section. I have directed 
the Subdivisional Magistrate to deal 
with the case himself, because having re- 
gard to the extra-judicial enquiries which 
the learned Deputy Magistrate has made, 
it is not desirable that he should again 
hear the case. 

V.S./b.K. Order accordingly , 
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Das, J. 

Sadhu Charan Singh — Petitioner. 

v. 

Udho Praaad Singh — Opposite Party. 

Criminal Hevn. No. 224 of 1919, De- 
cided on 4th August 1919, against order 
of Sess. Judge. Arrah. 

(aj Criminal P. C. (5 of 1898), S. 476 — In* 
formation laid before Magistrate with view 
that he should take action found on inquiry 
by police to be false — Prosecution started 
under S. 182, I. P. C., held to be valid. 

Accussd presentod a petition before a Magis- 
trate, stating that a certain person was collecting 
men and that the accused was under the appre- 
hension that the object was to cause him some 
injury, and asked that an inquiry might be 
made through the police. After the inquiry the 
Magistrate, bolding that the petition was false 
and vexatious directed the prosecution of the ac- 
cused for an offence under S. 182, I. P. C.» 

Held: that the accused having given informa- 
tion to a ^lagistrato which had been held to bo 
false and which was intended to cause the Magis- 
trate to use his lawful powers to tlie injury or 
annoyance of another vvithiu the meaning of 
S. 18‘2, I. P.G.,tho order directing the prosecution 
of the accused could not be said to be illegal. 

CP 322 c n 

(b) Criminal P. C. (5 of 1898), S. 439— 
Order otherwise legal cannot be interfered 
with merely on ground that different conclu- 
sion from facts can be drawn. 

Tiio mere fact that the High Court would if 
de.kling with a certain matter, have come to a 
conclusion different from that arrived at bv a 
Subordinate Court is no reason for setting aside 
in revi'^ion an order which is not 

IP 32-2 C 2] 

Yu)} iifi and Panne sU icar Da yal — for 
Petitioner. 

Governvient AdvoCittc — for Opposite 
Party. 

Judgment Tbis application is direc- 
tod against an order passed by tlie Siib- 
divisioual Otlicor of Arrah giving sanction 
for the prosecution of the petitioner un- 
der S. 476, Criminal P. C., for having 
committed an oll'ence under S. 182, I.P.C, 
There was an application against this 
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order before the learned Sessions Judge 
of Arrah, but the learned Sessions Judge 
thought that the finding of the learned 
Subdivisional Officer was perhaps open to 
objection on the ground of vagueness. 
But he saw nothing illegal in the Magis- 
trate’s procedure which would warrant a 
reference under S. 438, Criminal P. C. 
Accordingly he rejected the application. 

It is aigued before me by Mr. Yunus 
on behalf of the petitioner that the peti- 
tion presented by his client before the 
police, which is the foundation of the 
proceedings against him, does not con- 
tain a single word which is false and 
therefore he cannot be put on trial for 
having committed an offence under S. 182, 
I. P. C. It appears that there have been 
various disputes between the petitioner 
and the daughter aud son-in-law of Babu 
Nathuni Singh, who died leaving a will 
by which he bequeathed his property to 
his daughter and son-in-law. There have 
been probate proceedings between tlie 
parties and there have been various cri- 
minal disputes between the parties. 

The petition presented by the petitioner 
before the Subdivisional INIagistrate states 
that Udho Prasad Singh was collecting 
people from villages. He says that the 
pretext put forward by Udho Prasad 
Singh was that they had come for a jalsa 
but his apprehension was that steps 
might be taken against him and his rela- 
tives. He thereupon asked for an inquiry 
to be made at once through the Superin- 
tendent of Police as to the fact why the 
aforesaid person was collecting people. 
He then proceeds to say that his pre- 
sence in the Court may be taken note of 
and protection afiorded to him. The 
learned Subdivisional ^^agistrate thought 
after the police inquiry that the j>etition 
was false, <'exatiou9 anc] anno>jng, and 
thereupon he has granted sand ion under 
S. -176 of the Code to prosecute tl,o peti- 
tioner. ^^r. Yunus on behalf of the peti- 
tioner argues tliat there is not. a sin'de 
statement, in the whole petition which 
may bo said to bo false. There was un- 
• savs a collection of people 
for the jalsa. Undoubtedly (that is his 
next argument) tho petitioner ha.l an 
ai)prehension in his mind lh.it some 
steps might be taken against him by tho 
people who liad colled ed. and as ho points 
cut, there were various criminal disputes 
between the parties which naturally may 
have caused him a certain amount of 
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alarm. Bufc the question still remains 
that he did ask for an inquiry and an 
inquiry was undoubtedly made by the 
police. Reading the petition as a whole 
it appears to me that he does make a 
charge against Udho Prasad Singh and 
others for having collected people from 
the villages for causing him some sort of 
harm. It is quite possible that there was 
some apprehension in his mind that they 
might really do him some harm, and it is 
not for me new to express any opinion 
on the case at all. It would not be pro- 
per that I should. But clearly there was 
a charge against the opposite party for 
having collected people from the villages 
to cause him injury. Tlie question there- 
fore is: Does it not corao'junder S. 182, 
I. P. C.? The charge against him may be 
false; it may be proved to be false on evi- 
dence? but can I at this stage interfere 
with the order passed by the Subdivi- 
sional Magistrate. The learned Sessions 
Judge came to the conclusion that he 
had no power at all and in my opinion 
he has come to a correct conclusion on 
this point. 

Now the question is: Did the petition 
■ give any information to any public ser- 
vant which he knew or believed to be 
false intending thereby to cause, or know- 
ing to bo likely that it will thereby 
cause such public servant to use the law- 
ful power of such public servant to cause 
injury to any person? That is the whole 
point. He undoubtedly has given infor- 
rnation to a public servant. It has got 
to he determined in the trial whether 
that information is false or whether he 
believed it to be false. I cannot at this 
sta^^e express any opinion on the point, 
nor'’ can the learned Subdi visional Magis- 
trate who disposed of this application. 
He undoubtedly made the application in 
order that such public servant may make 
an inquiry, and of course the whole sub- 
ject-matter of the charge against him 
now is that his object was to cause the 
public servant to use the lawful power 
to the injury or annoyance of some per- 
son. I am of opinion that there is no 
point of law in this matter and that 
therefore I cannot interfere with the 
order passed by the Subdivisional Magis- 
trate. The case seems to me a very 
trifling one and it is quite possible that 
no more than a technical ofl’ence under 
that section has been committed by the 
petitioner. It is quite possible that if 


I had to deal with that application my- 
self I would have come to another con- 
clusion, but that is no ground at all fori 
setting aside in revision an order which/ 
is not an illegal order at aril. I therefore' 
refuse the application. 

v.S,/b!k. Application refused, 
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Mulliok and Atkinson. JJ. 

Sheo Pi'asad JToert-^Accused — Appel- 
lant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 121 of 1919. 
Decided on 9th July 1919, against the- 
order of Sess. Judge, Sbahabad, D/- 26th, 
May 1919. 

Criminal Trial — Confession uncorrobora- 
ted but voluntary— Conviction is not^ bad— 
Retraction — Voluntary character is not 
taken away. 

A conviction based upon an uncorroborated 
confession is not bad, if tbc surrounding 'cir- 
cumstances point to the confession having ’been 
the outcome of a voluntary act on the part of 
the confessor and in the absence of any evidence- 
of coercion either by the police or any other 
person. The fact that the confession was retrac- 
ted before tbo committing Magistrate would not 
deprive it of its voluntary character. LP 323 0 2] 

S. Sinlia and Gour Chandra Pal — for 
Appellant. 

Asst. Government Advocate — for the 
Crown. 

Mullick, J . — The appellant SheoPras- 
sad Koeri has been sentenced under 
S. 302, I. P. C. to transportation for 
life for having committed murder by 
causing the death of Ram Sarup Koeri on 
the night of 3rd April last. The motive 
for the crime is alleged to have been that 
the deceased was suspected of carrying, 
on an intrigue with the wife of the ac- 
cused, and also with a girl named As- 
turni who was married to thegrandson of 
Pran Koeri, who was the master and bene- 
factor of Ram Sarup and brother of 
the accused’s grandfather. The body of 
the deceased was discovered in the sugar- 
cane field of one Rigan Koeri on 8th 
April. The post mortem examination 
shows that death was due to strangu- 
lation probably caused by pressure of 
two sticks to the throat. On lOth April 
the accused met one Ram Autar in a 
neighbouring village, and on being in- 
formed by Ram Autar that the police 
were searching for him, the appellant 
agreed to make a full confession on con- 
dition that Ram Autar would take steps- 
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bo save him from punishment. Ram 
Aubar thereupon book the appellant to 
Pararia, the place where the body was 
found and where the Sub-Inspector was 
conducting an investigation. 

To the Sub-Inspector the appellant is 
alleged to have made a full confession at 
about 7 a. m. In consequence of that 
confession various persons were arrested 
on 11th April, and in the house of one 
Jagannath the appellant is said to have 
pointed out a lathi as one of the lathis 
with which the murder was committed; 
and also a kudali as being the instrument 
with which the grave, in which the de- 
ceased was buried, was dug. The appel- 
lant was detained in police custody till 
5 a. m.on the 12bh, whenitappears he was 
produced before the Deputy Magistrate 
of Sasaram for the purpose of having his 
confession recorded. The Deputy Magis- 
trate states that, being apprehensive that 
the accused might still be under police 
influence and thereby coerced into making 
a confession, he remanded the accused to 
jail for that night. On the following 
day after repeated warnings he recorded 
the statement of the accused, from which 
ib^ appeared that the accused together 
with five others had caused the deceased 
bo come to the house of Jagannath and 
bad there murdered him. Both the asses- 
sors believe that story. They have ac- 
cepted the confession as voluntary and 
have found the accused guilty. On his 
behalf it is urged by Mr. Sinha that the 
confession having been retracted before 
the committing Magistrate, it would be 
extremely unsafe to convict the accused 
without material corroboration. He con- 
tends that there is no material corrobo- 
ration on the record. Now the wife of 
the deceased deposes that the deceased 
and Jagannath came bo the house of the 
deceased from Paran Koori’a house where 
they bad been attending a feast, and that 
after a short stay Jagannath took the 
deceased away to his own house, saying 
that they were going to listen to some 
singing. This is some corroboration of 
that part of the accused’s confession 
which states that Ram Sarup came to 
the house of Jagannath on the night of 
the alleged cffonco. 

Next if the evidence as to the findin« 
of the latlii is believed, that also supplies 
^■ne corroboration of theaccused’s story. 
Tfiere is also the circumstance that 
when the wife of the deceased first went 


to the sugarcane field where the body 
was eventually found there was only a 
hand protruding out of the ground, and 
that as soon as the accused who was with 
the wife of the deceased saw it, he cried 
out that she had better not accuse any 
one and that the deceased would nover 
return. It may be contended that all 
these pieces of corroborating evidence are 
weak and would not justify a conviction, 
if we were nob satisfied that the confes- 
sion made by the accused was a substan- 
tially true account of what actually took 
place. But having considered the cir- 
cumstances leading to the arrest of thel 
appellant, the iieriod of detention in 
police custody, the proceedings of the 
Deputy Magistrate and the precautions 
t.aken by him with regard to the confes-, 
Sion, it is impossible to believe that the; 
confession was not voluntary, and that it 
was not prompted by panic or a hope of 
mercy. There is no evidence whatsoever 
of any coercion either by the police or 
any other person, and although a sug. 
gestion wasm:de during the commit- 
ment inquiry and in the Sessions Court 
that the accused had been subiected to 
violence by the police, there was no evi- 
dence whatever brought in support of 
that suggestion. It seems that on the 
morning of 13bh April, after putting the 
three preliminary questions bo the ac- 
cused, the Deputy Magistrate gave the 
accused 20 minutes’ time to think over 
what he was about to say ; and that there- 
upon the accused proceeded to relate the 
part which he had taken in the murder. 
In these circumstances we are satisfied 
that the confession, though uncorrobo- 
rated, was sufficient to justify a convic- 
tion. Mr. Sinha bas fin;.!U» contended 
that the facts do not establish the offence 
of murder, and that having regard to the 
dissolute character of blie deceased and 
the provocation given by him, there can- 
not be a conviction for any offence graver 
than culpable homicide not amounting 
to murder. The provocation was cer- 
tainly grave, but it was not sudden, and 
there are no circumstances which would 
justify us iu bolding that death was nob 
caused after full preparation and with a 
full knowledge that the injuries indicted 
would be likely to cause death. The ap- 
pellant himself accoi<ling bo his conf“s 
sion only held the legs of the deceased- 
while the others strangled him to death’ 
but a conspiracy is clearly established’ 
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and therefore the appellant must be held 
guilty of the act which caused death. 
Atkinson, J, — I concur. 
v.s./r.k. Appeal dismissed. 
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to which be is entitled, and that S. 6, 
Regn. 3 of 1872, known as the Santal 
Pargannas Settlement Regulation, which 
applies the rule of damdupat to money 
debts in the Santal Pargannas, is not 
applicable to this execution. 


Mullick and Ali Imam, JJ. 
Kunja Behari Singh — Appellant. 

V. 

Taraiyada Mitra — Respondent. 
Appeals Nos. 148 of 1917 ana No. 43 
of 1918, Decided on 12th July 1918, from 
original orders of Sub-Judge. Deoghur, 
D/- 30th January 1917. « ^ 

(a) Civil P. C (1908). O 21, R 5— Decree 
transferred to another district cannot be 
sent directly to Sub-Judge but should be sent 
to Dist. Judge who is to transfer it to bub 

'^^ofcTei- 21. R. 5, Civil P. C.. requires that when 
a decree is sent for execution to another di^^ct 
it should be sent to the Court of the Di:»tr ct 
Judee The Subordinate Judge has no 3 ucisdic 

lion toeutert,uu an ?rial 

Court until it is transferred to him 

‘'’(b!)^Srntal Parganna. Settlement Regula- 
»• fl872) S 6— S. 6 has no application to 

^"ril^pal'std outsUe Santa. PY„^a7pa7 

Court executing such decree in Santal 

gannas can ‘^7|aaaas Regulation 

Section 6 of the ® ple money decree 

has no application Santal Pargannas 

passed by a Court outside 

against a 01 (b) of the section pro- 

Pargannas. Pargannas to which 

hibit a Court m ^ke a-^nsferred for execution 

such a decree has int^'rast under the decree, 
from realizing the full interest unae^^ ^ ^ 

SaUiKanta Dhatlacharya and Pan- 
’’ Narel Chandra Sinha—ior Eespond- 

°°MulUck, J.— The decree-holder Tara- 
■rtnda Mitra obtained a decree against 
?h?ee fudgment-debtors in the Court of 
fcha Subordinate Judge of Hazaribagh. 
That decree is now under execution m 
the Court of the Subor linate Judge o 
Deoghur in the District of the Santal 

?.:viannas. On 30th January 1917 the 

Subdivisional olucer, acting as Suborch- 
nate Judge, made an order directing the 
iudgment-debtor Kuuja Behari Singh to 
pav to the decree-holder a sum of Rupees 
5 660-2-9. Against this order Ivnnja 
Bahari Singh prefers Appeal No. 148 of 
1917 and the decree-holder prefers Ap- 
peal No. 43 of 1918. The complaint of 
the decree-holder is that the Subordinate 
Judge has given less interest than that 


Appeal No. 148 of 1917. 

We will take Appeal No. 148 of 1917 
first. In this appeal the first ground 
urged by the judgment -debtor is that the 
execution case was struck off on 12tb 
September 1916, and that as it has been 
neither restored nor any fresh applica- 
tion for execution filed, the order of 30bh 
January 1917 was illegal and incompe- 
tent. Now the reply to this is that it 
appears that on 16th October 1916 the 
decree-holder made an application to the 
Court for the restoration of the case 
giving certain reasons for his non-ap- 
pearance on the previous date of hearing. 
Notice was issued apon the judgment- 
debtors and the judgment-debtors show- 
ed cause, and although on 30th January 
1917 the Subordinate Judge did not give 
any reasons *for restoring the case, it 
would seem from the fact that he went 
into the merits of the case that he was 
satisfied that there were good grounds 
for the decree-holder’s non-appearance 
on 12th September. Therefore although 
there was an irregularity in procedure 
on the part of the Subordinate Judge, 
I do not think that irregularity was suffi- 
cient to vitiate the whole order of 30bh 
January 1917. The next objection how- 
ever is more serious. It appears that 
the decree by the Subordinate Judge of 
Hazaribagh was sent direct to the Sub- 
ordinate Judge of Deoghur. Now the. 
Civil Procedure Code requires that the' 
decree should be sent to the Court of the' 
the District Judge; who in this case 
was -the Deputy Commissioner of the 
Santal Pargannas. The Subordinate 
Judge therefore had no jurisdiction to 
entertain the execution application until 
it was trunsferred to him by the Deputy. 
Commissioner It is true that the ob- 
jection as to jurisdiction does not appear 
to have been taken before the executing 
Court, but it is open to the parties to 
raise the question at any stage and we fear 
that we must give effect to the objection. 
The order of 30th January 1917 will 
therefore be set aside as having been 
made without jurisdiction. The appeal 
is allowed with costs. 



1919 


Asan Pandey v.*Rajmon Missee 


Appeal No. 43 of 1918. 

In this appeal the decree-holder con- 
tends that S. 6, Eegn. 3 of 1872 is not 
applicable to a money-decree made by 
a Court of competent jurisdiction outside 
the Santal Pargannas. On the other 
side the contention is that so long as the 
Court at Hazaribagh wasmaUinga money 
decree against a person resident within 
the district of the Santal Pasgannas the 
Court at Hazaribagh was bound by S. 6. 
Now the learned vakil in support of this 
contention relies upon the case of Maha 
Prasad Singh v. Namani Mohan Singh 
(1), but that case has no bearing upon 
this case. In that case a suit upon a 
mortgage in respect of lands situated 
■within the Bhagalpore and Santal Par- 
gannas districts was instituted in the 
Court of the Subordinate Judge of 
Bhagalpore. Their Lordships of the 
Privy Council held that owing to certain 
special laws applicable to the Santal Par- 
gannas the suit was cognizable only by 
certain Courts within the Santal Par- 
gannas District. Their Lordships also 
held that even if the Court at Bhagal- 
pore had been competent to try the suit 
it would have been bound to give effect 
to the provisions of S. 6, Regulation 3 of 
1872. The decision of their Lordships 
was founded upon the consideration that 
a Court at Bhagalpore in seisin of the 
mortgage suit would be deemed to have 
jurisdiction within the Santal Pargannus 
District because part of the mortgaged 
property was situated within that dis- 
trict. But that is not the case here. 
Here the Court at Hazaribagh had full 
jurisdiction to pass a decree upon the 
contract. It had no jurisdiction at all 
in the Santal Pargannas, and the mere 
fact that one of the defendants resides 
in the Santal Pargannas did not vest the 
Court at Hazaribagh with any jurisdic- 
tion in the Santal Pargannas witliin the 
meaning of S. 6, Regulation 3 of 1872. 

Therefore in my opinion the Court at 
Hazaribagh was not hound to regard the 
rule of darndupat in this case, it is next 
contended that althougli tho Court at 
Tlazaiibagli may not havo been bound by 
S. G, yet tho executing Court at Deoghur 
was bound by Cl. (b) of that section. 
Now S G merely directs that no Court 
having jurisdiction iri tho Santal Par- 
gannas shall decree interest more than 

(1) A. 1 . R. 1914 P. C. 140=T2' Cal”llG =41 
I. A. 197=25 I. C. 451 (P. 0.). 
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the principal amount. It does not say 
that no Court having jurisdiction within 
the San tal Pargannas shall execute such 
a deore e. Nor does Cl. (b) prohibit the 
executing Court to realize such interest. 
According to my reading of this clause 
there was no bar to the executing Courts' 
enforcing in full the decree that it had 
received from Hazaribagh. Therefore if 
S. 6 does not operate, the executing Court 
must follow the ordinary rule which re- 
quires that it shall not go behind the 
decree. The decree-holder will therefore 
be competent to execute the decree which 
the Hazaribagii Court may transfer to 
the proper authority within the Santal 
Pargannas. The result is that the de- 
cree-holder succeeds upon the point of 
law which he has raised in his appeal 
and Appeal No. 43 of 1918 is decreed 
with costs. But as we have already 
held in the judgment-debtor 'sappeal that 
the whole execution proceeding in the 
Court of the Subordinate Judge was with- 
out jurisdiction, the decree-holder will 
not in effect derive any benefit from his 
success till he secures a fresh certificate 
addressed by the Court at Hazaribagh to 
the proper Court. 

Imam, J. — I agree. 

V.S./e.k. Appeals allowed. 
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ATJvINSON, j. 

Asan Pandey — Defendant 2 — Appel- 
lant. 

V. 

Pajmon Mister and another — Plain- 
tiff and Defendant 1 — Respondents. 

Appeal No. 1202 of 1917, Decided on 
24tli June 1919, from appellate decree of 
Addl. Sub-Judge, Chamj^aran, 1)/- 20th 
August 1917. 

(a) Civil P. C. {5 of 1908), O. 34. R. I and 
S. 99 — Suit for redemption of mortgage — 
Tenant subsequent to mortgage introduced 
by mortgagee is necessary party. 

Every iutercst. created by a mortgagee sought 
to be redeemed puisne to his own is an interest 
which in a redemption suit should be represented 
before the Court in order to enable it olTectively 
to give relief between the prrties to tho mort- 
gage deed. Thus a tenant inlrodueod by tho 
mortgagee U{;on tlie mortgaged laud subsequent 
to his iiuwtgage is a necessary 2 >aity to a suic for 
rcdemi lion of the mortgage. JCvon if he is not 
•a n«>ce«sary party, tl.e oinder of such tenant as 
a party to tho suit would not be a sullicient 
cau^o for dismis-al of the suit on the ground of 
misjoinder of ijariies: his Joiodcr in the suit would 
amount merely to an irregularity not prejudicing 
the trial of the merits of the case, within the 
ambit of S. 99, Civil P. C. [P 327 C 1] 
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(b) Civil P. C. (5 of 1908), O. 23. R. 3— 
Compromise shown to be f raudulent-^Court 
is not bound to recognize. 

A Court is not bound to pass a decree in ac- 
cordance with a compromise which is shown to 
be fraudulent. - [P 328 O 23 

Jalgobind "Prosad Singh — for Appel- 
lant. 

Rajendra Prasad — for Respondents. 

Judgment. — This second appeal comes 
before me from the decision of the learned 
Additional Subordinate Judge ofChampa- 
ran, dated 20th August 1917. The 
plaintiff institutes this suit claiming to 
exercise his right of redemption of a 
zarpeshgi mortgage bond dated 18th 
March 1882. The mortgage-bond was for 
a term of 38 years subject to the annual 
rent of Rs. 10-8-0. Defendant 1 was the 
original mortgagee and entered into pos- 
session of the mortgaged premises, and 
defendant 2 claims to be a tenant on the 
mortgaged property. Defendant 1 does 
not contest this suit. The action pro- 
ceeded to trial upon the defence filed by 
defendant 2. Defendant 2 put forward 
two defences: (1) that he was not a 
necessary party to the suit, and (2) that 
the mortgaged property had been settled 
with him by the plaintiff’s predecessor- 
in-fcitle as tenant prior to the creation of 
the mortgage security dated 18th March 
1882. The learned Munsif decided both 
these issues in favour of the respondent, 
and granted a decree for redemption 
coupled with a direction that on the pay- 
ment of the mortgage money or the 
balance tliereof due hy the plaintiff, he 
should he entitled to khas possession of 
all the land which formed the subject- 
matter of the mortgage security dis- 
charged from the claim of defendant 2 
in respect thereof. From this decision 
defendant 2 appealed, and in appeal the 
Additional Subordinate Judge arrived at 
the conclusion that no settlement was 
ever in fact made with defendant 2 by 
the plaintiff or his predecessor-in title 
prior to the date of the mortgage bond. 
The learned Subordinate Judge in my 
opinion gives very cogent reasons for con- 
curring in the findings of fact arrived at 
by the learned ^lunsif. 

In second appeal three objections have 
been urged against the validity and legal 
propriety of the decision of the learned 
Subordinate Judge. It is contended, first 
of all, that the iudgment of the learned 
lower appellate Court is not a judgment 
in accordance with law. I utterly fail 


to appreciate this contention because in 
my opinion the learned Judge clearly 
shows by his judgment that he has care- 
fully considered the material parts of the 
evidence dealing with the issue as to 
whether any letting had been created by 
the plaintiff or the plaintiff’s predeces- 
sors-in-title with defendant 2 prior to 
the date of the mortgage security. The 
learned Judge, to my mind, satisfactorily 
shows that defendant 2 became tenant 
of the mortgaged premises subsequent 
to the date of the mortgage security and 
that defendant 2 was then joint with the 
original mortgagee in mess and estate, 
and that collusiveb’^ in the year 1898 the 
mortgagee in possession of the mortgaged 
property got defendant 2 recorded as 
tenant in respect thereof for a period of 
seven years. The subsequent Record of 
Rights only carries this collusive entry 
one step further. The learned Subordi- 
nate Judge rightly laid great stress upon 
the fact that defendant 2 dare not pledge 
himself on oath to the defence which be 
pleaded in his written statement elative 
to the alleged creation of a letting made 
to him by the plaintiff prior to 18th 
March 1882. 

I see no reason for holding that the 
learned Additional Subordinate Judge’s 
judgment is unsatisfactory in any sense 
whatsoever. In my opinion, being a 
judgment of affirmance, it satisbes all the 
requirements of the law. Secondly, it is 
contended before me that defendant 2 
was not a necessary party to the suit, 
and that therefore the suit is bad for a 
misjoinder of parties and that the plain- 
tiff’s claim should have been dismissed. 

I gather from the judgments of the lower 
Courts that this point was not pressed 
or urged before either the Munsif or the 
Additional Subordinate Judge Before 
me however the matter has been strenu- 
ously argued and the learned vakil ap- 
pearing on behalf of defendant 2 contends 
that even assuming that defendant 2 was 
a tenant on the lands, under and by 
virtue of a letting mp-de to him by the 
mortgagees in possession subsequent to 
the date of the mortgage security, that 
nevertheless he is not a person having an 
interest in the mortgage security which 
would justify his being made a party 
under the provisions of O. 34, R. 1, Civil 
P. C. In addition it is asserted that 
where a tenancy is created by a mort- 
gagee in possession in favour of a tenant 
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•on the mortgage property, such tenant is 
uot a person having an interest in the 
mortgage security whom in a suit for re- 
demption it would be necessary to add as 
party. 

Now it must be remembered that this 
«uit is not a suit by way of ejectment; but 
a. suit by a mortgagor claiming to redeem 
his property from the mortgage debt 
which was created in this particular case 
-on 18th March 1882. As I understand 
the law, the foundation of the right of 
a mortgagor to redeem is that upon pay- 
ment to the mortgagee of the debt due 
by the mortgagor, the mortgagor shall be 
then restored by way of redemption to 
the lands which he pledged as security 
for the mortgage-debt, free and unfettered 
from the creation of any rights by the 
mortgagee puisne to such mortgage, save 
such obligations and rights as a mort- 
gagee by Statute may create. No autho- 
rity has been cited in support of the con- 
tention addressed to me on behalf of the 
appellants. But in Mr. Ghose’s book on 
Mortgages, Bdn. 4, at p. 586, there is a 
passage which rather tends to support 
the view pressed by the respondents, viz., 
that all persons having an interest of any 
kind in the mortgage property sought to 
be redeemed are necessary parties in a 
redemption suit. 

This certainly conforms with ray own 
view of what the law is. In my opinion 
the case of Hood v. Easton (l) tends to 
show that every interest created by a 
mortgagee sought to ho redeemed puisne 
to his own is an interest which in a re- 

I 

Jdemption suit sliould be represented 
ibefore the Court in order to effectively 
give relief in a redemption suit between 
the parties to tlie mortgage deed. But 
even if the addition of defendant 2 as 
a party to the suit was unnecessary, and 
in that sense there was a misjoinder of 
parties, it w'ould merely mean that the 
provisions of S. 99, Civil P. C., apply to 
the facts of this case. S. 99 provides 
' that; 

“No decree shall be reversed or substantially 
varied, nor shall any case be remanded in appeal 
on account of any misjoinder of parties or causes 
of action or auy error, defect or irreaularity in 
any proceedings in the suit, not affecting the 
merits of the case or the jurisdiction of the 
Court.” 

In my opinion the provisions of that 
•section of the Code apply with great force 
and effect to tho facts of this particular 

(1) ilSOO'] 2 Jur. (n. s.) 729. 
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case, because even if defendant 2 was not 
a necessary party, in my opinion his re- 
presentation as a party in no way pre- 
judiced the trial of the merits of th® 
suit in so far as the suit has been decreed 
iu favour of the plaintiff-respondent. 
These were the two issues arising for 
decision in this second appeal as origin- 
ally presented to this Court. Pending 
the hearing of the appeal, the plaintiff 
and defendant 2 entered into the terms 
of a compromise embodied in a petition 
dated 3rd April 1919. By this petition 
of compromise the parties agreed that 
the plaintiff should recognize defendant 2 
as tenant of the premises originally 
offered as security by the mortgage deed 
of 18th March 18S2; and that defen- 
dant 2 should pay to the plaintiff the 
annual yearly rent of Rs. 10-8-0, being 
the rent recorded in respect thereof as 
being payable in the Record of Rights. 
The date of this compromise is of vital 
importance, viz., 3rd April 1919. It is 
contended before me that the parties to 
the suit having entered into a compro- 
mise that this Court is, by virtue of the 
provisions of O. 23, R. 3, Civil P. C., 
bound to accept the compromise and to 
pronounce a decree in accordance there- 
with. 

This case originally came before 
Das, J., and upon defendant 2 applying 
to havo a decree pronounced in accord- 
ance with the terms of the compromise 
one BaUlao appe.ired an 1 prote-^bol, 
claiming that the original plaintiff to the 
suit had no right to enter into the com- 
promise which he did with defendant 2, 
inasmuch as the plaintiff had in the 
month of August 1918 sold all his estate 
and interest in the properties in suit bo 
one Ramphal Pandey. Baldeo purchased 
from Ramphal Pandoy on Bth November 
19i8 his interest in the premises which 
he had purchased from tho plaintiff, and 
the sale deed between Ramplial Pandoy 
and Baldeo was effected by a registered 
deed of conveyance; and consequently it 
was contended by Baldeo that tlie com- 
promise between the original plaintiff in 
the suit and defendant 2 was clearly 
fraudulent in its design, inasmuch as the 
plaintiff had no right, title or interest 
whatsoever in the property in respect of 
whicli he sought to conlirm and ratify a 
lotting already male to defendant 2. Bal- 
doo applied to this Court for leave to ha 
substituted as a party on the record. 
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Das, J., conceived that Baldeo had an 
interest, and a very vital interest in con- 
testing the validity of the compromise 
dated 3rd April 1919 and he permitted 
Baldeo to apply to the Registrar to be 
substituted as a party. 

The learned Registrar declined to add 
Baldeo as a party, upon the ground that 
Baldeo had been guilty of laches in not 
proceeding at an earlier date to have him- 
self substituted as a party upon the re- 
cord. From the order of the learned 
Registrar there was an appeal to a Divi- 
sion Bench of this Court, and my learned 
brothers Roe and Jwala Prasad, JJ., con- 
ceived that Baldeo was entitled to be 
added as a party and by their order dated 
15th April 1919 they so directed, al- 
though they admitted that he had been 
guilty of some remissness, but that under 
the circumstances they considered he was 
entitled to assume that the original 
plaintiff would bona fide conduct the 
litigation then pending in this Court in 
an honest, open and fair-handed manner, 
but novv that Baldeo had discovered that 
the plaintiff was acting fraudulently in 
defeasance of Baldeo’s legal rights, that 
therefore he was a proper party to bs 
substituted on the record. The question 
which I have to consider now is, whe- 
ther the compromise of ord April 1919 
ought to be made a decree of this Court. 
Under the provisions of O. 23, R. 3, Civil 
P. C., the learned vaUil appearing on be- 
half of defendant 2 contends that his 
client dealt with the original plaintiff in 
the suit believing he hid title, believing 
him to be an honest man. and that under 
the provisions of O. 41, the rights which 
had accrued to him under the compro- 
mise ought not to be taken from him. 

One might be inclined bo attach some 
weight to that argument if it was founded 
upon any substratum of truth or fact; 
bub it appears in this case that early in 
the present year a contest arose between 
Baldeo on the one hand and defendant 2 
on the other, in which or out of which a 
proceeding under 8. 145, Criminal P. C., 
was instituted, and in which proceeding 
Baldeo claimed possession of the land in 
suit as a purchaser from Ramphai 
Pandey, who was the purchaser from tlie 
plaintiff in the original suit, and the de- 
fendant was the opposite party in the 
proceeding under S. 145. Therefore I 
hold that defendant 2 bad notice of Bal- 
deo's prior title, and that he must be 
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deemed to have known that on 3rd April 
1919, when the compromise was entered 
into between the original plaintiff on the- 
one hand and himself on the other, that 
the original plaintiff in the suit had no- 
right, title or interest whatsoever in him- 
self whereby he could make or enter into- 
a valid, lawful and binding contract 
creating a tenancy in respect of the lands . 
in suit. I hold that the compromise of 
3rd April 1919 did not sanction or create 
a lawful and binding contract between 
the parties thereto. It was a contract 
designed and conceived in fraud; and it 
is not such a contract as this Court under 
the provisions of O, 23, R. 3, Civil P. C., 
is bound bo accept and pronounce a decree 
in the terms thereof. Accordingly I 
hold that the three contentions submitted 
to me on behalf of defendant 2 as appel- 
lant in this case are unsustainable in 
point of law and I would dismiss this ap- 
peal with costs. 

v.S /r.K. Appeal dismissed. 
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Das. .T. 

Mahabir Singh and others — Peti- 
tioners. 

v. 

Deolci Rai — Opposite Party. 

Civil Revn. No. 235 of 1918, Decided 
on 7bh July 1919, from decision of Sub- 
Judge, TMuzaffarpur. 

Bengal Tenancy Act (8 of 1885), S. 155 — 
Decree under S. 155 — Court has power for 
enlargement of time even if landlord hos ob- 
tained possession in execution. 

A Court has power to entortaiu au application' 
by a tenant judgment-debtor for enlargement of 
time to pay a sum of money awarded to the 
landlord decree-holder iu a decree under S. 155,. 
even if the decree-holder bus applied for execu- 
tion of the decree aud, as a matter of fact, has 
obtained possession of the property in execution. 

LP 329 C 21 

Rajendra Prasad — for Petitioner. 

Rarnarayan Prasad — for Opposite 
Party. 

Judgment. — Tlie petitioner challenges 
the validity or the legality of an order 
passed by the Subordinate Judge of 
Muzaff arpur granting an extension of time 
to the opposite party to comply with an 
order passed under S. 155, Ben. Ten. Act^ 
and directing tlia,b the opposite party be 
restored to possession. It will be con- 
venient to give certain dates. 
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It appears that on 15fch March 1915 
the petitioner obtained a conditional de- 
cree for ejectment against the opposite 
party under S. 155, Ben. Ten. Act. The 
decree provided that rvs. 20 should be 
paid as compensation to the plaintiff, and 
it directed the defendant to remove the 
disputed huts from the land in dispute 
within one month from the date of the 
decree. There was an appeal against 
ihis decree, which was dismissed on 7th 
eTanuary 1916. It appears that on 22nd 
January 1916 the opposite party depo- 
sited the money in Court but did not re- 
move the huts as directed by the decree 
of the Munsif. On l8th August 1916 
the petitioner applied for execution of the 
decree and on 29th August 1916 the op- 
posite party applied for extension of time, 
to enable him to remove the huts, before 
the learned Munsif. On 81st August 1916 
the learned Munsif did grant an extension 
of tinoe to enable the opposite party to 
remove the huts. There was an appeal 
from the order passed by the learned 
Munsif, which appeal succeeded. There 
was a second appeal to this Court which 
was dismissed on 28th February 1917, 
but the Fligh Court dismissing the second 
appeal expressly gave the opposite party 
power to apply for extension of time be- 
fore the District Judge, hut on 2nd April 
1917 the petitione*' was put in possession 
of the proi)erty. On 5t.h August 1918 the 
District Judge doalt wiili the application 
presented before liitu on 24th March 1917 
and by his or<k'r ho extended the time to 
enable the oj>posite party to comply with 
the decree of the Munsif passed on 15th 
March 1915 and (urther directed that the 
opposite party should be put in posses- 
sion of the property. The petitioner be- 
fore me complains against this order 
passed on 5bli August 1918 and urges tliat 
the learned District Judge had no juris- 
diction to pass an order extending the 
time after he had been put in possession 
of the property by the order of the Court 
executing the decree. 

In the case of .S’//ew Mandal v. Sati 
Niitli llanetjee (i) Mookerjeo, J., held that 
it is competent to the Court to enter- 
tain an application for enlargement of 
tijue after the expiry of the period des. 
cribed in the decree and even after tlie 
decree-holder has applied for execution. 
The learned vakil appearing on behalf of 

(1) L19173 44 Cal. 954=38 I. G. 493. 
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the petitioner concedes this proposition, 
but he argues that there is no power in a 
Court to enlarge the time after possession 
has been taken by a party in terms of 
• the original decree. It appears that in 
the case just cited possession had, as a 
matter of fact, been taken by the decree- 
holder, for at p. 533 (of 24 C.L. J .) the 
learned Judge says: 

“Au order >\ill also be'made that the petitioner 
be forthw'ith restored to pcssession, and such 
order will be executed by the Court below as a 
decree of this Court.” 

The true view seems to me to be what 
Mookerjee, J., states at p. 532, that is to 
say: 

‘‘A remedial provision of this ebaracter should 
be construed liberally so as not to restrict the 
remedy and fetter the piscretion of the Court.” 

It seems to me that taking possession 
of the property is a part of the execution 
proceeding and if it is held that a Court 
has power to entertain an application for 
enlargement of time even if the decree-i 
holder has applied for execution, it seems 
to me that the Court is equally competent 
to entertain an application for enlarge- 
ment of time even if the decree- holder 
has obtained possession of the property. 
Of coarse the matter is one of discretion 
and the Court will exercise that discre- 
tion on all the materials before that 
Court. But in my opinion, there is no 
question of jurisliction involved in tlus 
matter. That being my view, I would 
refuse tins application with costs, which 
I assess at two gold mohuis. 

V.S./r.K. Application rejected. 
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Dawson-Miller, C. j. and Roe, J. 

Madayimohan Panitjrahu — Appellant. 

v. 

JJanda Barik and anothet — Respon- 
dents 

^^isc. Appeal No. 12 of 1918, Decided 
on 14th April 1019, from a[)?)ellate order 
of Dist. Judge, Cuttack. 

(a) Landlord and Tenant — Under-raiyat. 

An mi loi-raiyat lias no transferable iut-r- 
cst ill his holflinj; unless it i.s prosed b\ custom 
to bo transferable. C 1) 

(b) Landlord and tenant — Under- raiyati in- 
terest — Sale in execution of money decree 
can be objected to. 

An un loc-rAiy it cia object tha sale of 
his under-raiy ati interest iu execution ofiamoaoy 
decree against him. LF 380 0 1] 
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(c) Civil P. C. (1908), S. 100— Question of 

law based upon a question of fact not raised 
in lower Courts cannot be raised. 

In second appeal the High Court cannot 

deal with a question of law the determination 

of which is based upon a question of fact not 

raised in the Courts below. [P 330 C 1] 

* 

S. N. Sen Gupta — for Appellant. 

G. C. Ray — for Respondents. 

Roe, J. — The appellant in this case is 
dissatisfied with an order of the District 
Court of Cuttack decreeing an appeal 
made by the judgnaent-debtor against an 
order of the Munsif, First Court of Cut- 
tack, patting up to sale his occupancy 
right and under-raiyati holding in exe- 
cution of a money decree. It is accepted 
by the learned vakil ' for the appellant 
that in view of the recent decisions of 
this Court the order regarding the occu- 
pancy right as made by the District Court 
was a correct order but it is contended 
that the District Court was wrong in 
preventing the sale of the under-raiyati 
holding held by the judgment debtor. It 
is further urged that the appeal to the 
District Court was ab initio incompetent 
by reason of the fact that it was out of 
time, the order of the Court below not 
having been filed along with the memo- 
randum of appeal. We may deal shortly 
with the latter contention. There is 
nothing whatever upon the order sheet of 
the learned -fudge to indicate the basis of 
the ground here taken. There is nothing 
in tho argument before the learned Judge 
to indicate the nature of the defect now 
urged before us, and it is impossible for 
thfs Court to deal with a question of law 
the determination of which is based upon 
a question of fact which has not been 
ventilated in the Court below. With 
regard to the question, whether an un- 
der-raiyati holding can be sold in execu- 
tion of a money decree it is the univer- 
sally accepted view that an under-raiyat 
has no transferable interest in his hold- 
ing unless it be definitely provel by cus- 
tom to be transferable. No evidence 
was offered upon this point in the Court 
below and we must therefore accept the 
position that this under-raiyati holding 
is subject to the general custom that an 
under-raiyati has no transferable inter- 
est therein. This appeal is dismissed 
with costs. 

Davyson-Miller, C. J. — I agree. 

V.s./r.k. Appeal dismissed. 
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MaLLIGK AND JWALA PRASAD, JJ. 

Amrit Sonar — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 22 of 1919, De- 
oiled on 25th March 1919, against order 
of Sess. -Judge, Bhagalpur, D/- iSbh De- 
cember 1918. 

(a) Penal Code (45 of 1860), Ss. 235 and 
24 3 — Counterfeit coins — Imitation of 
Crown and surrounding decorations is suffi- 
cient. 

In order that coins may be counterfeit, it is 
not essential that they should exactly resemble 
genuine coins, or that they should be of silver 
and not of some other inferior metal. It is 
sufficient if they are of the same size as the 
King’s coins and bear the imitation of the Crown 
and surrounding decorations as are found in a 
genuine coin. [5? 331 O 2] 

5^ (b) Penal Code (45 of 1860), Ss. 235 and 
243 — Counterfeit coins and mould for 
counterfeiting found in verandah of house 
occupied by Hindu joint family — Possession 
of managing member cannot be presumed. 

Some counterfeit coins and a mould for coun- 
terfeiting were found buried under the floor of 
the verandah of a house occupied by a Hindu 
joint family and the father as the head and ma- 
naging member of the family was convicted of 
being in possession of the articles found. It ap- 
peared that the verandah was used by the son of 
the accused as a shop, while the father lacked 
after cultivation, and excepting the discovery of 
the articles, there was no evidence to account 
for their presence, or of the accused having been 
seen possession of counterfeio coins or instru- 
ments for coining, or that he bad over used the 
verandah or carried on business in the shop 
Held: that, in the circumstances, the presump- 
tion that the man-aging member of a Hindu fa- 
mily must be held to be in possession of articles 
found in the family dwelling-house could not be 
used against the accused, because (a) although 
as head of the family he was supposed to have 
control over the house, it was impossible for him 
to know of tiny things placed by a junior mem- 
ber of the family in a place which was not 
shown to have been under his direct control, and 
(b) the evidence did not exclude tho possibility 
of the articles having been surreptitiously intro- 
duced by a stranger. (P 333 O 1, 2] 

Khurshed Husnain — for Appellant. 

Manohar Lai — for the Crown. 

Jwala Prasad, J. — The appellant 
.\rarit Sonar has been convicted by the 
Sessions Judge of Bhagalpur on charges 
under S. 235, I. P. G.. of being in pos- 
session of certain instruments, to wit, 
moulds for the purpose of using the same 
for counterfeiting King’s coins and under 
S 243, T. P. C.. of being fraudulently in 
possession of King’s coins, namely, two 
whole rupees and one 1 anna piece, having 
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VnowD at the time when he 'became pos- 
sessed of them that ‘they were counter- 
feit. The facts are simple. On receipt 
of certain information the Sub-Inspector 
of Partapganj Police Station came to the 
village of the accused with two Dafa- 
dars and two constables, on the evening 
of 23rd August, and stayed that night at 
the Gola of one Khai r Singh (P. W. No. 
4). He gave confidential instructions 
to the Dafadars to watch the house of 
the accused at night. 

The next morning, the 24th August, 
he directed one Ganga Prasad Dafadar of 
the village, and choukidars to surround 
the house, and made a search of the 
house of the accused in the presence of 
some witnesses of the village namely, 
Khair Singh (P. W, No. 4), Bheju Labh 
and Rup Dal Singh. Nothing suspicious 
was found in the portion of the house 
intended for the residence of the accused 
and his family. The Sub- Inspector then 
dug the floor of an open verandah and 
found a small piece of'dirty cloth buried 
underneath the floor. In the cloth 
there were two moulds, Exs. 1 and 2, each 
containing a coin — one a counterfeit ru- 
pee, Ex. 1 (a), and the other a counter- 
feit one anna. Ex. 2 (a), a third counter- 
feit rupee. Ex. 3, was also found in the 
cloth. The cloth was buried about one 
cubit deep. There were instruments 
found buried in another spot in this ve- 
randah, namely, a hammer and a crucible, 
Ex 4. The two places were near each 
other. Upon the above facts the appel- 
lant Anirit Sonar and his son Kapur 
Chand Sonar wore committed to the 
Court of Session. The appellant is aged 
bO years and his son is aged 38 years. 
The trial was conducted with the aid of 
two assessors who returned a verdict of 
not guilty, being of opinion that the 
counterfeit coins and the moulds were 
placed in the accused’s shop by some one 
else. Accepting the verdict of the asses- 
sors the learned Sessions Judge acquit- 
ted Kapur Chand Sonar, whereas dis- 
agreeing with them convicted the father 
Amrit Sonar, appellant, and sentenced 
him to two years’ rigorous imprisonment 
under each count, the sentences to run 
concurrently. For the conviction of the 
appellant the learned Sessions Judge re- 
corded the following finding: 

“There is nothing in the trial in this Court to 
suggest how and when the articles could have 
boon placed under the shop floor by others than 
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tbe accused themselves, or by one of them. The 
moulds are instruments for counterfeiting coins 
and were found in possession of the accused, 
whO( I think, should be held to be equally 
guilty. The coins are counterfeit King’s coin 
and anyone must have known when he became 
possessed of them that they were counterfeit. 
Their possession was fraudulent. If the posses- 
sion of the son Kapur Chand be considered dis- 
tinct from the possession of bis father Amrit, be 
should be giv'on the benefit of the doubt. It is 
stated by one witness that the father looks after 
the cultivation and the son works in tbe shop, 
but the evidence on the whole is that both work 
in the shop and this is probably the truth. 
Priina facie, the possession of article found in 
the shop would bo that of the father, and I do 
not consider from the circumstances be was not 
aware of their existence. The son in the absence 
of any special proof may be exonerated.” 

The finding of the Sessions Judge that 
the coins are counterfeit and that the 
moulds were used for preparing counter- 
feit coins may be accepted. Prosecution 
witness 5, Bhado Mandal, Potedar of the 
Bhagalpur Treasury, whose duty is to 
search for counterfeit coins, says that the 
said coins are counterfeit and that the 
rupees are nob of silver and are below 
weight and that they appear to be of lead, 
and that the one anna piece also appears 
to he of lead. The coins and b^e moulds 
were called for and produced in this 
Court for inspection. The inspection 
has confirmed the view taken by the 
learned Sessions Judge, which is also 
supported by the evidence on the record, 
lb is nob essential for coins to he counter- 
feit that they should he of exact resem- 
blance of genuine coins. It is stitticionb 
that they are such as to cause deception 
and may he passed for genuine coins with- 
in the definition of counterfeit under 
S. 28,1. P. C., Pirhha v. Queen-Pmpress 
(l) and Public Prosecutor v. Kona- Thi- 
rumala Reddi (2). It is also immaterial 
that they are not of silver bub are of 
some other inferior metal. The coins hear 
the impression of lOOGandare of thesame 
size as the King’s coins and bear the 
imitations of the Crown and the sur- 
rounding decorations as are to he found 
ill a genuine coin. The moulds are also 
apparently capable of turning out the 
counterfeit coins. 

One of tlie rupees and tlie one-anna 
l)iec 0 were actually found in the moulds 
held together by iron springs. There 
can therefore he hardly any doubt that 
the coins in question are counterfeit and 

" (1) P.““Rri8‘J9 ar\ 

(2) 1 Weir 219. 
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that the moulds were used for preparing 
the counterfeit coins. There can also 
be no doubt as to the articles having been 
found by the Sub-Inspector at the search 
under the floor in the verandah. The 
only question therefore to be decided in 
this case is whether upon the above finding 
the accused can be said to be in possession 
of the said counterfeit coins and the 
mould. In order todetermine this point, it 
is necessary in the first instance to consider 
the position of the verandah in which the 
said articles were found. The verandah 
is separate from but close to the resi- 
dential huts of the accused and his family. 
No plan of the verandah and the house 
containing the huts has been placed on 
the record. It may however be gathered 
from the evidence of the Sub-Inspector, 
1>. W. 1, that the verandah is in the 
bazar and it faces south and a part of it 
is closed on that side with a mat two 
cubits high nearly reaching the eaves. 
There is a village path outside. There 
is a road on the west. 

p. . 2 says that the verandah is 15 to 
26 cubits long and that it is an open one. 
The hat ot the bazar is a few paces oS 
from it. The inner apartments are en- 
closed. The verandah in question is 
used as a shop for the purposes of carry- 
ing on goldsmith’s business. Excepting 
the discovery of the articles buried under 
the floor of the verandah, which was used 
as a shop, there is no evidence as to how 
the articles came to be there, or of the 
accused having been seen m possession 
of any counterfeit com or instrument lor 
counterfeiting coin. There is also no evi- 
dence on the record of the accused having 
over been seen using the verandah or 
carrying on any business in the shop. 
The Sub- Inspector got certain informa- 
tion which led him to make the search 
in question. The informant might have 
probably given some information upon 
this point, hut he has not Iieen exaniin- 
el. Of course the Sub.Tnspector was not 
bound to examine him. The village 
people who are supposed to he the iioigli- 
bours have nob said anything in their 
evidence as to whether the accused 
was seen working in the shop, or was 
ever in control or possession of tlie articles 
in question .TbestateiiientofP. W . 3, Pahi 
Lai, that the accused (meaning both the 
accused and his son) are goldsmiths and 
work in the same shop as being father 
and son, as well as the statement of pro- 


secution witness 4, Khair Singh, that 
the accused are goldsmiths and have a 
shop, are too vague to prove that the ac- 
cused was in actual possession of the: 
shop or carried on business there. Thep 
learned Sessions Judge himself does not 
definitely hold that the accused was in 
direct possession of the shop. He simply 
say'sthat: 

“the evidence on the whole is that both work in 
the shop and this is probably the truth.” 

On the other hand witnes 6 for the pro- 
secution, Kam Lai Sahu, has definitely 
stated that Kapur Ohand, the son of the 
appellant, works in the shop and that 
the appellant looks after the cultivation 
and the appellant has 32 bighas of culti- 
vation besides cattle. The learned Ses- 
sions Judge has simply stated this evi- 
dence but has not clearly rejected it, nor 
has he given any reason for not accept- 
ing it. Kapur Chand.son of the accused, 
is an elderly person, being 38 years of 
age, and it is not unreasonable or unusal 
that he should have been in exclusive 
charge of the §bop. particularly when 
the cultivation of the accused is an ex- 
fcensivB odc* consistiDg of 32 highas of 
land. Except the evidence of P. W. 6, 
which I have no reason to discard, the 
shop must be held to be in exclusive pos- 
session ond control of the son of the ac- ^ 
cused and that it has not been proved 
that the accused had anything to do with 
the shop. The learned Sessions Judge 
himself has held the appellant responsi- 
ble for the articles in question only upon 
the presumption that: 

“prima facie the possession of the articles 
found in the shop would be that of the father.” 

The observation of their Lordships of 
the Allahabad High Court in the case of 
Qtieen-Empress v. Sangam Z»aZ (3) may 
possibly lend support to the view that 
presumption as to possession and control of 
articles found in a house may be made agaist 
the house-master. 'Their Lordships how- 
ever declined to lay'^ down an inflexible 
rule, as is clear from the following ob- 
servation: 

‘‘We do not lay down as an Invariable rule, 
that where weapons are found in a house occu- 
pied bj- a Hindu joint family living jointly, pos- 
session is necessarily that of the managing mem- 
b r, and the managing member only; but we do 
lay down that in all cases where it is sought to 
establish that possession and control are with 
some member of the family other than the 
managing member, there must be good and cleat 
evidence of the fact before we can, in an act of 
this kind, arrive at such a conclusion . The act ig 

(3) L1893J 15 All.~129. 
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one highly penal and one which must be strictly 
construed’*: vide also Jogiban Ghose v. ^Empe- 
ror (4). 

In the Allahabad case the conviction of 
Sangam Lai being in possession of arms 
without license was set aside, inasmuch 
as the room in which the almirah con- 
taining the arms was placed was in the 
occupation of the accused and Ram Chand 
the managing headman of the family, 
where other persons also had access. 
There were in the room a masnad and 
other pieces of furniture which showed 
that the managing member Ram Chand 
was in the habit of using that room. In 
the case before us nothing was found in 
the shop to indicate that the accused 
Amrit Lai, father of accused 2, was also 
using the shop, rather the positive evi- 
dence is that the anpcllant's sou, Kapur 
Chand, used to work in the siiop. The 
presumption that a managing meniber 
must be held to be in possession of the 
jhouse is rebutted in the present case. It 
■depends on the circumstance of each case. 
Where the articles found are large pro- 
perties and placed in a conspicuous place 
to which the managing member may have 
access and over which he could exercise 
control and which could not bo over- 
looked by him, the presumption against 
the managing member may fairly be 
made, as observed by Betty, J., in Empe- 
ror V. Ilari Maniram Sonar (5). But in 
a case where the articles are small ones, 
like those in the present case, the pre- 
sumption cannot bo properly raised. Al- 
though the managing member as the head 
of the family is supposed to have control 
over the house, it is impossible for him 
jbo know of tiny things placed by a junior 
'inembor in a place which is not shown to 
have l) 00 n in direct control of the manag- 
ing member. The case of Emperor v. 
Ilari Mani ram Sonar (5) appears to he 
similar to the present case, and tiia evi- 
idence in that case also api)ear3 more or 
‘less to ho like what we liavo got in the 
present case. The learned -Tu Iges Betty 
aril .-Vston in that exso, wliilo not agree- 
'ing as^ to the legal connotation of tlio 
Iword ‘’possession” in Ss. 2 1-3 and 213. 
1. P. G., held that the evidence was not 
sulUciont to bring liome the guilt to tlio 
accused, an 1 set aside the conviction. .‘Vs- 
ton, J., at p. 897, observed: 

“The GvicloDce cannot he said to exclude the 

(4) LinOOj 'I I. G. CSl. 

(5^ U004) G Bom. L. R. 887. 
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possibility cf the articles having been surrepti- 
tiously introduced by a stranger.” 

This remark appears exactly to apply 
to the present case. In the case of Nga 
San Nyein v. Emperor (6), where the 
articles were found in the eaves of the 
kitchen and the side wall of the main 
building and there was some enmity, it 
was held that it was not improbable that 
the moulds were planted out of revenge 
and the accused knevv nothing about 
them. In the present case there is equal, 
if not greater, reason to raise a suspicion 
that the articles found in the shop were 
planted there by some enemies of the ac- 
cased. It is admittei by the witnesses 
for the prosecution. P. W. 4 Khair Singh 
and P. \V. 6 Ram Lai, that the accused 
was on bad terms with certain persons in 
the village, notably Ram Prasad and 
Ganga Prasad Dafadar, wlu) was deputed 
by the Suh-Inspecbor to watch the house 
the night before the search and also to 
surround it at the time of thescarcli. The 
vetandah is an open one with a village 
path to the south of it and a road to the 
west, and does not open into inner apart- 
ments of the accused which are enclosed. 
It would not have been clillicult for any- 
body to plant the articles in the shop 
without the knowledge of the accused or 
his son. The evidence in the present case' 
also sliows that the moulds were rusty and' 
therefore were nob in use recently. This 
would show tliat some rusty old moulds 
with the counterfeit coins were newly 
buried in the accused’s shop, as is obvious 
from the earth being loose at tlxe places 
where the articles were found. This en- 
hances tho suspicion as to the articles 
having been buried by somebody other 
than the accused or his son. The asses-: 
sors have taken this view and there is no 
reason wliy tlie finding of tho assessors 
sliould nob he accepted. 

In the circuinstiinces of tlio present 
case I am nob imopared to hold that tlio 
anpelliul .Vnirit Sonar Imd possession of 
tlie articles or lia 1 control over them or 
that he had any knowledge tint liio 
articles were l>uried in the shoin 1 would 
tlioreforo sob aside the conviction and 
acquit the accused. Tlie conviction is 
accordingly sob aside and the accused dis- 
cliarged from liis hail. 

IVlullick, J. Albhougii the case is one 
of great suspicion, I agree that it has not 
been esta blished beyond all doubt that 

(G) [1015] 28 I. C. 152. 
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the articles in question could not have 
been put at the place where they were 
found by some person other than the ac- 
cused. I agree therefore that the appel- 
lant should be acquitted. 

V.S./b.K. Conviction set aside. 
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Das, J. 

Rudreshwari Prasad Singh — Plaintiff 
— Appellant. 

V. 

Dhana Mahto and others — Defendants 
— Respondents. 

Second Appeal No. 156 of 1918, Deci- 
ded on 23rd June 1919, from decision of 
Dist. Judge, Bhagalpur. 

(a) Civil P. C. (1908), S. 100— Construction 
of a document is question of law — Document 
misconstrued — High Court will interfere. 

A question of the construction of a document, 
if it is a document of title and not merely a 
piece of evidence in the case, is a question of law, 
and the High Court will interfere in second ap- 
pral where the lower, appellate Court has mis* 
construed the document or has made no attempt 
to construe it. 

(b) Bengal Tenancy Act (7 of 1885), S. 74 

— Rent payable, explained. 

The defendant executed a kabuliyat in mvout 

of the plaintiff covenanting to pay Rs. 16/-/-0 

as mal jama, the amount being made up as 
follows: mal jama Rs. 156-9;9: salami 

Re. 1. dasahra patta, Rs. 3, price of ^e- 

price of dahi. Re. 1; tahrir of T^twari R^ 

Rs 167-7-6. It was contended on behalf 

ofihe dofefdaat that B.. 156 9 0 formed the 
rLt. and that all the other items were illegal 
impositions not forming pact of the rent. 

Held-, that, on a proper eonstruction of the 
aocument, it was elear that the eenslderation for 
“hruse and oeeupation of tbe land was a ee.tam 
Imniiut of rent in cash and the price of certain 
ot“er articles, and that the total of these items 
was to constitute one whole rent or jama which 
was payable by the defendant and that there 

bein' no indication whatever -that the price of 

the articles mentioned was in any ia‘=e intended 
to be an imposition independent of the rent of 
Imd which the dcfend:int was leasing from 
he landlord, the amount claimed must be heW 
to be part of the total rent payable for^the^Und. 

Piirnendn Narayan Sicilia forAppsl- 

Dalit Moha^i Ghose for Respondents. 
Judgment. — This appeal arises out of 
a suit by the appellant for the recovery of 
arrears of rent for the years 1322 and 
1323 F. S*. four-annas kisfc of 

1321 F*. S.', and the only question which 
I have to determine is whether certain 
items called hak patwari, salami, etc., 
should be disallowed as illegal cesses or 
abwabs. The lower appellate Court is of 
opinion that they are not part of the rent 


but are illegal impositions by the land- 
lord and has accordingly disallowed those 
items. Tbe whole judgment of the lower 
appellate Court consists of two sentences 
and is as follows: 

“It is difficult to define exactly when items 
like these are really part of the rent, and in tbe 
present case I am not inclined to hold so. I pre- 
fer to follow the Record of Rights, and do not 
agree with the Munsif holding it to be incorrect.*' 

Why the learned District Judge does 
not agree with the learned Munsif he 
does not say, but apparently he relies on 
the Record of Rights because the subject 
of investigation is difficult and somewhat 
tedious. It is greatly to be regretted 
that a judgment of reversal, such as the 
judgment of the lower appellate Court is, 
should be so perfunctory in its character, 
and I am not prepared to accept this 
judgment as a judgment in accordance 
with law. Under ordinary circumstances 
I would have felt compelled to return 
tbe records to the lower appellate Court 
in order to enable it to write out a proper 
judgment, but as the question involved ii> 
the appeal is a question of law and de- 
pends on the construction of a single 
document, I have thought it unnecessary 
to remand the case to the lower appel- 
late Court. A preliminary question arises 
whether the finding of the lower appel- 
late Court is a finding of fact and there- 
fore binding on this Court : 

“The question whether any particular item is, 
or is not, an abwab, must depend upon the con- 
struction of the contract of lease in each case, 
and the question in each case is whether tbe sum 
claimed in each case is really part of tfhe tent 
agreed upon to be paid as consideration for the 
lease”: Upendra Lai Gupta v. AtauUa (1). 

In this case there is a written contract 
of lease between the parties, and the 
rights and liabilities of the parties must 
depend on the construction of the docu- 
ment which constitutes the contract 
between the parties. It is well settled 
that a question of construction of a docu- 
ment, if it is a document of title and not 
merely a piece of evidence in the case, 
is a question of law, and the High Court 
will interfere in second appeal if the 
lower appellate Court has misconstrued 
such a document. In this case, of course, 
the lower appellate Court has not at- 
tempted to construe the document. It , 
thought that it was a matter of some 
difficulty and therefore it threw the 
whole responsibility on the revenue 
authorities. In my opinion this is clearly 

(1) [1916] 36 I. C. 404. 
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a oase-entertainable by the High Court 
in second appeal. 

As I have said before the tenancy in 
this case commenced with a document 
dated 15th Aghan 1310. This is a kabu- 
liyab executed by the respondents in 
favour of the appellant. By this docu- 
ment the tenants covenanted to pay mal 
jama, amounting to Rs. 167-7-5 annually, 
together with zamindari rasum year after 
year as per details given. The details 
are as follows: mal jama, Es. 156-9-9; 
dasahra salami, Re. 1; dasahra patta, 
3 heads, price Rs. 3; price of ghee for 
Shami Puja, 1^ seer. Re. 1; price of 
dahi for Dasahra, Re. 1; tehrir of pat- 
wari, Rs. 4-14-5. It will be noticed that 
if all the items are added up, the total 
comes up to Rs. 167-7-5 which is des- 
cribed as the mal jama and which tlie 
tenants covenanted to pay “as per instal- 
ment year by year.” 

It is argued on behalf of the appellant 
that the document shows that the sums 
claimed are really part of the rent agreed 
to be paid as consideration for the lease 
and therefore no portion of it should 
have beer disallowed by the lower appel- 
late Court. The respondent however 
argues that the details show clearly that 
Rs. 15G-9-0 is the rent, and that all the 
other items are illegal impositions not 
forming part of the rent but forming 
part of the “zernindari rasurn” and that 
they were rightly disallowed by the lower 
appellate Court. The question was de- 
bated in the case of Kalanand Singh v. 
Eastern Mortgage Agency Co., Ltd. (2). 
In that case the lease |)rovided that the 
lessee shall pay to the lessor year by year 
a fixed sum of Rs. 4,310, of which the sum 
of Rs. 4,300 was decribed as jama, Rs. 5 
as salami touzi and Rs. 5 as “tehwari 
Dasahra.” It was argued on behalf of 
the lessee that the imposition of salami 
touzi and tehwari Dasahra was illegal 
and could not be recovered by the lessor. 
The learned Judges in the course of their 
judgment said : 

Now, no doubt, if the lease bad provided for 
an annual payment of only Rs. l.SCO and the 
landlord had at some subsequent date demanded 
from liis tenant a further sum or sums by way 
of salami aud tehwari, such additional demands, 
even if for sometime acquiesced in, would still bo 
regarded as abwabs or illegal ctssos not recover- 
able in law. But where (as in the present case) 
the payment of these specific sums is provided 
for and agreed upon in the lease creating the 
tenancy, the stipulation for such payment is 

~(’2)Tiyi3j 10 1. <J. 701. 
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not, in our opinion, a stipulation or re.servatiort 
for the payment of arbitrary and indefinite 
cesses; but in the language of S. 3, Regulation 5- 
of 1812 is ‘a definite clause in the engagement 
contracted between the parties,’ which should bo 
‘maintained and given effect to’.” 

The learned Judges proceeded to say : 

“In fact the two sums now in question, though, 
not described in the lease as rent, are in reality 
part of the consideration for which the tenancy 
was created and part of the rent agreed to be 
paid.” 

In the case of Eadha Charan Ray' 
Chowdhry v. Golalc Chandra Ghose (3)* 
Maclean, C. J., said that 

“a fixed sum mentioned in a lease as payable 
annually for collection charges, in additic n to. 
rent, the total being de.scribed as the jama and 
forming the consideration for the lea.se, is not to 
be regarded as an abvvab, but is in reality a part 
of the rent and recoverable as such.” 

The two cases above cited were con- 
sidered and followed in this Court by 
Mullick and Atkinson, JJ., in the case of 
Sada7iand Tewari v. Deb Nath Manjhi 
(4). The learned Judges laid down tliab 
where upon tho contract entered into by 
the defendants it was clear that the con- 
sideration for the use and occupation of 
the land was a certain amount of rent in 
cash and the price of certain quantities 
of paddy or ghee or both, as the case 
might be, and that the total of these two 
items was to constitnte one whole rent 
or jama w'hich was payable by the defen- 
dants, and there was no indication what- 
ever that the price of paddy and ghee was 
in any case intended to be an imposition 
independent of the rent of the land which 
the defendant was leasing from the land- 
lord, the amounts claimed for ghee andl 
paddy must bo held to be part of the 
total rent payable for the land and the 
objection on the ground that the zamindar 
was claiming as abwab would not be 
tenable. I entertain no doubt whatever 
that, if the test laid down in these cases 
be the correct test for ascertaining whe- 
ther particular items claimed as rent are 
or are not abwabs, the items in tho case 
before mo whicli are objected to by the 
tenants must be held to be part of the 
rent agreed to be paid by the tenants to 
tlie zamindar and must accordingly be 
allowed. As I read tho agreement bet- 
ween tne parties, tlie items in i*espect of 
dasahra salami, dasalira patta, price of 
ghee and price of dahi are in substitution 
of a portion of rent and not in addition 
thereto. The total i-ent agreed to be paid 

(3) {.1001, 31 Cal. ^ 

(4) L1917] 37 I. C. 980. 
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by the tenants is clearly and definitely 
stated to be Bs. 167-7-5, and, in my 
opinion it does not matter that he takes 
Rs. 10-14-6 out of the total rent, and not 
in addition thereto, under other heads, 
the charges being definite and certain in 
their nature and forming part of the con- 
ideration for the lease. 

But it has been argued on behalf of 
the respondents that those cases were 
wrongly decided and that the learned 
Judges who heard those cases did not 
pay sufficient attention to two Full Bench 
decisions of the Calcutta High Court and 
a decision of the Judicial Committee in 
appeal from one of the Full Bench deci- 
sions. The learned vakil insists that if 
the principle laid down in those cases 
he adopted, I am bound to hold that the 
items claimed in this appeal are illegal 
impositions and cannot be allowed. Hav- 
ing regard to the confident manner in 
which the case has bsen argued by the 


learned vakil on behalf of the respondents, 
T have thought it necessary to deal with 
these oases very shortly in order to show 
that they were decided on their own 
facts and do not support the contention 
of the respondents. 

The first case relied upon the respon- 
dent is that of ChultanMahto7i y Ttlick. 
dari Sinqh (5). In that case the plain, 
tiff himself claimed the disputed items 
as Abwabs, hut he insisted that he was 
entitled to them as they were old usual 
Abwabs” and had been paid by the ten- 
ants for many years. In other words, 
he admitted that the items c aimed by 
him were Abwabs. but he relied upon 
custom as sanctioning his demand. U 
was admitted in the case that tlie con- 
tract of tenancy did not provide for the 
payment of these disputed items and that 
these Abwabs were cot consolidated with 
the assal vent, the only question before 
the Full Bench being whether, assuming 
tViat the Abwabs in question had by the 
of tliG estatb of which tbe lands 
formed part, been paid by tbe defendant 
an:l his ancestors for a good many years, 
they were legally recoverable by the 
plaintiffs although they were not actually 
proved to have been paid or i.avable he 
fore the time of the permanent settle- 
ment. And the Full Bench had no diffi- 
culty in answering the question in the 
negative. It will he noticed that Sir 
Richard Oarth p resi ded over the Ful l 
(5) tl8-5l 11 Cal. 175 (F. 


Bench and, in the course of his judg- 
ment, said as follows : 

“They are called Abwabs by the plaintiff him- 
self, and they are abwabs, as it seems to me, to 
all intents and purposes, and I consider that tbe 
Regulation 8 of 1793, as well as tbe Rent Law of 
1859, intended to put an end to tbe Abwab 
system, and to render them illegal.” 

The same learned Chief Justice in the 
case of Mahommed Fayez Chowdhry v. 
Jamoo Gazee (6) laid down that : 

“a condition in a lease that a tenant will 
pay to the landlord collection charges can be 
enforced, if tbe condition is definite and certain 
in its nature and forms part of the consideration 
for the lease.” 

I cannot think that the late Chief 
Justice of the Calcutta High Court in- 
tended, in the Full Bench case, to go back 
on his opinion expressed three years 
previously and to hold that even if tbe 
conditions for payment were definite and 
certain in their nature and formed part 
of the consideration for the lease, they 
could not be insisted upon in a suit bet- 
ween the landlord and the tenant if they 
were not called rent by the landlord. 
The decision of the Full Bench was 
affirmed by the Judicial Committee in the 
case of Tilukdari Si^igh v. Chulhan 
Mahton (7). Some of the Judges in a 
subsequent Full Bench case thought that 
the Judicial Committee went further than 
the Full Bench, but I cannot agree that 
it did. The Judicial Committee said: 

“If tbe^’ were p.ayab)e at the time of 'thj 
permaueut settlemeat, they ought to have 
been coQsolldated with tbe rent under S. 54 
Regulation 8 of 1793. Not being so consoli- 
dated, they cannot now be recovered under S. 61 
of that Regulation. If they were not payable 
at the time of tbe permanent settlement, they 
would come under the description of now Abwabs 
in S. 55.” 

It seems to me that the decision of the 
Judicial Committee is an authority only 
for the proposition that if there are 
impositions on the tenant subsequent to 
the contract of tenancy, they cannot be 
enforced because it is impossible to say 
that they form part of the consideration 
for the lease. The next case relied 
upon by the respondent is that of Radha 
Prosad Singh v. Bal Kower Koeri (8). 
In that case the plaintiff alleged th-at the 
yearly rent of the tenant was Rs. 22-2-0. 
The defence was that the yearly rent 
was Rs. 18-10-6 and that the difference 
was made up of illegal cesses which were 
(G) U.8^^21 8 Cal. 730. 

(7) L18901 17 Cal. 131=16 I. A. 152 = 5 Sar. 

408 (PC.). 

(8) L1890] 17 Cal. 726 (F.BJ. 
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uofc recoverable. The lower appellate 
Oourt came to the conclusion that the 
■yearly rent was Rs. 18-10 6. although 
for years the tenant had paid Rs. 22-2-0 
as rent. In coming to this conclusion 
the lower appellate Court relied upon 
the jamabandi of 1286, which showed 
that the rent in 1286 was Rs. 18-10-6 
and that the difference was made up of 
various impositions and charges. So far 
as facts are concerned it was established 
therefore that the original consideration 
for the letting was Rs. 18-10-6 and that 
the difference was made up of cesses 
which must have been subsequently 
imposed by the landlord. Ghose, J., in 
the course of his judgment said : 

“There is nothing to show that these items 
ever formed any part of the consideration for 
which the land was leased to the defendant ; for 
if they did, they would, I think, be really rent, 
though described in the zamindari papers vindor 
other denominations. They were apparently 
abwabs imposed subsequent to the rent being 
fixed at Rs. 18-10-C ; and it is not proved that 
the raiyat at any time agreed to pay an en- 
hanced rent iucludiug the said items as i)art of 
the rent.” 

It is difficult to see how tlio actual 
decision of the Full Bench is or can be 
any authority in favour of the respon- 
dents’ contention, though it must be 
freely admitted that certain observations 
of O’Kinealy, J. went further than the 
actual decision of the case demanded. All 
tho cases relied upon by the respondents 
were fully considered by tho learned 
Judges in tho case of Kalanand Sin(jh 
V. Easter7i Mortgage Agenci/ Co. Ltd. (2). 
With reference to these cases, the learned 
Judges said as follows : 

“In these cases there were no written engage- 
ments and the sums claimed represented imposi- 
tions or demands made upon the raiyat defen- 
dants at various times subsequently to the crea- 
tion of their tenancies and settlement of their 
rents. It was therefore held and no doubt pro- 
perly held, that though in accordance with 
practice or custom tho tenants had paid these 
impositions for a long period, yet bv virtue of 
the provisions of Ss. 51,55 and Cl of Regula- 
tion 8 of 1793, they were not Iccallv recove- 
rable.” 

In my opinion the cases relied upon by 
tho respondent do not support the broad 
contention advanced by him and I enter- 
tain no doubt wliPtever that every item 
is recoverable a? rent if it did form part 
of tho consideration for the letting, 
though it might not have been described 
in the lease as rent. If that test is a])- 
plied in this case, then, in my opinion, 
all tlie items are recoverable as rent, as 
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I have no doubt that the rent agreed to 
be paid by the tenant is Rs. 167-7-5 an- 
nually, It was next contended by the 
learned vakil on behalf of the respondent 
that in any event, the item of Rs 3 for 
Easahra patfca (goats for dasahra festival) 
must be disallowed, as goats can never 
stand for rent, and he relied on the case 
of Gayratulla Sardar v. Girish Chcnidra 
Bhaumik (9). It is true that that case 
supports the contention of the respon- 
dent, bub, as no reasons are given for that 
decision. I cannot see on what principle 
that case was decided. The true test is 
to see, not whether any particular item 
is or can be rent, bub whether it is in 
substitution of any portion of rent. If I 
were to disallow this item, the total rent 
payable by the defendant would bo 
Rs. 164-7-5, although he agreed to pay 
Rs. 167-7-5 as rent. If Salami Touzi, 
Tehwari Dasahra and collection charges 
may be said to form part of rent, I can- 
not see on what principle it can be said 
that an item for Dasahra patta is not 
recoverable as rent. Certainly the defi- 
nition of rent in the Bengal Tenancy Act 
does nob sujiport the contention of the 
respondent. Having given the subject 
my most anxious consideration, I have 
come to the conclusion that the appellant 
is entitled to recover every item which 
the respondent agreed to pay or deliever 
to the appellant by his Uabuliyat, dated 
I5th Aghan 1310. I would therefore 
allow this appeal, set aside the judgment 
and decree of the lower ap 2 >ellate Court 
and restore the judgment and decree of 
the Court of first instance. The appel- 
lant must have his costs throughout. 

V B./r.K. Appeal (tUoroed. 

(9) [1908] 1-2 C. W. N. 175. - 
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MULIilCK, J. 

Dohra Ahir and another — Petitioners. 

V. 

Kmperot — Opposite Party. 

Criminal Misc. Revn. No. 50 of 1918 
Decided on 21sb January 1910, against 
order of Snbdi visional Ofiicer, Shahahad, 
D - 30lli .Tiilv 1918. 

Criminal P. C. (5 of 1898). S 110 — 
Omission to specify nature of evidence in 
notice Joes not vitiate proceedings — Accused 
taken by surprise — He has a right to ask for 
sufficient time to commence cross-examina- 
tion of witnesses. 

Where in a notice to an accused person under 
S. 110 it i3 not possible to give detailed informa- 
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tion as to the nature of the evidence which the 
prosecution intend to adduce at the trial, the 
omission to give such details is not an irregu- 
larity sufficient to vitiate the proceedings. If the 
evidence takes the accused by surprise, he has a 
right to ask the Jtlagistrate for sufficient time, 
after the evidence has been disclosed to com- 
mence his cross-examination. But where a cross- 
examination is indulged in at great length and a 
large number of witnesses is cross-examined, the 
accused cannot object that he was taken by sur- 
prise. f.P 338 G 1] 

R. Ij. DiUt — for Petitioners. 

Assistant Government Advocate — for 
the Grown. 

Judgment. — This is an application 
relating to a proceeding under S. 110, 
Criminal P. 0., against 11 persons. The 
petitioners before me are two, Dhora 
Ahir and Rupdhari Ahir. They attack 
the proceeding on the ground that the 
notice issued upon them is indefinite and 
does not comply with the provisions of 
S. 110, Criminal P. 0. It is contended 
by Mr. R. L. Dutt, who appears on be- 
half of the petitioners, that it was the 
duty of the Magistrate to detail in the 
notice each of the particular offences in 
respect of which the petitioners were 
suspected and he relies upon the case of 
Kripasindhu Naiko v. Hariki'ishna 
Naiko (l) in support of his contention. 
iNow the notice charges the petitioners 
with having been habitual robbers, re- 
ceivers of stolen properties, habitually 
practising theft, and habitually commit- 
ting offences involving a breach of the 
peace ; in ray opinion it is not possible in 
respect of charges such as these to give 
detailed information as to the nature of 
the evidence which the prosecution in- 
tend to adduce at the trial. If the evi- 
dence takes the petitioners by surprise, 
then clearly the petitioners have a right 
to ask the Magistrate for sufficient time, 
after the evidence has been disclosed, to 
commence their cross-examination. In 
the present case I find that no applica- 
tion for time was made, but on the con- 
trary the mukhtar of the petitioners en- 
tered into cross-examination at great 
length and actually cross-examined 40 
witnesses before the present application 
for revision was made. Therefore the 
objection that the petitioners were taken 
by surprise does not appear to me to be 
well founded. 

Then it is contended that in the notice 
there was no mention of the charge that 
the petitioners were of a de spe rate and 
(1) [1918] 47 I. 0. 277. 


dangerous character. Now it appears 
that after witness 1 for the prosecution 
had been examined, a witness was called 
for the prosecution who stated that there 
was material in the police report for a. 
charge under this head. It is not known 
whether the trying Magistrate intends to 
proceed against the petitioners under 
Cl. (f), S. 110, Criminal P. O.. and till an. 
order under this clause is made, it is not 
open to the petitioners to take the objec- 
tion that a joint trial in respect of a. 
charge under this head is illegal ; it may 
be that the Magistrate is proceeding only 
in respect of those clauses which permit 
a joint trial of several accused ; therefore 
it appears to me that there is no error of 
jurisdiction. The proceeding having been 
regularly'insbituted, the question is, whe- 
ther the trying Magistrate has shown 
bias against the petitioners so as to ren- 
der himself incompetent to proceed with 
the trial. Now an affidavit has been filed 
by the petitioners charging the Magis- 
trate with having illegally stopped cross- 
examination. Id is said that the mukhtar; 
for the petitioners was obliged to retire 
from the case because the Magistrate de- 
clined to allow him to cross-examine.. 
The Magistrate’s reply to the affidavit 
has been submitted to us by the District 
Magistrate, and it does not appear from, 
that reply, which I accept as true and 
correct, that the Magistrate has been, 
guilt^^ of any display of animus against 
the accused. He cautioned the mukhtar 
at the beginning of the trial against irre- 
levant cross-examination. The mukhtar 
declined to go on with the case and the 
Magistrate persuaded him to reconsider 
bis decision and to proceed. At a later 
stage again the mukhtar committed the 
same offence and upon the Magistrate’s 
declining to permit irrelevant cross-exa- 
mination the mukhtar withdrew from 
the case. 

It is contended Mr. R. Xj. Dutt that 
the Magistrate has declined to record, 
material questions and material answers. 
It is impossible for me to judge upon this 
point, but from the report of the Magis- 
trate this does not appear to be a correct, 
statement of fact. If the Magistrate has 
irregularly shut out cross-examination, I 
understand that the petitioners have al- 
ready placed upon the record several 
petitions detailing particular questions 
which he has declined to allow, and in. 
the event of the petitioners being bound. 
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down, they will have an opportunity of 
moving the District Magistrate under 
S. 125, Criminal P. G., and showing him 
the irregularity in the proceedings of the 
trial Court. But at the present stage I 
am quite unable to accede to the prayer 
that I should intervene and hold that 
there has been in fact such an irregularity 
in procedure that the case must be trans- 
ferred from the file of the trying Magis- 
trate to that of some other Magistrate. 
The learned vakil for the petitioners has 
also drawn attention to an incident which 
occurred in Court between the mukhtar 
and the Court Sub-Inspector in respect of 
a note-book. He states that this book 
contained police papers, and that he 
asked the Court to examine this book in 
connexion with the trial. There is noth- 
ing whatsoever to show that this book 
contained police papers, and the learned 
vakil was unable to make a definite reply 
when I asked him whether or not he 
knew as a fact that there were police 
papers in that book. It does not appear 
that the Magistrate has been guilty of 
any irregularity in this matter. 

I have to observe in conclusion that 
even in this Court the petitioner’s vakil 
has not hesitated to criticise adversely 
the improper conduct of the trying Ma- 
gistrate. He has not hesitated to state 
in open Court before me that the Magis- 
trate is under the t'humb of the police. 
Now this observation has been made 
without any foundation whatsosver, and 
I did not expect it from a senior lawyer 
of the standing of the learned vakil. The 
application is dismissed. 

v.S./r.k. Application dismissed . 
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Atkinson and Manuk. JJ. 

Nathun honat Petitioner. 

V. 

Maturiva Kuer — Opposite Party. 

Criminal Kevn. No. 406 of 1918, De- 
cided on 9th December 1918, from order 
of Sess. Judge, Arrah. 

Criminal P. C. (1898). S. 488 (4)— Sub-S 4 
applies only where husband and wife live 
separate by free and voluntary contract —It 
has no application where they live apart in 
obedience of decree of panchayat of caste- 
men. 

What the law coutemplatef? by sub-S. 4 
S. 488 is wbjivt is well recognized in alliliation 
proceedings between husband and wife under 
English law. namely, that whore the husband 
and wife have lived apart by a definite contract 
mutually made between them aailiation pro- 


ceedings are inapplicable. A contract volun- 
tarily and freely made and entered into between 
the parties by reason of the ill-treatment of the 
husband towards his wife would be an act of 
their own volition. Such an agreement would 
be a voluntary act and contract by the ’parties 
themselves unfettered by the decree or declara- 
tion of any tribunal. (p 340 C 2] 

Where however a husband and wife are living 
apart in obedience to the decree of a panchayat 
of their castemen by which the’ wife is awarded 
maintenance it cannot be said that they are 
living apart with mutual consent within the 
moaning of Sub-S. (4), S. 488. LP341C 1] 

Sinka auvl Parmeshtoar Dayal — for 
Pefcifcioner. 

Government Advocate — for Opposite 
Party. 

Atkinson. J.— The petitioner Nathun 
Sonar is the husband of Mt. Maturwa 
Kuer. Unhappy differences have arisen 
between the husband and the wife, and 
it seems no longer possible that they can 
live together as man and wife. The 

competent to maintain 
his wife. He is a man who carries on 
the business of money lending and he ap- 
pears to be a man who has ample means 
and ability to pay his wife the trifling 
sum which has been awarded to her as a 
maintenance allowance but he contends 
that in point of law he is not liable to 
pay^ her any sum for maintenance. 
Owing to the continued ill-treatment 
which iVIt. Maturwa received from lier 
husband she invited some of her imme- 
diate castemen to bring the subject- 
matter of her ill-treatment by lier luis- 
band before a panchayat; and according- 
ly in tlie month of December 1917 a 
meeting of the Panch was summoned to 
adjudicate upon tlie claim put forward 
by Mt. Jlaturwa that her liusband con- 
tinually ill-treated lier and that tliere- 
fore it was impossible for her to reside 
with her husband and that tho husband 
should he ordered to make her an allow- 
ance in order that she might Jive apart 
from and independent of him. 

The husband agreed to abide by tlie 
decision of the panchayat, and the 
matter of dispute was determined on the 
basis of an order or decree pronounced 
by the panch absolving the wife from 
the compulsion of living with her hus- 
band and requiring the husband to pro- 
vide her witlr a separate place of occu. 
pation in his house an I diroctiijg that he 
should pay her a nionthlv allowance ot 
tho sum of Hs. 5. The husband paid the 
sum of Rs. 5 for two months after tho 
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decision of the panch, but tben made de- 
fault and declined to make any further 
payment under the decree of the panch. 
On 18th June 1918 Mt. Maturwa pre- 
ferred a claim before the Magistrate 
under S. 488, Criminal P.G., asking that 
his jurisdiction might be invoked to 
award her a proper sum to be paid by 
her husband for maintenance. Before 
the learned Magistrate, and subsequently 
before the learned Sessions Judge of 
Shahabad, the point was taken that the 
jurisdiction conferred upon a. Magistrate 
by virtue of S. 483, Criminal P, G., was 
ousted under the provisions of sub-S. 4 of 
that section; and that the Court had no 
jurisdiction to make the order sought. 
Sub-S. 4, S. 48S runs as follows; 

“No wife Eball be entitled to receive an allow- 
ance from her husband under this section if she 
is living in adultery, or if without any sufficient 
reason she refuses to live with her husband or 
if they are living separately by mutual con- 
sent.’ 

The first two clauses of the section are 
not applicable to this case. The point 
that has been pressed before us by 
Mr. Sinha on behalf of the petitioner has 
reference only to the concluding clause of 
aub-S. 4, S. 488. It is contended that 
the Court’s jurisdiction was ousted by 
reason of the fact that the husband and 
wife were living separately by mutual 
consent on the I8tli June, at the time 
when the Court’s jurisdiction was in- 
voked to make an order for the payment 
of maintenance to the wife. We directed 
that the Crown should appear in this 
case so that it might bo argued both on 
behalf of the petitioner and on behalf of 
hia wife Maturwa and also because 

we considered it advisable in the interest 
of the public generally that a proper 
interpretation and construction should be 
put upon the meaning of sub-S. 4, S. 488. 
We are informed that there is no High 
Court ruling bearing upon the meaning 
of the words wliich now require decision. 
Mr. Sinlia contends that inasmuchas the 
Musammab invoked the jurisdiction of the 
panch, and the iiusband submitted to 
abide by its decision that thus the bus- 
band and wife living apart in pursuance 
of the panch’s decree were living apart 
under such circumstances as to consti- 
tute) as between the husband and wife 
“a living apart separately by mutual con- 
sent.” By mutual consent. These words 
admittedly are the governing words 
arising for interpretation. An argu- 


ment has been addressed to us on the 
meaning af the words “living apart sepa- 
rately.” 

The learned Government Advocate 
contends that the husband and wife are 
not living separately in the legal accep- 
tation of the term as employed in su]j- 
S. 4, S, 488, inasmuch as the wife oc- 
cupies an apartment reserved for herself 
in her husband’s bouse. This fact ap- 
pears to be incorrect; because the hus- 
band has married again since the decree 
of the panch, and Mb. Maturwa was then 
forced to abandon the accommodation 
reserved for her as provided by the 
direction of the panch. We do not think 
it becomes necessary to determine this 
point because everything must depend 
admittedly upon a construction of the 
words “by mutual consent.” Now it is 
conceded that if a person disobeys the 
decree or decision of a panch, that the 
panch ’s decree can be enforced by most 
drastic methods. The obligation upon 
all castemen is to obey the order of the 
panch on pain and penalty of being out- 
casted, a matter which involves very 
serious consequences. In our opinion it 
cannot be contended that a payment 
made or an order obeyed in pursuance of 
the decision or injunction or decree of 
the panch, call it what you will is an 
act done voluntarily ^nd by consent, as 
an act of free volition on the part of the 
person who is required to make such pay- 
ment and do such act as may be enjoined 
or required bo be done. It is rather an 
act done under compulsion and by the 
force of the authority of the panch whose 
decrees can be rigidly enforced. 

What the law contemplates by sub- 
S. 4, S. 488 is what is well recognized 
in affiliation proceedings between hus- 
band and wife under English law, namely 
where the husband and wife have lived 
apart by a definite contract mutually 
made between them then affiliation pro- 
ceedings are inapplicable A contract 
voluntarily and freely made and entered 
into by reason of the ill-treatment of 
the husband towards bis wife would be! 
an act of their own volition; if the par- 
ties separated under such terms, so that 
neither should molest the other and that 
both should be free to live and go where 
and wither they respectively wished, 
such an agreement would be a voluntary 
act and contract by the parties them- 
selves unfettered by the decree or de 
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olaration of any feribunal. Gan ifc be 

tliati if a husban*! and wife 
who did nob agree submitted matters of 
dispute existing between them to arbi- 
tration and the arbitrators made a cer- 
tain award and the parties thereto abided 
by the terms of the award and acted up- 
on it and lived apart that the husband and 

wife could then be said to be living apart 
by mutual consent? In my humble judg- 
ment any such argument would be hopeles- 
sly untenable. It would bean act done in 
obedience to the award which was capable 
of being and which might be legally enfor- 
ced. We have no doubt that the ruling 
of the learned Sessions Judge of Shahat 
bad was quite correct in point of law, 
that nothing that happened by reason 
of the reference to the panch and the 
decree of the panch thereon and where- 
by the petitioner and his wife lived 
apart subject to his paying a mainten- 
ance allowance to her could be construed 
as a living apart by the two by such 
mutual consent as would oust the juris- 
diction of the Magistrate to make the 
order he did. 

Accordingly we hold in this case that 
Mt. Maturwa is entitled to a maintenance 
allowance to bo paid by her husband to 
her under the order of the Magistrate 
dated 20th August 1918, and that the 
order of the learned Sessions Jud^e 
affirming the order of the Subdivisional 
Magistrate aforesaid is well founded and 
that the petitioner before us is liable in 
point of law to pay to his wife the sum 
of Rs. 5 per month as and for her main- 
tenance. The husband has paid this 
sum 80 awarded up to the 31st October 
under the terms of an antecedent order 
made by this Court. We will remit the 
case back to the learned Magistrate with 
a direction that the arrears are to be re 
covered from the 31st October to date 
and to be recovered each succeeding 
month as and when they fall duo under 
his order and we hereby declare and 
direct that the order of the said Suh- 

dated 20th August 
13 legally operative and binding as 
and between the petitioner and Mt 
Maturwa. unless and until good cause 
can be shewn which would justify the 
sotting aside of such order. 

lyianuk, J.— I agreed in the judgment 
delivered by my learned brother. In my 
opinion it can no more be said that the 
woman was living separate from her 


husband by mutual consent than that 
the husband was paying her Bs. 5 
monthly by mutual consent. In both 
respects to the will of the parties was 
superimposed the will of the panchayat 
as expressed in its mandate. The fal- 
lacy of the position now taken up by 
the petitioner is further apparent from 
the fact that he paid the precise amount 
ordered by the panches for a period of 
two months in order to satisfy their 
mandate and escape the consequences of 
disobedience, and from the -fact that ha 
stopped payment on the ground that his 
wife had since the Panches’ decision 
become unchaste.* If that allegation were 
true, it would absolve him from all obli- 
gation to carry out the orders of the 
panchayat. It was on this ground alone 
that he endeavoured to resist the claim 
of his wife 'in the Magistrate’s Gourt, 
and it was not till he went to the Ses- 
sions Judge that he asserted tliat the 
separation and payment were Ijy mutual 
consent. I have no manner of doubt 
that such a separation as we have here is 
not a separation by mutual consent. 
Gonsequently the Magistrate had juris- 
diction to order maintenance. 

v.S./r.k. Application dismissed. 
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D.\s, J. 

Jagdeo Lal — Petitioner. 

V. 

Ram Lagan Singh — Opposite Party, 

Criminal Revn. No. 19 of 1019, Deci- 
ded on 4th August 1919, against order of 
District Judge, Chapra. 

(a) Civil P. c. (5 of 1908), O. 41. R. 27— 

Evidence is to be admitted only when it is 
impossible to give judgment on evidence on 
record and not when evidence is insufficient 
to decide in favour of one parly — There 
must be inherent defect in evidence recorded 
for allowing fresh evidence on ground of 
discovery of fresh evidence. 

Order 41, R. 27, docs not iirovide that in 
order to enable the appellate Court to piouounco 
judgment in favour of a particular party addi- 
tional evidence may be admitted in apfeal It 
only provides that where it is impossible to pro- 
nounce judgment at all on the evidence, the 
Court might admit additional evidence 

1 he legitimate occasion for the nso of the power 
conferred by O. 41, R 27, cu an appellate Court 
19 when, on examining the evidonco as it stands 
some inherent lacuna or defect becomes ap- 
parent, not where a discovery is made, outsido 
the Court, of fresh evidence and the application 
IS made to import it [P 342 O 2. P 344 C 11 

ijt (b) Criminal P. C. (5 of 1898), S 476 — 
Fresh evidence under O. 41, R. 27, impro- 
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perly admitted — Prosecution on such evi- 
dence is not sustainable. 

Where additional evidence is improperly ad* 
mitted in appeal, the Court has no jurisdiction 
to direct the prosecution of a witness on the 
basis of such evidence and an order made under 
S. 476 in such a case cannot be sustained. 

tP 343 C 1] 

Rajendra Prasad — for Petitioner, 

Gour Chandra Pal — for Opposite 
Party. 

Judgment. — This application is di- 
rected against an order under S. 476, 
Criminal P. C., passed by the learned 
District Judge of Ohapra. It is necessary 
to state the facts very briefly. It appears 
that on 17th of November 1916 Ram 
Lagan, who is the opposite party in these 
proceedings, took a zurpeshgee lease from 
a lady of the name of Phulesra Kuer for a 
consideration of Rs. 899. There were 
two previous mortgages affecting the pro- 
perty in favour of the petitioner, one for 
Rs. i49-14 and the other for Rs. 70. and 
the petitioner was in possession of the 
property by virtue of the two previous 
mortgages. It was provided in the do- 
cument executed by Phulesra Kuer in 
favour of Ram Lagan that Ram Lagan 
shoull discharge the two debts due to 
the petitioner and that he should pay the 
lady the balance of the monev. Ram 
Lagan tendered these two specific sums 
of money to the petitioner. The peti- 
tioner refused to take them, contending 
Iliat on 9bh November 1916, that is to 
say, before the zurpeshgee deed was exe- 
cuted in favour of Ram Lagan. Phulesra 
Kuer executed a sale deed in respect of 
the same property in liis favour. He 
therefore claimed to Ije in possession of 
the property as and from 9th November 
1916 as the owner of the property. His 
case is that after the execution of the 
document the lady would not register it 
and so he had the document compulsorily 

registered on 7th March 1917. 

Ram Lagan thereupon brought the 
usual suit for redemption against the pe- 
titioner. The question before the learned 
Munsif, who tried the case in the first 
instance, was as to which of the docu- 
ments was earlier in point of time, 
namely the document executed in 
favour of Ram Lagan on 17th November 
lOlG, or the document alleged to have 
been executed in favour of the petitioner 
on 9th November 1916. The learned 
Munsif came to the conclusion that the 
document executed by the lady in favour 


of the petitioner on 9tli November 1916 
was a genuine document and that there- 
fore his document being prior in time 
must prevail over the document pro- 
pounded by the opposite party. He there- 
upon dismissed the redemption suit 
brought by Ram Lagan against the peti- 
tioner. From that judgment there was 
an appeal to the Court of the District 
Judge of Ohapra. There the learned 
District Judge took a course which has 
been described as unprecedented in the 
case of Kessoioji Iss 2 i,r v. Great Indian 
Peninsula Railway Company (l). He 
thought that it was necessary to have 
some further evidence in the case and he 
thereupon remanded the case to the 
lower Court, that is to say to the Court 
of first instance, merely for the purpose 
of recording the evidence and transmit- 
ting the evidence so recorded to the Court 

of the District Judge. 

Now it is not suggested that this evi- 
dence was tendered in the Court of first 
instance and was rejected by that Court. 
That is not the suggestion of Mr. Gour 
Chandra Pal, who has with my leave ap- 
peared to argue the case on behalf of the 
opposite party. It is not suggested by 
the learned District Judge that there was 
an inherent defect or lacuna in the evi- 
dence as it stood which prevented him 
from disposing of the case either in favour 
of the appellant or the respondent. The 
learned District Judge thought that fur- 
ther evidence was necessary. In my 
opinion O. 41, R. 27, gives him no power 
at all to remand the case to the Court of 
first instance for the purpose of recording 
further evidence. The point was dis- 
cussed in the case which I have just 
cited and which is reported as Kessowji 
Issur V. Great Indian Peninsula Rail- 
way Company (1). I may draw the 
attention of the learned District Judge 
to the weighty words of Lord Robertson 
in the case which I have just cited. 
With reference to this very point, Lord 

Robertson said as follows: 

“The legitimate occasion for S. 5G8 which 
corresponds to the present O. 41. R- 27, ‘is 
when, on examining the evidence as it stands, 
some inherent lacuna or defect becomes apparent 
not where a discovery is made, outside the Court, 
of fresh evidence and the application is made to 
import it. That is the subject of the separate 
enactment in S. 623.’* 

It seems to me that it was not neces- 
sary for the Cour t at all to admit this 

(1) C19073 31 Bom. 381=34 I. A. 115 (P. 0.). 
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fresh evidence in order to enable it to 
pronounce judgment in the case. The re- 
cord was complete so far as it went; only 
the additional evidence might enable the 
learned District Judge to take another 
view of the case. That does not fall 
within the scope of O. 41, R. 27, at all. 
The same point has been debated in this 
Court in more cases than one, and I may 
draw the attention cf the learned Dis- 
trict Judge to the case of Kalika Diitt 
Mandar v. Tulsi Mandar (2). With re- 
ference to O. 41, R. 27, Roe J., said as 
■follows: 

“This docs not mean that in order to enable 
the appellate Court to pronounce judgment in 
favour of a particular party additional evidence 
should be admitted in appeal; it means only that 
where it is impossible to pronounce judgment at 
all on the evidence, the Court may call for a 
document. In this case the burden of proof 
was upon the plaintiff and in the absence of 
proof of bbe consideration the Court was in a 
position to pronounce judgment’ in favour of the 
defendant. The document was not required to 
enable the Court to pronounce judgment. The 
highest at which It can bo put is that it might 
have been required in order to enable the Court 
to pronounce judgment in favour of the plaintiff, 
which is an entirely different thing.” 

In this case I have no doubt at all that 
the fresh evidence which has been re- 
corded by the Munsif by the direction of 
Mr. Monahan, the learned District Judge, 
might enable that Court to pronounce 
judgment in favour of a jiarticular party, 
but that, as I have already said, is not 
within the scope of the section at all. 
Tho record as it stood enabled thelearned 
District Judge to pronounce judgment in 
the case: that being so, that question 
arises whether tho order passed by the 
jlearnel District Judge sanctioning the 
prosecution of the petitioner under 
S. 476, Criminal P. C. is a proper order. 
In my view only one answer can be given 
bo this question, namely that it is not a 
proper order and cannot be sustained. 
It is clear to me that the learned Dis- 
trict Judge formed an opinion on this 
matter on evidence which he had no ju- 
risdiction to take in the case at all. In 
rny opinion therefore the order against 
the petitioner must bo sot aside and I 
order accordingly. 

v.S./r k. Order set aside. 

<2) tiyiV] 1 Pat. L. J. 435=37 I. 0. 1008. 
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Dawson-Miller, C. J. and Coutts, J. 

Lai Nilmani Nath Sahi — Appellant. 

V. 

Baldeo Das Bista — Respondent. 

Misc. Appeal No. 16 of 1919, Decided 
on 31sb January 1919. 

Civil P, C. (5 of 1908), S. 151, O. 16. R. 5— 
Execution under the Chota Nagpur Tenancy 
Act cannot be stayed — But High Court can 
stay under powers ancillary to appeal — Chota 
Nagpur Tenancy Act (6 of 1908), Ss. 215 (3), 
224 and 229. 

The provisions of tho Civil Procedure Code as 
to stay of proceedings do not apply to cases under 
the Cbota Nagpur Tenancy Act. but as that Act 
gives a right of appeal to the High Court, the 
Court has inherent jurisdiction as a Court of 
appeal where au appeal lies to it, to stay proceed- 
ings as ancillary to its power.s as the appellate 
authority to reverse an order of an inferior Court. 
The jurisdiction however should be exercised 
sparingly and only in cases where it is manifest 
that justice demands such an exercise. 

LP 344 C 1, 21 

Atul KrisJuta Boy — for Appellant. 

P. B. Das and Sailendranath Palit — 
for Respondent. 

Dawson-Miller, C. J. — This is an 
application asking for a stay of execution 
on behalf of the appellant in an appeal 
brought under S. 215 (3) andS. 224, Chota 
Nagpur Tenancy Act. The appeal is from 
a decision of the Deputy Collector, acting 
with the jiowers of a Deputy Commis- 
sioner. the amount in dispute being over 
Rs. 5.000, and objection is taken that this 
Court has no jurisdiction under the provi- 
sions of the Code of Civil Procedure to 
exercise its powers of stay. Now it must 
be conceded that the Civil Procedure Code 
does nob apply to cases except cases tried 
by the Civil Courts save in so far as there 
is any express provision in the Civil Pro- 
cedure Code itself, and the question which 
we have to determine is whether under the 
Chota Nagpur Tenancy Act, this Court is 
granted those powers of staying proceed- 
ings mentioned in O. 41, R. 5, Civil P C 
S. 229, Chota Nagpur Tenancy Act, pro- 
vides that tlie provisions of S. 561, Civil 
P. C., (now O. 41, R. 22) which applies 
to cross-objections shall, so far as appli- 
cable, apply to all appeals under this Act 
from decisions of the Deputy Commis- 
sioner, and Ss. 215 to 229 deal with 
appeals in suits under the .\cb itself. 

Section 224 provides that certain appeals 
shall lie from the Deputy Commissioner or 
the Deputy Collector, where the amount 
in dispute exceeds Hs. 5,000, to the High 
Court, but no prevision is made in the 
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Act: applyin.^ O. 41, R. 5, Civil P. C., to 
cases under the Chota Nagpur Tenancy 
Act. Certain provisions of the Civil 
Procedure Code are applied to the trial of 
cases under that Act, and the Local 
Government has power to make rules 
and prescribes the procedure to be 
followed. That appeals from S. 264 
which provides that the Local Govern- 
ment may make rules to carry out the 
objects of this Act, and, in particular and 
without prejudice to thegenerality of sub- 
S, (l), the Local Government may make 
rules in a great number of cases amongst 
others to prescribe the procedure to be 
followed and the information to be given 
by any party or applicant in any proceed- 
ing under this Act; and S. 265 provides, in 
sub-S. (l), that the Local Government 
may, with the previous sanction of the 
Government of India, make rules for re- 
gulating the procedure of the Deputy 
Commissioner in matters under this Act 
for which a procedure is not provided 
hereby; and may, by any such rule, direct 
that any provisions of the Code of Civil 
Procedure shall apply with or without 
modification to all or any classes of cases 
before the Deputy Commissioner; and 
sub-S. (3) which is important provides 
that, until rules are made under sub- 
S. (1). which I have just referred to, and 
subject to those rules when made and to 
the other provisions of the Act. the pro- 
visions of the Code of Civil Procedure 
relating to certain matters which are des- 
cribed under headings (a) to (k) shall, so 
far as may be, and, in so far as they are 
not inconsistent with this Act, apply to 
all suits, appeals and proceedings before 
the Deputy Commissioner under this Act 
and to ail appeals from decisions passed 
in such suits or proceedings. 

Now the Local Government, in fact, has 
made no provision for making rules for 
regulating the procedure and therefore 
under sub-S. (3^, S. 265, the only rules 
vshich apply are those mentioned in that 
subsection, and those rules which are 
enumerated, as I said, under the headings 
(a) to (k) do not include the powers of tlie 
Court to stay proceedings. Therefore it 
appears to me tliat as the Civil Procedure 
Code does not in itself apply to cases of 
this sorb, and as the Chota Nagpur Ten- 
ancy Act which alone gives a right of 
appeal to the High Court, although it 
prescribes the procedure bo be folio.wed, 
does not incorporate in that procedure 


the provisions of O. 41, R. 6, Civil P. 0., 
that the right of the High Court to stay 
proceedings in cases of this nature cannot 
be exercised under the Civil Procedure 
Code. The matter however is not of very 
great importance in this case, because it 
seems to me quite clear that the Court 
has inherent jurisdiction as a Court of 
appeal where an appeal lies to the High 
Court, to stay proceedings in the lower 
Court as ancillary to its powers as the 
appellate authority to reverse an order 
of the inferior Court. That doctrine was/ 
laid down in Panchanan Singlia Roy v, 
Dwarka Nath Roy (1) and again in Bal- 
kislien Sahuv. Kkugnu (2). At the same- 
time I think that this right of staying 
execution in cases under appeal should be 
exercised sparingly and only in cases where- 
ib is manifest that justice demands such 
an exercise. We are prepared therefore 
to hear applicant in this case and to 
consider whether there is any real ground 
upon which he is justified in asking ua 
for a stay of execution. 

Coutts. J. — I agree. 

v.s./r.k. Order accordingly . 


a) C19061 3 C. L. J. 20. 

(2) L19043 31 Cal. 722. 
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Das, j. 

JMukhi Singh and others — Plaintiffs — 
Appellants. 

v. 

Kishun Singh and others — Defen- 
dants — Respondents. 

Second Appeal No. 1096 of 1917, Deci- 
ded on 15th May 1919, from decision of 
Disb. Jirdge, Patna. 

Evidence Act (1 of 1872), S 92— Oral evi- 
dence to contradict not terms but recitals in 
deed is admissible. 

There is nothing in S. 92, to exclude evidence 
of an oral agreenr>ent which contradicts, varies, 
adds to, or subtracts from, not the terms of the 
contract, but some recitals in the contract itself.. 

LP 345 C 11 

panchanan Danerji — for Appellants, 

F akhruddin and Seveshwardayal — for 

Respondents. 

Judgment. — Only two questions have 
been argued before me: first, that the 
lower appellate Court erred in coming to 
the conclusion that evidence of the exis- 
tance of a separate oral agreement could 
be given in this case; and secondly, that 
the lower appellate Court erred in com- 
ing to the conclusion that the case was a. 
case of breach of trust and therefor® 
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there was no limitation. It appears to 
me that so far as the first question is 
concerned, the lower appellate Court 
came to a right conclusion. The plain- 
tiff's case was that at the time of the 
mortgage he left the consideration money 
with the mortgagee in order that certain 
prior mortgage debts may be paid off. 
His complaint is that those prior mort- 
gage debts were not paid off and there- 
fore he was obliged to bring this suit for 
recovery of the money which remained 
in the hands of the mortgagee. The 
learned vakil for the appellants points 
out that the mortgage deed contains a 
clear recital that the mortgagor received 
the full consideration money and paid off 
the debt due to the prior mortgagees, and 
he argues that there being a clear recital 
to that effect, the contemporaneous oral 
agreement to the effect that the money 
remained with the mortgagee for the 
purpose of being applied to the payment 
of prior mortgage debts is not admissible 
under'S. Q2, Evidence Act, The learned 
Government Pleader in his able argument 
points out that the word deliberately 
used by the legislature in S. 92 is '‘terms" 
and nob “recitals," and S. 92 excludes 
all evidence of oial agreements in so far 
as it contradicts, varies, adds to or sub- 
tracts from the terms of any contract, 
grant or other disposition of property. It 
will bo noticed therefore that there is 
nothing in S. 92, Evidence Act, which ex- 
cludes evidence of an oral agreocnont 
which contradicts, varies, adds to, or 
subtracts from, not the berms of tlie 
contract, but some recitals in the con- 
tract itself. 

I am of opinion that tlie argument of 
tho learned Government Pleader is mani- 
festly sound and must prevail. If any 
authority is needed for tlio proposition 
it will bo found in tlie case of Skak Lai 
Ghand v. Indarjit (l). I therefore come 
to the conclusion that tlie low'er appel- 
late Court came to a right conclusion on 
this iioint and that therefore the Court 
of first instance must come to a definite 
conclusion on the question raiseil by the 
plaintiff in his pleading. The next iioinb 
urged is that Ibera is no necessity to re- 
raand the case to the Court of first in- 
stance inasmuch as the plaintiff’s suit is 
clearly barred by limitation. The learn- 
ed vakil points out that the lower appel- 

"TU'UyOOl 22 All. 370=27 l7X.“93=7 Sar. 702 
(P. C.). 
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late Court is clearly wrong in coming to 
the conclusion that the case is a case of 
breach of trust and that therefore there 
is no question of limitation. I agree 
with him that no case has been made out 
under S. 10, Lim. Act, but I do’nob agree 
with the learned vakil that the suit is 
necessarily barred by limitation. I do nob 
desire to express a definite opinion on 
this point, inasmuch as I do not think 
that I should fetter the judgment of the 
Court of first instance on this point. I 
hold however that the opinion of the 
lower appelloteCourt that the case comes 
within S. 10, Lim. Act, and that there- 
fore there is no limitation at all is, in 
my opinion, not correct. In my opinion 
either Art. 62 or Art. 115 would possibly 
apply to the facts of the case; and if 
Art. 62 applies, then it would be for tho 
Court of first instance to consider the 
starting point of limitation. The article 
itself says 

“that ths period begins to run from the time 
when the money is received.” 

Clearly it must mean when the money 
is received for the plaintiff’s use, that is 
bo say the period would begin to run 
from the time 

‘‘when the mcrigagee refused to pay to the prior 
mortgagees but held tbe money constructively for 
the use of the plaiutifT.” 

If authority is neeclod for this proposi- 
tion, it will bo found in the case of JO’ 
liuri Malitoii v. Thakoor Nath Luk?e (2). 
I however do nob express any opinion on 
the (juestion wdiether Art. 62 aiiplies or 
w'hether Art. 115 atJplies, or whetlier the 
suit is, in fact, barred by limitation. All 
that I say is that there is no case made 
out of breach of trust in this matter. The 
appeal is dismissed with costs. 

V S./r.K. Airpeal dismissfed. 

“(2rU8^yCaTr83d. 
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DAWSON-MtI.BER, C. J. AND FOSTICU, J. 

BiOi Sa i rah — P lai n t i ff — A p pel Ian t , 

V. 

Ml. Golah Kaar and others — Defen- 
dants — Respondents. 

Second Appeal No. 401 of 1918, Deci- 
de! on 29th July 1919 from a decision of 
Offg. Dist. Ju]go, Muzaff' 0 ri)Ur, D/- 2ltli 
September 1917. 

(a) Limitation Act (9 of 1908), S. 14 — Time 
spent in prosecution of suit in Court which 
could not have jurisdiction if suit had been 
properly valued cannot be exempted. 

Where a suit is undervalued aud as a conso- 
quence of the undervaluation is instituted in a 
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Court which would not have had jurisdiction to 
entertain it had it been correctly valued, the 
time spent in prosecuting the suit in such a Court 
cannot, under S. 14, be .allowed in computing the 
period of limitation applicable to the suit. 

LP 348 O 1, 2; P 349 C 1] 

(b) Civil P. C. (5 of 1908), S. 24 — Order of 
transfer cannot be made unless suit is in 
Court having jurisdiction. 

An order for the transfer of a suit from one 
Court to another under S, 24, cannot bo made 
unless the suit has been ibrought in a Court 
having jurisdiction. LP 343 C 1. 2] 

(c) Civil P. C. (5 of 1908), O. 21, R. 63 — 
Plaintiff has to prove not only execution 
of document relied on and its consideration 
but also its genuineness — It must be defi' 
nitely proved that it is not merely colourable 
transaction. 

A suit under O. 21, R. G3, in which a trans- 
feree from the judgment-debtor seeks to establish 
his title to the property transferred, is in effect 
to set aside an order passed under R. 58 of the 
Order and therefore the onus lies upon the per- 
son relying upon the deed of transfer not merely 
to prove that it was properly executed and that 
consideration passed but that the document is 
really what it purports to be and is not merely a 
colourable transaction. CP 349 C 2) 

The burden is not discharged by merely point- 
ing to the innocent appearance of the instrument 
under which the plaintiff claims; he must show 
that the instruinout is as good as it looks. The 
defendant is not bound to show that the transac- 
tion is colourable. LI* 350 C IJ 

Fakhruddiii and P. Banerjee~tor Ap- 
pellant. 

Bai Garii, Saran Prasad--tor Respon- 
dents. 

Dawson-Miller. C. J.— This is an 
appeal by the plaintiff Bibi Sairah 
against a \le 2 i 3 iou of the OfTg. District 
Judge of Majcalferpn^ date! 24bh Sep- 
tember 1917. in which, overruling the 
decision of the Subordinate Judge, he 
dismissed the plaintiff 's suit for a declara- 
tion. The plaintiff brought the present suit 
under the provisions of O. 21, R. 63, 
Civil P. C., claiming a declaration from 
the Court that she was the owner in 
possession of certain property specified 
in the plaint, and that it never belonged 
to the defendant 2nd party, and the de- 
fendants Ist party had no right at all 
to attach and sell the property in execu- 
tion of a decree which they had obtained 
against the defendant 2nd party. Two 
questions, and two questions only, have 
been raised in this appeal, one relating to 
the validity of the transfer of the pro- 
jDerty in suit made by the plaintiff s hus- 
band, who is the defendant 2ad party, at 
a time when the defendants 1st party 
had obtained a decree against her husband. 
In order to understand how the questions 


for consideration arose, it is necessary to 
state shortly what the facts are. In 
February 1908 the defendants 1st party, 
whom it will be convenient to refer to 
as the decree-holders, obtained a decree 
against the defendant 2Dd party, who is 
the husband, as I have already stated, of 
the plaintiff for a sum of, in round figures, 

Bs. 38,000, 

In the year 1909 execution proceedings 
under that decree were instituted by the 
decree-holders. These were opposed by 
the judgment-debtor, the defendant 2nd 
party, who petitioned to set aside the de- 
cree and the execution was stayed pend- 
ing the hearing of his petition, but, on 
28th September 1910, his objection was 
disallowed. It appears from the record 
that the decree was partly executed 
against the judgment-debtor, the defen- 
dant 2nd party, 'and, sometime in the 
year 1912, further execution proceedings 
were taken out by the decree-holders and 
certain properties, which are the subject 
of the present appeal, were attached and 
advertised for sale. Previously to that, 
on 24th November 1910, the judgment- 
debtor transferred to the plaintiff under 
a baimokasa deed the property in suit 
which, at that time, belonged to him and 
tVie consideration for the transfer was 
stated to be the release by the transferee 
of her husband’s obligation to her to pay 
deferred dower to the extent of the value 
of the property, which valued at Rupees 
5.000. On 19th April 1913 the plaintiff 

filed objections to the execution proceed- 
ing, under O. 21, R. 58, Civil P. C., 
claiming that the property which had 
been attached had been transferred to her 
and was in her possession and was not 
subject to attachment by the .^defendants 
Ist party in their suit against her hus- 
band. This objection was rejected by 
the Subordinate Judge, on the ground 
that the transfer was fabricated in order 
to defraud the creditors of the judgment- 
debtor. Thereupon, on 10th June 1913, 
rather less than two months later, the 
plaintiff instituted the present suit in the 
Munsif’s Court at Muzafforpur. In that 
suit she valued the property, for purposes 
of jurisdiction, at a sura of Rs. 1,500, and 
not at a sum of Rs. 5,000, which was the 
value pub upon it in the baimokasa deed 
under which she claimed to have acquired 
the property. The Munsif at Muzaffer- 
pur, at that date had jurisdiction to try 
suits up to the value of Rs. 2,000 and 
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therefore if the valuation of the suit was 
properly given in the plaint there can be 
no doubt that the suit was properly in- 
stituted in the Munsif’s Court. But 
shortly after the institution of the suit, 
it appears that the Munaif was trans- 
ferred and there was no other Munsif at 
Muzafferpur who had jurisdiction to try 
a suit of a value of over Rs. 1,000. Ac- 
cordingly, the case was transferred from 
the Munsif’s Court to that of the Sub- 
ordinate Judge, by order of the District 
Judge, on the ground that the Munsif’s 
successor had no jurisdiction to try suits 
of a value over Rs. 1,000. That order of 
the District Judge was made in com. 
pliance with the provisions of S. 24, 
Civil P. C. 

After the case had been transferred to 
the Court of the Subordinate Judge, a 
question arose between the plaintiff and 
the defendants 1st party as to the real 
value of the property. It appears from 
the order passed on that occasion, dated 
2ad July 1914, by the Subordinate Judge 
that the dispute between the parties was 
really relative to a question of court- 
fees, the plaintiff contending that the 
value of the property was Rs. 1,500 and 
the defendants contending, apparently, 
that it was of the value stated in the 
baimokasa deed, viz. Rs. 5.000. The view 
that the Subordinate Judge took so far as 
the Court fees stamp was concerned, was 
that in any case, whether i b was Rs. 1,500, 
or Rs. 5,000. tlio stamp was suiriciant and 

he made this or ler: 

*‘Tn this ca'^o O^o plaint was stanipol with a 
c3Urt*foo stamp of H->. 10 only io value. Tho 
case reported as 1‘hul Kximari v. Ghanshi/atn 
3/isra(ll supports this view. . I therefore hold 
that the plaint has been properly valued.” 

It appears to me reading this order and 
referring to the case of Pkul Kumari v. 
Ohan-skyam Misra (l),that the only ques- 
tion which the Subordinate Judge was 
concerning himself with was whether the 
proper court-fee had been paid, and when 
he states, [ therefore hold that the 
plaint has been properly valued,” I can- 
not help feeling tliat what ho intended to 
say was that so far as the court fee was 
concerned, it did nob matter whether tho 
valuation was Rs. 1,500 or Rs. 5,000. 
However that might be it appears that 
upon the same day the plaintiff herself 
applied to amend the plaint by altering 
the value from Rs. 1,500, as originally 

<1) [1908] 35 Cal. 202=35 I. A. 22 (P. C). 


stated to Rs. 5,000 and the plaint was 
amended accordingly. That was on 2nd 
July 1914. After the plaint had been 
amended, the Subordinate Judge, on 8fch 
July 1914, returned it bo the plaintiff for 
refiling it in the proper Court, he being 
of opinion that a suit valued at Rs. 5,000 
could nob have been filed in the Court of 
tho Munsif and therefore it ought to be 
refiled in the Court of the Subordinate 
Judge so as to grant jurisdiction. The 
reason given hy the Subordinate Judge 
was that the Court in which the plaint 
was originally filed had no jurisdiction to 
try the case. The defendant :^nd party, the 
husband of the plaintiff, as might be ex- 
pected, put in no written statement to 
the suit, but the decree-holders conten- 
ded, by their written statement, first of 
all that the suit was barred by limitation 
and secondly that the transfer to the 
plaintiff by her husband of the property 
in suit was not a bona fide and valid 
transaction, but merely colourable, and 
that in any event the baimokasa deed was 
executed by the husband in order to de- 
feat and delay his creditors within the 
provisions of S. 53, T. P. Act. 

When the case came for trial before 
the Subordinate Judge, the issues framed 
were as follows: (l) Whether the deed of 
baimokasa is a bona fide and valid tran- 
saction. Whether it was executed in order 
to defeat and defraud creditors as stated 
hy tlie defendants. (2) Is tlie suit barred by 
limitation? It will be observed that 
issue 1 is really divided intotwoseparate 
questions. The first part goes to tlie validity 
of the transaction. The second goes to 
the question whether or not it is voidable 
at the option of the creditors who have 
been defeated or delayed thereby, and 
the case appears to have been fought and 
tried and determined on those lines. Tho 
Subordinate Judge decided both the first 
and the second issues in favour of the 
plaintiff and granted her a decree. Tlie 
District Judge, on appeal, differed with 
him on both points. He came to the 
conclusion that the suit was barred by 
limitation, that the document of transfer 
relied upon hy the plaintiff was not a 
bona fide document, and tliat the plaintiff 
was never really in possession of the 
property. He also came to the conclusion 
on tho evidence that, in any event, the 
transfer avas meant to keep tho defen- 
dants and tlie other creditors at a safe 
distance and to defeat and delay them. 
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From this decision the plaintiff has ap- 
pealed to this Court. 

She contends that the learned District 
Judge was wrong on both points which 
he decided against her. It will be con- 
venient to deal with the question of limi- 
tation first. The period in which a suit 
under O. 21. E. 63. Civil P. C., may be 
instituted is one year from the time when 
the objection in execution is decided 
^against the plaintiff, and if the suit was 
properly instituted in the first instance, 
that is to say on the lOth June 1913, 
,when the plaint was filed in the Court of 
the Munsif at Sluzaffarpur, then it was 
clearly within time. If however the suit 
was instituted before a Court which had 
no jurisdiction to try it, then the time of 
institution must be taken as 8th July 
1914, whicli is clearly more than a year 
After the date when the objection in exe- 
jcution under O. 21, R. 58, Civil P. C.. 
>as decided against the plaintiff. The 
question therefore is whether the learned 
District Judge was right in coming to the 
conclusion, us he did, that the suit was 
instituted in a Court which had no juris- 
diction to try.ib. It is not disputed now 
that the value of the subject-matter of 
the suit was Rg. 5,000, and it is nob dis- 
puted that the plaintiff cannot, by under- 
valuing the suit proceed in a Court 
which has not jurisdiction to try^such 
suit if valued at the proper amount, and 
if, in fact, it should turn out, as it has 
now been admitted, that the value was 
Rs. 5,000 and not Rs. 1,500, the ])laintiff 
cannot by valuing it at Rs. 1,500 be 
heard to say that the suit was properly 
instituted in the first instance. It is 
contended however that by reason of the 
transfer made by the District Judge 
when the Munsif before whom the suit 
was originally instituted was transferred, 
any defect there might be in the initial 
want of jurisdiction in the Court before 
whicli the suit was instituted was cured, 
and that the case having once gob before 
the Subordinate Judge, it was of no 
moment whetlier the value was Rs. 1,500 
or Rs. 5,000 because the Subordinate 
Judge had jurisdiction to try a suit of 
either value. It has been decided by their 
Lordships of the Privy Council in the 
|Case of LecJgard v. Bull (2) that an order 
for the transfer of a suit from one Court 
to anr.ther under S. 25, Civil P. C., can- 

"(2) 11887] O'Ali.'Toi^lS I. A. 134=4 Sar. 741 
(P. C.). 
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not be made unless the suit has been 
brought in a Court having jurisdiction. 
■That was under S. 25 of the old Code, 
which is now equivalent to S. 24 of the 
present Code. In that case, it is true, 
the Court in which the suit was institut- 
ed had no jurisdiction whatever over the 
subject-matter, and we have been asked 
to distinguish that case from the present 
on the ground that, in the present in- 
stance, there is jurisdiction in the Munsif's 
Court over the subject-matter of the suit 
up to, at all events, the value of Rs. 1,500. 

I cannot accept this argument, because I 
can see no difference in principle between 
a case where a Court has no jurisdiction 
over the subject-matter and a case where 
a Court has no jurisdiction over subjectr 
matter valued at over a certain amount. 
The subject-matter of the suit in this 
case is property worth Rs. 5,000. The 
Court of the Munsif had no jurisdiction 
whatever to try the case and it seems to 
me, once a limit is placed upon the 
pecuniary valuation of the property which 
may be the subject of a suit in a certain 
Court, that you cannot say that the 
Court has any jurisdiction in regard to 
property of a value over and above that 
limit. 

If that is so, it would appear to fol- 
low from the decision of their Lord- 
ships in the case of Ledgard v. Bull (2) 
that the District Judge had no jurisdic- 
tion to transfer the case under S. 24, 
Civil P. C., so as to confer jurisdiction 
upon the Munsif’s successor or substitute, 
in this case substitute, because bis suc- 
cessor had not jurisdiction to try a case 
of over Rs. 1,000 The next point which 
was mentioned but not really pressed 
was that the plaintiff should be allowed 
under S. 14, Lim. Act, to deduct the 
time which was occupied in prosecu- 
ting the suit instituted in the Munsif’s 
Court from the period of limitation. The 
short answer to this is, that the District 
Judge has found, as a fact, that the plain- 
tiff was not acting in good faith in 
valuing the property at Rs. 1,500 and in 
instituting her suit and prosecuting it in 
the Munsif’s Court, and in support of 
his finding, he relied upon S. 2, Cl. 7, 
Lim. Act, which provides that nothing 
shall be deemed to he done in 
good faith which is not done with due 
care and caution. As he was satisfied 
that due care and caution had not been 
exercised on the part of the plaintiff in 
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this case, but, rather, that she deli- 
berately valued her suit at Rs. 1,500 in 
order to brinj* it before the Munsif as the 
Subordinate Tudge had already dismissed 
her objection under O. 21, R. 68, he 
thought that there ware no merits to 
enable him to come to the conclusion that 
she had been acting in good faith. He 
found as a fact that it was not a bona 
fide mistake and that S. 14, Lim. Act. 
had no application to the circumstances 
of the case. In these circumstances 
I have come to the conclusion that 
the learned District Judge was right in 
holding that the suit was barred by limi- 
tation, and that is sufficient to dispose 
of this case. 

The other question however was ar- 
gued before us at some length, and I think 
it is desirable to state shortly the con- 
clusions at which I have arrived on that 
question. It was contended, in the first 
instance, that the learned District Judge, 
in arriving at his conclusions of fact, had 
not taken into consideration certain fea- 
tures of the evidence which had been 
dealt with by the Subordinate Judge. 
The principal feature, and practically 
the only feature, which it is claimed the 
District Judge did not deal with specifi- 
cally in his judgment was the fact which 
was referred to in the judgment of the 
Subordinate Judge, that the defendant 
2nd party, the judgment-debtor in this 
case, had paid off a decree held hy an- 
other party for Rs. 15,000, and had also 
paid off a sum of Rs. 20,000 due under 
the decree of the defendants 1st party, 
the decree-holders and it was in evidence 
that he was still in possession of 
property which yielded an income of 
Rs. 6,000 and therefore it could not 
be argued that he had no means to 
repay the defendants 1st party. It is 
quite true that the District Judge does 
not appear to refer specifically to this 
portion of the evidence relied upon by 
the Judge of the trial Court, but it can- 
not bo supposed that the reasons which 
actuated the Suboi-dinate Juige were not 
present to the mind of the District Judge 
at the time he gave his judgment, nor is 
it, in my oi»inion, necessary that he 
should deal in detail with the whole of 
the reasons which induced the Subordi- 
nate Judge to arrive at the conclusions of 
fact at which he did. The learned Dis- 
trict Judge goes through the main fea- 
tures of the case very carefully, weighs 


them, and for reasons which cannot now 
be impugned, he comes to the conclusion 
that the document in question relied 
upon by the plaintiff was not a bona fide 
document and, further, that there was no 
evidence bo satisfy him that the plaintiff 
ever was in* possession of the property at 
all ; in other words, that her husband re- 
mained in possession of the property and 
that the so-called deed'of baimokasa had 
not been intended to be acted upon at all. 
He further came to the conclusion that 
the object of this transaction was to de- 
feat and delay the creditors. 

The second argument adduced on be. 
half of the appellant on this part of the 
case was, that the learned Judge had 
wrongly placed the onus upon the appel- 
lant of proving, not only the actual fact 
of transfer and consideration paid, but 
the further fact that the deed in question 
was really what it purported to be, that 
is to say a bona fide transaction meant 
to pass the property. It was contended 
that, once the transaction had been 
proved and the fact that the 
was for good consideration, the 
onus lay upon the persons impugning that 
deed to prove that it was not a bona fide 
transaction, and for this contention the 
case of Suha Bibi v. Baigobind Das (3) 
was relied upon. The facts of tliat case 
were certainly somewhat similar to the 
present and the onus tliere, of proving 
that the document relied upon was not a 
bona fide valid transaction, was placed 
upon the defendant in the suit. But 
although in ordinary cases I think it may 
be accepted that when once a transfer is 
proved and the passing of consideration 
shown the onus then lies upon the person 
impugning the document to prove that it 
is not a valid and bona fide transaction, 
still, in the present case the suit is one 
brought under O. 21, R. 63, Civil P. G., 
which is in effect, as pointed out in the 
case of Jam xhar Kumari Bibi v. Aslcaran 
Boid (4), a suit to set aside an order passed 
under O, 21, R. 58, and therefore the' 
onus lies upon the person relying upon' 
the deed of transfer nob merely to })rove 
that it was properly executed, and tliat 
consideration passed, but tliat the docu- 
ment is really wliat it purports to bo and 
is not merely a colourable t ransaction. 
This question was not specifically dealt 
with by the learned Judges wlio decided 

“(‘ ) U^SGl 8"All7i78."' “ 

(4) UG151 30 I. C. 8S5. 



350 Patna Lalji Tewari 

the case of Suba Bihi v. Balgobind Das 

( 3 ) and the incidents attaching to a suit 
under O. 21, R. 63, in so far as they 
affect the burden of proof, do not api^ear 
to have been considered in that judgment. 
But in the case I have just referred to, of 
Jamakar Kumari Bibi v. Askaran Bold 

( 4 ) , this very question was raised, and dis- 
cussed and determined. 

A Full Bench of the Calcutta High 
Court, consisting of Sir Lawrence Jenkins, 
O. J., Woodroff'e and Mookerjee, JJ., 
three distinguished Judges of that Court, 
having considered this question as to the 
onus of proof in a suit, such as the pre- 
sent suit, brought under O. 21, R. 63, 
came to the conclusion that in a suit to 
set aside an order made adversely to the 
plaintiff on a claim to property preferred 
by her in execution proceedings, on the 
ground that the property belongs to her 
in her own right and not as a benamidar 
for the judgment- debtor, the onus is on 
her to show affirmatively that not only 
the ostensible but the real title also is in 
her. The burden cast on her is not dis- 
'charged by merely pointing to the inno- 
cent appearance of the instruments under 
which she claims; she must show that 
they are as good as they look. The 
defendant is not to make out that they 
are colourable. That is a decision of three 
Judges of the Calcutta High Court in 
whicli this very question was discussed 
and determined, and I see no reason for 
differing from the conclusions therein 
arrived at. Accepting the ruling laid 
down there as I do, it seems to me that 
the learned District Judge was perfectly 
right in holding, as lie did, that the onus 
lay upon the plaintiff’ to prove not merely 
the execution of the document and the 
passing of consideration, hut also the 
further fact that the document was, to 
use the language of Sir Lawrence Jenkins, 
“as good as it looked.” 

The next point which was raised by 
the appellant was that in a suit of this 
nature it was not competent to the 
defendant to set up as a weapon of defence 
S. 53. T. P. Act. and that until they had 
taken proper proceedings in a Court of 
competent jurisdiction to set aside the 
transfer, they could not in a suit of this 
nature contend that the transfer was 
voidable and so defeat the plaintiff’s claim 
and for that proposition certain decisions 
of the Madras High Court were relied 
upon. It is not necessary to refer to 
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them all, but the principal decision which 
was relied upon was t at of Palaniandi 
Cketti V. Appavu Ghetiiar (5). The first 
part of the head-note which was relied 

upon by the appellant is this: 

“In a declaratory suit under O. 21, R. 63,. 
Civil P. 0., by a vendee from the judgment-debtor, 
the decree-holder cannot plead' in defence that 
the sale was in fraud of creditors and could not 
prevail over his decree. If the sale was prior to 
the attachment the decree-holder must first set 
aside the sale by a separate suit.” 

But it must be pointed out that the 
judgment proceeds upon the assumption 
that the transaction in question was a 
real one and that it effected and was 
meant to effect a real transfer of the pro- 
perty from the tranferor to the trans- 
feree, that is to say that it was not merely 
a colourable transaction. In the present 
case it has been found upon the issues 
raised that the transfer was not a bona 
fide transfer at all, that the plaintiff in 
the suit never had possession of the pro- 
perty and that it was not therefore a 
valid transaction, and therefore the deci- 
sion arrived at in the case just mentioned 
does not appear to me to have any ap- 
plication to the facts of the present case. 

The result of the findings is that the 
baimokasa deed in this case is not merely 
voidable at the option of the creditors, 
but it is in fact void and only colourable 
and was never meant to be acted upon, 
and the mere fact that the transaction 
was one which was carried out with 
intent to defeat, or delay or defraud 
creditors does not in itself bring it within 
the operation of S. 53, T. P. Act, which 
contemplates a transfer binding between 
the parties but voidable only at the option 
of the persons specified in the section. 
For these reasons I have come to the con- 
clusion that this appeal must fail upon 
both points raised by the appellant and 
must be dismissed with costs. 

Foster, J. — I agree. 

V. s . / R . K . A we al dismi ssed . 

(51 ri9l6] 34 l^C. 778. 
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orders of Small Cause Court Judge., 
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Criminal P. C (5 of 1898). S.19S— (Per 
Full Bench), S. 195 (7) (c) applies to Small 
Cause Court — Order granting or refusing 
sanction to prosecute passed by Small Cause 
Court — Court proper to review is District 
Court. [Jtoala Prasad, J., dissenting). 

Held’, by a majority of tho Court ( Jtoala 
Prasad, J., dissenting), that 01. (o), sub-S. 7. 
S. 195, applies to a Small Cause Court, and that 
the authority to review an order made by the 
latter Court granting or refusing sanction to 
prosecute is the District Court within who.so 
local limits the Small Cause Court is situate. 

[P 353 C 2: P 356 0 H 

Juala Prasad, J., — Neither sub-S. 7, S. 195, 
nor any of its Cls. (a), (b) or (c) applies to 
Courts of Small Causes. Under sub-S. 6 of that 
section an application can be made both to the 
District Court and to the High Court for the 
purpose of revoking or granting a sanction given 
or refused by a Court of Small Causes. As a. 
matter of procedure however such applications 
should not, except under special circumstances, 
be entertaintd by the High Court: The scope of 
S. 195, Examined and discussed. 
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Yunus and Ham Prasad — for Peti- 
tioners. 

Sultan Ahmad and Monoliar JOall — 
for the Crown. 

Atkinson, J. — Tiiis application in 
revision comes before this specially con- 
stituted Bench on a reference made by 
my learned brother .Twala Prasad, J., and 
myself with the consent of the Chief 
Justice. 

The question which arises for decision 
in this application is to what Court, if 
any can an application, with respect to 
a sanction given or refused by a Court 
of Small Causes under S. 195, Criminal 
P. C., be made for its revocation or grant 
as tlie case may be ? Before dealing 
speciGcally with the point requiring 
determination, it is desirable briefly to 
examine the scope of S. 195, Criminal 
P. C., and the procedure laid down with 
reference to the rights created thereby. 
S. 195, Criminal P. C., confers upon 
certain authorities the right of granting 
sanction to prosecute certain individuals 
for olfences against the specific sections 
of the Penal Code mentioned therein. 
The power conferred to grant or refuse 
sanction rests (a) with certain public 
servants, and (b) w-ith Courts before 
whom offences against public justice may 
have been committed. 

By sub-S. (2), S. 195, Criminal P. G. 
the term Court" is defined, and ‘‘Court*’ 
is therein declared to mean a civil, Re- 
venue or criminal Court, but does’ not 
include a Registrar or a Sub-Registrar 
under tho Registration Act of 1877. 


Therefore, I take it, the term “Court’* 
applies without restriction to the general 
classification of all civil Courts, all 
Revenue Courts and all criminal Courts. 
Sub-S. (6), S. 195 provides that any sanc- 
tion given or refused may be revoked or 
granted by any authority to which the 
authority granting or refusing it is sub- 
ordinate. Sub-S. (6) however does not 
apparently give an express and unquali- 
fied right of appeal to the persons or par- 
ties against whom sanction has been 
given or refused respectively. It is merely 
an enabling section authorizing a su- 
perior authority to review an order of 
sanction granted or refused by a sub. 
ordinate authority. 

The word “authority”, as used in 
S. (6), applies to public servants within 
the meaning of Cls. (a), Sub-S. (l) and 
to Courts within the meaning of 01. (b)' 
and (c), sub-S. (l). When how'ever the 
authority granting or refusing sanction 
to prosecute is a Court, then the provi- 
sions of sub-S. (6) apply and regulate tho 
procedure to be adopted with reference 
to the authority to be vested with power 
to raview a sanction antecedently given 
or refused. Sub-S. (7) runs as follows: 

‘‘For the purposes of this section every Court 
shall be deemed to be subordinate only to tho 
Court to which appeals from the former Court 
ordinarity lie.” 

Then by way of explanation of tha 
moaning and purport of sub S. (7) are 
added three Clauses, (a),(b)and (c) for the 
purpose of defining when one Court is or 
may be deemed to be subordinate to an- 
other, with a view of ascertaining the 
Court which has power to review a sanc- 
tion to prosecute granted or -refused by a 
Court subordinate to it. S. 195, Criminal 
P. C., is self-contained and provides its 
own procedure, and from within the four 
corners of the section itself we must 
ascertain its true meaning and intent. 

Sanction to prosecute the petitioners 
Lalji Tiwari and Bipak Tiwari was gran- 
ted by the Judge of the Small Cause 
Court of Chapra on 31st Junuary 1919 
under Ss. 209, 210, 467 snd 471, I, P 0 
read with S. 195. Criminal P. C.*. From’ 
the sanction so granted application was 
made by the petitioners respectively by 
separate applications to the High C’curb 
to revoke the sanction so granted by the 
Judge of the Small Cause Court of 
Chapra. It was contended before us tliat 

in such cases the High Court is tho au- 
thority within tiie meaning of sub-S. (7) 
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S. 195, to review a sanction granted or 
refused by a Sinall Cause Court Judge, 
inasmucli as tbe Court of Small Causes 
is immediately subordinate to the High 
Court, as appeals fiom a Court of Small 
Causes lie directly to the High Court by 
virtue of the provisions of S. 25, Provin- 
cial Small Cause Courts Act of 1887. 

Mr. Yunus argues that the right to re- 
view a sanction given or refused by a 
Small Cause Court is only entertainable 
by the High Court, and he relies upon 
sub-S. (7). S. 195. The argument of Mr. 
Yunus is based entirely on the right of 
revision and superintendence exercisable 
by the Pligh Court over a Court of Small 
Causes under S. 25, Small Cause Courts 
i\ct, and be contends that S. 25 confers 
in a modified form a right of appeal 
even though applications presented 
under S. 25 to the High Court may 
be revisional; and he cites in support 
of this contention a case reported 
as Sheo No-udan Prasad v. Emperor 
(l), in which it was laid down 
that an applic ition. in revision is an ap- 
peal in a modified form. However we 
feel unable to assent to the first brancli 
of the argument addressed to us by Mr. 

Yunus. 

Sub-S. (7), S. 195 refers to oases in 
which an unqualified and absolute right 
of appeal is given from the decision ly 
one Court to another at the instance of 
a party to the litigation before it. b. ^o. 
Pi-ovincial Small Cause Courts Act cloes 

not confer an absolute and the 

right of appeal. It merely enables the 

High Court in the exerc.sa.of its discre- 

tionand power «« SmaH 

revise the proceedings of the Small 

Cause Court with a view of seeing that 
Kistice is done and that the law is pro- 
uerlv applied and administered. In no 
gense therefore can it be said that the 
High Court is the Court to w'hich ap- 
peals from Small Cause Courts ordi- 
narily He, in the sense contemplated by 

3 ub-S. (7),S.195. .iut 

Alternatively Mr. Yunus suggests that 

if his first argument (ails that then 

there is no Court in existence capable of 

reviewing a sanction to prosecute given 

or retuse-I by a Small Cause Court; and 

in support of this contention he relies 

upon what he conceives to be the tiue 
construction of 01. (c). eub.S (7), which 
he argues hfLs no application to a bmall 
“"TiyYiyiS] 3 pat. Li. j. 681=46 I. C. 977. 


Cause Court and reliance is placed in 
support of this proposition upon the rul- 
ings reported as Ajudhya Prasad v. Ram 
hal (2), Ambica Ternary v. Emperor (3) 
and Sukhdeo Singh v. District Magis- 
trate of Muzaffarpur (4). 

Mr. Yunus admits that 01s. (a) and (b), 
sub-S. (7), S. 195, Criminal P. 0., 
cannot apply to a Small Cause Court, in- 
asmuch as there is no Court (if bis first 
argument fails) to which an appeal ordi- 
narily lies from a proceeding in a Small 
Cause Court; and thus it is conceded that 
the only clause of sub-S. (7) which can 
apply with reference to the question now 
requiring determination by this Oourt^ is 
Cl. (c): and in suport of this contention 
reliance is strongly placed on the reported 
decisions of this Court which were de- 
cided by our late and distinguished Sir 

Edward Chamier, 0. J., that 01. (o) does 

not apply to a Small Cause Court and 
that therefore a Small Cause Court is a 
Court whose orders as to granting and 
refusing sanction to prosecute are im- 
muna and incapable of review by any 
superior authority whatsoever. Of. foj 

runs as followsi in l 

'‘Where DO appeal lies, such Court sh^l be 

deemed to be subordinate to the principal Court 
of original jurisdiction within the local hmita 
of whose jurisdiction such first mentioned Court 

is situate.*' 

Two contentions are put forward as to 
what is the construction of this clause. 
The first is that the principal Court of 
original jurisdiction in any district or 
area defined by the Local Government 
under its powers is the District (^urb, 
but that inasmuch as the District 
has DO original jurisdiction in Small 
Cause Court suits that therefore no right 
of review can rest with it in respect of 

sanctions granted or' refused by a Small 

Cause Court. The second contention aa- 
vanned is that on the authority of the 
decisions cited, Cls. (a), (b) and (c) sub- 
S. 7, S. 195, Criminal P. C., deal not 
with Courts granting or refusing sanc- 
tion to prosecute, but to cases in which 
sanction to prosecute has been granted or 
refused, and that consequently Cl. (c) ap- 
plies to a proceeding of a non-appealable 
character in an original suit in which 
an appeal lay. This argument was as- 
sented to by a Division Bench of the 
Allahabad High Court reported as 

(2) 34 All. 197=13 I. C. 284 

(9) U9161 1 Pat. L. J. 206=34 J. 0- 320. 

(4) [1917] 2 Pat. L. J. 1=38 I. C. 754. 
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tihya Prasad v. Ram Lai (2) and as a 
logical extension of the ratio decidendi 
of that decision, Chamier, C. J., held in 
this Court in a case reported as Ambica 
Teioary v. Emperor (3) that a Small 
Cause Court was not directly or indirectly 
within the purview of Cl. (c), sub-S. (7), 
S. 195. Criminal P. C. 

Roe, .T., following the decision of Sir 
Edward Chamier in this Court, likewise 
yielded to a similar contention, and held 
that the District Court was not the Court 
of original juriaiiction with reference to 
Small Cause Court matters and suits, 
and that the District Court could not 
therefore be said to be the authority 
contemplated by Cl. (c) for reviewing 
sanctions granted or refused by a Small 
Cause Court situated within its ter- 
ritorial limits. Roe, J., further held 
that on the true construction of Cl. (c), 
sub-3. (7), the only Court of original 
jurisdiction in existence in respect of 
Small Cause Court matters was the 
Small Cause Court itself and that there- 
fore the Small Cause Court was the only 
authority capable of reviewing its own 
decisions granting or refusing sanction to 
prosecute. This doeision was criticised 
in 'the Full Bench ruling reported as 
Ghidda Lai v. Bhajan Lai (5), and, as 
was pointed out, such a construction of 
Cl. (c), suh-S 7, would lead to hopeless 
anomaly and render the interpretation of 
sub-S. 7, S. 195, an obvious absurdity 
ft result wliich we must presume the 
legi -ilat.ure never intendoil according to 
the established rule for the construction 
of statutes. 

The futidamontsl error underlying the 
decision of the Division Bench of the 
Allahabad High Court reported as 
Ajudhya Prasad v. Ram Lai (2) appears 
to us to be in construing suh-S. 7,3. 195l 
and the explanatory clauses annexed 
thereto as dealing only with cases in 
which appeals lie to certain Courts. It 
appears to us for the luirpose of construing 
8ul)-S. 7. 195, to be immaterial whether 
An appeal lies in certain c-^sos or not ; 
but the vital consideration is whether au 
appeal ordinarily lies from one Court to 
another superior to it, au 1 to wliich the 

first Court isas a general rule -uborrl inate. 

If this then he the true coiistruetion of 
ftuh.S. (7^ as we believe it is. then 
Cl. (c). sun-S. (7), cannot have the res- 
tricted a'ld lirnitel interpretation put 

(5; Cldl”! 'iO All. G57=4-J 1. C. 1C7 
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upon it by the Division Bench of the 
Allahabad High Court in the ruling 
already referred to. 

Sub-S. 7 purports to define when a 
Court is subordinate to another ; and in 
order to make the meaning of the legis 
lature clear illustrations are appended to 
that subsection in sub-Ols. (a), (b) and 
(c) for the purpose of showing when one 
Court is or is deemed to be subordinate 
to another. The illustrations contained 
in Cis. (a) and (b) are free of difficulty; 
and 01. (c), we think, was intended to 
apply where no appeal at all lay from 
the Court exercising the functions and 
powers conferred by 3. 195, Criminal 
P. C. A Small Cause Court is such a 
Court, because no appeal lies from it 
save and except by way of revision under 
S. 25, Provincial Small Cause Courts 
Act .and to a limited extent in certain 
respects under S. 24, Small Cause Courts 
Act to the District Judge. 

The majority of us are of opinion that 
Cl. (c), sub-S. 7, S. 195, Criminal P. O., 
applies only to Courts from which no ap- 
peal lies, whether the Court be a civil 
Court, a criminal Court or a Revenue 
Court. 

The Government Advocate however 
submits a very clear argument in answer 
to the case put forward on behalf of the 
petitioners by Mr. Yuuus. Shortly sum- 
marized, the Government Advocate’s 
contention is that in cases of Small 
Cause Courts a review* of a grant or re- 
fusal to sanction to prosecute is only 
entertainable by the District Judge's 
Court, and not by the High Court. This 
argument on behalf of the Government 
Advocate is subdivided into two branches: 

It appears that in this province only 
one Small Cause Court was created under 
the provisions of the Small Cause Courts 
Act of 188^ and that that Court is the 
Small Cause Court situate at Dinapur. 
In ev*ory other district a Subordinate 
Julge or Munsif is vested with the 
powers of a Small Cause Court Judge 
under S. 25, Civil Courts Act of 1887 ; 
and thus the Government Advocate con- 
tends that the Subordinate Judge or 
Munsif, as the case may bo, vested with 
the powers of the Small Cause Court 
Julge is still, while acting as a Small 
Cause Court Julge, neverthele.ss a Munsif 
or a Subotdinate Ju l.ge, as the case may 
bo. an<l tliat in testing the right of tlie 
authority to review a sanction given or 
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refused by a Subordinate Judge or a 
Murisif ^vhile so acting as a Small 
Cause Court Judge the authority to 
review such sanction is with the tribunal 
to whom an appeal ordinarily would 
lie from a Subordinate Judge or a 
Munsif as such ; and that, therefore 
the provisions of Cl. (a), sub-S, 7, come 
into play and the authority to review 
such sanction given by a Subordinate 
Judge ora Munsif vested with powers 
of a Small Cause Court Judge is the 
Court to whom an appeal would ordin- 
arily lie from each of them. This argu- 
ment was strongly assailed in reply; and 
incur opinion, it is not well founded. The 
Subordinate Judge or Munsif vested with 
powers of the Small Cause Court’s Judge 
exercises, while acting as such, a differ- 
ent and wholly distinct jurisdiction from 
that which they exercise either as a 
Subordinate Judge or as a Munsif; and 
consequently that the limitations and 
rights and obligations attaching to their 
jurisdiction as a Subordinate Judge or a 
Munsif cannot afi'ect the rights and obli- 
gations which they exercise in their capa- 
city as a Judge of a Small Cause Court. 
The two jurisdictions are materially in- 
dependent of each other. 

In tlie alternative the Government- 
Advocate contends that then the present 
applications are governed by Cl. (c), sub- 
S. (7), and he argues that in every case 
where no appeal lies from a Court that 
then the authority to review a grant or 
refusal to sanction a prosecution is the 
luincipal Court of original jurisdiction 
within the local limits of whose_ jurisdic- 
tion such first-mentioned Court is situate 
and he urges that this applies in every 
case whether it be civil, criminal or 
revenue. 

The learned Government- Advocate con- 
cedes that DO appeal lies directly from 
a Small Cause Court to the District 
Judge's Court as such, save within the 
limits of S. 24, Small Cause Courts Act; 
but be contends that Cl. (c) was not 
designed to create now or disestablish 
existing rights or to fetter a jurisdiction 
antecedently existing, but that it was 
merely designed to constitute an autho- 
rity which should be deemed for the pur- 
pose of Cl. (c) as the authority capable of 
reviewing a sanction to prosecute granted 
or refused by a Court from which no 
uiipcal liy. In Ihe prior Code of Crimi- 
nal Procedure in 1882, the clause which 
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corresponds to Cl. (c). sub-S. (7) of tha 
present Code provided that in the case of 
Small Cause Courts the right of review 
in matters of sanction should rest with 
the Sessions Court. This was an extra- 
ordinary provision to have enacted, inas- 
much as the Court of Session as a Crimi- 
nal Court had no jurisdiction whatso- 
ever over a Court of Small Causes. How- 
ever the enactment contained in the* 
prior Code of 1882 may be regarded ta 
afford some indication of why the change- 
was made in 01. (c) as it at present 
stands; the idea being to take away the- 
power of review from the Sessions Court, 
viz., a criminal Court, and giving it to* 
the civil Court of principal original juris- 
diction in which the Small Cause Court 
is within the limits of the territorial 
jurisdiction of the District Court situate.. 
The later enactment is no more arbitrary 
than the prior enactment, and for ap- 
parent reasons the principal civil Court 
was given a special jurisdiction to review 
sanctions granted by a Court exercising 
a civil jurisdiction from whom no appeal 
lay. 

District Judge is defined by Cl, 15, 
General Clauses Act of 1897 as being the 
Judge of the principal Court of original 
jurisdiction in which the District Court- 
is situate. It would appear that there is 
no corresponding statutory enactment- 
defining a principal Court of original 
jurisdiction referable to criminal and re- 
venue matters and proceedings; but by 
analogy it would seem to be that in' 
criminal cases the District Magistrate is 
the Court of original criminal jurisdiction, 
while in revenue cases the Collector is 
the Court of original jurisdiction. Shortly 
summarised, therefore Cl. (c) clearly ap- 
pears to bear the interpretation that 
where no appeal lies from a Gourc ad- 
ministering civil, criminal or revenue 
jurisdiction respectively, that then the 
puincipal Court of each of such classifica- 
tions of jurisdiction shall be deemed the 
principal Court for reviewing sanctions 
granted or refused by a Court in respect 
of each from which no appeal lies. It was 
contended by Mr. Yunus that the Small 
Cause Court, though a Court, is not a 
civil Court; and the only ground sugges- 
ted to support such a contention was 
that the Small Cause Court as a civil 
Court was not mentioned in the enumera- 
tion of civil Courts specified in the Civil 
Courts Act. 
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With great respect to Mr. Yunus’s 
argument we think it is entirely and ab- 
solutely unfounded. The test is not whe- 
ther the Court is within the purview of 
the Civil Courts Act; but whether it is a 
Court constituted for the administration 
of civil justice, and regulating the civil 
rights of His Majesty’s subjects inter se. 
Undoubtedly the Small Cause Court is 
a Court exercising civil jurisdiction, and 
as such is within the general scope and 
purview of S. J95, Ciminal P. 0 

However the question which we have 
to consider has been recently the subject 
of a considered judgment of a Full Bench 
of the Allahabad High Court, presided 
over by the Acting Chief Justice, with 
his colleagues Piggott and Walsh, JJ. The 
Allahabad High Court unanimously held 
that the decision of Sir Edward Chamier 
reported as Ajudhya Prasad v. Pam 
Lai (2) was an erroneous expression of 
the law; and the Allahabad High Court 
reversed the authority of the decision, 
which was challenged, and likewise 
the Allahabad High Court dissented in 
strong and definite terms from the de- 
cisions of this Court reported as Ambica 
Tetuary v. Emperor (3) and Suhhdeo 
Singh v. District Magistrate of Muzaf. 
farpur (4). By the ruling of the Full 
Bench of ihe Allahabad High Court it is 
now the positive law of the United Pro- 
vinces that Cl. (3), sub S. (7), S. 195. 

Criminal P. C., applies to a Small Cause 
Court, and that the authority to review 
its orders granting or refusing sanction to 
prosecute is the District Court in which 
such Small Cause Court is situate. 

Following the decisions already refer- 
red to in this Court the mattei* was also 
agitated in the Calcutta High Court and 
discussed in a ruling reported as Nibaran 
Chandra v. Akshoy Kumar Banerjee (6), 
and in that case tlie learned Judges of the 
Calcutta High Court hold that it had al- 
ways been the universal practice in Ben- 
gal that in respect of Small Cause Courts 
constituted under the Provincial Small 

Cause Courts Act of 1887 that the Dis- 
trict Court was tbeCourt to review* grants 
oi refusals of sanctions to prosecute made 
by a Small Cause Court; and that the 
practice was too long settled and too 
firmly established to ad/nit cf being re- 
viewed at so late a period of time, and 
accordingly the Calcutta High Comb de- 

cjhiel to follovv the decisions of this 

(C) [19171 U I. C. 311. 


Court reported as Ambica Tewary v. 
Emperor (3) and Sichhdeo Singh v. Dis- 
trict Magistrate of M u~af farpur ( 4 ) res- 

t^Gctively. So also in a ruling reported as 
Jamna Das v. Sahapathy Chetti ( 7 ) the 
High Court of Madras declined to follow 
the decisions of this Court. It has been 
stated more than once by distinguished 
Judges of this Court that where a uniform 
course of practice existed referable to par- 
ticular legal principles in the province of 
Bengal before the partition, that then 
this Court would recognize such practice 
in Che administration of law in this pro- 
vince. Therefore on the grounds of con- 
tinuity from long. established practice I 
would have thought that in this province 
at least a new departure would not have 
hastily embarked on without considera- 
tion which was inconsistent with the prior 
existing practice prevailing in old Bengal 
when the present province of Behar and 
Orissa fell within its jurisdiction. 

However the decision of Sir Edward 
Chamier reported as Ajudhya Prasad v. 
Tiam Lai (2) having been so severely cri- 
ticized, the entire foundation to support 
the authority of his pronouncement in 
this Court as declared in the ruling re- 
ported as Ambica Tewary v. Emperor (3) 
loses much of its weight. Having consi- 
dered very carefully all the authorities, 
and finding that in all the other High 
Courts in India the practice is in confor- 
mity w ibh the law as now der-laied by 
the Full Bench ruling in the Allahabad 
High Court, w'e are of opinion that the 
law laid down in Ajudhya Prasad v. 
liam Lai (2) and the two subsequent cases 
in this Court reported as Ambica Tewary 
V. Em 7 -eror (3) and Sukhdeo Singh v. 
j)istrict M agtstrate of Muza f far pur (4) 
can no longer bu regarded as a sound or 
proper legal interpretation of 8. 195, 
Giiminal P, C. Just one ad.litional word. 
Cl. (c) only deems a certain Court to be 
an autliority to review a sanction granted 
or refused by a Small Cause Court. It in 
no way affects the antecedent jurisdiction 
of the Small Cause Court, nor does it en- 
large the powers of the District Court, 
viz., the principal Court within whose 
local limits tlie Small Cause Court is 
situate. S. 195 merely provides tliat the 
Di>tricb Court shall he deemed, viz. 
s'lall he consirlere 1 or taken to ho the 
authority to review; and this is so irres- 
p^ativf) of the fact that tho District 
(7) LlOll] 3G Mad. 138=12 I. C. 521. 
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Courb as bhe principal Court of original 
jurisdiebion is nob a Courb in respect 
of which the Small Cause Court stands 
in any relationship in the exercise of 
its original jurisdiction as such. Con- 
sequently the majority of this Court is 
of opinion that the application as pre- 
sented on behalf of the petitioners to bhe 
High Court is not enbertainable under the 
provisions of S. 195, Small Cause Courts 
Act, and that bhe proper Courb to review 
the order of the Small Cause Court is the 
District Court of Chapra. 

The law however has been in some 
doubt; and therefore we think it would 
be unfair to the petitioners to deprive 
them now of exercising the right to which 
we believe they are entitled as a result 
of this decision. Accordingly we shall 
give the petitioners leave bo withdraw 
the applications made to this Courb with 
a view of presenting the same to the 
District Court for its consideration, as 
bhe authority indicated by law to review 
orders made in such cases as the present. 
Sanctions granted or refused by a Small 
Cause Courb may come before this Court 
in its revisional jurisdiction under S. 115, 
Civil P. G., or possibly under S. 107, 
Governnienb of India Act, but not 
tainly under the provisions of S. 195, 
Criminal P. G., which is self contained 
and marks out and defines bhe procedure 
applicable in its own terms. Accordingly 
both these petitions are dismissed. 

Das, J. — I concur in the judgment 

delivered hv Atkinson, J. 

Jwala Prasad, J— The question for 

sanction to prose- 
bv a Judge of a Small Cause Court is appeal* 
under the provisions of S. 195, Criminal 
T* C • and if an appeal ia sustainable, to what 
Court does such an appeal lie.” 

The first part of the question must be 
answered in the affirmative. Although, 
strictly speaking, there is no right of 
appeal against an order giving or refusing 
sanction under S. 195, Criminal P. C., 
any person aggrieved by such an order is 
entitled to apply for the setting aside of 
the same. Such a right was given by the 
former Code of Criminal Procedure of 
1&82. under which an application against 
an order passed by a Small Cause Court 
under S 195 was enbertainable by the 
Court of Sessions for the division within 
which the Small Cause Court was situate * 
and to which it was declared to be sub- 
ordinate by an express enactment in the 


section. The present Code has only 
omitted the provision of the former Code 
declaring a Court of Small Causes to be 
subordinate in the matter of giving or 
refusing sanction to the Court of Sessioos 
but has not taken away the substantive 
right of making an application to a supe* 
rior authority. The right has been re- 
affirmed in clear and unambiguous terms 
in sub-S. 6, which provides that 

“any sanction given or refused under this section, 
may be revoked or granted by any authority to 
which the authority giving or refusing it is sub- 
ordinate.” 

The word “authority” has been ad- 
visedly used in the subsection in order 
to include a “public servant” where sanc- 
tion is given or refused under 01. (a), 
sub-S. (l), in resjiecb of offences men- 
tioned therein, and a “Court” where 
sanction is given or refused under Ols. (b) 
and (c). sub-S, (l). In either case the 
sanction given or refused may be revoked 
or granted by the authority to which the 
“public servant” or the Court, as the 
case may be is subordinate. A sanction 
given or refused by a-Judge of a Small 

Cause Court comes under 01. (b) or (c), 

sub-S. (l) and is liable to be revoked or 
granted by any authority to which the 
Court of Small Causes is subordinate and 
an application for the same purpose may 
be made to such an authority. In order 
therefore to answer the second part of 
the reference, namely, to what Court an 
application against the order made by a 
Small Cause Court under S. 195 w'ould 
lie, it is necessary to find out the autho- 
rity to which a Court of Small Causes 
is subordinate. Under S. 3, Civil P. 0., 
and the Small Cause Courts Act, S. 28, 
a Court of Small Causes is subordi- 
nate both to the District Court and the 
High Court within the territorial limits 
of which the Small Cause Court is situate. 
By “District Court” is meant the princi- 
ple civil Court of original jurisdiction with- 
in the local limits of a district presided 
over by a District Judge [vide S. 2 (4) 
Civil P. 0. and S. 3 (16), GeneralOlausee 
Act.] Accordingly, Piggott, J. in the Full 
Bench case of Chidda Lai v. Bliajan 
Lai (6) came to the conclusion that 

‘‘t)ie Judge of a Court of Small Causes ia an 
autboritv subordinate, within the meaning _o 
sub-S. 6. both to the High Court and to the Dis- 
trict Court and that according to this 

sub'cc ion therefore a person against whom an 
order givi'-g sanction has been pAS«ed ® 

Judge of a Small Cause Court tvould be entitled to 
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pply for revocation of the same either to the 
District Judge or to the High Court.” 

"With this view I entirely agree. It 
is however contended that under aub- 
S. 7 a Small Cause Court should be 
deemed subordinate only to the District 
Court and that the right of making an 
application under sub-S. 6 is therefore 
restricted to that Court only. Sub-S. 7 
runs as follows: 

“For the purposes of this section every Court 
shall be deemed to be subordinate only to the 
Court to which appeals from the former Court 
ordinarily lie, that is to say: (a) where such 
appeals lie to more than one Court, the appellate 
Court of inferior jurisdiction shall bo the Court 
to which such Court shall be deemed to be sub- 
ordinate; (b) where such appeals lie to a civil 
and also to a Revenue Court, such Court shall 
be deemed to be subordinate to the civil or Re- 
venue Court according to the nature of the case 
in connexion with which the offence is alleged 
to have been committed; (c) where no appeal 
lies, such Court shall bs deemed to be subordi- 
nate to tlie principal Court of original jurisdic- 
tion within the local limits of whose jurisdiction 
such drst uientioued Court is situate.” 

Ib has to be seen whether and which 
of the aforesaid 01s. (a), (b) and (c) of 
sub-S (7) would apply to a sanction 
given by a Court of Small Causes. 
Broadly speaking, no appeal ordinarily 
lies from the decision of a Court of Small 
Causes and hence the main sub-S. 7 with 
Cls. (a) and (b) has obviously no applica- 
tion. The doubt and difficulty has hith- 
erto arisen with respect bo Cl. (c) only, 
bub the learned Government Advocate 
contends that Cl. (a) would apply to a 
sanction given by a Subordinate Judge 
in the exercise of his jurisdiction as a 
Judge of a Court of Small Causes con- 
ferred upon him under S. 25, Civil Courts 
Act 12 of 1887. It is argued that an 
appeal ordinarily lies from the decision 
of a Subordinate Judge exercising civil 
jurisdiction under the Civil Courts Act, 
and hence even in respect of his orders 
passed in the exercise of his jurisdiction 
vested under S. 25, Civil Courts Act, as a 
Judge of a Small Cause Court from 
which there is no appeal, it must be held 
for the purposes of sub-S. 7, S. 195, 
Criminal B. C., that an appeal ordinarily 
lies. Hence aprilying S. 21, Civil Courts 
Act, under which an at)peal from the de- 
cision of a Subordinate Judge ordinarilv 
lies either to the District Judge or tlie 
High Court according to the value of the 
suit, it is said tliat the former Court, 
being the appellate Court of inferior 
jurisdiction,” should beSdeemed to be the 
Court to which a Subordinate Judge ex- 


ercising powers of a Small Cause Court 
is subordinate under Cl. (a), sub-S. 7. 
The argument, no doubt, was very in- 
genious and at first sight appeared 
to be plausible, but looking closely into 
the matter there does not appear to be 
much substance in it. 

It is conceded that the clause has no 
application to the sanction granted by a 
Courtof Small Causes established under 
S. 5, Povincial Small Cause Courts Act 
9 of 1867. The distinction is sought 
to be made between the Court so con- 
stituted and that of a Subordinate Judge 
vested with the powers of a Small Cause 
Court under S. 25, Civil Courts Act. 
This is a distinction without any dif- 
ference. The answer to the aforesaid 
contention is to be found in Ss. 4 and 33, 
Provincial Small Cause Courts Act. 
These sections make it perfectly clear 
that a Court of a Subordinate Judge, 
while trying suits cognizable by a Court 
of Small Causes under powers vested 
by S. 25, Civil Courts Act, is a Small 
Cause Court within the meaning of S. 4 
of the said Act and exercises jurisdiction 
quite distinct from and independent of 
his jurisdiction as a Court of civil juris- 
diction under the Civil Courts Act. 

Sections 24, 25 and 27, Small Cause 
Courts Act, will therefore apply to de- 
crees or orders passed by a Court of Sub- 
ordinate Judge wliilo exercising jjowers 
under the Small Cause Courts Act, and 
no appeal will ordinarily lie from the 
decree or order of that Court. Cl. (a) sub- 
S.7,has therefore no application to the pre- 
sent caseand the contention of the learned 
Government Advocate must fail. Cl. (b), 
sub-S. 7, also has obviously no application. 

It then remains to be seen wether sanc- 
tion given by a Court of Small Causes 
comes under Cl. (c) of tlie subsection. If 
this clause is read os a distinct and sepa- 
rate subsection, a Court of Small Causes 
might come under ib inasmuch as no ap- 
peal lies from a Court of Small Causes. 
Bub if this clause is read as a part of and 
as explanatory of sub S. 7, it would be 
difficult to apply this to a Court of Small 
Causes for sub-S. 7 applies only to a 
Court from wliich appeals “ordinarily 
lie.” In the case of AjudJuja Prasad v. 
Ham Lai (2), Chatnier, J., jilbliough tlie 
matter did not directly arise in that case, 
held that the whole sub-S. 7 and with it 
Cl. (c) did not apply to a Court of Small 
Causes, inasmuch as that subsection is 
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^'confined to Courts against whose deci- 
sions or some of whose decisions appeals 
do lie” as the opening words of the sub- 
section clearly indicate, and hence the 
words in Cl. (c) **wh 0 re no appeal lies'* 
did not. 

“refer to Courts against noue of whose decisions 
an appeal lies but to refer to particular cases in 
which no appeal lies.’’ 

Karamat Hussain, J., agreed in this view 
and in support of it quoted his own de- 
cision in "W azir Mohammed v. H^vb Jjjxl 
(8). The point directly arose subsequen- 
tly in this Coui't in the case of Amhica 
Tewari v. Empcro7' (7) and Sir Edward 
Chamier, then Chief Justice of this Court, 
adhered to the opinion expressed by him 
in the aforesaid Allahabad case and held 
that Cl. (c) sub S. 7 cannot be con- 
strued as if it were an independent sub- 
section. This view was followed by 
Roe, j., I'n a later decision of this Court 
in Sukhdeo Singh v. District Magis- 
trate of Muzaffarpur (4), where the 
learned Judge held that the words, 
“that is to say”, 

“indicate not that % anpplonientary provision is 
to be found in Cl. (c), but merely an explanation 
of tVio words to which an appeal ordinarily lies.’’ 

This view has since been acted upon by 
this Court in several cases without any 
discussion. Placed as Cl. (c). is, namely as 
a subordinate clause to suh-S. 7 and intro- 
duced into it by the words “that is to 
say,” it it dilTicult to disagree with the 
view taken in the aforesaid cases and to 
hold tliat Cl. (c) does anything more than 
explaining and elucidating the opening 

words of the subsection, namely, 

“for the purposes of this section every 
shall be doeiucd subordinate ooly to the Court to 
which aopeals from the former Court ordinarily 

He.” * , 

The difficulty in applying the clause to 

a Court of Small Causes created by the 
w-ords ‘‘that'isto3ay”in sub-S. 7 has beau 
felt by all most all the learned Judges 
who had to construe it. I would now 
discuss the cases in which a contrary 
view was taken and Cl. Cc) was applied 
to orders made by a Small Cause Court. 
In the case af N ibara?i Chandra v . Akshoy 
Kumar Banerjee (6)^it was expressly 
said that the words “that is to say” in 
sub-S. 7, wlien read with sub-Cl. (e), 
“entail a difliculty”. Bub the sub-clause 
was ajipiiod to the Court of Small Causes 
not on the ground of true construction of 
it, but on tlie ground of practice and of 
analogy drawn from the fact that the 

(T) Lli»03] SlAll. 313= 2 I. C..182. 


Presidency Small Cause Court is subor" 
dinate to the original side of the Calcutta 
High Court and hence the Provincial 
Small Cause Courts should be deemed to 
be subordinate to the District Courts. 
The decision of the Madras High Court 
in Appava Kavundan^ Tn re (9) is of no 
assistance for the purpose of construing 
the clause, inasmuch as it has not given 
any reason, or discussion for the view 
taken by it. This difficulty was got oyer 
by a Full Bench of the Allahabad High 
Court in the case of Ghidda Dal v. Bha- 
jan Lai (5) by trying to omit the words 
“that is to say” from sub-S. 7 altogether 
while construing Cl. (c), or by putting a 
loose interpretation upon the words in 
order to give effect to an intention of the 
legislature, namely, to restrict^ the right 
of application under sub-S. 6 in respect 
of orders made by a Small Cause Court 
to one Court instead of to two Courts, as 
would have been the case if 01. (c) had 

not applied. . 

In order to detercnine whether this 

was the “legislative intent,” let us look 
to the law on the point prior to the Py®- 
sent Code and the object with which 
Cls (a), (b), and (c) wore inserted in the 
present Code. S. 195 of the Code of 1882 
simply provided that the Court giving 
or refusing sanction should be deemed to 
be subordinate only to the Court to 
which appeals ordinarily lie, aud there 
were no provisions similar to those in 
Cls. (a), (b) and (c) of che present Code. 
This led to conflicting rulings and Cls, (a), 
(h) and (c) were added in the present 
Code with a view to getting rid of the 
difficulty. Cl. (a) provides for the case 
of a subordinate Court against whose de- 
cisions appeals lie to twodifferent Courts 
of different grades. For instance, under 
S. 21, Civil Courts Act, an appeal lies to 
the District Court and the High Court 
according to the value of the suit decided 
by a Subordinate Judge. Cl. (b) provides 
for the case of a subordinate Court against 
whose decisions appeals lie to two differ- 
ent kinds of Courts: for instance, Civil 
and Revenue Courts in certain rent cases. 
Cl. (e) provides for cases where appeals 
ordinarily lie from the decisions of a 
Court, but no appeals lie in particular 
cases. The object of adding clauses in 
the piesent Code to the provision in sub- 
S. 7 was only to explain and elucidate 
sub-S. 7 and to meet the exigencies 
(9) [1910] 36 I. C. 878. 
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■created by the conflicting authorities 
■under the old Code. Neither in the old 
nor in the present Code, a Court of Small 
•Causes comes under the main provision 
in suh-S. 7. 


Again the legislature does not pretend 
to restrict the right of making an appli- 
cation under sub-S. 6 to one public ser- 
vant as a superior authority, where sanc- 
tion is given by a public servant under 
sub-S. (l) (a), S. 195, Take the case of a 
Sub-Inspector of Police or an Excise Sub- 
Inspector, who is subordinate to more 
than one officer, where an order givirig or 
refusing sanction by him may be set aside 
by any one of the public servants to 
■whom he may be subordinate. There 
are many instances of a public servant 
being subordinate to more than one 
authority. Why should we then assume 
an intention of restricting the right to 
make an application to one Court only 
as a superior “authority” referred to in 
the said sub-S. 6, unless such an inten- 
tion is clearly expressed by the legis- 
lature? This intention of course is clear 
in the case of a Court giving or refusing 
sanction from which an appeal ordinarily 
Hep, but in the particular cases noappeal 
lies. The intention is not clear in the 
case of a Court from w'hich no appeal at 
all lies, as in the case of a Small Cause 


Court. There is therefore no justiflca- 
tion for reading Cl. (c) as a separate sub- 
section, or to interpret it otherwise than 
its plain language, its position and the 
grammatical construction indicate, on 
the ground of carrying out effectually the 
intention of the legislature. The inten- 
tion of the legislature to include a Small 
Cause Court w ithin Cl. (c) is not clearly 
established. 

This clause was however applied to a 
Small Cause Court in the case of .N/6aran 
Cha7idra v. Akshoy Kumar Banerjee (6), 
on the analogy that as a Presidency 
binall Cause Court is subordinate to the 
High Court within the limits of whose 
jurisdiction it is situate, it would appear 
to follow that a Provincial Small Cause 
Court is similarly subordinate for the 
purposes of S. 195 to the Court of the 
District Judge. This analogy has been 
quoted with approval in the Allahai>ad 

7^ /m" V. Bhajcnt 

JjalKb). But the analogy does nob hold 

good, inasmuch asunder S.6., Presidency 

Small Cause Courts Act, the High Courts 

of Judicature at Fort William in Bengal 


Madras and Bombay have been expressly 

declared to be the only Courts to which 

the Presidency Small Cause Courts are 
subordinate; whereas the Small Causa 
Courts Act and the Code of Civil Pro- 
cedure have declared a Small Causa 
Court bo ha subordinate both to the Dis- 
trict Court and the High Court. 

Again, the cases already adverted to 
have referred to the prevailing practice, 
whereby the District Judge exercises 
jurisdiction in respect of sanction given 
oi* refused by a Court of Small Causes. 
This practice necessarily must have 
grown after 1896 when the new Code 
came into operation, for prior to that 
the Sessions Judge was declared by an 
express provision in the Code of 1882 to 
be the authority to which a Court of 
Small Causes was to be deemed subordi- 
nate for the purposes of S. 195. There 
are therefore not many reported cases 
relating to the practice referred bo above. 
On the other hand, within these few 
years the views taken in the different 
High Court have been different. It is 
more than doubtful if there has been a 
uniform interpretation of the statute 
and that that interpretation has been 
adhered to w’ithoub interruption, or that 
the practice has been so general and of 
such a long standing that it has taken 
the place of a settled law in the pro- 
vince: vide Maxwell on tlie Interpreta- 
tion of Statutes. On the other Irand, 
the decision in the case oi Ambica Tewary 
V. Kino Emperor (3), passed soon after 
this Court was created, has been fol- 
lowed by this Court in several reported 
and unreported cases. I would therefore 
not rely upon practice for the determina- 
tion of the question before us as to which 
Court should have iiower under S. 195 
to set aside an order passed by a Small 
CarrsQ Court. I tberefere hold that on 
none of the grounds of “legislative in- 
tent,” analogy” or “practice,” sub-S. 7 
or any of its suh-Cls. (a), (b) and (c) ap- 
plies to a Court of Small Causes. In the 
view that I have taken it is unnecessary 
to consider what would l)e “the prin- 
cipal Court of original juris<liction” re 
forred to in Cl. (c) as tlio autlioiity to 
which a Small Oiuso Court should l)e 
deemed subordinate in case the said 
clause did apply. 

I would only ol>serve tliat the omission 
on the part of the legislature to deliue 
the principal Court of original jurisdic- 
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tion” has creafced hopeless difBcuUies 
and conflict of opinions. It is said that 
the said words must be construed to be 
the principal civil, criminal and Re- 
venue Court of original jurisdiction ac- 
cording as the order passed under S. 195 
be by a civil, criminal or Revenue Court 
respectively, and in support of this sub- 
section, S. 195 is referred to. In that 
subsection the legislature no dou bt has 
declared that 

“in Gla. (b) and (c) of sub-S. (l), the term 
‘Court’ means a civil, Revenue or criminal 
Court,” 


but that definition is expressly restricted 
to the Gls. (b) and (c), sub-S. (l) and 
has not been declared to apply to the 
rest of the section including sub-S. (7). 
Again, the difficulty is not solved by 
reading the words “civil, criminal or 
revenue” in the said clause, for there is 
no definition in the General Clauses Act 
or anywhere else of a principal Court of 
original, criminal or revenue jurisdiction, 
though ‘‘the principal civil Court of ori- 
ginal jurisdiction” has be'fen defined by 
Cl. 15, S. 3, General Clauses Act, to mean 
the Court of a District Judge. Much is 
left to surmise and guess in order to find 
out what Court is meant by the legis- 
lature in using the said expression in 
Cl. (c). Mr. Yunus argues that with re- 
gard to suits cognizable by a Small Cause 
Court, the Small C-ause Court itself i_s a 
principal Court of original jurisdiction 
and not the District Court. [This was 
the view of Roe, J., in the case of bickH- 
deo Snigk v. District Magistrate of 
Muzaffarpur (DJ. The fallacy of the 
argument is that if the legislature in 
tended to apply this clausa to a Court of 
Small Causes, it must have intended to 
convey by the words the principal 
Court of original jurisdiction some Court 
other than the Small Cause Court itself, 
for the simple reason that the clause 
would be without any meaning and would 
frustrate the object in pointing to a 
superior authority which would have 
power to set aside the sanction given or 
refused by a Small Cause Court. 


It is next argued that “the principal 
Court of original jurisdiction” with re- 
gard to Small Cause Court cases must be 
held to bo the High Court. But theHigh 
Court of Patna has no ordinary original 
civil jurisdiction “to receive, try and 
determine any suit. Under S. 9 of the 
Letters Patent constituting this Court, 


it has only “extraordinary original civil 
jurisdiction” “to remove, and to try and 
determine a suit” within tne juriidiction 
of any Court subordinate to its superin- 
tendence. The distinction is noteworthy. 
The power to receive a suit constitutes, 
original jurisdiction and power to re- 
move a suit constitutes extraordinary" 
jurisdiction. This Court has no original 
jurisdiction to receive and entertain a. 
Small Cause Court suit. 

However, had Cl. (c) sub-S. 7 ap- 
plied, it would have been possible tO' 
hold that the' legislature intended that 
a Small Cause Court in respect of orders, 
made by it under S. 195 should be deemed 
subordinate to the District Court as- 
being the principal Court of original 
civil jurisdiction within the meaning of 
S 2 (4). Civil P. O.. and S. 3 (15). General 
Clauses Act, notwithstanding the difficul- 
ties created by the inartistic drafting of 
the section. But I have already held 
that according to the true construction^ 
sub-S. (7), with all its sub-Cls. (a> 

(b) and (c), does not apply to Courts of 

Small Causes. We have therefore to- 
And out the superior authority referred 
to in sub-S. (6) uncontrolled in any way 
by sub-S. (7). It has already beenshown 
that such an authority competent to deal 
with sanction given or refused byaCourfe 
of Small Causes will be both the Dis- 
trict Court and the High Court within 
the meaning of that subsection. I 
therefore, do not accept the view taken 
by this Court that the application could- 
not be made to the District Court, or 
the view taken by the other High Courts, 
that the application could not be made^ 
to the High Court. Had the legislature 
intended to restrict the jurisdiction o£ 
entertaining applications under S. 195^ 
Cl. (6), to one Court only, the inten- 
tion should have been expressed clearly 
and they failed to carry out their inten- 
tion, if any by the linguage employed ia 
S. 159, to which only we should refer 
for the purpose of interpreting the- 
statute and its intention, instead of 
roaming over the previous law and the- 
authorities thereunder: vide the dictum 
of Lord Horschell in Bank of England 
V. Vagliano (10). The drafting of S. 195 
has been criticized by several Judges and 
it may be of some use to note inciden- 
tally that in the proposed bill for the> 
amendment of the Code of Crim inal Pro- 
(10) US91] A. C. 107. 
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cedure I do nob find any suggestion to 
define the subordination of Courts for 
the purpose of S. 195. 

As the two Courts, the District Court 
and the High Court, have concurrent 
jurisdiction over the orders passed by a 
Court of Small Causes, it will be open 
to the High Court to refuse to entertain 
an application under sub-S. (6), S. 195, 
unless the party aggrieved had in the 
first instance moved the District Court, 
I would therefore hold b. at as a matter 
of procedure it should be ruled that in 
such acasean application shouldin the fiist 
instance be made to the District Court. 
This will be reasonable, inasmuch as it 
will save trouble and expense to the 
party concerned in coming to the High 
Court instead of having his redress in 
the District Court. And at the same 
time a second opportunity would per- 
haps be aflorded to the aggrieved party 
to come to the High Court either under 
sub-S. (6), S. 195 or under the powers 
vested in the High Court by S. 115 of the 
Civil C , or S. 107, Government of 
India Act. 

I would therefore answer the second 
part of the reference as follows: — 

That under sub-S. (G) S. 195 an 
application can be made both to the 
L»istrict Court and to the High Court for 
the purjose of revoking or granting a 
sanction given or refuse<l hy a Court of 
Small Causes But as a matter of pro- 
cedure the High Court sliould nob entertain 
an application excejit under special cir- 
|cuinfctances, unless such an application 
[was first presented to the District 
i Court. 

V.S./ R.k, Petition dismissed. 
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Ilari hal ChoudJiry and others — Peti- 
tioners. 

v. 

Emperor— Oii\ios\\.Q Party. 

Criminal Rovn. No. 103 of 1018, De- 
cided on Hth April 191H. 

(a) Criminal P. C. (5 of 1838) Ss. 203 and 
Magistrate not issuing process against 
sonie accused and convicting others — Appli- 
cation to proceed against remainder after 
conviction -District Magistrate setting aside 
order without notice — District Magistrate 
had jurisdiction to proceed under S. 437 and 
no notice was necessary as accused never 
appeared. 

One S instituted a criminal case against eleven 
perBons. The Magistrate instituted proceedings 


only against some of them and after their con- 
viction rejected the petition of the complainant 
to issue process against the remainder. On ap- 
plication by the complainant the District Magis- 
trate under S. 437 ordered the remaining accused 
to be proceeded against. No notice was issued to 
the accused prior to the passing cf the order: 

Held’. (1) that the order of the Magistrate re- 
fusing to issue process amounted to a discharge 
and that the District Magistrate had therefore 
jurisdiction to proceed under S. 437: 32 Cal. 783, 
Poll.', (2) that no notice was required to be issued 
to the accused inasmuch as they bad never ap- 
peared before a Magistrate nor been formally dis- 
charged. LP 362 C 1] 

(b) Criminal P. C. {5 of 1898), S. 437 — In 

ordering retrial notice is not necessary when 
accused have not appeared. 

Before an order is made under S. 437 it is not 
necessary that notice should in all cases be served 
upon the accused. Notice is necessary only in 
those cases where the accused have already ap- 
jjeared and have been discharged. In cases where 
the accused have not appeared before the Magis- 
trate and taken their trial, no such notice is 
necessary: 39 Cal. 238 and 12 C. 1*'. N. 822, 
16 Cal. COS {F.B.) and 29 Cal. 467, Foil. 

IP 3C2 0 13 

Gour Chandra Pal — for Petitioners. 

.4554. Govt. Advocate — for the Crown. 

Judgment. — The facts of this case are 
shortly these: One Sbeonandan Singh 
instituted a criminal case against eleven 
persons, including the petitioners. Out 
these eleven some were tried and con- 
victed. After their conviction the pri- 
vate prosecutor happened to die and one 
Jugrup Singh, his uncle, applied to tlie 
Subcl i\ isional Ollicer of llajipur for sum- 
moning the petitioners to take their trial. 
The Suhdivisional Officer rejocte<l this 
I)etition, on the ground that tlie case had 
been adecjuately dealt with by the first 
trial. Thereupon Jugrup Singii moved 
tl^e District Magistrate of Mozafferpur, 
who ordered the petitioners to be pro- 
ceeded against. The learned vakil appear- 
ing on behalf of the petitioners has taken 
two points on which he asks me bo hold 
that tlie order of ths District Magistrate 
of MuzatVerpur is ultra vires. 

The first contention is tliat there should 
have heea notice served upon his clients 
before an order under S. 487, Criminal 
P. C , could have been passed. Reliance 
for this contention is placed upon Amlar 
Ali v. Anjnb Ali (l) and Girdhari A/nr- 
wart V. Emperor (2). On the authority 
of these rulings it is contorulel tliab the 
order without notice is bad. The learned 
Assistant Govorntnenb Advocate ai)pear.. 
ing on the other side has drawn my at- 

(1) [19121 39 Cal. 233=14 I. 0. 7C8^ 

(2) [19081 12 C. W. N. 622. 
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tention to Gi7‘ish Chtinder Olxose v. 
Emperoi' (3) and Hari Das Sanyall v. 
Saritulla (4). His contention is that 
notice in all cases under S. 437, Criminal 
P. O., is not necessary. He argues that 
such notice is necessary only in those 
jcases where the accused have already 
appeared and have been discharged. In 
cases where the accused have not ap- 
peared before the Magistrate and taken 
their trial, he contends no such notice 
is necessary. I agree in the contention 
raised by tlie Assistant Government Ad- 
vocate. The authorities he has cited 
clearly draw a distinction between the 
cases covered by Ambax' AH v. Anjab Alt 

(1) and GHdhari Marwari v. Emperor 

(2) , above referred to, and the case before 
me. On the facts of this case it is quite 
evident the petitioners, as a matter of 
fact, never had appeared before any 
Magistrate and therefore the authorities 
relied upon by the Assistant Government 
Advocate apply to the present case. 

The second point on the question of 
ljurisdiction raised on behalf of the peti- 
itioners is that the District Magistrate 
of Muzafferporo had no jurisdiction at all 
to direct a further inquiry into this case. 
There is no substance in this contention. 
The point is concluded by the authority 
'of Ajab Lai Khirher v. Emperor {5). The 
'order of the Subdivisional Otacev in this 
case refusing to try the petitioners 
.amounts to a discharge and the jurisdic- 
jtion of the District Magistrate under 
5. 437. Criminal P. O., remains In the 
circumstances the application is rejected, 
V.S fll.K. Applicati07i rejected, 

(3l“ [19021 29 Cal. 457 
(4) L18&8] 15 Cal. 60S (F B.) 

(6) [1905] 32 Cal. 783. 
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Kusum Sao — Accused — Petitioner. 

V. 

Jauak Lai — Opposite Party. 

Criminal Eevn. No. 69 of 1919, Deci- 
rled on 8th April 1919. against order of 
Addl. Sess. Judge, Champaran, D/- 22nd 
January 1919. , * 

(a) Criminal P. C. (5 of 1898], S. 195— 
•Appeal ordinarily lies”— Additional Ses- 
sions Judge is competent to grant sanction 
in matter arising out of a trial before First 

Atj Additional Sesfions Judge is competent to 
oraut sanction to prosecute in a matter arising 
■out of a trial before a Magistrate having first 
■class powtrs, inasmuch as an appeal would ordi- 


na^'ly lie from the Court of the latter to the 
Court of the former. [P SC3 0 1] 

(b) Criminal P. C, (5 of 1898), S 195— 
Discretion should be exercised cautiously. 

In dealing with an application for sanction to 
prosecute, the Court to which the applicatioQ is 
made ought to proceed with caution and discern* 
ment, and be guided by two principles, namely, 
(1) whether there is a prima facie case against 
the person for who-e prosecution sanction is 
asked, and (2) whether the real object of the 
applicant is not to satisfy his private ends or per- 
sonal spite. LF 364 0 3] 

(c) Penal Code (1860). S. 211— Sanction for 
prosecution under S. 211, when should be 
granted enunciated — Criminal P. C. (1898), 

S. 195. 

The mere acquittal of an accused person is not 
sufficient for sanctioning a prosecution under 
S. 2!1, there must be something more; there 
must be a reasonable belief in the mind of the 
sanctioning Court that there was no foundation 
whatever for the criminal charge: in other words, 
there must be a belief that in instituting crimi- 
nal proceedings the petitioner acted knowingly . 
without belief in the truth of the allegations 
made by him or recklessly without caring whe- 
ther the allegations were true or false, and the 
judgment of the trial Court ought to show that 
there was no foundation whatever for the crimi- 
nal case against the persons who were acquitted. 

364 C 2J 

Gcur Chandra Pal~iov Petitioner. 

Basan Imam and Harxiarayan Prasad 
— for Opposite Party. 

Judgment, — This application is direct- 
ed against the order of AddiTional Sessions 
Judge of Champaran granting sanction to 
the opposite party under S. 195, Criminal 
1^, O., to prosecute the petitioner under 
S. 211. I. P. G. The facts and circum- 
stances leading up to the apidication for 
sanction have been fully stated in the judg- 
ment of the Additional Sessions Judge and 
I do not propose to recapitulate them. It 
appears that in the first instance the 
District Magistrate of Champaran gran- 
ted such sanction. Against this there was 
an appeal to the Court of Session, and a 
point was taken before it that the Dis- 
trict Magistrate had no power to grant 
such sanction as the alleged offence was 
not coronrttted in. or in relation to, any 
proceeding in that Court or in a Court 
subordinate to that Court. In view of 
that objection a petition was filed before 
the Additional Sessions Judge, who heard 
the appeal for fresh sanction, and the 
Additional Sessions Judge, while holding 
that the District Magistrate had power 
to grant the sanction, acted on the fresh 
application made before him and himself 

granted fresh sanction. 

At the very outset it was contended by 
Mr. G. C. Pal that the sanction granted 
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This was conceded by Mr. Hasan Imam 
who appeared on behalf of the opposite 
party, but he argued that the Additional 
Sessions Judge was competent to grant 
sanction and that he did in fact grant 
sanction for the prosecution of the peti- 
tioner under S. 211, I. P. C. If the Court 
which heard the criminal case be sub- 
ordinate to the Court of the Addi- 
tional Sessions Judge, that is to say, 
if appeals from the former Court ordi- 
narily lie to the Court of the Addi- 
tional Sessions Judge, then undouh- 
tedly the Additional Sessions Judge had 
■power to grant sanction in this case. 
Mr. Pal has t iken me through the various 
sections in the Criminal Procedure Code 
for the purpose of making his point that 
a Magistrate having First Class powei’s is 
not subordinate to an Additional Sessions 
Judge. It will he noticed however on 
reference to S. 195, Civil P. C., that the 
word deliberately used by the legislature 
is “Court” and not “Judge”, and the 
point for my. determination is not whe- 
ther a Magistrate having First Class 
powers is subordinate to the A1 litional 
Sessions Judge, but whetiier an appeal 
would ordinarily lie from a Court of a 
Magistrate liaving First Class powers to a 
•Court of an Additional Sessions Judge. 
Now it cannot be disputed that an appeal 
would ordinarily lie from Court of s'.ich 
a Magistrate to the Court of Session. If 
an appeal would Ho from tlm Court of 
sucVi a Magistrate to the Court of Ses- 
sion, sucli appeal can, in iny opinion, he 
disposed of only by the Court of Session. 
Therefore the point for investigation 
narrows down to this: what is the Court 
of Session? In my opinion S. 409 makes 
it perfectly clear that a Court of Ses- 
sion consists of the Sessions Judge and 
the Additional Sessions Judge. T hold 
therefore that the Additional Sessions 
Judge was competent to grant sanction 
lin a matter arising out of a trial before a 
iMagistrate having First Class powers. The 
substantial ciuostion that has however 
been argued before me is tliat tlie Addi- 
tional Sessions Judge did not act properly 
or with discretion in granting sanction 
in tlHs case. The learned Judge says: 

“It hiis been liid down in the case ^e^>ortoi as 
Hr. Jliinic, J'uhlic I’m^eciitor of Calcutla v. 
I'tircsU CUamlra iHiosh, An Atlornctj (1) tluit on 
an .application for sanction the Court is not to 

(1) A. I.’R. I'j'l l” 73-4=--»2 

I. O, 324. 
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try the guilt or innorence of t-erson for whore 
prosecution sanction is asked for, but is merely 
to consider whether the statutory bar imposed 
by 195, Criminal P. C., should be removed and 
the law allowed to take its ordinary course. What 
is however required to be seen is that no one be 
permitted to use the pfenal law merely to satisfy 
his own private ends or personal spite.” 

As in my experience the judgment of 
the great and distinguished Judges who 
heard that case has frequently been mis- 
understood and misapplied, I propose to 
deal with that case as shortly as I can, 
in order to show that that case was deci- 
ded on its own facts and that the learned 
Judges did not intend to lay down any 
general proposition applicable to all cases. 
It is to be noted in the first place that 
there was in tlw.t case an inquiry as full 
and searching as the. late Chief Justice of 
the Calcutta High Court knew how to 
make it, before the learned Judges made 
up their mind to remove the statutory 
bar imposed by S. 195. They held the 
inquiry themselves and alioNved wit- 
nesses to be examined and cross-examined 
before them. Not content with this, they 
placed the papers ht3f(^re Mr^ Hume, the 
ITiblic Frosecufor, “ w ith complete con- 
fidence, ” as the Cliief Justice says, ‘ in 
his absolute integrity.” 

The passage wdiich has been cited frem 
the judgment of tlie learno l Chief Justice 
by tlie learned Judge has in my expo- 
rionco been roliol >>n by the Subordinate 
Courts us coniplotcly doing away with 
their res|)Onsibility in the maltor, al- 
thoug’ii the julgment of Choudhnri, in 
the same case makes it perfectly clear 
that the power to grant sanction is evi- 
dently discretionary and has got to be 
exercised with caution and discernment. 
I accept the proposition of law enun • 
ciate 1 in the passage cited, for it seems to 
me that if the sanctioning Court were to 
try the guilt or innocence of the person 
for whoso prosecution sanction is askoJ, 
his subsequent trial would degenerate, to 
use the words of Chau lhuri, J., “into a 
mere formality;” but, on the other hand, 
if a.i application for sanction is regarded 
merely as a mechanical device for remo- 
val of the bar, the rule imposing a bar 
on prosecutions under certain sections 
speciliod in S. 195, Grimiivil 1’ C., would 
appear to )>o a meaningless aiisurdity. 
I do not real the judgments delivered in 
that case as overruling, either expressly 
or liy necessary implication, the series of 
cases that liave been decided with refer- 
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ence to S. 195, except such as have gone 
too far and have laid down that an ap- 
plication for sanction must be conducted 
on the same lines as a criminal trial. 
When the late Chief Justice says that he 
prefers to take his stand upon the section 
itself he is, in my opinion, merely pro- 
testing against the extreme argument 
advanced by Mr. Norton, and not in any 
way throwing any doubt on the rules of 
prudence which have been enunciated by 
eminent Judges as rules to which any 
Court exercising its discretion would 
have recourse. The learned Chief Jus- 
tice himself refers to one of such rules 
of prudence, which is not to i^e found in 
the section itself, but which has been read 
into the section as of universal applica- 
tion by successive generations of eminent 
Judges. The truth appears to be that 
the legislature has deliberately vested 
the sanctioning Court with absolute dis- 
cretion in the matter, because it is im- 
possible to lay down rules governing all 
cases and now circumstances may arise 
calling for application of new principles. 
In my judgment the case of il/r. Humet 
Public Prosecutoj’ of Calcutta v. Paresh 
Chandra Crhose, an Attorney (l) has left 
the law exactly where it stood, and in 
dealing with an application for sanction 
the sanctioning Court must still proceed 
witli caution and discernment and must 
be guided by two principles which, in my 
opinion, liavo been well established, 
^namely, (l) whether there is a prima 
facie case against the person for whose 
prosecution sanction is asked, and (2) 
whether the real object of the applicant 
is not to satisfy his private ends or per- 
sonal spite. Now, how has the Addi- 
tional Sessions Judge dealt with this 
matter? He says : 


“I am therefore not to see in this case as to 
whether the case brought by the appellant was 
true or false, but whether la view of the 
of the learned Deputy Magistrate who ‘"eJ 
case and found the principal point of the case 
to be false, sanction should be granted. 


He does not record his opinion that 
there is a prima facie case or, for the 
matter of that, any case against the pe- 
titioner. Bub he evidently thinks tliab 
the finding of the Deputy Magistrate was 
something upon which lie could proceed. 
Now it seems to me that the legislature 

has said as plainly as it knows how to 

say that the mere acquittal of the ac- 
cused person is not sufficient for sanction 


for prosecution under S. 211, I. P. 0. 
If that were enough, there would be no 
meaning in imposing a bar on such pro- 
secutions, and every acquittal would be 
followed by an application for sanction 
to prosecute. There must he something 
more than mereacquittal; there must bea 
reasonable belief in the mind of the sane* 
tioning Court that there was no foundt^- 
tion whatever for the criminal charge; 
there must be a belief that in instituting 
criminal proceedings the petitioner acted 
knowingly without belief in the truth of 
allegations rnade by him or recklessly 
without caring whether the allegations 
were true or false. The judgment of the 
trial Court in this case does not show that 
there was no foundation whatever for 
the criminal case against the persons who 
were acquitted. I have read the jud^ 
ment of the Magistrate and the record 
of the case with great care and I am 
bound to say that they have left a 
suspicion in my m nd as to whether 
the complainant had any chance what- 
ever against the wealthy . ijemindar of 
the place. The learned Magistrate was 
impressed by an entire absence of motive 
on the p«irt of the accused and yet the 
same Magistrate records in his judgment 
that there is a long standing enmity befcj- 
ween tho petty shopkeepers of Madhuban 
Bazar and the Madhuban Babus. The 
question of motive is at all times a diffi- 
cult matter for speculation, bub in this 
case the ending of the Magistrate itself 
furnished a strong motive for the act 
complained against. The learned Magis- 
trate very properly says that there being 
an-old standing enmity between the com- 
plainant and fche Madhuban Babus, the 
evidence of the prosecution witnesses 
must necessarily be received with cau- 
tion. I agree with this and 1 would only 
add that the Additional Sessions Judge 
should have proceeded with the same 
caution in considering whether in this 
case, having regard to the admitted 
enmity between the parties, the statutory 
bar imposed by S. 195 should be removed. 

Xhe whole prosection case, however, 
rested on a very slender point, namely 
whether the complainant had produced 
his books of account before the police 
immediately after the alleged occurrence. 
As to this the prosecution case was that 
the complainant showed his account 
book to tho junior Sub-Inspector who 
took away the book with him. With 
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reference to this the learned Magistrate 
who tried the case says this: 

“Tbs fact that witness Nabijan Chowkidar 
has said in his ovldeuce that he (that is to say 
the junior Sub-Inspector) carried a khata and 
some paper to iho tbana after the close of tho 
investigation on the day of occurrence, ccmbined 
witi) the somewhat unusual manner suggestive 
of interpolation in which the nonproduction 
of the current account book is recorded on 
p. XI of the Case Diary, has given reason to 
auspeeb the veracity of the junior Sub-In- 
apector,*' 

and then by a curious piece of reasoning 
he comes to the conclusion that the ac- 
oounb book was not in fact produced be- 
fore the police. With reference to the 
iunior Sub-Inspector, the learned Magis- 
trate in another pUce says: 

“The conduct of the police in this case has 
oome in for a go-^d deal of comment and it 
has been repeatedly insinuated that the police 
have been conniving at the conduct of tho ac- 
ousod from the beginning and that the rep-'rt 
and Oaso Diary prepared by them are absolutelv 
unreliable. There inight bo some apparent rea- 
son for such insinuation so far as certain acts 
♦f the junior Sub-Inspector are concerned, e. g., 
delay in despatching the Case Diarv, writing 
above the printed head-line on p. Ix' regarding 
tho nonproduction of the current account which 
gives rise to suspicion as bein« an interpolation 
»nd which really led tho suhdivisiontil officer to 
order the trial of the accused.’* 

It is also to be noted that tho Subdi- 
visional officer held a local inquiry into 
the matter and be expressed his delibe- 
rate conviction that the account hook 
was actually produced and was taken 
away by the police officer. He says in 
his report that the entire bazar appeared 
to be almost deserted and that the bazar 
people were afraid to tell the truth and 
did not want to come forward. 

A perusal of the record of the criminal 
case has convinced me that in the un- 
equal cjntest between a petty shopkeeper 
and the Madhuban Babus the latter had 
all their own way. I am unable to hold 
that there was no foundation whatever 
for tho criminal case instituted by the 
complainant and I think that this 
matter should have been taken into con- 
eideration by the learned Additional 
Bessions Judge in granting sanction for 
tne prosecution of tho petitioner. In 
the next place, the Additional Sessions 
Judge does not oxclu le the possibility of 
a personal spite on the i)art of the Ma- 
dhuban Babus. With reference to this 
ho makes the following extraordinary 
observation: 

“In such a c‘'cum?tauce I think it would be 
• jrvinj a public mtjiasitUat tho matter should 
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be tbrasbed out, and if tho appellant be found 
guilty he may be punished so that such things 
may not occur in future. And if he be found 
innocent the Babus’ men will take a lesson so 
as never more to assume an air of injured in- 
nocence. Under these circumstances I think 
the sanction' granted by tho learned District 
Magistrate should stand.” 

I am clearly of opinion that sanction 
should nob be so light-heartedly given 
in order to enable the parties to have 
a trial of strength. I do not think 
that the liberty of any person should 
by any act of the Court be jeopardized 
so that the person who asks for sanction 
may take a lesson.” In my opinion the 
learned Additional Sessions Judge has 
failed to exercise his discretion as it 
should have been exercised, and I would 
therefore revoke tho sanction granted by 
him and by the District Magistrate and 
direct that no further proceedings be 
taken in the matter. 

V.S./r.K. Sanction revoked. 
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Chapman and Atkinson, JJ. 

Rakhal Chandra Oigar and a^iother — 
Judgment-debtors — Appellants. 

V. 

Sidhi Nath Singh snd others — Decree- 
holders — Respondents. 

Misc. Civil Appeal No. 161 of 1917, 
Decided on 0th Fobriiary 1918, against 
order of Dist. Judge, Manbhuin, D/- 24th 
March 1917. 

(a)CivilP. C. (5 of 1908), O. 34. R. 6 — 
Mortgage decree providing for persona] de- 
cree against other properties on price of 
mortgaged properties being found insuffi- 
cient is not proper. 

. A decree in a mortgrge suit which provides that 
'n the event of the mortpaged propeitifs fetching 
a price insufficient to mrct tho mortgage-debt, 
there shall bo a personal doerre against tiro other 
properties of tiro mortgagor, is not a mortgage- 
decree in the strict sense of tho term. [P C 2] 

fb) Transfer of Property Act (4 of J882), 
S.58 — Mortgage found invalid — Money can bo 
recovered from other properties provided 
there is no stipulation that debt will be pay 
able from mortgaged properties alone — Civil 
P. C. O. 34, R 6. 

If a mortgagee brings a suit upon his mortgage 
bond .and it is found that the mortgage is invalid, 
the mortgag«'G can realize his dues from other pro- 
perties of the mortgagor, unless there is an express 
Blifiulaiion in tlio bond tbit the i7iortgf*ge debt, 
is to be realized from tho morigigi'd r*’oP'‘rtir*3 
alone. H' 330 c 2] 

f* . ri'j.su — for Appftllantd. 

Sidhir Kumar Mitra — for RespJts. 

Chapmcin, J. — III this case the mort- 
gigeo, in S 0 [)teiuber 1910, obtained a de- 
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cree in a suit brought by him upon his 
mortgage bond. The decree was in the 
terms of the comproii-ise, w’hich was to 
the effect that the amount agreed upon 
should be recovered from the mortgaged 
properties and that if that should prove 
insufiacient, the balance should be re- 
covered from the other properties of the 
mortgagor. Upon the mortgaged proper- 
ties being brought to sale, it was found 
that the mortgage was void under S. 46, 
Ghota Nagpur Tenancy Act of 1908, which 
provides that no transfer by a raiyat of 
his right in his holding or any portion 
thereof by mortgage or lease for any 
period which exceeds or might in any 
possible event exceed five years shall be 
valid to any extent. The two lower 
Courts have agreed that the mortgage 
was invalid by reason of the provisions 
of this Act. The decree-holder then filed 
a petition asking for an order that the 
other properties of the judgment debtor 
should be put up to sale in accordance 
with the compromise above referred to. 
To this the judgment-debtor objected on 
two grounds: firstly, on the ground that 
the other properties could not be brought 
to sale unless there was a second decree 
directing that'sale; and, secondly, on the 
ground that it was nob open to the de- 
cree-holder to proceed against these pro- 
perties in execution of his decree, but 
that in order to do so he must bring a 
suit upon a personal covenant contained 
in the mortgage bond. These objections 
have been overruled by both the lower 
Courts and the case now comes before us 
in second appeal. 

Of the cases cited before us there are 
only two directly bearing upon this point, 
v\z. the case of Piribhu Narain Singh v. 
Baldeo Misro. (l) and the case reported 
as Behari Lai v. Basheshar Dayal (2), 
where it was held that if the mortgaged 
property cannot be sold in execution of a 
mortgage decree, no decree under S. 90, 
T. P. Act, can be granted. Both these 
cases were decided by learned Judges sit- 
ting alone; and the former case appears 
to have been dissented from in a later de- 
cision reported as Pirbhu Narain Singh 
Y. Amir Singh{^). The law on this sub- 
ject has been discussed at length in the 
case of Javerbhai Jorabhai v. Gordhan 

(1) 119071 2v»An. 260. 

(2) [19121 14 I. C. 591. 

(3) [1997] 29 All. 369. 


SiDHi Nat-H (Chapman, J.) 

Narsi (4). There can be no doubt that 
at any time, up to the sale of the mort- 
gaged property, the mortgagee can aban- 
don his claim against the mortgaged pro- 
perty and ask for a personal decree and 
bring to sale the other properties of the 
mortgagor without first bringing to sale 
the mortgaged properties. It is quite 
clear that if the mortgagee brings a suit 
upon his mortgage bond and it is found 
that the mortgage is invalid, it would be 
most inequitable to allow the mortgagor 
to defeat the claim of the mortgagee and 
to deprive him of money which is ob- 
viously due to him under a personal 
covenant to pay, and that the mortgagee 
should be prevented from realizing his 
dues, unless there is an express stipula- 
tion in the bond that the mortgage-debt 
is to be realized from the mortgaged pro- 
perties and from the mortgaged proper- 
ties alone. , 

It is quite clear that there was no such 

stipulation in the present case. In fact 
there is a clear provision in the com pro- 
raise decree that in the event of themo^- 
gaged properties fetching a price insuffi- 
cient to cover the mortgage debt there 
must be a personal decree against the 
other properties of the mortgagor. It 
has been argued that this was a mortgage 
decree and can only be executed as such. 
The fact is that it is not a mortgage decree 
in the strict sense of the term, inasmuch 
as it contains a direction that the other 
properties of the mortgagor should be 
proceeded against, and that is not the 
form of a mortgage decree provided by 
the Transfer of Property Act. The 
ordinary procedure is to draw up a per- 
sonal decree against the mortgagor only 
in the event of the Pi.le proceeds Proving 
insufficient. In my opinion although 
the correct procedure would have been 
to provide in express terms that there 
was to be a personal decree in the event 
of the mortgage being found to be invalid, 
yet I consider that such decrees should 
not be strictly interpreted in India and 
that justice should be administered bet- 
ween the parties, provided that neither 
party suffers by such a course. In nay 
opinion the proper course to adopt in 
this case is to give the compromise decree 
a liberal constiucbion. I am of opinion 
that the decree-holder is entitled to pro- 
ceed against the other prop erties of th e 

(4) A. I. E. 1915 Bom. 102=39 Bom. 358=28 
I. C. 442. 
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mortgagor judgment-debtor in the event 
of the mortgage being found to be invalid. 
I would dismiss this appeal with costs. 

Atkinson, J. — I concur. 

v.S./r.k. Appeal dismissed. 
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Atkinson and Manuk, -TJ. 

Bameshwar Lal B/tapai— Appellant. 

V. 

J aQadeshioar Dayal Singh and others — 
Eespondents. 

Misc. Appeal Nos. 110 and 111 of 
1918, Decided on 10th December 1918, 
^rom the order of Deputy Collector, Sub- 
Judge, Palaraaw. 

(a) Civil P. c. (1908), S. 37 (b)— Court 
passing decree ceasing to exist — Decree 
should be executed by Court having jurisdic- 
tion to try suit. 

Whoro the Court which passed a decree has 
ceased to exist, the decree should be executed by 
too Oourt which would have jurisdiction, to try 
the suit in .which the decree was passed. 

f P 365 C 11 

(b) Civil P. C. (1908), S. 37 (b)— Indcpen- 

dent Courts with concurrent jurisdiction 
within same territorial limits— Either of 
Courts can execute decree of the other. 

Where there are in Tact two independent 
Courts within the same territorial limits having 
concurrent juvisdictiou, then it is open to either 
of such Courts to execute the decree of the other. 

LP 368 C l; P 309 O 1] 

Atul Krishna Bai and Jamini j\Iohan 
Mukherjee — for Appellant. 

Butt and j^lirtunjoy Lal — for 
Respondents. 

Atkinson, J. These two miscellaneous 
appeals, namely Nos. liO and 111 of 1918, 
are appeals by the plaintitt', decree-holder, 
from an order of the Deputy Collector, 
bubordiuate Judge of the district of Pala- 
maw made by that onioer on 13bh Febru- 
ary 1918 refusing to execute decrees 
pionounced in favour of the appellant on 
appeal to this Comt. The facts may ha 
shortly stated: The appellant in the 
year 1913 sued the defendantsin the Court 
of the Deputy Cemmissioner of Dalton, 
gunj in the district of Palamaw. Two 
suits were filed; one was Suit No. 5 of 

inJo ^ of 

1913. Origiual Suit No. 5 of 1913 be- 

came on appeal to the High Court Appeal 

Nn’ J Suit 

Ho. b of 1J13 on appeal to the High 
Court became Appeal ‘ No. 538 of 1915 

liameshw.ir Lal Uhayat v. liaj Kicmar 
Oirwar Prasad Singh (l). The cases 
;^r^ongumily transferred by the .Indi 

(1) L1918J 45 1. C. Stis"; ' 


cial Commissioner of Chota Nagpur to 
the file of a person bearing the designation 
of the Special Subordinate Judge of Pala- 
maw District. This learned Judge tried 
both cases and dismissed the respective 
suits instituted by the plaintiff-appellant. 
From that order of dismissal the paintiff 
appealed to the High Court; the appeals 
were heard by this Court in August 
1917; and the High Court by its order 
dated 14fch August 1917 reversed the 
order of dismissal by the Special Sub- 
ordinate Judge of Palamaw; and by their 
order declared that the plaintiffs were 
entitled to recover possession of the lands 
in suit toge* her with the mesne profits. 

The plaintiff-appellant o rplied to the 
Court of the Deputy Commissioner of 
Palaraaw, or rather to his deputy who 
bears now the designation Deputy Collec- 
tor Snhoreinate Judge Palamaw, for the 
execution of both decrees pronounced by 
the High Court on 11th August 1917. 
The decrees obtained by the plaintiff, in 
pursuance of the order of the High Court, 
were presented for execution to the 
Deputy Collector Subordinate Judge, and 
he made an order, which is the order 
now appealed from, dated 13th February 
1918, rejecting the plaintiff’s petition for 
leave to issue execution on the ground 
that it was not in his Court, viz., the 
Court of the Deputy Collector Suhordi- 
Judge that tlie decrees in question wore 
obtained, and that the projier person to 
execute the decrees passed in oho lienee 
to the order of the High Court was the 
Court of the Special Subordinate eTudge 
who originally tried the suits; and fn 
support oi his ruling the learned Deputy 
Collector --elies uron the provisions of 
S. 38, Ci^il P. C. That section provides 
that a decree may be executed by either 
the Court wliich passed the decree, or 
by the Court to which it is sent for 
execution. The interpretation which the 
Deputy Collector Subordinate Judge 
seeks to put upon this section is that he 
has no jurisdiction to execute the decrees 
which the plaintiff petitioned for leave 
to execute; as the suits were not tried 
or the decrees passed by him, and that 
the proper Court to execute tha decrees 
is the Court of the Sjiocial Subordinate 
Judge of Palamaw, Ranchi and Ilazari 
bagh. 

It has been contended before us that 
if a Court in the year 191c existed in 
the Palamaw District distinct from the 
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Oourfc whose inherent jurisdiction was 
vested in the Deputy Oomraissioner of 
Palamaw and such Court was presided 
over by the Special Subordinate Judge, 
that then such Court has by virtue of 
the new method of procedure recently 
adopted by the High Court with the 
sanction of Government, ceased to exist; 
and that thus the application was sus- 
tainable in the form presented by the 
appellants by their petition in November 
1917 under the provisions of S. 37. 
Civil P. C. Cl. (b) of S. 37, provides 

that , _ 

“where the Court of first instance has ceased 
trt Aviat or to have jurisdiction to execute it (viz. 
the decree) the Court which, if the suit wherein 
fcho decree was passed was instituted at the time 
nf making the application for the execution of 
?he decret would have jurisdiction to try such 

fluit." 

Thus Mr. Atul Krishna Rai on behalf 
of the appellant contends that inasmuch 
ns the Court of the Special Subordinate 
Tud'^e if it existed as an independent 
Court' apart from the jurisdiction of the 
permanent Court of the Deputy Commis- 
sioner, has now ceased to exist; and 
that the decrees, the subject matter of 
this appUcxtion, can be executed by the 
iDepuby Collector Subordinate Judge of 
Palamaw because his Court %vould have 
had jurisdiction to try the original suits 
which were 51el in 1913 in the Court of 
the Deputy Commissioner. We think 
that bins argument is well founded. On 
the assumption that the Court presided 
over by the Special Subordinate Judge 
was in fact at the time the decree was 
pronounced existent in Palamaw and 
that such Court had an independent 
lurisdicbion of its own, such jurisdiction 
has ceased. Matters appear to have chan- 
ged considerably in recent times; and the 
whole system of legal procedure and 
administration applicable bo the districts 
of Palamaw, Ranchi and Hazaribagh has 
been recast after careful consideration 
by the High Court with the sanction of 
Government. In our view the Court of 
the Special Subordinate Judge, if it ever 
did exist as an independent Court, has 
ceased to exist; and that in its place the 
person appointed as Additional Subordi- 
nate Judge for the three districts of 
Ranchi, Hazaribagh and Palamaw is 
appointed only to act as an Additional 
Judge for each such district as an Addi- 
tional Assistant Judge in aid of and 
for the more ollicient administration 


of justice in the permanent Courts 
exercising territorial jurisdiction within 
the local limits of their own respective 
areas or districts. 

If this view be correct, then there is 
now only one Court in existence that 
could execute the decrees in question and 
that is the Court now presided over by 
the Deputy Collector Subordinate Judge 
of Palamaw, whose office was first created 
on 13bh November 1916 by . notification 
published in the Gazette. Mr. Banerji, 
who first filled the office of Deputy Collec- 
tor Subordinate Judge, was appointed in 
1916 and his appointment was made in 
pursuance of the arrangement arrived at 
between the Government on the one hand 
and the High Court on the other. The 
Deputy Commissioner was left free to 
discharge the onerous duties of his office 
other than judicial duties, and in his 
place the Deputy Collector was endowed 
with the title of Subordinate Judge and 
vested with the powers of a Sub Judge 
for the disposal of the nonconbentious 
work of the Deputy Commissioner’s 
Court wioh power to execute all riecrees; 
and to assist in the discharge of the ad- 
ministration of justice an additional 
.Judge was appointed to act in the three 
districts named. and by whom the conten- 
tious work of each of such Courts was bo 
he done. Thus the Courts of the Deputy 
Collector Subordinate Judge and the Ad- 
ditional Subordinate Judge are one and 
the same Court presided over by different 
persons. Therefore we think that the 
point urged by Mr. Rai is -well founded 
and that the applications for leave to 
issue execution were properly presented 
to the Deputy Collector Subordinate 
Judge for execution, and that he should 
have executed the decrees which formed 
the subject-matter of the petitions filed 
before him. 

Even if the aforesaid contention be not 
well founded, and if in fact, as argued by 
Mr. R. L. Dubb, there are two Courts 
each possessing concurrent jurisdiction 
within the District of Talamaw, viz. the 
Court of the Deputy Commissioner pre- 
sided over by the Deputy Collector Su- 
bordinate Judge, and the other Court pre- 
sided over by the Speciil Subordinite 
Judge, that they were both exercising 
concurrent jurisdiction within the same 
territorial limits; and as there was no 
express distribution of legal business 
assigned by the Judicial Commissioner 
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for specific disposal as bebv?een the two 
Oourbs for inlependeafc areas, then it was 
open bo either of sucii Courts to execute 
the decree of the onher. Authority is to 
be found in the case reported as Chatar- 
hhitj ^[arioari v. Walker (2) fortliis pro- 
position and in which it was laid down 
that : 

“where no order has baen made by a District 
Judge assigning to each of two or more Subordi- 
nate Judges having the same local jurisdiction 
the particular business to be done by each, the 
Subordinate Judge must be taken to have con- 
current jurisdiction.’’ 

The facts of that case resemble in their 
main essential features the facts of the 
present case; and if the argument of Mr. 
Dutb is well founded, that there are in 
fact two independent Courts within the 
same territorial limits having concurrent 
jurisdiction, then it is open to either of 
such Courts to execute the decree of the 
other. Thus for this reason also it would 
appear that the order of the Daputy Col- 
lecbor-Suhordinate Judge impugned is 
orroneous and that the appellants are 
entitled to have their decrees executed 
by him. Accordingly we think that the 
order of the Deputy Collector-Subordi- 
nate Judge was wrong; and these appeals 
must he allowed, and the case must be 
remanded to the Deputy Collector-Subor- 
dinate Judge with our direction that ho 
-duly proceed forthwith upon the peti- 
tion of the appellant and execute the 
decrees directed in pursuance of the order 
of the Iligh Court in accordance with 
law. Under the circumstances we will 
nob award bo either party the costs of 
this application. 

Manuk. J. — I agree. 

v.s./r.ic. Case remanded. 

(^ U909J 4 1. C. 510. 
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Atkinson andJwala Prasad, JJ. 

Ramendra Nath — Petitioner — Appel- 
lant. 

V. 

Mt. Hikait Kuer — Opposite Party — 
Respondent. 

Misc. Appeal No. 19 of 1919 and Civil 
Revns. Nos. 2l 1 an<i 2l2of 1918, Decided 
on 9th Mav 1919, agiinst order of Sub.- 
Judge, Saran, 

Civil P C. (5 of 1908). O. 21. Rr. 85 
and 86 — Provisions are mandatory — Decree- 
holder auctio n purchaser failing to deposit 
balance after deducting amount of decree — 
Propeity is liable to be resold. 

The provisiona of itc. b5 and 80, O. 21, Civil 
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P. C., are mandatory. These rules impose an 
obligation upon a decree-holder purebaser to 
bring into Court wbatever balance may be due 
on foot of the purebase-monoy, after deducting 
tbe amount of the decree. If the decreo-holder 
fails to comply with the rules, the property is 
liable to ba resold. tP 370 O 2 P 371 C 1] 

Sushil Madho Mullick. Baikuniha 
Nath Mittra and Panclianan Banerjee — 
for Appellant. 

Judgment. — Three applications have 
been presented to us on behalf of the 
judgment-debtor, viz. Miscellaneous Ap- 
peal No. 19 of 1919 coupled with Civil 
Revision No. 211 of 1918 and Civil Revi- 
sion No. 212 of 1918. The questions 
which await our determination are cov- 
ered by Miscellaneous Appeal No. 19 
of 1919 and Civil Revision No. 212 of 
1918. The respondent in this appeal 
is a decree-holder who obtained a decree 
on foot of a mortgage bond, dated 20bh 
January 18.99, for a sum of Rs. 3,100. 
Many attempts have been made to exe- 
cute this decree from time to time, bub 
unhappily they have all been rendered 
abortive for one reason or another. The 
present application for leave to issue 
execution is dated 17th January 1911, 
now eight years ago. The sale that is 
now impeached by these proceedings took 
place so far back as 14th April 1913, 
and various applications were made to 
sot aside that sale. The matter pro- 
ceeded bo the Calcutta High Court and 
eventually came before this Court and 
our learned brothers Chapman and Koe, 
JJ., held that no appeal lay bo the High 
Court and that an aj)peal should be 
presented before the District Judge to 
whom only an appeal lay. The learned 
Judge in one proceeding dismissed the 
appeal that came before him on 25th 
March 1918. The learned Subordinate 
Judge in another proceeding refused to 
set aside the sale by his order dated 28th 
June 1913. 

Now Miscellaneous Appeal No. 19 
comprises two matters: one a proceeding 
under S. 47, Civil P. C.. for the purpose 
of setting aside the sale on the ground 
of non-observance by the decree holder 
auebiou- purchaser of the provisions of 
O. 21. Rr. 85 anil 8(5. an 1 also dealing 
with an application under O. 47, R, i 
for review of a prior or.ler of fclio learned 
Suhonlinato Jurl-e. The property was 
value! at Rs. 30,000 by the Subordinate 
Judge bub was sold to the decree-holder 
as the only bidder for a sum of Rs. 8,000. 
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Apart from this double-barrelled appli- 
cation under S, 47, Civil P. O , and un- 
der O. 47, R. 1, Civil P. C., there was 
also an independent proceeding under 
O. 21, R. 90, seeking to set aside the 
sale on the ground of irregularity and 
fraud. Fraud was not specifically alleged 
but irreguliriby in the conduct of the 
sale was relied on to justify setting aside 
the sale. The irregularity complained 
of was referable to the nonservice of the 
notice of the sale proclamation. The 
learned Judge in dealing with this matter 
held that the notice of sale proclama- 
tion had not been served and though the 
nonservice of the sale proclamation was 
an irregularity that nevertheless the 
judgment-del ^or had not suffered any 
substantial damage or injury by reason 
of such irregularity. The reasoning of 
the learned District Judge in this aspect 
of the case is far from clear, and his 
conclusion of fact appears to be based on 
surmise rather than on proofs. 

The learned District .Judge appears to 
have failed to consider the question of 
impeaching the sale on the ground al- 
leged by the judgment-debtor in Miscel- 
laneous Appeal No. 19 of 1919 relative 
to the non-observance of Rr. 85 and 86, 

O. 21. The District Judge thought that 
inasmuch as an appeal was taken from 
his decision in the proceeding under 
O. 21. R. 92, that it would he open to 
the High Court in that appeal to consider 
as an additional ground for impeaching 
the sale the non observance by the 
auction, purchaser of the provisions of 
Rr. 85 and 86, O. 21. That portion of 
t.-be application in Miscellaneous Appeal 
No. 19 of i9t9 which dealt with the 
review application of tlie Subordinate 
Judge’s order under O. 47, R- 1, it is not 
material to consider, and Mr. Mullick 

I think concedes this. 

However the learned vakil’s two main 

points are that the learned Judge in 
Civil Revision No. 212 of 1918 acted 
without or failed to exercise a jurisdic- 
tion vested in him in not setting aside 
the sale on the ground of irregularity, 
and he alleges that on the face of the 
proceedings the property was sold at a 
<»ross undervalue to the decree-holder ; 
that there was no proper bidding ; and 
that obviously, having regard to the 
v^lue of the property and the price 
offered by the decree-holder, there was 
substantial injury to the judgment- 
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debtor. The learned Judge assigns cer- 
tain reasons for holding that the judg- 
ment-debtor cannot be considered as a. 
person who has sustained substantial iQ<- 
jury inasmuch as he and the decree hol- 
der have delibeiately set themselves to- 
make war one against the other and to 
use every means in 'their power to defeat- 
the execution which the decree ho'der 
seeks to enforce. The reasons are more 
in the nature of surmises than conclusions- 
of frot *^‘^anded upon legal proof and 
appear to us unsatisfactory ; and in our 
opinion the order of the District Judgs^ 
refusing to set aside the sale on the ap- 
plication presented to him under O. 21, 
R. 90, Civil P. C., should be set aside.. 
However apart from the application in- 
stituted under O 21, B. 90, we think 
that the sale must also be set aside on a 
ground that was not considered by tho 
learned District Judge, namely, the^ 
ground that the decree- holder auction- 
purchaser failed to comply with the pro- 
visions of O. 21, R. 85, read in conjunc- 
tion with R. 86. R. 85 provides that- 
the purchaser shall bring into Court the- 
amount of his purchase money within- 
15 days of the date of sale. Now ad- 
mittedly in this case the purchase price- 
bid for the property sold was the sum of 
Rs. 8,000 and it is apparent that there 
would be a residue in favour of the judg- 
ment-debtor to the extent of Rs. 2,000, 
if the true value of the mortgage decree 
be Rs. 6,000 odd as alleged. It is 
right to mention that in the execution 
petition the decree-holder specified that- 
the amount due on the foot of the mort- 
gage decree was the sum of Rs. 15,726. 

This estimation of the amount due on 
the mortgage decree was obviously in- 
correct. If the true rate of interest be 
calculated upon the decree, the actual 
amount due to the decree-holder would 
be Rs. 6,728. Thus if the purchase 
price of the property be Rs. 8,000, then 
there would be a balance of Rs. 1,272 in 
favour of the judgment-debtor. There- 
fore clearly the obligation which the 
Civil Procedure Code imposes upon a 
decree- holder purchaser is to bring into 
Court whatever balance may be due on 
foot of the purchase money, after deduct- ^ 
ing t)ie amount of the decree. This the 
decree-holder did not do. R- ^0, O, 21 
provides a penalty on failure to observe 
the previsions specified in R. 85. In our 
opinion the provisions of Rr. 85 and 86, 
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O. 21 read in conjunction are manda- 
tory. The obligation was clearly upon 
the decree bolder purchaser at theauction 
sale to bring into Court the balance due 
on the foot of the purchase price of the 
iproperty for which he bid and purchased, 
■and having failed to do that the pro- 
perty vvas liable to be resold, and upon 
the application of the judgment-debtor 
under O. 47, R. 1, the Court ought to 
have considered the judgment-debtor’s 
application i^nd set aside the sale and 
directed a resale of the property. Ac- 
cordingly the relief sought in Miscel- 
laneous Appeal No. 19 of 1919 is granted 
with costs and the sale impeached in 
the proceeding under S. 47, Civil P. C., 
is set aside on the grounds stafed above. 
The application in Civil Revision No. 211 
of 1918 is disallowed without costs. 
The application in Civil Revision No. 212 
of 1918 is also granted hut without costs. 
The hearing fee in Miscellaneous Appeal 
No. 19 of 1919 is measured at three gold 
mohurs. 

V.S,/r.K. Order accordingly. 
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Das, J. 

Kali Prosad Tewari — Plaintiff — Ap- 
pellant. 

V 

Mahabir Teiuari and others — Defen- 
dants — Respondents. 

Second Appeal No. 1204 of 1917, De- 
cided on 5th May 1910, against decision 
of Sub -ludge. M«^zaQurpore. 

Landlord and Tenant — Suit for rent dis- 
missed for want of relationship of landlord 
and tenant -Subsequent suit for ejectment is 
competent — Civil P. C , S. 11. 

Where in a suit for ejectment it is found that 
the land in dispute bnlongs to the plaintiff and 
that a previous suit for ejectment was successfully 
resisted by the defeodaots on the ground that 
they were not tenants of the plaintiff, the defen- 
dants ate not entitled to remain upon the l.»ud 
aud tbe plaintitf is entitled to khas possession. 

• LP 372 O 2] 

Tlarnarain Prosad — for Appellant. 

P. N. Mitte) — for Respondents. 

Judgment. This appeal arises out of 
a suit brought by the appellant for eject- 
ment of the respondents from the property 
which is the s-ubject matter of dispute 
between tliem. In 1010 the preserjt appel- 
lant brought a jent, suit agnnst. the do- 
fondarus, suit the defon larrls re- 

siste 1 on the ground that there was no 
relationship of landlord and tenant bet- 


ween them. The Court gave efifect to the 
defendants’ plea and dismissed the jrlain- 
tiff’s suit for rent. Thereupon the appel- 
lant has brought his present suit foreject- 
ment of the defendants, his giound being 
that the tenants having taken the plea 
that there was no relationship of landlord 
and tenant between them and him and 
that plea having been given effect to by 
a Court of competent jurisdiction, he is 
now entitled to ask the Court to eject the 
defendants. The lower appellate Court 
has come to the conclusion, firstly, that 
the disputed land lies within the zamin- 
dari of the plaintiff; secondly, that there 
was a previous rent suit between the 
plaintiff and the defendants in whicli the 
defendants successfully pleaded that they 
were not the tenants of the plaintiff. But 
the lower appellate Court dismissed the 
plaintiff’s suit mainly, as I understand 
the judgment, on two grounds: firsth', be- 
cause it was not shown that the plaintiff 
inducted the defendants on the land and 
secondly, because it was not shown that 
the consent decree by wliich the plaintiff 
established his title to the land was not 
passed in the presence of the defendants. 

In my view the circumstances relied 
upon by the lower appellate Court do not 
help the respondents, because it does not 
matter whetlier the respondencs were 
parties to the consent decree or not so 
long as the plaintiff has ostablisliod his 
title to the land. The apj)ollant, liaving 
established his title to tlie land, was 
entitled to rent from the respondents if 
they desired to stay on the land. They 
cannot obviously stay on the land and 
yet refuse to pay rent to the appellant. 
Secondly, it is no <lcubt true that the 
appellant did not induct the rospomlents 
oti the land, hut I do nob see how that 
affects tlie question whetlier tlie apj)ellant 
as landlord is now entitled to eject the 
respondents wlio have successfullv estah. 
lished in a Court of law tliat they are 
nob tenants of the appellant. The learned 
vakil for the appellant relied upon two 
cases reported as Nilmadhnb Bose v. 
Anavta iiam Bogdi (l) nn 1 Fayz Dhali 
V. AftahiL'hlin hirdar These cases 

e^tul)lish that the rule that a denial of 
the relationsiiip of landlord and tenant 
(l"es not entail a foiffeituro and does nob 
applv v\ liere tliat demial is giv^n (‘(Teofc to 
by n <lecroe of a Court. It ha ving been found 

TiVu's isl -i c. • 

(2) U0021 6 C. W. N. 075. 
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thi3 case thab the land belonged to the 
plaintiff, and it having been found in the 
previous suit that the defendants are nob 
their tenants, the defendants have no 
right to remain upon the land and the 
plaintiff is entitled to khas possession. 
The learned vakil for the respondents 
relies upon a case decided by Mookerjee, 
J., and reported as Mallika Dasi v. 
Makham Lai Chotodhury (3). On the 
facts that case is clearly distinguishable 
from the present case, because in the case 
before his Lordship Mookerjee, J., there 
was no denial of the entire title of the 
plaintiffs or their predecessor in in- 
terest. 

The objection which was successfully 
maintained was thab the plaintiffs alone 
were nob entitled to realize the whole 
rent, and their claim was dismissed, not 
because they bad no title to any portion 
of the rent, bub because their right to 
collect any share of it separately from 
their alleged cosharers was not estab- 
lished. In this cass the denial was of 
the entire title of the plaintiff and there- 
fore the decision cf Mookerjee, !., reported 
as Mallika Dasi v. Makham Lai Chow- 
dhury (3) does nob apply to the facts of 
this case. Bub Mookerjee, J. does say 
this: ‘'Bub in our opinion the decision in 
these two cases,” referring to the decision 
in Nilmadhah Bose v. Ananta Ram 
Bnqdi (0 and Fays Dhali v. Aftabuddin 
Sirdar (2): 

is not consistent with the principle denucible 
from the ca^es of Debirtiddi v. Abdiir Rahim 
(4) and Dhora Kairi v. Ram J ewan hairi 
Mahloiv (5), in which it was pointed out that 
there cannot beany eviction from an asricultural 
boldin'^ goverooi by the Bengal Tenancy Act, 
on tho'Rrouod of forfeiture incurred by denial of 
the landlord’s title, inasmuch as auch ground 
is not specified in Ss. 25, 44 and 49 of that Act. 
which enumerated the grounds of ejectment of 
occupancy raiyats. non-occupanev raiyats and 
under-raiyats respectively. To hold that a tenant 
of any of these three classes may be evicted 
because by reason of the doctrine of estoppel, he 
is barred from pleading his tenancy, seems to us 
to bA an application of the doctrine of forfeiture 
by disclaimer without the formal use of the 
expression,” 

and their Lordships relied upon the case 
of Kally Dass Ahiri v. Manmohinee 
Dassee (6), a decision of Jenkins, J., re- 
ported in T. L R. 24 Oal, 440. So far 
as the decision of Jenkins. J., is concerned, 
thab learned -Tudgo had an opp ortunity 

■ (S) 11905) 2 C L. J. 

(4) L1P90] 17 C i\ 190. 

(.-s) 118931 20 ChI. 101. 

(6 Llt97] 24 Cal. 440. 


of giving expression to his opinion in the 
much later case of Elcahar Sheikh v. 
Hara Bewah (7). The true principle, as 
I understand the decision, is laid down 
in that case where the learned Judges 
point out that the question is not one of 
forfeiture, but whether having regard to 
the previous decision between the parties 
the tenant can plead his tenancy in the 
later suit. If by reason of the operation 
of the principleof res judicata, the tenants 
aro unable to plead their tenancy, the 
question of forfeibui’e of a tenant under 
the provisions of the Bengal Tenancy 
Act does not arise. Thab is how the late 
Chief Justice of the Galoubta High Court 
views the matter and I respectfully fol- 
low thab decision and the decision in 
another case reported as Ramgati Mohurer 
v. Bran Bari Seal (8). I hold that the 
respondents were not entitled to, nor 
did they in fact, plead any tenancy and 
the previous decision is res judicata bet- 
ween the parties and that therefore the 
appellant is entitled to a decree for eject- 
ment against the defendants, the ques- 
tion of tenancy nob being allowed to be 
raised. I set aside the judgment and the 
decree of the lower appellate Court and 
restore the judgment and the decree of 
the Court of larsb instance. The appel- 
lant is entitled bo his costs throughout. 

V.S./n.K. Appeal accepted, 

“7“ tTU^ 6l 8 1 . c. 6Ga 

(8) Liooej 3 O. li. J. 201. 
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JwAiiA Prasad and Foster, JJ. 

Mt. Golab Kuer and another — Peti- 
tioners. 

V. 

Mt, Bibi Saira and others — Opposite 
Parties. 

Civil Kevn. No. 216 of 1919, Decided 
on 2lst August 1919. from decision of 

Sub Judge, Muzafferpore. _ 

(a) Civil P. C. (5 of 1908), O. 9. Rr. 2 and 

8 — Process fee not paid but defendant ap- 
plying for lime to file his statement — Suit 
cannot be dismissed under R 2. ^ 

Where a plaintiff has made default in paying 
the fee for service of a summons on the defend- 
ant, but notwithstanding this defendant applies 
to the Court for time to file written staiemeots 
the filing of such application amounts to an ap- 
pearance by the defendant under R- 8. O. , 
Civil P. C , and the Court would not be justified 
in dismissing tbe suit under R. 2 of 

(b) Civil P. c. {5 of 1908). S. 115 and O. 9, 
Rr. 2 and 8 — Order under Rr. 2 and 8 when 
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conditions not satisfied is without jurisdic- 
tion — Revision lies. 

As Rr. 2 and 8, O. 9 of the Code require 
certaia conditions to be satisfied in order to vest 
jurisdiction in a Court to pass an order there- 
under an order made by a Court where tbes) 
conditions are not fulfilled is. open to revision 
by the High Court under S. lib'. LP 373 C 2] 

Rajendra Prasad for Guru Saran 
Prasad — for Petitioners. 

Fakhruddin for Tahir — for Opposite 
Parties. 

Judgment. — This application is direc- 
ted against the order of the Subordinate 
Judge, dated 9th May 1919, as being 
without jurisdiction. The order purports 
to dismiss Suit No. 31 of 1919 under 
O. 9, R, 2, Civil P. C., on account of the 
failure of the plaintiff to pay talbana for 
service of summons on the defendants 
and to file copies of the plaint. The ap- 
plicant contends that they being defend- 
ants, had already entered appearance on 
the said date and the proviso to the said 
R. 2 bars the passing of the order under 
R. 2 and that the only order that the 
Court could pass was one under R. 8, 
O. 9. The plaint was registered on 12th 
March 1919 fixing 9th May for settle- 
ment of issues. On 9th May, although 
the talbana was nob paid for service of 
summons upon the defendants, and al- 
though no summons was issued, yet two 
of the defendants, the petitioners in this 
case, filed an application asking for time 
to file written statements. The plaintiff 
did not at all appear or take any steps to 
prosecute the suit. 

It is contended on behalf of the op- 
posite party tliat the mere filing of the 
application for time does not amount to 
an appearance by tlie defendant under 
R. 3. This contention cannot find favour 
with us inasmuch as the appearance for 
tlie defendant is sufficient whether it he 
by the filing of written statements or by 
a petition to take time to file written 
statements. The Court conld therofore 
pass an order only under R. 8 and had 
no jurisdiction to pass an order un>ler 
R. 2 as against tlie applicants. No douhfc 
defendant 3, blio husband of the plaintiff, 
di-1 not enter any appe.irtnce on 9th May. 
and it Nvas open to tlie Court to make an 
order under R, 2 if any relief was claimed 
against tliat defendant. It is next con- 
tended that this Court cannot interfere 
with the aforesaid order, howsoever 
illegal or irregular, under S. 115, Civil P. 
C., as no question of jurisdiction is in- 


volved. Both Rr. 2 and 8 require certain 
conditions to be satisfied in order to vest 
jurisdiction in a Court to pass an order 
under those rules, and if those conditions 
are not fulfilled the Court has no juris- 
diction to make an order under R, 2 or 

R. 8 as the case may be. 

The first condition in order to give 
jurisdiction to make an order under R. 2 
is that contained in the proviso that the 
defendant should never have appeared at 
all. Thus if the defendant does appear, 
in spite of nonservice of summons, the 
Court’s jurisdiction to pass an order 
under R. 2 ceases. If on the other hand 
the defendant does appear and the Court 
does not make an order under R. 8, the 
Court then refuses to exercise the juris- 
diction vested in it by O. 9, R. 8. It 
was held in some of the cases cited in 
Mullah’s Civil Procedure Code that to 
pass a decree ex parte against a defendant 
treating the delivery of summons by post 
to a person who was not shown to have 
been a defendant as a good service is a 
material irregularity which affects the 
exercise of the jurisdiction of the Court 
and as such is fit to be revised under 

S. 115, Civil P. C. The contention of 
the opposite party is therefore overruled 
and the order of 9th May of the Court 
below is set aside, and the suit will be 
dismissed as against dofeudauts 1 and 2 
under O. 9, R. 8. The order of this Court 
dated 6th August 1919 staying Title Suit 
No. 79 of 1919 in the Court of the Sub- 
ordinate Julge, first Court, Patna, is 
hereby withdrawn. 

v.S./r.k. Application accepted. 
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Chatman and Atkinson, JJ. 

Beni Pra sa d — Po t i t i on o r . 

V. 

K'lal Sinf/h — Opposite Ibirty. 

Civil Revn No, 2G0 of 1917, Decided 

on 1st Feliruary 1918. 

Civil P C. (1908), O. 21, R. 66-- No valuo- 
tion other than one fixed by Court should be 
inserted in sale proclamation. 

Tiie insertion of any valn^ition in a snle pro- 
clamation other than tlio valuation ftNcd hv t'lo 
Court is calculated to inislcAil intending biddf r.-; 
and i.s therefore wrong-. An executing Court 
should not insoit iu a sale pr^ elainatlou tho 
valu.-itioii assos.;cd by eitlier the decree; holder <'r 
the judgnienl-doblor. Lt’ 374 C 1) 

Pa nchanan Mukerjee and Abaiii 
Bhusan Mukerjee — for Petitioner. 

Kuhoant Sahaij and Rai Gurusaran 
Prasad — for Opposite Party. 
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Atkinson, J, — This is an application 
made by the petitioner to set aside an 
order roa ie hy the learned Second Sub- 
ordinate Judge of Patna on 15th August 
1917. It was an order settling a sale 
proclamation in an execution matter and 
the ground of objection to the order is 
that it directed that the sale proclama- 
tion should contain two valuations: one 
assessed by the decree-holder and the 
other fixed by the Court. It is conten- 
ded that the order is bad; and reliance 
is placed on the Full Bench ruling of this 
Court in Raghunaih Singh v. Hazari 
Sahu (l). The ruling in that case is not 
quite on all fours with the present case, 
but I think the principle applies, viz., 
that the insertion of any valuation in the 
sale proclamation other than the valua- 
tion fixed by the Court is calculated to 
mislead intending bidders and therefore 
nvrong. The learned Subordinate Judge 
should not insert in sale proclamations 
the valuations assessed hy either the 
decree-holder or by the judgment-debtor. 
The learned Judge in allowing in this 
case the valuation of the decree-holder to 
be stated in the sale proclamation acted 
in contravention of the rulins in Raghu- 
natli Singh v. llazai'i Scihu (l). 

We lo nob think it necessary to send 
the case back to the learned Judge to re- 
open the question of valuation. We 
direct that the valuation stated by t le 
decree-holder in the sale proclamation he 
struck out and let the sale proceed on the 
valuation already fi.xod by the learned 
Court below. 

Chapman, J. — I agree, 

V. S./u.K. Appl ication allowed. 

(i; L10171 37 I. O. 872=2 Pat. L. J. 130. 
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Mullick and TnonNHiDL, JJ. 

Panchanan Mahta — Appellant. 

V. 

Kanai Mahto and others — Respon- 
dents. 

Ai)peal No. 301 of 1917, Decided on 
5th August 19 IH, from appellate order 
of-T.G., Manhhum, D/- 6th September 

1917. 

Chota Nagpur Tenancy Act. (6 of 1908), 
Ss. 212, 14 (b) and 208 — Sale in execution of 
rent decree— Raiyat at fixed rate can deposit 
decretal amount to set aside sale. 

A raivat at fixed rates is entitlb-t, under S. 212, 
to deposit the decretal amount and to have set 
aside a sale held in execution of a decree for rent 
passed against the tenure*holder3. It is im* 


material whether the right or interest of the 
raiyat is liable to annulment under Ss. 14 and 
208 of the Act. IP 375 0 1] 

Naresh Chandra Sinha — for Appel- 
lant. 

Rajendra Prasad — for Respondents. 

Judgment. — Raja Joyoti Prasad Singh 
Deo obtained a rent decree against cer- 
tain tenure-holders. In execution of this 
decree the tenure or holding known as 
Mauza Amdiha was put up fox sale on 
6th July 1914 and purchased by Pancha- 
nan Mahto who is the appellant before 
us. After the purchase application was 
made by certain parties, who are the 
present respondents, to be allowed under 
S. 212, Ghota Nagpur Tenancy Act, to 
deposit the decretal amount and to set 
aside the sale held in execution of the 
decree for rent against the tenure-holders. 
Their application was rejected by the 
Deputy Collector, but on appeal hie 
decision was reversed by the Judicial 
Commissioner, who hold that the appli* 
cants were entitled to proceed under 
S. 212. Chota Nagpur Tenancy Act, whe- 
ther they had or had not an interest in 
the property. 

This finding was upheld by a Single 
Judge of the High Court. In a Letters 
Patent appeal however a different view 
was taken and the case \ya3 remanded in 
order that inquiry might be made into 
the applicants’ claim as to whether they 
held an interest in the property sold 
under a title lawfully acquired before the 
sale. Both the lower Courts have found 
that the respondents held as raiyats at 
fixed rents. The first Court was of opi- 
nion that the right of such tenants does 
nob come within S. 14. Cl. (b), Chota 
Nagpur Tenancy Act, and as the pur- 
chaser might annul all the rights of the 
respondents the latter were entitled to 
raakeadeposib. The lower appellate Court 
held that having regard to the provisions 
of the Bengal Rent Recovery Act (8 of 
1865) the contingency existed of the pur- 
chaser bringing a suit for fair rent and 
avoiding the incident of fixity of rent 
atbacbed to tlie tenancy and that there- 
fore the respondents had an interest 
which might, ho affected by the sale and 
were accordingly entitled to make a 
deposit and set aside the sale. It is con- 
tended on beiialf of tlie appellant that 
the respondents' interest is nob such aa 
could be avoided by the purchaser and 
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that they have no interest in the property 
sold that might be affected by the sale. 

In our opinion it is immaterial whe- 
ther the right or interest of the respon- 
dents is liable to annulment under Ss. 14 . 
and 203, Ghota Nagpur Tenancy Act. The 
words of S. 212 of the Act are so general 
that they would seem to entitle a raiyat 
at fixed rates to make the deposit It is 
contended that the section contemplates 
an interest superior to that of a raiyat, 
but in the absence of any authority on 
the point we think we must accept the 
words of the statute without any limi- 
tation or restriction. The appeal there- 
fore must be dismissed with costs. 
V.S./r.K. Appeal dismissed. 

A. I. R. 1919 Patna 375 (1) 

Mulltck and JwaIjA Prasad, JJ. 
Jadubar Singh — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 154 of 1919, Deci- 
•ded on 12th June 1919, against order of 

-Judicial Commissioner. Chota Nagpur. 

(a) Penal Code (I860), S. 147 — Common 
object must be established. 

The alle:?ed comiaou object of an assembly 
which renders it unlawful must established 
by evidence; it is not a matter that can be in- 
ferre 1. IP 375 C 2] 

(b) Penal Code (I860}, S. 147 — To sustain 
convictions, origin of fight must be proved. 

In tup abs -nee of aclear finding as toliow a fig^t 
oriti'^ated, a conviction for riotng cannot be 
maintained 'P 21 

S. Sinha and llajendra Prasad — for 
Petit ior er. 

Mullich. J.- -The iiftHtioner Jadubar 
Singli lias been sentenced to rigorous im. 
prisonment for six months for an offence 
under S. 1 17, I. P. C.. in respect of a 
field called Suarmara, The petitioner 
and his cousin Ram Singh, are in dispute 
about this land and it appears that on 
the day of tiie occurrence each, with a 
party numbering seven or eight, went 
upon the land and .a fight took place. The 
finding in this case is tliat Ja«lubar was 
entitled to joint possession with Ram 
Singh in equal proportions and that on the 
day of the occurrence he went to cut the 
dried up paddy, whicli was then upon 
the land. It is founl that both parties 
had sowed the land jointly, hut on account 
of the dispute the paldy was not watered 
and tliat Llioreforo it liad hecomd dry 
and useless. Tliero can he no doubt how. 
•ever that Jadubar had a right to cut half 
lhat paddy. The police appear to have 


sent up both parties for rioting and 
both parties were convicted by the Magis- 
trate. In regard to Jadubar’s party the 
learned Judicial Commissioner finds that 
though the claim set up in the trial 
Court to a right to the whole field is 
false, they had a joint right to cut the 
paddy. But the learned Judicial Com- 
missioner thinks that, as it was their in- 
tention to assert a right to the whole 
field and to exclude Ram Singh, the com- 
mon object of the assembly was unlawful 
and that in causing hurt in prosecution 
of that common object the offence ofi 
rioting was committed. Now the find- 
ing as to the common object must be 
supported by evidence. Beyond the de- 
fence set up at the trial there appears to 
be no evidence that the object of Jadubar s 
party in going upon the field was to do 
more than cut their share of the produce. 

It would have been possible from the 
acts of Jadubar and his party, when Ram 
Singh’s party arrived, tc drasv the con- 
clusion that their object was something 
more than to assert their undoubted 
title to half the land; but neither the 
first Court nor the learned Judicial Com- 
missioner has been able to come to any 
finding as to what took place when Rarn 
Singh arrived and who began the fight. 
If Ram Singh began the fight while Jadu- 
bar’s party were peacefully employed, 
there could clearly be no ground for hold- 
ing Jadubar’s party guilty of tho offence 
of rioting They hal a right in that 
case to use appropriate force for the pur- 
pose of repelling tlie attack; and in the 
al)sence of any clear finding as to how 
the fight originated, it is impossible to 
support the conviction and sentence. The 
result is that the conviction aul sentedee 
are set aside and the petitioner released 
from bail. 

Jwala Prasad, J. — I agree. 

V.S./r.K. Conviction set aside. 

A. I. R. 1919 Patna 375 (2) 
Chapman and Roe, JT. 

liladha Pa lliaai — Appellant. 

V. 

Jofjii Jena — Rospon lent. 

Appoil No. IG of 1017, Decided on 3rd 
April 1013, from t ie appellite order of 
Dist. Judge, Cuttack, D/- 25bh August 
1017. 
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Bebar and Orissa TenancyAct(2ofl913), 
S. 31 (4) — Occupancy holding — Sale in exe- 
cution of money decree — Objection rights 
are not transferable is tenable. 

It is open to an occupancy raiyatto object to 
the sale of his holding in execution of a decree 
for money, upon the ground that his rights are 
not transferable without the consent of the 
landlord. [P 376 C 21 

Pu7i7ta Ghayidra Palit — for Appellant. 

Sa7'at Chaitdra Mukerji — for Respon- 
dent. 

Judgment. — This is an appeal against 
an order of the District Judge of Cutback, 
dismissing an appeal from an order of the 
Munsif upholding an objection made by 
an -occupancy raiyat to the sale of his hold- 
ing in execution of a money decree upon 
the ground that it was not transferable. 
Sub-S. (4} S. 31, Orissa Tenancy Act, 
provides that save in certain cases of 
private sale, for which express provision 
in made in the earlier portion of the sec- 
tion, no transfer of an occupancy holding 
or portion thereof otherwise than by 
a succession or by sale in execution of a 
decree for arrears of rent shall be valid 
against the landlord of the holding un- 
less and until ho has consented thereto. 
It has been contended before us that the 
meaning of this subsection is that such 
transfers shall be valid otherwise than 
against the landlord. On the other 
hand, the current of decisions up to the 
passing of the Orissa Tenancy Act, and 
thereafter has been uniform, and it was 
long ago established that an occupancy 
raiyat can on his behalf object to the sale 
of his holding in execution of a money 
decree. It is sufhcienfc to refer to the 
decision in M acPhersoTi v. Dehi Phiisli(i7t 
Lai {l). We are not satisfied that the 
legislature, by the terms of sub-S. (4). 
S. 31, Orissa Tenanc’y Act, iutended 
to make a charge in that respect. Our 
attention has been then invited to the 
case of Giridhari N'aik v. Kashi Thidi 
(2). That was a case in which a decree 
had been obtained upon a mortgage of tiie 
occupancy right. Two considerations 
arose in that case. The first considera- 
tion was tliat the tenant liaving previ- 
ously mortgaged tlie occupancy rigiit, was 
estopped from subsequently pleading that 
the occupancy right is not transferable. 
The second consideration is with respect 
to the series of decisions in the Calcutta 
High Court, in which a sale in execution 
of a mortgage decree has been held to b e 

(l) 560=i2 I. 0. 36. 

(2) U9171 2 Pat. D. J. 476=41 I. O. 128. 


in substance a private sale. We are of 
opinion that the decision in that case is 
no authority for holding that an occu- 
pancy raiyat cannot object to the sale of 
. his holding in execution of a money de- 
cree upon the ground that his rights are 
not transferable without the consent of 
the landlord. We are of opinion that the 
learned District Judge was right, and the 
appeal is dismissed with costs. 

v.s./r.k. Appeal dismissed. 
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Roe and Coutts, JJ. 

Ugrah Si7igh — Appellant. 

V. 

Motihari Co. Ltd. — Respondent. 

Civil Revn. No. 87 of li:18, Decided' 
on 29th October 1918, from order of 
Dist. -Judge, Muzatferpur, D/- 2nd Feb- 
ruary 1918. . 

Provincial Small Cause Court Act (9 of 1887),. 
S. 32 (2; — Small Cause Court suit instituted 
in Court not vested with powers of Small 
Cause Court should be tried as regular suits. 

S. 32 (2) is imperative. Therefore if a suit 
cogDizable by’ a Small Cause Court is instituted 
iu the Court of a Munsif, who nt the time of its 
institution was not vested with the power of a- 
Small Cause Court, it should be tried as a regu- 
lar suitp and not as a Small Cause Court suit 
even if after its instilution the Munsif is re- 
placed by another who is invested with the 
p:\vers of a Small CauRO Ccuit: ^^6 /. C. 881; 12 
C. ir. N. 1G7 and 26 Mad. ‘Jl2 (JP.B.), Rel. on. 

fP 377 C IJ 

Kajendra Prasad and ShaDihhu Saran 
— for Appellant. 

Siva Narai7i Bose — for Respondent. 

Judgment. — The Motihari Indigo 
Concern instituted, on 2nd July 1917, 
52 suits against various tenants for 
breach of agreement to grow indigo- 
on three kathas in every bigha for a term 
of 20 years. These suits were cogni- 
zable by a Small Cause Court, bub on the 
dab© on which they were instituted Mr. 
Sbamsuddin as Munsif of Motihari was 
not vested with the powers of a Small 
Cause Court. When . Mr • Shamsuddin 
was transferred Maulvi AmirPIainza be- 
came Munsif of Motihari. and this 
officer had Small Cause Court powers^ 
up to Rs. 100. Oa 28th January 
Moulvi Amir Hamza held that in view 
of B. 32,- Cl. (2), provincial Small 
Cause Courts Act, the suits must be 
tried as money suits, and by an order 
dated 18th February 1918, he transferred 
them to the file of the Additional Munsif. 

On 23rd February 1918, the plaintiiT 
applied bo the District Judge of Muzaffer- 
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pur to transfer under S. 24, Civil P. 0. 
these 62 suits from the Court of the Ad- 
ditional Second Munsif to that of the 
Munsif Maulvi Amir Hamza and treat 
them as money suits. The learned Judge 
on this petition made an order that the 
suits be transferred to the Court of the 
Munsif of Motihari to be treated as 
Small Cause Court suits. These orders 
were passed upon one petition only, and 
with that petition the order passed by 
the learned Munsif in Suit No. 1052 
only was filed. We understand that in 
accordance withtheorder in Suit No. 1052 
the whole of the 52 suits have been 
transferred to the file of Maulvi Amir 
Hamza, and that it is his intention to 
try them all as Small Cause Court suits. 
We asked therefore to set aside these 
orders of transfer on the groun i that the 
learned Judge was incompetent to make 
them, and secondly to direct that the 
suits be tried as money suits and not as 
Small Cause Court suits, on the giound 
the S. 32, Cl. (2), Provincial Small 
Causes Courts Act is a bar to their trial 
as Small Cause Court suits. For the 
opposite party it is urged that the case 
is indistinguishable from Uma Charan 
Sen Gupta v. Chinta Roy (l). For the 
applicants our attention is drawn to the 
decision in ^ahima Chandra Sirdar v. 
Kali Mandol (2) and to the Full Bench 
decision of the Madras High Court in 
Ilari Kamayya v. Ilari Venkayya (3). 
We are not prepared to say that this case 
is distinguishable from O ma Charan Sen 
Gupta V. Chinta Roy (1), but at least we 
may point out that the question of the 
etTect of S. 32 was nob considered by the 
learned Judge who decided that case. In 
our view the section is imperativ'e. 
There was no Small Cause Court existent 
on the date on which these cases were 
filed and therefore the procedure to be 
adopted with regard to them is the pro- 
cedure of the Civil P. G. and not of the 
Provincial Small Cause Courts Act. In 
this view we are supported by the deci- 
sions quoted on behalf of the applicants. 
We have no hesitation in accepting tlie 
princii))e upon which these two cases 
were decided. Wo see no reason to inter- 
fere witli the order transferring the case 
to the file of Maulvi Amir Hamza, The 
cases were uot Small Cause Court cases 

-(1) aoioi y6 I. G. 881. 

(2t H908J 12 C. W.N. 1C7. 

(3) L1903] 26 Mad. 212 {F. B.). 


and whatever may be the Judge’s power 
with regard to .Small Cause Court suits, 
he certainly has power bo transfer a case 
from one Munsif to another. The re- 
sult therefore will be that this applica- 
tion is allowed in part. The case. 
No. 1052, will be tried by Maulvi Amir 
Hamza under the Code of Civil Procedure 
and not under the Small Cause Courts 
Act. The order transferring the re- 
maining 51 cases made by the learned 
Judge was entirely incompetent, for 
there svas no properly stamped applica- 
tion before him for the transier of these 
51 cases. Wo therefore set aside that 
order also and direst that all the 52 
cases be tried in the same manner as 
Case No. 1052. 

V.S./r.k. Order set aside. 
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Mullicic and Atkinson, JJ. 

Lakshmiinali Jemamani Bahuria — 
Appellant. 

V. 

Udit Pratap Singh and a7iotUei — Res- 
pondents, 

Appeal No. 2 of 1917, Decided on 20th 
December 1917, from original decree of 
Sub-Judge, Sambalpur, D/- 22nd Novem- 
ber 1916. 

(a) Hindu Law — Adoption — Datta homam 
though essential among twice-born castes 
relaxation is made where son belongs to 
same gotra. 

Among the twicc-bora castes of Hindus tho 
datta boinam is an essential ceremony for adop- 
tion, but fur some reason a relaxation has been 
made in favour of a sou bclougiog to the some 
gotra. IP 379 C 1] 

(b) Hindu Law — Adoption — Validity — 
Pollution does not affect validity of adoption 
where religious rights are not essential. 

Where religious rites are not a necessary re- 
quisite forau adoption, their omission cannot 
affect its validity and Lberoforc tbo fact of pollu- 
tion which only affects tho degree of merit 
.attached to tho religious rites, is also immaterial 
to the v.ilidity of the adoptiou. iP 379 C2] 

(c) Hindu Law — Adoption — Khsatriyas — 
Among Khsatriyas there is no prohibition 
against adoption of brother’s child by reason 
of pollution before 11th day from birth, nor 
also before 21st day owing to impurity of 
child's body. 

There i.s no p rohibilion in Hindu law among 
Kshatriyas against tho adoption of a brother’s 
child before the 11th dav after birth bv rca-on 
of the doctrine of {pollution, oi b-forc tlie 2lst 
dav by re.tsju of tho iinuurity of tlio bod\ of tho 
child. ‘ LP 380 C23 

j\l . S. Das and B. N. Das — for .\ppel- 
lants. 

J, N. Bose and S. C, Bose ~lox Res- 
pondents. 
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Mullick, J.— -This appeal arises out of 
B. suit brought by Sreemafcy Lakshmiraali 
Jemaiuani Bahuria, widow of Raghunath 
Singh, against Abdhufc Singh, the brother 
of her deceased husband, and against 
XJdit Pratap Singh, the infant son of 
Abdhut Singh, for declaration of title 
and recovery of possession in respect of a 
half-share in the properties left by her 
deceased husband. 

It appears that the plaintiff was on 
bad terms with Raghunath Singh and 
left his house for that of her own father 
in 1906, and that she never returned to 
him between that time and his death 
which occurred on 22nd August 1914. 

On 13th November 1914 defendant 1, 
Udit Pratap Singh, succeeded through 
his father in obtaining mutation of his 
name in the registers of the Collector in 
respect of Righunath’s half-share in 
Mauza Tampargarh and other villages on 
the allegation that he had been adopted 
by Raghunath on 29bh September 1913, 
six days after his birth, and he took pos- 
session of all Raghucabh’s properties 
with tlie exception of Mauza Keshpali. 
The idainbift' thereupon, on 6th October 
1915, instituted the present suit for de- 
claration of her title and possession. 

A written statement was filed by both 
the defendants, admitting that the plain- 
tiff was the wife of Raghunath and con- 
tending that her suit should be dismissed 
on the ground that defendant 1 had been 
validl> adopted by Raghunath according 
to local and family custom. The learned 
Subordinate Judge having accepted this 
contention, the present appeal was filed 
by the plaintiff on I9th February 1917. 
Before %ve proceed to discuss the evidence 
adduced in the case it is ‘necessary to 
refer to two points of law which have 
been urged by the learned vakil for the 
appellant. 

The first point is that the alleged 
adoption having taken place six days after 
the birth of defendant 1. the giver and 
the taker were both under pollution and 
that under the Hindu law the adoption 
at that period was wholly illegal. It is 
urged that the period of pollution was 
1 1 days in the family of the parties to 
the suit, who being Kshatriyas ar® 
hers of a twice-born caste. Now this 
r^uestion of pollution is nowhere raised 
in the pleadings. The plaintifl' does not 
attack the adoption on any legal ground. 
All that she states in her plaint is that 


the adoption did not in fact take place. 
Naturally therefore the written state- 
ment also does not refer to the point but 
it appears that at the trial an issue was 
framed as follows ; 

“ Whether defendant 1 was adopted by Raghu- 
natb. Singb >*s bis son. If so was it valid ?” 

And that the defendants having admitted 
the marriage of the plaintiff the burden of 
proof in respect of this issue was placed 
on the defendants. The defendants there- 
upon tendered evidence first and the ques- 
tion of the invalidity of the adoption by 
reason of the pollution of the family was 
for the first time raised on llbh Novem- 
ber 1916, in the course .of the cross-ex- 
amination of defendant 2. In the judg- 
ment of the Subordinate Judge there is 
no discussion at all on the subject and 
the probabilities are that the parties did 
not urge the point before him. The 
learned Judge was himself a Brahmin 
and would not have been slow to appre- 
ciate the importance of the contention if 
any serious reliance had been placed upon 
it. Bub here in appeal before us the 
learned vakil for the appellant has made 
this point his first ground of attack and 
has addressed us with considerable force 
and ingenuity upon it. It is admitted 
by both sides before us that in the caste 
to which the parties belong the Batba 
Homam ceremony would have been 
essential in addition to the acts of giving 
and taking, if the adoptee who is the son 
of the adopter's own brother, had not 
been a member of the same gotra. This 
is now settled law. In Madras their 
Liordships of the High Court have held 
in S7‘i Sri Chandramald Pcitta M (ihcdevi 
V. Sri Muktamata Patta Mahadevi (l) 
that among the Kshatriyas in the Madras 
Presidency adoption without religious 
ceremony is valid and although there 
was subsequently some divergence of 
opinion it has been finally settled by 
their Lordships of the Privy Council 
that in Southern India among the twice- 
born castes, where the adoptive father 
and the son belong to the same gotra, the 
'ceremony of Datta Homam is not neces- 
sary to constitute a valid adoption. In 
Allahabad their Lordships in Atmaram 
V. Madho Rao (2) have held that among 
the Pakhani Brahmins neither Patta 
Homam nor any other religious ceremony 
is required to aive validity to t he adon- 

(1> ilHlOl 6 Mad. 20. 

(2) L18S41 G All. 276. 
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tion of a brother's son. So also in 
Valubai v. Govind Kashinath (3) thoir 
Lordships of the Bombay High Court 
have ruled that the giving and taking of 
the child is sufficient for that purpose in 
all cases. In the Punjab no religious 
ceremony is required : vide Tupper’s 
Punjab Customary Law, Vol. 3, p. 82. 
The same is the case among the Jains: 
Lakhmi Chand v. Gatto Bai (4). In 
Bengal their Lordships in Indromani 
Chowdhrani v. Bekarilal Mtillick (5) de- 
cided that among castes other than the 
twice-born no ceremonies in addition to 
the giving and taking of the child are 
necessary to constitute a valid adoption. 

It appears therefore on a review of 
all the authorities that there is a general 
consensus of opinion that among the 
twice-horn the Datta Homam is an 
essential ceremony but that for some 
reason a relaxation has been made in 
favour of a son belonging to the same 
jgotra. It has bsen contended that on 
principle, if a religious ceremony is other- 
wise necessary, the fact that the adopter 
and the adoptee belong to the same gotra 
should make no difference J for there is 
a change in the state of lineage in both 
cases. However that may be, we must 
take it that the law is now settled and 
that the adoption of defendant 1 did not 
require the performance of any religious 
ceremony. 

The next question is whetlier there 
was any pollution wliich affects the vali- 
dity of the ailoption. In Iiomalinga 
Pitlai V. Sadasiva PilUii (0) it was con- 
tended before their Lordsliips that the 
period of pollution according to the Hindu 
law was 16 days by reason of a death 
in the adoptive father’s family and no 
adoption within that period could be 
valid, hut it became unnecessary to de- 
cide that point because thoir Lordships 
found on evidence that the adoption 
had taken place after the expiry of the 
16 days In Indromani Chowdhrani v, 
Bekarilal MuHick (5) it was held that 
among Sudras no objection on the ground 
of pollution can invalidate an adoption, 
inasmuch as the religious rites are not 
essential to adoptions in those castes. So 
also it has been held in Asita Mohan 

(3) LlOOO! ‘24 Pom. ‘218. 

(4) i 188G1 8 All. 310. 

(5) L19801 6 Cjil 770=7 I. A. 24 = i Sar. 120 
(P. C.). 

(6) [1861-03] 9 M. I. A. 506=2 Sar. 51 (P. C.). 


Ghose V. Nirode Mohan Ghose (7) that 
pollution on account of the birth of a 
relative among Sudras does not vitiate an 
adoption; it is only a bar to religious 
acts and renders religous ceremonies in- 
efficacious. In Madras their Lordships in 
Santappayya v. Bangappayya (8) held 
that the fact that the adoptive mother 
was under pollution at the time of adop- 
tion was only a bar to the performance 
of Batta Homan and that if the giving 
and taking were established, subsequent 
performance of the Datta Homan valida- 
ted the adoption. In this connexion the 
learned author, Mr. Sarkar, in his work 
on the Hindu Law of Adoption at p. 21*2, 
Edn. 2, speaks as follows: 

“There is no express rule laid down anywhere 
but it appears from what is affirmed with respect 
to other religious rites that the mere fact of any 
of the parties to an adoption being under pollu- 
tion cannot invalidate an adoption. For adop- 
tion is regarded as an imperative religious duty, 
and as such may be performed even during 
pollution, the religious rites being vicariously 
performed by certain relations of the adopter’s 
with his assent, or by his priest. The conclusion 
follows by analogy from what Raghunandau 
says with respect to the worship of the goddess' 
Durga.” 

Then again at p. 213 : 

“Thus it is clear that a ceremonial adoption 
may likewise be made during pcllutiou, the 
family priest performing the religious ceremony. 
Besides, under certain circomstauces it appe ars 
to be perfectly consistent with tiro spiritual ob- 
ject of adoption iliiit it should take place during 
polluti"ji. For instance, suppose a man dies 
giving peiniission to his wife to adopt a son. 
Tiie widow’s impurity lasts for a year, hut as the 
existence of a son is absolutely noctssary for the 
salvation of her deceased husband's soul, the 
sooner it is made the better for his spiritual 
benefit. ’I'liorcfore the vicarious performance of 
the ceremonial portion accords best with the 
urgeut and imperative character of the duty; 
and there is ample authority for the same.” 

In a later passage the learned author 
cites with approval the remark of their 
Lordships of tiie Madras High Court in 
lianganayahamma v. Alwar Setti (9). 
In our opinion therefore whore religious 
rites are not a necessary requisite as in 
the case before us, their omission cannot 
affect the validity of the adoption , and 
therefore the fact of pollution, which 
only affects the degree of merit attaclied 
to the religious rites, is also immaterial 
to tho validity. But the Icarnel vakil 
for tho appellant endeavours to distin 
guish tho authorities cited ahovo on tho 
ground that, although in those cases it 

(7) LlOlGl 35 I. 0. 127. 

(S) LI.8051 18 Mad. 397. 

(9) L1890] 13 Mad. *214. 
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was held that adoption being a secular 
act pollution in the family of the adop- 
tive parent was no bar, nevertheless in 
the case now before ns there is a bar be- 
cause the pollution arises not from any 
collateral impurity, but from the fact 
that the body of the adopted infant was 
itself impure. He contends that during 
a prescribed number of days the body of 
the child was untouchable and that 
therefore during that period no adoption 
would be legal. It is unnecessary for us 
to go into the reason which is the founda- 
tion of the rules relating to the various 
pollutions prescribed by the Sastras. 
Possibly they were hygienic rules which 
in course of time became invested with 
religious sanction; but whatever their 
origin the question is whether the Hindu 
law prescribes that the body of an 
infant is for any iieriod of time un- 
touchable and whether apart from the 
rule that during the period of pollution 
religious ceremonies lose their merit there 
is any doctrine or ordinance which for- 
bids the adoption of an infant during any 
particular period on the ground that the 
body is impure. The learned vakil for 
the appellant relies upon two authorities 
which do not appear to me to be at all 
coercive. The first is at p. 344 of an 
edition of the works of the commentator, 
Parasar (Unabinsati Sanhita), where it is 
stated tliat as regards birth and death 
the period of pollution varies anoong dif- 
ferent castes that it is liable to reduction 
by circumstances and acts of piety, and 
that during these periods gifts, accep- 
tances and Homam are not allowed. It 
has not been shown however that this 
prohibition has any reference to an adop- 
tion and in my opinion gift and accep- 
tance here relate to the transfer of in- 
animate objects. 

The learned vakil for the appellant 
next refers to Gh. ' 5 of Colebrooke’s 
Translation of the Institutes of Mann, 
which prescribes that he who has touched 
a Chandala, a woman in her courses, an 
outcaste for deadly tin, a new-boin child, 
or one who has touched a corpse 
is made pure by bathing. This text 
however is clearly inconclusive and does 
not contain any absolute and uncondi- 
tionol prohibition. It admits of the 
argument that those who took part in 
the adoption purified themselves by bath- 
ing after the ceremony. Finally, with 
regard to both these texts there arises 


the question of their admission in this 
appeal. So far as they are authorities 
on a point of law they are certainly ad- 
missible but even then they should have 
been cited in sufficient time to admit of 
a reply from the respondents instead of 
being placed before the Court after the 
learned vakil for the respondents had 
concluded his reply; but in so far as the 
texts are authorities nob for any law or 
custom but a local practice, they can be 
admissible only as evidence and are open 
to the objection that the defendants 
have had no opportunity either of 
giving rebutting evidence in the trial 
Court or of showing what is the true 
construction of the original texts. But 
in any event taking the texts for what 
they are worth I am satisfied that there 
is no prohibition in Hindu law among 
Kshatriyas against the adoption of a 
brother's child before the 11th day after 
birth by reason of the doctrine of pollu- 
tion or before the Slst day by reason of 
the impurity of the body of the child. 

Nor is the evidence in this case suffi- 
cient to establish a custom to this effect 
having the force of law. Such evidence 
as there is on these points is therefore 
valuable only so far as it establishes any 
family rule short of a custom and affects 
the question whether the adoption did 
in fact take place. In other words though 
the plaintiff has shown no prohibition of 
law, has she established a family practice 
which makes it impossible for us to be- 
lieve the testimony of the witnesses for 
the defendants? It is necessary there- 
fore to consider the evidence of the prac- 
tice of the family from this point of view. 
Now with regard to pollubionithe position 
seems to stand thus: tlie period of im- 
purity is liable to variation and there is 
no written text prescribing a fixed and 
uniform practice. So it is that in Rama- 
lingci Rillai v. Scidcisivci Rillai (6) 
their Lordships found that the period of 
pollution by reason of a death in the 
family of the parties in that suit was 
16 days while the text from Porasa to 
whicli I have made reference above 
states that ordinarily it is 12days among 
Kshatriyas for deaths and births. The 
fact appears to be that the rule as to 
the length of the jjariod is liable to 
variation and must in the present case be 
determined upon the evidence adduced 
by the parties. Now it was elicited in 
cross-examination from defendant 2 that 
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Ashouch or period of pollution lasts till 
the 12th day when all the old cooking 
vessels are broken and new cocking 
vessels substituted but he suggests in re- 
examination that the periol is capable of 
reduction by the performance of Sasti 
Puja and the ceremony of eating ghee. 
Bhagirathy Panda the family priest who 
is the defendants’ second witness how. 
ever states that ccoking vessels are 
changed on the 11th day but that the 
period of pollution lasts only six days; 
he also admits that adoption is an auspi- 
cious ceremony (Bubha Karma) and can- 
not be performed during the period of 
pollution. This witness has been attacked 
by the learned vakil for the appellant 
and it has been suggested that he was 
not the family priest but I am satisfied 
that the attack has . failed and that he 
succeeded one Kunja Hota in the post. 

This is all the evi ience on the point 
on the defendant’s side. On the other 
hand the only evidence for the plaintiS 
is that of her witness 1, her father’s 
first cousin. He states that the period 
of pollution is 1 1 days; the ceremony of 
eating ghoe on the sixth day is nob prac- 
tise!; and that no ‘good work” (Suva 
Karma) can be performe! during pollu- 
tion. The conclusions which seem to me 
established from the above evidence are 
that the period of pollution due to the 
birth of defendant 1 was 11 days but 
that so far as the act of adoption was 
concerned there was no bar to its being 
performed on the 6th day after the per- 
formance of Sasti Puja anl the cere, 
mony of ghee eiti ng, and that in this 
case the ceremonies were performed by 
the priest Bhagirathy Panda. I do not 
think the denial of plaintiff’s father’s 
cousin is sufficient todisplace theevidenca 
of defendant 2 and his priest. The evi- 
dence is certainly meagre on both sides 
but such as it is the balance is clearly on 
the side of the defendants. The learned 
vakil for the appellant next falls back 
on the argument that the impurity of 
the body of the child makes the fact of 
adoption impossible. On this point too 
the ovi donee though meagre favours the 
defendants more than the plaintiff. The 
evidence of Bhagirathy Panda the family 
priest is thit the holv of the infant is 
untouchable by the males till the ‘‘An- 
turi” or vessel containing fire is removed 
from the lying. in-room but that if the 
ghoe eating ceremony is performol the 
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family is purified. Bhagirathy Panda, 
D. W. 8, deposes that no male can 
touch the boy for 21 days except 
a member of the family iu case of 
necessity. Ho adds that the period is 
co-extensive with the removal of the 
Anburi and the performance of the 
Sasti Puja. On tlie other side the only 
evidence again is that of P. W. 1, 
who deposes that the new horn babe 
cannot l>3 touched for 21 days bub 
admits that the Anturi is removed 
on the 7th day. 

Upon this evidence my finding is that 
ordinarily the body of the child is un- 
touchable by the males till tlie 2Lst day 
hut that as in the case of pollution the 
impurity can be removed by the Sasti 
Puja and the ceremony of the eating of 
ghee. It may be conceded therefore 
that the rule both as to pollution for 11 
days and the impurity of the child for 
21 days mikes the adoption in the pre- 
sent case unusual hub beyond that one 
cannot go. In my opinion it is estab- 
lished that the disquali fication under both 
heads was removed by the performance 
of the Sasti Puja and the ghee eating 
ceremony on the sixth day. After con- 
sidering evidence as to the factum of 
adoption and other mxtfcers his Gordship 
concluded as follows: 

Having therefore given the fullest 
weight to the evidence by the plaintiff 
I am perfectly satisfied that the adop- 
tion set up here was valid and genuine. 
The appeal therefore will he dismissed 
with costs. 

Atkinson, J. — I concur. 

v.s./r.K. Appeal dismissed . 
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Das and Adami, ,TT, 

Iftwardas Manoari and others — Plain- 
tiffs — Appellants. 

v. 

Raghunandan Mahton and others — 
Defendants — Respondents. 

Second Appeal No. :t 76 of 1918, De- 
cided on 23r<l May 1919. against decision 
of Dist. dudgp, Santnl Parginas. 

(a) Civil P. C. (1908) O. 2. R. 3— Mis- 
joinder of causes of action and parties — 
Test is wSether common question to be tried 
belvveen parties is disclosed in plaint. 

Til-* qnesiion of ninllif-iriousno's e;iti only bo 
clociii*-d on im HUeusition made in the fdaint 
The real in <1 tarniining whether a -^uit is 

bad for multifariousuess or not is to see whether 
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there is a common question to be tried between 
the parties on the facts disclosed in the^plaint. 

LP 382 O 21 

(b) Civil P. C. (1903), O. 2. R. 3— Suit for 
recovery of money against several persons 
alleged to have been benefited by loan — Suit 
is not bad for multifariousness. 

Where a suit was brought for recovery of a 
sum of money on the basis of two rokkas with 
an allegation that all the defendants were bene- 
fited by the loan, although one of the rokkas was 
executed by two and the'other by one only of 
the several defendants : 

Held : that the suit was >not bad for multifari- 
ousness. IP 383 O 1] 

Naresh Cliandi'a Sinha and Benarsi 
Prasad Jhunjlizniwala — for Appellants. 

G. G. Paul and Gajendra Prasad Das 
— for Respondents. 

Das. J . — This appeal comes before us 
from the judgment of the District Judge 
of Santal Parganas. The substantial 
question which we have to determine in 
this appeal is whether the plaint filed in 
the suit out of which this appeal arises 
is bad for niultifariousness. Now the 
suit was brought upon two rokkas. The 
plaintiffs allege, first, that all the defen- 
dants are members of a joint Mitakshara 
Hindu family; secondly, that on 3rd Jeth 
1321 F., defendants 1 and 5 for the neces- 
sary expenses of the family took a loan of 
Rs 200 from the plaintiffs ; and thirdly, 
that on 21st Sawan 1321, they, meaning 
by that word, as we think the defendants 
the members of the joint family, took 
another loan of Rs. 725 from the plain- 
tiffs on another rokka. On these allega- 
tions the plaintiffs asked for a decree 
against all the defendants. 

The Court of first instance found that 
the money borrowed on the first rokka 
■was undoubtedly for the benefit of the 
whole of the joint family bub it also 
found that the second rokka was exe- 
cuted only by Raghunandan and that 
it was not shown that the money 
covered by that rokka was for the benefit 
of the joint family. In that view, the 
Court of first instance, after having re- 
corded the evidence in the case, dis- 
missed the plaintiffs’ suit on the ground 
of multifariousness. The plaintiffs ap- 
pealed, and the lower appellate Court 
did not consider whether the money bor- 
rowed on the second jokka was for the 
beneBb of the joint family or not but, 
without considering that point, it came 
to the conclusion that the plaintiffs suit 
was clearly bad for multifariousness and 
in that view dismissed the plaintiff's 

appeal. 


In our opinion the judgment of the 
lower appellate Court is wrong and can- 
not stand. The rule as to multifarioua- 
ness will be found in O. 2, R. 3. That 
rule provides that any plaintiffs having 
causes of action in which they are jointly 
interested against the same defendants, 
or the same defendants jointly, may 
unite such causes of action in the same 
suit. 

Now in this case the plaintiffs do 
allege in their plaint that they have a- 
cause of action against the defendants 
jointly. Their case may be true or it 
may be false, but at any rate, so far as 
the allegations are concerned, they un- 
doubtedly make a case that they have got 
a cause of action against all the defen- 
dants jointly. No doubt the Court of 
first instance after a complete investiga- 
tion has conoe to the conclusion that the 
defendants other than Raghunandan are 
nob liable on the second rokka, bub in 
our opinion that finding does not dispose 
of the question whether the plaint itself 
is bad for multifariousness. The ques- 
tion vas debated in the case of Ramen- 
dra Nath Ray v. Brojendra Nath Dass (l). 
That was a case against variousdefendants 
and Chitty, J., held that the suit wae 
clearly bad for multifariousness and gave 
the plaintiff a fortnight’s time to elect 
how he "would proceed with the suit 
and which of the defendants he would- 
retain upon the record. The plaintiff 
declined to elect and preferred an appeal 
from the judgment of Chitty , J. That 
appeal was heard by 'Woodroffe and 
Mookerjee. JJ., and they came to the 
conclusion that the question i ^ the mul- 
tifariousness could only be decided on 
the allegation made in the plaint, "ibey 
point out tliat the real test in determin- 
ing whether a suit is bad for naultifari- 
ousness or not, is to see whether there 
is a common question to be tried between 
the parties. Now if it is the plaintiff’s 
case that all the defendants are equally 
liable on the rokka, then it seems to us 
that there undoubtedly is a common 
question to be tried between the parties. 

If he believed in his case and if he in- 
stituted two suits on the two Rokkas, 
the deiendants would be the same in each 
suit because bis case undoubtedly is 
that they are all liable on the rokkas. 
Mookerjee, J., says at p. 172 (ci 27 C. 

Ij. j .) that 

(1) L1917] 45 Cal. 111=41 I. C. 944. 
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as rega»^ds the second test it is clear that if 
different suits were instituted, at least one com- 
mon question of fact will arise, namely, the 
exact nature of the act imputed to Brojendra 
Nath Das which would have to bo investigated 
presumably on the same evidence separately 
adduced in the several juits, '* 

and then he points out that one of the 
principal tests is to see whether, if 
different suits were brought by the plain- 
tiff on different causes of action, all 
the defendants would, on the allegations 
of the plaintiff, have to be joined as de- 
fendants in each suit. If they have to 
be joined as defendants in each suit on 
the allegations _ of the plaintiff, then 
clearly no question of misjoinder of causes 
of action can arise. Ho says that such a 
question can only arise on the allegations 
naade in the plaint. In my opinion the 
decision of Woodroffe, J., and Mooker- 
jee, J., is clearly right on principle and 
we respectfully follow that decision. If 
the test proposed by tlie learned Judges 
is apr)lied here clearly there is a common 
[question to be tried between all the de- 
fendants and, if the plaintiffs were driven 
bo bring two different suits on the two 
rokkas then, on their own allegations, 
they would still have to implead as de- 
fendants the same persons in each suit. 
We are of opinion that the plaint filed in 
ibhis case is not bad for multifariousness. 
|We would therefore allow this appeal 
and remand the case bo the lower appel- 
late Court witli 'a direction that that 
Court should remand it to bho Court of 
first instance for disposal according to 
law. The appellants are entitled to the 
costs of this appeal and of the appeal to 
the lower appellate Court. The costs 
incurred in the Court of first instance 
will abide the result and wiil be disposed 
of by that Court. 

Adami, J. — X agree. 

v.s./u.K, Appeal acce pted . 
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DAWSON-Mir,LER, C. J. AND COUTTS, J. 

Girxvar Prasad Singh — Appellant. 

V. 

Pamesivar Lai Bhagat — Opposite 
Party. 

Privy Council Appeal No. IToflOlD 
Decided on JOth May 1919, 

Civil P. C. (1908), Ss. 2 (2). 47 and 109 — 
Urdftr of HigS Court holding that subordinate 
Court has jurisdiction to execute decree and 
directing its execution is not final order nor 
a decree. 

Ad order of a HigU Court holding that a sub- 


ordinate Court has jurisdiction to execute a decree- 
and directing it to proceed with execution is not 
a final order In respect of which leave may bo 
obtained to appeal to His Majesty in Council 

^ LP 388 b 21 

buch an order relates solelv to jurisdiction and 
dses not deteimino a question relating to the 
execution, discharge or satisfaction of the decreo 
and is not therefore a decree within the mpaning 
of S. 2 (2). i^p 383 C 2 P 384 C 1] 

S. N. Dutt and Ram Lai Dull — for 
Applicant. 

Aial Krishna Roy and J. M. Mukharjz 
— for Opposite Party. 

Dawson Miller, C. J.— This is an ap- 
plication on behalf of the defendants asking 
for leave to appeal to His Majesty in 
Council from an order of this Court made 
on lObh December 1913: Rameshwar 

Lai V. Jugadeshtuar Dayal Singh (l) 
setting asi le an order of the Deputy Magis- 
trate-Subordinate Judge of the district of 
Palamau relusing to execute decrees pro- 
nounced in favour of. the plaiutilf The 
petitioner was one of the defendants in 
the suit and he now makes this applica- 
tion so far as the order affects the decree 
to which he was a party. The plaintiff 
obtained the decrees in question in his^ 
favour for possession of two villages with 
costs and mesne profits to be determined 
by the Court below. lie sought to exe- 
cute the decrees in the Court of the 
Deputy Magistrate Subordinate Judge of 
the district of Palamau. When the mat- 
ter camo before tliab Judge, he came to 
tlie conclusion for reasons which it is- 
un y to st^to tLio^t h© hetd no juris^ 
diction to hear the case. On appeal this 
Court took a different view and remanded 
the case back to the Subordinate Judge to 
proceed with the execution and it is from 
t -»at or ^ r that the defendant now seeksi 
leave to appeal. The order in (juestion 
does not appear to us to bo a final order 
and therefore it is not a case in whicli we 
have any power to grant leave to appeal 
to Ilis Majesty in Council. It is con- 
tended that this is a case which relates 
to the execution, discharge or satisfaction 
of a decree and that therefore it is a 
decree within S. 47, Civil P. G., and that 
in any case if it does not come within 
tliat section, it is a final order liecause it 
finally disposes of tlio rights or some of 
tlio rigiits of the parties. I am unable 
to aCv.*ept that view. It docs not seo:n to 
mo that an order relating solely to juris- 
diction determines afiuestion relatin-' to 
bho execut ion, disc harge or satisfaction of 
(1) A. 1. R. iuiy P*t. 307=49 1, c. yP. 
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a decree within the meaning of S. 2 of 
the Code. Nor does it appear to mo that 
the order in itself directing that the Court 
shall hear aod determine the questions in 
dispute in execution is an order which 
finally disposes of any of the rights of 
any of the parties. In these circumstances 
I think that this application should be 
rejected. 

Coutts, J. — I agree 

v.s./a.K. Apiylicaiion rejected. 
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Atkinson, J. 

Emperor 

V. 

Nand Kishore Prasad 
Criminal Ref. No. 36 of 1919, Decided 
on 20th Tune 1919, by Sessions Judge, 

Patna, D/- 26th Mav 1919. 

Criminal P. C. (1898), S. 403— Accused 
acquitted on charge of cheating — Subsequent 
trial of charge of falsification of accounts 
on same record is not legal — Penal Code 
(1860), Ss. 420 and 477-A.. 

Two pei’POQS All. aud NK were convicted, the 
forraer under S. 420 and the latter under S 420/ 
109, Penal Code. They appealed, and N K was 
acquitted. AR. moved the High Court in revi- 
sion, which held that the conviction should 
have been under S. 477 A, Penal Code, and direc- 
ted the Magistrate to commit the Case to the 
Court of Session under that section. The 
Magistrate issued a notice to both AR and NK, 
requiring their attendance before him to show 
cause v/hy they should not be committed to the 
Court of Session. NK, protested, relying on the 
fact that ho had been acquitted by the Sessions 
Judge and that until such acquittal was set 
aside the Magistrate could not commit him 
again, on the record of the proceedings as they 
then stood, to taka his trial for an offence under 
8. 4T7A. Penal Code, The Magistrate however 
expressed his intention of committing both ac- 
cused to the Sessions. NK then moved the 
Sessions Judge to set aside the Magistrate s 
order iu so far as it affected his commitment. 
The Sessions Judge referred the case to the H»ga 
Court for directions as to the propriety of the 

Magistrate’s order: . 

Held- that NK could not, so long as his ac- 
quittal under S. 420, Penal Code, stood, be pro- 
perly tried again, upon the record as it then 
stood for an offence under S. 477 and that if 
the Grown wished to proceed against him, they 
must do so in a proper manner and by a separate 
proceeding, and not upon the ocigia*! record. 

(, 1“^ 3S^ 0 2^ 

Government Advocate ^ for the Grown. 

Manuk and Nagesioar Prasad Sahay 
— for Opposite Party. 

Judgment. — Tliis criminal revision 
comes before me upon a reference male 
bv the learned Sessions Judge of Patna. 

U would appear that two persons were 
charged with an ollence’ under S. 420, 


I. P. O. Abdul Rauf was the principal 
offender; and Nand Kishore was charged 
with being an abettor, and with having 
committed an offence under S. 420 read 
with S 109, I. P. C. The charge pre- 
ferred under S. 42(T was cognizable and 
triable by the Deputy Magistrate. The 
Deputy Magistrate convicted both the 
accused; and from this conviction there 
was an appeal to the learned Sessions 
Judge of Patna. Upon the hearing of the 
appeal the learned Judge afiirmel the 
conviction as against Abdul Rauf, and 
acquitted his co-accused Nand Kishore, 
bolding that there was no evidence be- 
fore him upon which he could properly 
bold that Nand Kishore aided and abetted 
Abdul Rauf in committing the act of 
cheating that was alleged against bins 
by the prosecution. Abdul Rauf main- 
tained assiduously before the learned 
Sessions Judge that the case against him 
was one not properly triable under S.420, 

I. P. O., but that he should have been 
charged and tried for an offence under 
S. 477A, I. P. 0. The prosecution con- 
tended that the charge preferred against 
Abdul Rauf under S. 420 was correct in 
form and should be maintained. 

The Crown. took no steps whatsoever 
to impeach the validity of the acquittal 
of Nand Kishore pronounced by the lear- 
ned Sessions Judge. Abdul Rauf applied 
to the High Court against the order of 
conviction by the learned Sessions Judge 
of Patna, and contended that his convic- 
tion under S. 420, I. P. G., was improper; 
and that he ought to have been convicted 
having regard to the facts of the case 
preferred against him, of an offence 
under S, 477A, I. P. G. A Division 
Bench of this Court, presided over by 
Roe, J. and Jwala Prasad, J., held that 
the contention of Abdul Rauf was correct 
and accordingly they set aside the con- 
viction of Abdul Rauf under S 420, I. P. 

C., and directed that he should be com- 
mitted to the Sessions for trial for an 
offence under S. 477A, I. P. C. Nand 
Kishore was not represented, nor did he 
appear on the hearing of the application 
in revision presented to the High Court 
by Abdul Rauf. The original case agiinsD 
AhJul Riuf, owing to the order of the 
High Ojurb, was returned to the Deputy 
Magistrate for commitment to the Ses- 
sions. I should observe that the High 
Court s judgment and order is absolutely 
silent with regard to the acquittal of 
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Nand Kishoro. Nor did the High Court 
take any steps to summon Nand Kishore 
before it with a view of setting aside the 
acquittal which had been pronounced in 
his favour. I therefore take it that the 
High Court never had present to its 
mind the case of Nand Kishore. Upon 
the record of the case being returned to 
tlie Deputy Magistrate for commitment, 
the Deputy Magistrate served notice 
upon Nand Kishore, dated 1st April 1919 
requiring him to show cause why he 
should not be committed for trial to the 
Sessions jointly with Abdul Rauf for an 
offence under S. 477-A, I. P. C. Nand 
Kishore filed a petition by way of cause, 
relying strongly on the fact that he had 
been acquitted , by the learned Sessions 
Judge of the offence preferred against 
him under S. 420, and that until such 
acquittal was set aside the Deputy 
Magistrate could not commit him again 
on the record of the proceedings, as they 
then stood, to take his trial for an offence 
under S. 477, I. P. C. 

The Deputy Magistrate, judging from 
his order, dated 15th April 1919, which 
was passed after the petitioner’s petition 
of cause was filed, w’as of opinion that he 
was bound, having regard to the order of 
the High Court, to commit not only 
Abdul Rauf, but also Nand Kisliore to 
the Sessions, to stand their trial for an 
offence under S. 477-A, without in any 
way, so far as Nand Kishore was con- 
cerned, hearing any additional evidence 
which would warrant the inference that 
he was guilty of an offence within the 
meaning of that section. The learned 
Deputy Magistrate expresses his inten- 
tion of committing both tlie accused to 
the Sessions to stand their trial' for an 
offence under 477-A, I. P. C., on 15th 
April 1919. Thereupon Nand Kishore 
applied to the learned Sessions Judge to 
sot aside tlie order of the learned De- 
puty Mogistrate in so far as it affected 
his commitment for an offence under 
S. 477-A, I. 1‘. C. The learned Judge 
jfelt, and 1 tliink rightly felt, that so 
'long as tlie acquittal under S. 420, I. 
iP. C., stood as against Nand Kishore, he 
could not properly ho tried again, upon 
the record as it then stood, charged with 
an offence under S. 477, and accordingly 
the learned Judge referred the case to 
jth.is Court for directions with regard to 
Itho propriety of the order passed by the 
^Deputy Magistrate, dated loth April 
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1919. I am satisfied that the Deputyl 
Magistrate was wrong in holding that by 
virtue of the order made by the High 
Court ho was bound to commit Abdul 
Rauf and Nand Kishore jointly for hav- 
ing committed an offence under S, 477-A, 
I. P. C. It may or may not be open to 
the Grown to proceed against Nand 
Kishore for an offence under S. 477-A, I. 
P. G., but if they do so they must do so 
in a proper manner and by a separate 
proceeding, and not upon the original 
record as it at present stands. The Gov- 
ernment Advocate virtually admits this 
contention. 

Therefore I intend to set aside the 
order of the learned Deputy Magistrate 
in so far as it expresses an intention to 
commit Nand Kishore to the Sessions to 
be tried for an offence under S. 477-A 
read in conjunction with S. 109. I. P. O. 
Various arguments have heeen addressed 
to me as to the right of the Crown to 
proceed against Nand Kishore indepen- 
dently of the order of this Court made 
upon the application of Abdul Rauf and 
notwithstanding his acquittal by the 
learned Sessions Judge. I do not intend 
to discuss or consider the arguments ad- 
dressed to me by the learned Government 
Advocate. They are in my opinion im- 
material for tlie purpose of determining 
the short point referred to mo by the 
learned Sessions Judge of Patna. It will 
1)0 sufficient to consider the elaborate 
argLiinonts of the learned Gov’ernment 
Advocate, should any point arise, at a 
later stage which may require more 
properly their consideration. But at 
present, I am satisfied that it was not 
the intention of tlie High Court, nor was 
it possilile for the Higli Court, to direct 
a prosecution of Nand Kishore having 
regard to the acquittal that had been 
pronounce! in his favour, until at least 
the High Court liad heard Nand Kisliore 
in his own defence, and had satisfied it- 
self that he ought to and should he pro- 
secuted for an offence under S. 477.A, 

I. P. G. Accordingly I hold that the 
order of the learned Deputy Magistrate, 
Mr. Sircar, dated 15tli April 1919, qua 
Nand Kishore is improper, and tliat he 
has no right under the circuinstaDccs of 
this case to commit Nand Kishore for 
trial for an offence under S. 477 a 
1. P. G. 

V.S., IJ.K. An.<:iccr ((cccri/hi(i/ tf , 
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MuIjETCk and Jwala Prasad, .IJ. 

Sasthi Kejikar Bandopadhyaixni^ others 
— Appellants. 

V. 

Man Gohinda Chandra and others — 
Respondents. 

Pirsfc Appeal No. 177 of 3916, Decided 
on 23r(l July 1919, from decision of Sub- 
Judge, Puvulia (Manbhum). 

Contract Act (9 of 1872), S 253 (4) — Suit 
for dissolution and accounts — When partner 
is liable for damages for negligence stated. 

Where iu a suit for dissolution of partnership 
and for accounts, the defendants arc charged 
with negligence and contribution is claimed in 
respect of losses, if the defendants can show that 
they used such skill and judgment as they 
possessed in the conduct of the business, they 
will not bo li.able to indemnify the plaintiffs for 
the losses. [P 387 C 2] 

The rule of diligence amon g partners, in the 
absence of any specific agreement, is that they 
are not always obliged to use that middle kind 
of diligence which prudent men employ in their 
own alTairs; they are secure if they act iu part- 
nership affairs as they would do in their own, so 
that if a partner fall into error in the manage- 
ment from want of a larger share of prudence 
and skill than he is truly master of, he is not 
liable for the consequences. Good faith is required 
in a partner as well as diligence, and if a partner 
is guilty of gross negligence, tinskilfulness, fraud, 
or wanton misconduct in the course of the 
partnership business, ho is ordinarily responsible 
to the other partners for all losses and damages 
sustained thereby. tP 3S7 0 21 

Bln rihUnsaii Mukherji-, Naresh Cha?idra 
SinJia and Shishir Kumar Milter for 
AplJellants. 

N.C.Iioyand Panchanan Banerjt — 
for Respondents. 

Mullick. J. — This appeal arises out of 
a suit for dissolution of partnership and 
for accounts in respect of a business 
carried on under the name and style of 
the Datka Coal Company. It is now ad- 
mitted that the shares of the various 
partners were as follows: 

Plaintiffs Man Gobinda Chandra and 
India Narain Chandra — 4 annas; defen- 
dant 1—2 annas; defendant 2—2 annas; 
defendant 3 — 2 annas; defendant 4 — 1 
anna 8 gandas and 2 karas; defendant 5 
— 1 anna 8 gandas and 2 karas; defen- 
dant 6 — 18 gandas 3 karas; defendants 7 
to 10 — 18 gandas 3 karas; defendant 11 
— 1 anna 2 gandas 3 karas; and defen- 
dant 13 Fulkumari — 3 gandas 3 karas. 

It is also now admitted that the busi- 
ness began in 1905. The suit was 
instituted on 19th July 1911. A preli- 
minary decree was made on 9fh July 
1912 and ou 20th July 1912 Babu Ama- 


resh Chandra Mukherji was appointed 
receiver. The receiver submitted his 
report on 29th May 1916 and the final 
decree was made on 4th August of that 
year. The Court found that defendants 1, 
4 and 5 vrere jointly liable to pay 
Rs 4,025-14-6 to the plaintiff, Rupees' 
2,196-5-9 to defendant 2, Rs. 2,459-14-0 
todefendant 3, Rs. 156-4 3 todefendant 6, 
Rs. 1,050 7-0 to defendants 7 to 10, 
Rs. 1,331-4-6 to defendant 11 and 
Rs. 221-14-3 to defendant 13. The in- 
dividual liabilities of defendants 1, 4 
and 5 were ascertained to be respectively 
as follows: Defendant 1 — Rs. 6,381-1-9; 
defendant 4 — Rs. 2,348-2-9; defendant 5 
— Rs. 2,712-11-9. Against this decree 
the present appeal is preferred by defen- 
dants 1, 3, 4 and 5. The plaintiffs allege 
that the managing partners of the busi- 
ness from its inception in 1905 to March 
1910 were defendants 1 and 4, and from 
April 1910 to August 1912, when the 
receiver took possession, the managing 
partner was defendant 3. They charge 
these defendants with negligence and 
claim contribution in respect of a large 
number of items. The first question is 
whether defendants 1, 3 and 4 \ver 0 
managing partners at all. Now it is said 
that the managing partners are named in 
the partnership deed, bub that deed is 
not forthcoming. The defendants say 
that plaintiff Man Gobinda was managing 
partner from 1905 till July 1907 and 
that defendants 1 and 4 managed from 
August 1907 to April 1910, after which 
defendant 3 took charge and managed 
the business till the receiver was ap- 
pointed. 

It appears however from the written 
statements printed at pp. 4, 5, 7. 9 and 
10 of the paper-book that defendants 1 
and 4 were the managing partners from 
the commencement till March 1910 and 
defendant 3 from April 1910 till August 
1912. The allegation that the plaintiff 
Man Gobinda was the managing partner 
at any time has not been made out. But 
it is clear that he, from December 1906 
dow'n to about the middle of 1906, took a 
very active interest in the management 
of the colliery. lie v’as actually living 
at the colliery and in constant communi- 
cation with defendant 4 about various 
matters connected with its management. 
This is proved by the letters dated 22nd 
December 1905 (p. 42 of the paper-book), 
28th December 1906 (p. 43), 14th Jan- 
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uaryl906 (p. 44). 29th Magh 1312 (p. 41), 
3rd March 190G (p. 36). 11th March 1908 
(p. 45), 14th March 1906 (p. 41). Thi? is 
also cleax from the letter 'vritten on 
25th February 1911 by A. K. Bhar, the 
manager of defendants 1 and 4, in 
answer to Man Gobinda’s request for a 
list of the debts wich were about to be- 
come barred. He sent him the list 
printed at p. 110 of the paper-book and 
asked him either to institute a suit 
jointly with the other partners or to exe- 
cute the necessary power- of- attorney in 
favour of some one. Therefore ^lan 
Gobinda’s present allegation that he was 
entirely ignorant of what was going on 
cannot for a moment be accepted, and it 
has been established he was taking a very 
keen interest in the management of the 
colliery during the period when defend- 
ants 1, 3 and 4 were the actual mana- 
ging partners. So much so that on 2nd 
November 1906 (see letter Ex, 6, p. 113, 
of the paper-book) defendant 4 was ob- 
liged to write to Man Gobinda and com- 
plain of his general interference in the 
management of the business, and in parti- 
cular of his entering into correspondence 
with the firm of M. L. Laik and Banerji 
regarding the price at which coal was to 
be sold to them by the Fatka Coal Com- 
pany. I think therffore that the Sub- 
ordinate Jurlge was right in acc 0 i)ting the 
finding of the Commissioner in regard to 
this part of tlie case. 

It is next necessary to consider to what 
extent defendants 1, 3 and 4 are liable to 
contribute for losses. The learned vakil 
for the ai)()oilaut3 relies upon Cl. 2, 
S. 253, Contract Act, which enacts that 
all jiartners are entitled to share equally 
in the profits of the partnership business 
and must contribute equally towards 
losses sustained by the partnership busi- 
ness. The learned vakil for the respon- 
dents, on the other hand, relies upon 
the proposition that tlio managing ])irt- 
ners were trustees and as such are lialde 
foi every loss that has been incurred 
during their inanagement. The learned 
vakil also relies upon Roiue v. Wood (l), 
hut that case does not carry him very 
far. because it merely decides that one 
partner cannot exclude another from an 
equal nianagement of the concern, that 
it is the duty of oacli to keep precise 
accou n ls, to fiav o them always rearly for 

(1) 118^23 2 J. A W.~6&3^ 


inspection and to keep good faith towards 
the other. It is said however that the 
defendants as trustees departed from the 
strict line of their duty and are therefore 
liable. If this could be showm they would 
in my opinion, be liable whether as part- 
ners or as trustees, but in my opinion, 
the evidence falls far short of this. If 
again it is sought to make them liable on 
the ground of negligence, then the law is 
different for trustees and partners. A 
trustee is bound to use the i>rudence and 
skill w'hich an ordinary person would 
take of his own similar affairs. On the 
other hand, the rule of diligence, in the 
absence of any specific agreement on the 
point among partners, has been laid down 
in the civil law as follows; 

‘‘Partners are not always obliged to use that, 
middle kind of diligence which prudent men| 
employ in their own affairs; they are secure if 
they act iu the partnership affair as they would 
do in their own; so that if a partner fall into 
error in the management from want of a larger 
share of prudence and skill than he was truly 
master of, he is not liable for the consequences, 
for the p.irtners are themselves to blame in not 
making choice of an associate of greater abilities, 
and can recover only for the consequences of 
gross faults (Digest 17, 2, 52);” 

Good faith is required in a partner 
as well as diligence, and if a partner 
is guilty of gross negligence, unskil- 
fulness, fraud, or wanton misconduct 
in the course of the partnership business, 
he is ordinarily responsible to the other 
partners for all losses and damages sus 
tained thereby: Laio v. Laiv (2). The 
rule is really a part of tho law of agency 
and is fcliorofore reproduced under that 
head in S. 212, Contract Act. If there- 
fore it can be showm that the defendants 
used such skill and judgment as theyi 
possessed, they are not liable to indem- 
nify the plaintiffs for tho losses; and I 
quote below a passage irciuCragy v. Ford 
(3), wliicli scorns to me to juit the law 
vory clearly. In that case tho question 
was whether the defendant was to be 
charged with tho loss which had arisen 
from delaying tho sale of some cotton be- 
longing to the partnersiiip. The defen- 
dant was tliG managing partner and was 
found to have been tho person principally 
entrusted with tho charge of management 
of tho business and tho winding up of its 
aftairs. Tho Vice-Chancellor, Sir J. Ij. 
Knight Bruce, ohserved as follows: 

‘ The plaintiff was I think entitled to have the 
cHton ^Ifl '^ooncT than it was and sold at a ti n ^ 

(2) Ll'JOol l Oil. 140. ' ■ 

(3) Ll8C2j 1 Y. A Coll. 0. 0. 280. 
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when the loss would have been wholly or to a 
great extent obviated. Under the circumstances 
if it bad been established and proved that the 
defendant had acted fraudulently or had beyond 
merely refusing to sell so acted as to prevent the 
plaintiff from selling., it is very possible that I 
might have acceded to the plaintiff’s demand 
seeking to charge the defendant with the loss; 
but fraud is out of the question. The defendant, 
whether wisely’ or unwi.sely, yet, as it must, I 
think be taken, in the honest exercise of his 
judgment, considered that the sale, which was a 
matter in which he was interested as well as 
the plaintiff, ought to be delayed; the plaintiff, 
for anything that appears, might himself have 
sold the cotton or have taken measures for its 
sale or have himself possessed of jt.” 

Bearing these observations in view, I 
now proceed to take up each item in re- 
gard to which the learned vakil for the 
appellants has addressed ns. The finding 
of the trial Court in respect of the other 
items of the Commissioner’s report has 
not been challenged or if challenged at 
the beginning of the learned vakil’s ad- 
dress, was eventually accepted on the 
ground that the items were small and 
that it was -not worthwhile reopening 
the finding in this Court. As regards de- 
fendant 1, item 20. This is a sum of 
Hs. 722-11-6 charged against defendant 1 
alone for coal sold by the Fatka Colliery 
to the Dhadka Colliery of which defen- 
dant 1 was a partner. It is said that the 
debt has become barred, owing to the 
negligence of defendant 1, who being a 
partner in the Dhadka Colliery profited 
by that negligence. No reason has been 
given why a suit was not brought in time 
to recover this debt. The liability to 
contribute would prima facie fall upon 
defendants 1 and 4. The Subordinate 
Judge appears however to have fixed 
the whole liability upon defendant 1 
on the ground that he was a proprietor 
in the Dhadka Colliery and therefore 
stood to profit more than defendant 4. 
He also seems to have been influenced by 
the consideration that defendant 1 was 
jointly and severally liable for the whole 
debt with his co-partners in tlie Dhadka 
Colliery. The learned vakil for the res- 
pondents supports this view of the case 
by referring to S. 249, Contract Act. 
The answer however is that there is no 
reliable evidence that defendant 1 was 
in fact a proprietor in the Dhadka Colliery 
at the time that the debt was incurred. 
On the contrary the evidence of Debendra 
Nath Chatterjee at p. 5G of the paper- 
book shows definitely that defendant 1 
was not a partner then. There is also 


no evidence to show that the debt was 
incurred by the Dhadka Colliery for the 
purpose of the partnership business. 
Therefore S. 249, Contract Aot, will not 
assist the plaintiffs. But on the charge 
of negligence I think the plaintiffs ought 
to succeed. It has not been shown to 
us that the plaintiffs had any notice of 
this debt. It was contended I y the de- 
fendants before the Subordinate Judge 
that notice was given to the receiver, 
bub of this there is no evidence before 
us. There being a complete absence of 
evidence that defendants! and 4 exercised 
their usual skill and prudence, we must 
hold that defendants 1 and 4 are liable 
equally. 

Items charged against defendants 1 
and 5: No. 34, a sum of Rs. 8,345 2-3, 
and No. 43, a sum of Rs. 588-10- 0. The 
former sum represents money recoverable 
from the firm of J, L. Banerji and Co., 
which was subsequently amalgamated 
with the firm of M. L. Laik and Banerji, 
and the latter sum represents money due 
from the firm of M. D. Laik and Banerji. 
The firm of M. L. Laik and Banerji has 
gone into liquidation since the amalgama- 
tion, and the Fatka Coal Comnany being 
creditors should have proved their debt 
in insolvency. This apparently was nob 
done and defendants 1 and 5 have been 
made liable, firstly, because there was 
negligence on their part in recovering 
the debts, and secondly, because tliey are 
two of the partners of tbe insolvent firm. 
From a petition dated 4th September 
1913 in the High Court of Calcutta 
printed at p. 114 of the paper-book, it 
would seem that the insolvents showed a 
part of the debt in their schedule. After 
the institution of the present suit the de- 
fendants pleaded that the Official Assignee 
who was representing the insolvent firm 
should have been made a party and that 
contention was accepted on 5th Mai'oh 
1912. 

It will be remembered that the re- 
ceiver was appointed in July of that 
year, and it was open to the plaintiffs to 
obtain an order from the Court directing 
the receiver to prove the debts before 
the Official Assignee. It is idle for the 
plaintiffs to say that they had no res- 
ponsibility in the matter. The receiver 
deposes that he does not remember re- 
ceiving any notice of the debt, but it is 
quite clear that the Official Assignee was 
made a'party because he was a debtor 
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and the plaintiffs had full knowledge of 
his liability. 

Let us next see whether there was 
gross negligence on the part of defen- 
dants 1 and 5. Defendant 5 certainly 
was never a managing partner. and as 
for defendant 1, although he was a 
managing partner at a time when a part 
of these debts was incurred, there is no 
finding that he did not act in the ordinary 
course of business and with all the pru- 
dence and skill which he possesseJ. But 
it is said that it was the duty of defen- 
d<i.nt 1 to sae J. L. Banerji and Co. and 
M. L. Laik and Co. before the insol- 
vency. That again depends on evidence. 
In the present case it has not been shown 
that defendant 1 had notice of the pen- 
ding insolvency of T^I. L. Laik and 
Banerji. The evidence is that the pur- 
chasers were old customers, and I am 
satisfied that defendant 1 exercised his 
usual prudence in giving credit to them. 
That there was bona fides on his part is 
clear from the following circumstance. 

On 25th February 1911 his manager 
submitted a list of debts about to become 
barred to plaintiff Man Gobinda. The 
debt of J. L. Banerji and Co. is item 15 
in this list. The last transaction with 
J. L. Banerji and Co. appears from this 
list to have taken place in June 1909. It 
was open therefox’e to the plaintiff to 
bring a suit for its realization. 

I may also notice that on lObh October 
1909 the plaintiff company lield a meet- 
ing at which the assets and liabilities up 
to the month of June were examined and 
the manager was directed to take steps 
for the realization of the dues and bo in- 
form the partners of the final result, and 
the plaintiff Man Gobinda’s son Kunja 
was directed to sign the daily cash 
book. The manager, as has already been 
seen, i^ressed for tho institution of suits, 
but no action was taken by tlie partners. 
In these circumstances neither dofen- 
tlanb 1 nor defendant 5 can be held liable 
on tho ground of negligence. The other 
ground on which it is sought to make 
defendants 1 and 5 liable is S. 249, Con- 
tract Act. That section would, no doubt, 
be a|)plicable if it could be shown that 
blie debts were incurred in the usual 
course of business by or on behalf of the 
partnership. There is a complete absence 
of evidence on this point and therefore 
y. 249 would not apply. Therefore the 
result I arrive at is that the judgment of 
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the Subordinate Judge in regard to items 
Nos. 34 and 43 must be set aside. Debts 
charged against defendants 1 and 4, item 
No. 28, a sum of Es. 5,599-12-0, remain- 
ing due from one Hari Lai Nagar on ac- 
count of the price of coal sold to him, 
and item No. 51, a sum of Rs. 2,005-8-6 
due from R. N. Biswas for tho same 
reason. 

It is alleged that defendants 1 and 4 
have by their negligence allowed these 
debts to become barred. It appears that 
the last transaction with Hari Lai Nagar 
was in February 1909 and the last tran- 
sanction with Biswas in June 1909, so 
that the debts did nob become barred bill 
after the suit was instituted. Tlie case 
of the plaintiffs is that there was collu- 
sion between defendants 1 and 4 and 
Hari Lai Nagar, that Biswas was a ficti- 
tious persou and that the sums alleged 
to be due from both have been really 
misappiopriated by the defendants. The 
case of the defendants is that Hari Lai 
Nagar and Biswas were both old cus- 
tomers and it would have been folly to 
bring a suit against them till the last 
moment. With regard to Hari Lai Nagar, 
it is said that he was a man from Raj- 
pubana and that he absconded because 
owing to a sudden drop in the price of 
coal his business failed, and that the 
defendants after due inquiry were totally 
unable to ascertain his whereabouts bet- 
ween 1909 and 1911. With regard ■ to 
Biswas they deny that he is a fictitious 
person. Now the evidence upon which 
it is argued that Biswas was a fictitious 
person consists of tho testimony of De- 
Ijendra Nath Chatbopadhya, witness 2 for 
the defendants, bub that testimony is of 
the vaguest description. I am nob at all 
satisfied that there is any substance 
whatever in tho allegation bh\t Biswas 
was not an old and rolialile customer to 
whom blie defendants were justified in 
giving credit. 

With regard to Hari Lai Nagar it is 
established that he was an old customer, 
hub it is said that the defendants should 
have brouglit a suit against him and made 
substituted service under O. 1, R. 8, 
Civil B. G, ^ lb is also contended as re- 
gards both Hari lial Nagar and Biswas 
that it was the duty of tho defendants bo 
hririg a suit between 1909 and 1911. I 
find no evidence of dislxonesty or fraud. 
.At most tlxere was an error of judgmonb 
and tlje defendants are, in my opinion. 
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exempted from liability upon the princi- 
ple enunciated in Gragg V. Ford (3). It is 
also to be observed that in the list of 
debts about to become barred at p. 110 
of the paper book both those debts ap- 
pear; also that in the proceedings of the 
company of October 1909 the accounts 
up to June 1909 (presumably including 
these debts) were passed by the company. 
In my opinion the judgment of the learned 
Subordinate Judge as regards both these 
items must be set aside. 

Item No. 52. — -This was a small sum of 
Rs. 173-7-3 representing the price of 
coal purchased by Sachindra Nath Bose, 
a clerk employed by the company. This 
clerk fell ill, took leave and died during 
his leave. The defendants plead that the 
clerk had due to him some pay and as he 
was an employee, the net balance due 
from liim was treated as an advance of 
salary. The managing partners had im- 
plied authority to make an advance of 
this kind, wiiicli, in m> opinion, was for 
the benefit of the business. The finding 
of the Subordinate Judge is therefore in 
my opinion erroneous and must be set 
aside. The result therefore is tliat defen- 
dant 1 succeeds as to half of item No. 20 
(involving a sum of Rs. 301). half gof 
items Nos. 31 and 13 ( involving respec- 
tively Rs. 1.172 and Rs. 299), half of 
items Nos. 28 and 51 (involving respec- 
tively Rs. 2,799 and Rs. 1,002). Defen- 
dant 4 succeeds as regards half of items 
Nos. 28 and 51. Defendant 5 succeeds 
as regards half of items Nos. 31 and 13. 
The ai)poal is accordingly decreed to this 
extent in favour of defendants 1, 4 and 5 
respectively. In regard to the rest of the 
items covered by the appeal which is 
valued at a total of Rs. 19,171, the ap- 
peal fails. The success of defendants 1, 

4 and 5 amount to Rs. 1G,69S, and they 
will jointly got costs in proportion to this 
sum and will pay costs in proportion in 
respect of the balance to the respondents. 
The costs awarded to defendants 1, 4 and 

5 will be shared by them e jually. 

As regards the lower Court we decline 
to interfere with the calculation of the 
costs awarded by that Court. The neces- 
sary corrections should therefore be made 
in col. 4 of the statement submitted by 
the receiver and printed at p. 105 of the 
paper- book and a decree prepared accor- 
dingly. 

Jwala Prasad, J. — I entirely agree. 

v.S./r / ft, Appeal allowed. 
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CoUTTS AND Das, JJ. 

Nathuni Prasad and others — Plaintiffs 
— Appellants. 

V. 

Amoar Ka>’im and others — Defendants’ 
— Respondents. • 

Second Appeal No. 373 of 1918, Deci- 
ded on 31st July 1919, from decision 
of Dist. Judge, Gaya. 

(a) Transfer of Properly Act (4 of 1882), 
S* 1 1 1 (d)— Merger must be of wbole interest 
to determine a tenancy. 

The entire interest of the lessee and the entire 
interest of the lessor must vest in the same par* 
son in the same right before it can be said that 
a lease of immovable property has determined by 
merger within the meaning of Cl. (d), S. Ill, 

tP 391 0 21 

(b) Bengal Tenancy Act (1885) — Mukarrari 
lease is not encumbrance for purpose of Act 
and Act 11 of 1859 also. 

A mukarrari is not an encumbrance at all ex- 
cept for the purposes of the Bengal Land Reve- 
nue Sales Act and the Bengal Tenancy Act. 

tP 391 0 21 

Najendra Prasad and Nurnarain Pra- 
sad — for Appellants. 

Khurshed Husnain, Guru Saran Pra- 
sad and Nawal Kishore — for Respon- 
dents. 

Das, J. — This appeal arises out of a 
suit brought by the plaintiffs to enforce 
a mortgage bond executed by one Taba- 
rnk Hussain on 2nd November 1904. 
Tabarak Hussain is now represented in 
this litigation by defendants 1 to 5. De- 
fendants 6 to 9 are the subsequent pur- 
chasers of two annas of the proprietary 
interest of Tabarak Hussain in the eight 
annas of Mauza Pardhana; defendant 11 
is the mortgagee in respect of a two 
annas mukarrari interest in the same pro- 
perty. The lower appellate Court has 
given a modified decree to the plaintiffs, 
that is to say, it has given them a decree 
for sale, declaring that the property 
mentioned in the mortgage bond is to be 
sold in case of failure to pay, but that 
the two annas share of defendants 6 to 9 
is not to be deemed to be sold in execu- 
tion of the decree. 

The appellants contend that they are 
entitled, in execution of their mortgage 
decree, to sell two annas out of the eight 
annas share belonging to the mortgagor 
in village Pardhana free from incum- 
brance, and that to this extent the decree 
of the lower appellate Court should be 
reversed. The mortgage bond is perfectly 
clear on this point. The mortgagor 
mortgaged his two-annas share out of hi* 
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eight annas proprietary interest free 
from mortgage. Defendants 6 to 9 
have purchased two annas out of the 
eight annas share subsequently totheexe> 
cution of the mortgage, but Mr. Khur- 
shed Hussain, on behalf of the subsequent 
purchasers, argues before this Court that 
the mortgagees ought not to throw any 
portion of the burden on them, and that 
the equities between the parties can be 
properly adjusted by allowing the plaintiffs 
to sell two annas out of the six annas -of 
the proprietary interest of the mortgagor, 
leaving him two annas free from any en- 
cumbrance at all. In this connexion, we 
are unable to agree. It seems to us that 
right of the mortgagee is to proceed 
against any two annas he likes out of the 
eight annas proprietary share which was 
of the mortgagor. That is liis right un- 
der the mortg'ige and that right has nob 
been taken asvay by anything that has 
happened subsequently. Defendants 6 
bo 9 have purchased the property sub- 
sequent to the execution of tho mortgage, 
and they cannot compel the mortgagees 
to confine themselves to any particular 
portion of the property. We think there- 
fore that this portion of the decree ought 
bo be reversed. 

Another question that lias been argued 
before us by Mr. Rajendra Prasad on be- 
half of the'aiipellants is that, on a pro- 
per construction of the mortgage bond, 
he has gob a moitgage security nob only 
on tho two annas sliaro of the proprie- 
tary interest of the mortgagor bub also 
on the two annas of tho inukarrari share 
which tho mortgagor inherited just before 
tho mortgage. The point arises in this 
way. Ths mortgagor, as the proprietor 
of the eight annas share of tho village, 
grantad a mukarraii in ISSl of the entire 
eight annas in favour of his w’ife Mt. 
Kabiran. Now Mb. Kabiran died in 190-1, 
and after her death the mortgagor, as the 
husband of Mb. Kabiran, inherited two 
annas out of the eight annas muUarrari 
interest which was carved out of the pro- 
prietary interest in favour of Mb. Kabiran, 
Tho mortgage in favour of Mr. Rajendra 
Prasad’s clients was executed subsequent 
to the date when the mortgagor inherited 
his two annas share of the mukarrari 
interest. Tho first argument advanced by 
Mr. Rajendra Prasad is that there was 
a merger of the mukarrari interest in the 
proprietary interest and therefore there 
is no mukarrari now subsisting and 


that by his purchase he is entitled 
to get direct possession of the 
property. It seems to us that there 
cannot be a merger, because the mortga- 
gor was the proprietor in respect of the 
eight annas share in the village, whereas 
he inherited merely a two annas share 
in the mukarrari. S. Ill, Cl. (d), T. P. 
Act, provides that a lease of immovable 
property determines, in case the interests 
of the lessee and the lessor in the whole 
of the property become vested at the 
same time in one person in the same 
right. 

It is obvious that tho entire interest 
of the lessee and the entire interest of 
the lessor must vest in the same person 
in the same right before it can be said 
that a lease of immovable property has 
determined. Now, it is nob denied by 
Mr. Rajendra Prasad that tho six annas 
interest in the mukarrari still vests in 
persons other than the proprietor. There- 
fore it seems to us thei'o cannot be a 
merger in this case. The case of Amatoo 
V. Sheik Muksiul AH (l) is an authority 
for this proposition. In tho next place, 
it is argued by Mr. Rajendra Prasad that 
whether there has been a merger or not, the 
mortgagor undoubtedly intended to give 
a mortgage in respect not only of his 
■ proprietary interest hub also in respect 
of his mukarrari interest, and he relies 
upon tho passage in the mortgage bond, 
where the mortgagor covenants that his 
interest is free from encujiibrance. Mr. 
Rajendra Prasad says that a mukarrari is 
an encumbrance and therefore ho has got 
a mortgage free from the mukarrari inter- 
est which was in tho mortgagor. It 
seems tons that a mukarrari is not an en- 
cumbrance at all except for the purposes 
of Act 11 of 1859 (B. C.) and the Bengal 
Tenancy Act. In our opinion therefore' 
this contention on behalf of the appel-' 
lants must ho overruled. The result, 
therefore is that tliis appeal succeeds in' 
so far as the plaintiffs will be entitled to 
a mortgage decree for the amount claimed 
by them and will be entitled in execu- 
tion of that mortgage decree to soli 
two annas out of the eight annas pro- 
prietary share of the mortgagor it} village 
Pardhana .free from encumbrance. We 
make no order as to costs in tliis Court. 

Coutts, J. — I agree. 

V. S./r. K. Appeal partly accepted, 

( 1 ) 2 ^ i. c. \il\. 
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A. I. R. 1919 Patna 392 (1) 

Roe and Jwala Prasad, JJ. 

Baldeo Hai — Appellant, 

V, 

Ham Hkhal Singh — Respondent. 

Appeal No. 779 of 1917, Decided on 
11th December 1918, from the appellate 
decree oE Dist. Judge, Shahabad, D/-26th 
March 1917. 

Mesne Profits — Mode of assessment — Costs 
of cultivation and reaping can be allowed. 

In assessing the amount payable by a tres- 
passer on account of mesne profits, the costs of 
cultivation aud reaping should be allowed to 
him. LP 392 Cn 

Aiul Krishna Ray — for Appellant. 
Raghnnath Singh — for Respondent. 
Judgment. — The appellants in this 
case are aggrieved by a decree for mesne 
profits on the basis of the actual produc- 
tive power of the land without taking 
into calculation the cost of labour for 
growing and reaping the crops. It is 
urged on behalf of the respondents that 
the view taken by the Allahabad Court 
lias been that where the cultivation of 
the land has been done by a trespasser he 
is not entitled to such expenses. This no 
doubt was the view taken in the Full 
Bench decision in Altaf Ali v. Lalji Mai 
(1), but oven that view has been consider- 
ably modified by the decision iu Abdul 
Ghafur v. Raja Ram (2). Certainly the 
iCalcutta view has always been that 
where there has been a trespass no more 
Iwill be gis’on against the trespasser than 
jwhat a man of ordinary capacity and 
diligence would gain from the trespass. 
In this view it is clear that the costs of 
cultivation and reaping should have been 
allowed. We assess these costs at 33 per 
cent and direct that the decree made by 
the lower appellate Court be reduced by 
onc-tliird. The plaintift’s-respondents in 
the first instance seem to have grossly 
overvalued their claim. We therefore 
direct that each party pay his own costs 
throughout these proceedings. 

v.S./R.K. Decree mod ified. 

187^7^ i“AYi7MS. 

(•3) !1001] 2.3 AW - 252. 
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A. I. R. 1919 Patna 392 (2) 

Atkinson, J. 

Sheo Rarat Singh — -Plaintiff — Appel- 
lant. 


V. 

Padarath Mahton others — Defend- 

ants — Respondents. 

Second Appeal No. 1330 of 1917, Deci- 
ded on 25th June 1919, from decision of 
Dist. Judge., Gaya, D/- 14th June 1917. 

Mortgage — Construction — Usufructuary 
mortgage of zamindari interest — Mortgagee 
letting out land to third person during cur- 
rency of mortgage — Suit by mortgagors for 
declaration that they were entitled to land 
as their khudkasht and that lessees had not 
acquired occupancy rights in land — Mort- 
gagee had power to induct tenants — Tenant 
acquired non-occupancy rights with land sub- 
ject to mortgage — Suit by mortgagor ought 
to be instituted within six months after ex-' 
piration of mortgage or its redemption — 
Bengal Tenancy Act (1885), Sch. 3, Art. 1,. — 
Cl. (a). 

In 1893 the plaintiffs mortgaged the zamindari 
interest in certain Lands to defendants 1 to 5. 
The mortgage was in form a usufructuary mort- 
gage. Id 1913 the mortgagors redeemed the mort- 
gage, but during the currency of the mortgage 
the mortgagees had let the land to defendants 6 
and 7. The plaintiffs brought the present suit 
for a declaration that they were entitled to the 
land as their khudkasht laud, and contended 
that defendants 1 to 6 had no right or title to 
settle the land with defendants 6 and 7, who had 
not acquired occupancy rights in respect of the pro- 
perty and thatin fact they were trespassers, there- 
on. In appeal to the High Court the first contention 
put forward was that the ijara zarpeshgi mort- 
gage did not create as between the. mortgagors 
aud mortgagees the relationship of landlord 
and tenant so as to make defendants 1 to 5 
tenants of the plaintiff in the ordinary legal ac- 
ceptation of the term: 

Held: that the mortgage deed irt suit did not 
crc.ate the relationship ot landlord aud tenant 
between the mortgagors and mortgagees the 
character of the deed was not a lease but a mort- 
gage. CP 391 0 1,2] 

It was next contended that defendants 1 
to 5 were mortgagees only and bad not the power 
or right to create an interest affecting the mort- 
gaged premises of longer duration than their own 
interest in the same: 

Held: that defendants 1, to 5 were mort- 
gagees iu possession under a usufructuary mort- 
gage of the zamindari right pledged as security 
■for the mortgage debt and that they had the 
power in law to induct a tenant into the tenan- 
ted land subject to such mortgage when the whole 
or p.art of such tenanted laud became unlet or 
vacant aud without a tenant, and that such tenant 
when inducted by the mortgagees acquired non- 
ocoupancy rights in the tenanted land subject to 
such mortgage as aforesaid: LP 395 0 1,2] 

Held: further that the plaintiff s suit was 
barred by limitation under Art-, 01. (a), Sch. 3, 
Bengal Tenancy Act. The obligation in law 
upon the plaintiffs, if be desired to dispossess 
defendants G and 7, was to bring a suit in eject- 
ment to eject them within six months after the 
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expiration of the mortgage or after the mortgage 
had been redeemed. [P 395 0 2] 

Shib Narayan 73ose — for Appellaot. 

Guru Saran Prosad — for Respondents. 

Judgment. — This appeal comes before 
me from the decision of the District 
Judge of Gaya, dated 14th June 1917. 
The plaintifl’s seek a declaration that they 
are entitled to the lands in suit as their 
khudUasht lands; and they claim that 
defendants 1 to 5 liad no right or title to 
settle the same with defendants 6 and 7, 
and they also allegethat defendants 6 and 
7 have not acquired occupancy rights in 
respset of the property in suit and that 
in fact they are trespassers thereon. The 
plaintitls on parbiton became entitled to 
a 7 darns odd share in Mauza Dihuri 
Hasanpur situated in the District of Gaya. 
The interest which the plaintifl’s acquired 
on partition in the aforesaid mauza was 
the proprietary or zamindari right there- 
in and the share of the plaintiffs is re- 
presented by two bighas 18 katlias 17 
dhurs of land. The plaintiff's in the year 
1893 mortgaged the zamindari interest in 
the lands in suit to defendants 1 — 5 to 
secure a sum of Rs. 450. The mortgage 
was in form a usufructuary mortgage and 
the mortgage deed provided that the 
mortgagees were to bo in possession of tlie 
mortgaged premises for a period of seven 
years; that tl^ey were to discharge the 
outgoings and to pay whatever balance 
was loft over out of tlie yearly rent re- 
served by the deed itself to the mortgagors. 
What was in fact mortgage! was the pro- 
prietary interest of tlie plaintiffs in Mauza 
Dihuri Hasanpur which as I have said, 
comprised of two bighas 18 kabhas 17 
dhurs of land. The usufructuary mort- 
gage deed clearly reserved power to the 
mortg.agors to redeem the mortgigei f)re- 
inises by paying up the amount of tho 
mortgage debt even after tho term of the 
mortgage itself had expired. The mort- 
gage would have expired in the year 1900, 
l)ut in fact the mortgagor diil not exercise 
tlio right^ of relemption until tlie 18th 
Juno 191.3. Consequently from tlie year 
1803 down to June 1913 tho rnortgigees 
have been in possession of the zamin lari 
interest in the lands in suit as usufructu- 
ary mortgagees. 

The mortgage was redeemed nob by a 
redemi)tion suit but by mutual agreement 
between tho parties During thecurrenev 
of tlio mortgage the mortgagees lot the 
two odd bighas of land above referred to 
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the zamindari right in which was the 
security for tho amount of the mortgage 
money advanced, to the defendants G and 
7. The precise date when the letting was 
made to defendants 6 and 7 has not been 
ascertained but it would appear from the 
judgments of the two lower Courts that 
defendants 6 and 7 have been in possession 
of the lands in suit for a very considerable 
time. 

These are the short facts of the case 
and it is necessary to consider the legal 
points involved in the light of the legal 
arguments which have been addressed to 
me. .-^3 I have already pointed out tlio 
IilainbifT claimed that the lands in suit 
were his khudhashb lauds. Both the 
lower Courts concur in a finding of fact 
that the lands in suit were not the khud- 
kasht or bakasht lands of the plaintiff. 
Consequently, when the mortgage was 
executed in tlie year 1893, the inference 
must be that the lands in suit were then 
raiyati lands, and that the mortgagees 
merely secured the proprietary or zamin- 
dari interest in the lauds as security for 

% 

their mortgage debt. I gather that sub- 
sequent to the creation of the mortgage 
the raiyati interest, which had been in 
existence in respect of tho 2 bighas odd 
wlien the mortgage doel was executed 
lapsed or expire!, fur some reason winch 
does nob definit'^ly and precisely ap- 
pear. it may ho that the original raiyab 
of this small misorahlo holding of tsvo 
highas IS kabhas and 17 dhurs abandoned 
his interest therein, and tliat thereupon 
the lands becaEii© unoccupicl as raiyati 
lands forthe time being: and that tlefend- 
ants 1 5 as mortgagees of the zamirulari 

interest inducted defendants (i and 7 
upon these landsand since wliich time de- 
fendanbs G and 7 lia\‘o been in possession 
thereof. Now tlieso defendants 0 and 7, 
l)y virtue of tim letting made to them by 
<lefen<lants 1 to 5, claim to liave ac juired 
if not occupancy rights. at least 
non-occupancy rights in the lands in 
suit. 

The first contention put forward is 
that the jjara zarpeshgi mortgage dee 1 did 
not create as between the mortgagors 
and the mortgagees the rel ibionsliip of 
landlord and tenant; and that in effect it 
was nothing more than a simple usufruc- 
tuary mortgage, and did not in law make 
defendants 1 to 5 tenants of tho plaintiff 
in tho ordinary legal acceptation of the 
term. Tho learned District Judge in ap- 
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peal held that the usufructuary mortgage 
bond had in law the effect of creating de- 
fendants 1 to 5 tenants of the lands in 
dispute to the plaintiffs. Tn my opinion 
the learned District Judge was clearly 
wrong in point of law in arriving at this 
conclusion, having regard to the decision 
of this Court in a case reported as Raj 
Kumar Thakur Ran jit Narayan Singh 
iV. Motilal Martvari (l), and in addition 
there are numerous other authorities to 
show that a deed of the character of the 
deed in this case is not a lease but a 
mortgage; Vide Nidha Sah v. Murli 
Dhar (2). In argument before me the 
learned vakil appearing on behalf of the 
respondents admits that the decision of 
the learned appellate Court that the usu- 
fructuary mortgage bond referred to in 
this suit did in law create a letting as 
between landlord and tenant in the ordi- 
nary acceptation of the term is wrong 
and cannot be supported. The plaintiff- 
api>ellan6 contends that defendants 1 to 5 
were mortgagees only, and that they as 
mortgagees had not the power or right to 
create an interest affecting the mort- 
gaged premises of longer duration tlian 
their own interest in the same. That 
being limited oa ners in effect they could 
not create a burden or interest affecting 
the zamindari right which would enure 
as against the mortgagor afterrodomp- 
tion . 

This argument at first seemed well 
founded, bub on a closer examination it 
appears to mo to bo without foundation. 
A mortgagee in possession of the property 
of the mortgagor has clearly defined 
rights and duties to discharge relative to 
the mortgaged property pledged as secu- 
rity for the mortgage debt. Tlieso rights 
and obligations are embodied in Ss. 72 to 
76, T. P. Act: and oneof’^tho obligations 
imposed upon a mortgagee in possession 
is that he shall manage the mortgaged 
property in a i)rudont way such as an 
ordinary man would manage his own 
business. It appears to me reasonable 
and rational that if a mortgagee while in 
possession lets a portion of the mortgage! 
pretr.ises which has become vacant or 
untenanted during the currency of the 
mortgage security that then clearly it is 
the inortgxgea’s duty either to occupy 
the land himself and cultivate it t o the 

(1) Uyi7l 42 I. C. 803. 

(•2> 119031 25 AH. 115=30 I. A. 54=8 Sar. 435 
'{V O.). 


best advantage or in the alternative 
as a prudent business man to let 
such land to a solvent tenant. The 
law precludes the possibility of the mort- 
gagee allowing the land to remain fallow, 
and if the mortgagee did allow the land 
to remain in a wasteful and unprofitable 
condition so as to be wholly unproduc- 
tive the law would impose upon the 
mortgagee liability for gross mismanage- 
ment and default. Therefore the posi- 
tion in this case is this: that the mort- 
gagees of the zamindari right and interest 
in exercise of their statutory duty and 
obligation created a tenancy or a letting 
of the lands which formed the subject- 
matter of their mortgage security to de- 
fendants 6 and 7. The question that re- 
mains to be considered is what right did 
defendants 6 and 7 acquire in respect of 
the letting, which was clearly made to 
them by the action of the mortgagees in 
possession of the zamindari interest in 
the mortgaged property. The case re- 
ported as Atal Oiandra Rishi v. Lakhi 
Narai}i Ghose (3) seems to me to indicate 
very clearlj^ that the tenant to whom 
the letoing was made by the mortgagees 
was at least a uon-occupanoy raiyat with- 
in the meaning of the Bengal Tenancy 
Act. Mookerji, J., deals with this aspect 
of the case at p. 66 (of 10 C. L. J.) of 
the report, and at p. 57 (of iO C. Lt. J.) 
he says: 

“The possession of defendant 4 therefore in its 
iucention was lawful and as he became a raiyat 
he acquired the rightsof at least a nou-occu- 
pancy raiyat.” 

The well-known case which is a Full 
Bench ruling of the Calcutta High Court 
reported as Rinad hal v. KaluPramanik 
(4) seems to . me in its reasoning to ap- 
ply with considerable force to the facts 
of this case. In the case immediately 
referred to it was laid down that a tres- 
passer, who believing himself to be the 
de facto landlord of certain premises, in- 
ducted a tenant thereon and who made a 
letting of a certain portion of the pre- 
mises in the alleged landlord’s possession 
and whom the tenant believed to be the 
de facto landlord, created qua the tenant 
a tenancy in the lands so let of a non-oc- 
cupancy character. This Full Bench rul- 
ing referred to has been considered in 
subsequent cases, but it has never been . 
dissented from though the principle 
underl ying it has been ma de pl ainer and 

’”(3) U9091 2 I. 0. 417. 

(4) L1898] 20 Cal. 708 (F. B ). 
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clearer by subsequent decisions. Read- 
ing the Full Bench ruling with the later 
authorities reported as U pendra Narain 
Bhattacharya v. Protab Chandra Par- 
dhan (5), Krishna Nath Chakravarty v. 
M uhammad Wafiz (6) the sum and sub- 
stance of these authorities amount to 
this: that where a man believes himself 
bona fide to be landlord of certain pre- 
mises, though in law he is not so, and he 
makes a letting to a person who believes 
bona fide trhat such person is the land- 
lord and has power to make such letting 
that then the interest created by virtue 
of such letting creates a non-occupancy 
raiyati interest in favour of the person to 
whom the letting is made. The only 
answer urged m reply to this argument 
is the definition of a raiyat contained in 
S. 5, sub-S. 3, Ben. Ten. Act. Sub-3. 3 
provides that a person shall nob be 
deemed to be a raiyat unless he holds 
lands either immediately under a proprie- 
tor or immediately under a tenure holder, 
and the argument is that as a mortgagee 
is neither a proprietor nor a tenure- 
holder, that therefore the person to whom 

a mortgagee lets lands cannot bo sai l to 
be raiyat. 

Section GO, Ben. Ten. Act, is relied 
upon for the purposes of showing that 
that Act contemplates a distinction bet- 
ween a proprietor and a mortgages. I 
cannot agree with this argument It 
seems to me to be against tlio entire cur- 
reut of all modern authority; and if it 
wore open to mo to hold I would hold 
that a usufructuary mortgagee of the pro- 
prietary interest in lanjled property is 
qua the occupying tenants on the estate 
in the position pro tern of a proprietor; 
because tlio wliole legal estate of the pro- 
prietor is for tlio time being during the 
currency of the mortgage vested in the 
mortgagee as such and all that the true 
ownor of the estate has is a right in 
equity bo releom the property, wlien he 
himself conceives that he is able to dis- 
charge the ol)ligation of paying the mort- 
gage debt. Tlioroforo I hold that in point 
of law tlio learned .Tulgo was wrong ifi 
deciding that defendants 1 — o wore ton- 
'ant^ of the plainbitTs. But T Iiold tliat 
ithey were mortgagees in possession under 
ia usufructuary mortgage of thezamindari 
iright pledged as security for the mortgage 
debt and that tliey bad power in law to 

(5) UuoarTidjM. Tos.' ■" 

(G) U9151 81 I. C. 7S9. 
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induct a tenant into the tenanted land 
subject to such mortgage when the whole 
or part of such tenanted land became 
unlot or vacant and without a tenant, 
and that such tenant when inducted by 
the mortgagees acquired non-occupancy 
rights in the tenanted land subject to 
such mortgage as aforesaid. The ques- 
tion remains to be considered whether 
the plaintiff’s suit ia barred by limitation. 
If I am right in holding that defen- 
dants 6 and 7 have acquired non-occu- 
pancy rights in the lands in suit, then I 

think it is reasonably clear, having regard 
to the Full Bench ruling of this Court 
reported as Janki Singh v. Mahant 
Jagannath Das (7), that the plaintiff's 
rights are barred and that this suit is not 
maintainable, underSch.3, Art. 1, Cl (a). 
If defendants 6 and 7 are non-occupancy 
raiyats, then the obligation in law is 
upon the plaintiff, if he desires to dispos-j 
sess the defendants, to bring a suit in 
ejectment to eject defendants G and 7 
within six months after the expiration of 
the mortgage or after the mortgage had 
been releemed. This the plaintiffs did 
not do inasmuch as they only brought 
this suit 2^ years after the mortgage it- 
self was redeemed. The mortgage liav- 
iug been redeenaed on 18th Tune 1913, 
the present suit was instituted on llbh 
November 1915. 

Clearly, in my opinion, having regard 
to the IjuU Bench of this Court tliis suit 
was barred. The lower appellate Court 
found that the plaintiffs claim was not 
barred by limitation, but the Court failed 
to consider the question of limitation in 
the light of the Full Bench ruling of this 
Court. Accordingly ( hold that the plain- 
tiff s suit ought to liave been dismissed 
and that this second appeal is unsustaiu- 
ahle in point of law and must bodismissod 
with costs and the i)laintiff’s suit in all 
Courts dismissed with costs 

Appeal d ismi sscil . 

(7) L191S] 3 Pat. L. J. l = i-i I. 0. IM." 
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Cn.iPMAN AND Koi-:, J.T. 
A?iantaram Tlohidar — Defendant — 
Appellant. 

V. 

Ganeshram Dohidar ixnA others -Plain- 
tiffs Respond outs. 

Appeal No. 23 of 1917, Decided on 9th 
April 19iB, from the appellate decree of 
Sul). Judge, Bambalpur. D/- 7-12-191G. 
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Limitation Act (9 of 1908), Art. 115 — Suit 
by proprietors against lambardar for account 
of profits — Period of limitation commences 
to run from end of each agricultural year. 

A suit b}’ the proprietors of a village against a 
lambardar for an account of the profits of the 
village management must be brought within the 
period prescribed by Art. 116, and inasmuch as 
the lambardar is the agent of the proprietors 
bound by an implied contract to render an ac- 
count at the and of each agriculture year, the 
criod of limitation commences to lun on the 
date upon which the account should have been 
rendered under the implied contract. LT* 396 C 2] 

Jj. 0. Bone — for Appellant. 

Bisicunath Singha — for Respondent. 

Chapman, J. — This appeal arises out 
of a suit for an account against a lambar- 
dar. The plaintilTs claim to hold a ten- 
annas share in the village between them. 
It was alleged that the defendant had a 
one anna share in the village but that he 
was the manager of the village and was 
the customary agent managing the village 
on behalf of all the cosliarers and render- 
ing accounts to them of the profits of the 
village management. The plaint alleged 
that certain sums had been realized on 
account of village profits during the pre- 
vious six years. The plaintiffs asked for 
an account and alleged that their causes 
of action had accrued on the 1st June in 
each year since the year I9l0. The de- 
fendant contested the suit on various 
grounds witli which we are not now con- 
cerned. We are asked to interfere in 
second ai)peal on one ground only, and 
that is the ground of limitation. Both 
the Courts below have held that the 
l>eriod of limitation is six "^eais under 
Art. 120, Sch. 2, Bim. Act. In taking 
this view the low-or Courts followed the 
decision of the Judicial Commissioner of 
the Central Provinces in Mohcivimad 
Fnrrukh v. Kadir AH Khan (1). No 
doubt that decision is authority for the 
view which has been taken- by the Courts 

below’. . , 

After giving the matter very careful 

consideration, and with all respect to the 
learned Judicial Commissioner, we are of 
opinion that case was wrongly decided. 
It is true that a lambardar is appointed 
by tlieGovernment, but that apiJointment 
is merely for the purpose of representing 
the proprietary body in its relation to 
the Government. The duties imposed 
upon a lambardar under the Central Pro- 
vinces Band Revenue Act are concerned 
only w-ith the relations of t he p ro prie- 

^(1) 19 C. P. L. R. 98. 


tary body to the Government. In so far 
as for the purpose of convenience, the 
proprietary body permit the lambardar 
to collect rents and to manage the village 
on their behalf, be is their agent and be 
has been held to be their agent in a series 
of rulings of the Central Provinces Courts 
referred to in the Munsif’s judgment and 
in Sheoha v. Simaria (2). He is also 
described as a customary agent in the 
plaint. We have no doubt that in fact he 
is, as the agent of the proprietary body, 
bound by an implied contract to render 
an account at the end of each agricultural 
year, that is to say, on the 1st of June 
every year. It is clear therefore that 
Art. 89, or rather Art. 115 applies, and it 
has been held that where an agent is 
under contract to render a yearly account, 
his liability to account commences on the 
date upon which the account should have 
been rendered under the implied contract, 
and tlie period of limitation of three years 
commences from that date. In these cir- 
cumstances we are of opinion that the 
period of limitation was three years com- 
mencing with the 1st June 1913, and 
that the lambardar was liable to render 
an account for the agricultural year end* 
ing on the 1st June 1913, and for the 
subsequent years up to the 1st June 1915, 
prior to the institution of the suit. We 
direct that the decree of the lower Court 
be modified accordingly and that the 
costs should be in proportion to the suc- 
cess througliout. 

Roe, J. — I agree. 

v.s./r.k. Decree mod ified. 

(2) L1889) 2 C. P. L. B. 171. 
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JwALA Prasad AND Adami, JJ. 

,-1 bd III li a hint — Defendant — A p pel 1 a n t . 

V, 

Gnjeshar Mahio and others — Plaintiffs- 
— Respondents. 

Misc. Appeal No, 259 of 1918, Decided 
on 29th July 1919, against order of Dist. 
Judge, Mozafferpur, D/- 28th May 1918, 

• (a) Civil P. C. (1908), S. 47— Person apply- 
ing under S. 47 need not be parly lo execu- 
tion proceedings — He must be party to suit in 
which decree is passed. ^ 

Plaintill and defendant A held a holding, 
jointly. Defendant H, the landlord of the bold- 
ing, obtained ,a rent-deereo against plaintiff and 
defendant A and in execution of that decree- 
against the latter alone brought the entire hold- 
ing’ to sale. Defendant C purchased the holding: 
at'the sale. Plaintiff thereupon brought asuit. 
to have the .sale stt aside. His plaint was treats 
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ed as an application under S. 47, and the sale 
was set aide. Defendant C appealed, contend- 
ing that plaintiff bad no right to make an ap- 
plication under S- 47 of the Code, as he was not 
a party to the execution proceeilings, and that his 
remedy was to apply either under S. 74, B»n. Ten, 
Act, or undar O. 21, R. 90, to set aside the sale: 

Held: the S. 47, docs not require that a person 
making an application thereunder should be a 
party to the e.xecution proceedings, but requires 
that he must be a party to the suit in which the 
decree was paseed, and as plaintiff was a p-»rty 
to the suit he was competent to make theappli- 
-cation. [P 397 c 21 

(b) Civil P. C ( 1908), S. 47, O. 21, R. 90— 
Bengal Tenancy Act, S. 174 — Scope of — Ap- 
plication raising question as to execution of 
decree beyond their scope should be dealt 
with under S. 47. 

Section ,174, Beo. Ten. Act, and O. 21, R. 90. 
Civil P. C., are of limited scope and appli- 
cation, and an application which raises questions 
as to the execution of a decree, clearly beyond 
their scope ought to be dealt with underS. 47 
of the Code. [P 398 C 1] 

Abani Bhusan Mtikherji — for Appel- 
lant. 

Gonr Chandra Pal — for Respondents. 

Jwala Prasad, J. — This is an appeal 
against the order of the District Judge 
of Mozaffarpur, dated 28tli May 1918, 
confirming the order of the Munsif, dated 
23th July 1917, The plaintiff and the 
defendant 4th party held jointly a lidd- 
ing, wliich originally belonged to the 
former but by transfer a portion thereof 
came into the possession of the latter. 
Tlie defendant 2nd party is the landlord 
of the holding and obtained a rent de- 
cree against the jilaintiff and tiie defen- 
dant 4tli party and in execution against 
the defendant 4th party only hrouglit 
fciio entire lidding to sale. Defendant 
1st party, who is theappellant before us, 
purchased that lidding at the auction- 
sale. The ])laintifl thereupon brought a 
regular suit with the main object of hav- 
ing tlie sale set aside. The suit was de- 
creed, huton appeal to the District Judge 
it was held that the suit was barred by 
the provisions of S. 47. Civil P. C.. and 
Uie case was remanded to the tr\ing 
Court with a direction to treat the plaint 
as an application under S. 47, Civil P. C., 
and to dispose of it. The parties agree 1 
to this course. On remand, the Munsif set 
aside the sale, holding that the decree- 
holder had illegally omitted the plaintilT 
from the list of the judgmerit-dehtors in 
the execution proceedings, and that he 
liad not served any of the processes re- 
quired under the law for the attachment 
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and the sale of property in execution of 
the decree. 

He also held tliat the processes were 
suppressed by the decree-holder in collu- 
sion with the Courtpeon. Defendant 1 ap- 
pealed to the District Judge. Tlie afore- 
said findings of fact were not challenged, 
but the mere contention in appeal was 
that the respondent bad no right to make 
an application under S 47 of the Code, 
and that his remedy was to apply for 
setting aside the sale'either under S. 174, 
Ben. Ten. Act. or 0.21, R. 90. Civil 
P. C. The learned District Judge over- 
ruled this contention and dismissed the 
appeal. The contention has been repeat- 
ed before us in this second appeal. The 
only question therefore before us for de- 
cision is whether the application of the 
respondent comes under S. 47 or not. 
The ground urged in support of tlie con- 
tention is that the respondent was not 
a party to the execution proceedings and, 
as S. 47 relates only to execution pro- 
ceedings, he has no right to apply under 
S. 47. The learned vakil for the appel- 
lant has obviously overlooked the provi- 
sions of S. 47, which do not require that 
a person making an application under that 
section sliould be a party to the execu 
tion proceedings. All that the section 
requires is fcliat he must be “a party to! 
tlie suit in whicli-the decree was pas 3 eil.”j 
The plai ntill . respondent was impleadedi 
as defendant along with defendant 4th 
party in the rent suit in which the joint 
decree in question was passed. There is' 
tlierefore no force in this contention, I 
whicli isoverruled. The ne.xtground urged 
has been that S. 174, Ben. Ten. Act, and 
O. 21, R. 90, Civil P. C., bar tlie present 
application of the rosjion lent from being 
entertained under S. 47, Civil P. C. 

There does not appear to bo much suh- 
stanco in this contention also. Both the 
aforesaid provisions of law liavo limited 
scope and apiilication and allord speedy 
remedy to the judgment-debtor or any 
person aflactel by the sale to iiave the 
sale set aside either upon deposit male 
witliin a certain noriod from the date of 
the sale or on showing that tliere had 
lieon material “irregularity or fraud in 
publishing or conducting the sale” and 
consequent substantial injury. The a|)i)li- 
cation in this case is certainly of a more 
far-reaching character and althougli some 
of the grounds upon wiiich the sale is 
impugned are covero.l by tlie aforesaid 
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provisions in S. 174 and O. 21, B. 90, 
still there are other grounds which 
clearly raise questions as to the execu- 
tion of the decree and which are beyond 
ibhe scope of the aforesaid sections. One 
of the principal grounds is that though 
the plaintiff-respondent was a judgnaent- 
■debtor and was interested in the holding, 
,he was nob made a party in the execution 
iproceedings and tlio entire holding in- 
cluding his interest could not be sold in 
execution of the decree against him and 
the defendant 4th party. Another ira- 
]^ortant objection to the sale was that no 
notice was served on the plaintiff- respon- 
dent as required by law, particularly 
notice under O. 21, B. Gb, Civil P- C. 
Tliese latter objections cannet possibly 
come under O. 21, R. 90, Civil P. C., or 
S. 174, Bon. Ten. Act. I therefore agree 
with the view taken by the Courts below 
that the api)lication was properly dealt 
with under S. 47. 

It has been also urged that the ques- 
tion raised by the application of the res- 
pondent is not between the parties bo the 
suit, inasmuch as the appellant is an auc- 
tion-purchaser p.nd he was nob a party 
to the suit. The application does nob at 
all raise any question subsequent to the 
sale, but tlie objections of the respondent 
as to the sale relate to the proceedings 
adopted by the decree-holder regarding 
the execution of the decree and the man- 
ner in which the property was brought 
to sale. The real dispute therefore is 
between the decree-holder and the res- 
pondent, both of whom were parties to 
the suit; and as the sale was being im- 
pugned, the auction-purchaser vdio pur- 
chased the property at the sale was also 
made a party to the present proceedings. 
This contention also must therefore be 
overruled. Tho result is that the appeal 
is dismissed with costs. 

Adami, J. — I agree. 

v.S./r.k. Appeal dismissed. 
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BOK AND CoUTTS, JJ. 

ICmarn'iiddi 71 — Defendant Appellant. 

V. 

Mohammad llashidul Iluq and others 

— Plaintiffs— Respondents. 

Api)eal No. 166 of 1918, Decided on 
27Lh March 1919, from appellate decree 
of Addl. Sub-Judge. Monghyr, D/- 12th 
November 1917. 
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Bengal Tenancy Act (8 of 1885), S. 22 (2) 
— Person let in as tenant though cosharer 
proprietor, intending to cultivate is a third 
person within S. 22. 

A person inducted on to land as a tenant and 
not as a proprietor and as a person intendiog to 
cultivate the land with his own ploughs, is a 
"third person" within the meaning of S. 22 (2), 
even though he may be a cosharer proprietor. 

LP 899 C 1] 

Mohammad and Stishil Madhab 

MnllicJc — for Appellant. 

Kitltvant Sahay — for Respondents. 

Roe, J. — The land in suit in this case 
has been recorded in the finally published 
Record of Rights as being the bakasht of 
the plaintiff, who is a cosharer proprie- 
tor of the village. The case made out in 
tb© plaint Nvas that it was not true bakasht 
land, bub it was an old occupancy holding 
which had been acquired by the plaintiffs 
and for '5%hich they paid rent to their co- 
sharer maliks. The learned Munsif who 
tried the case came to the conclusion that 
there was nothing to show that the land 
had ever been an occupancy jote, and he 
appears to have accepted the evidence of 
two of the plaintiffs’ witnesses that the 
land was kamat land. The learned Sub- 
ordinate Judge does not come to a finding 
upon this point. He describes the land 
simply as the bakasht land of the plain- 
t i 

The position of tho defendant is that 
he was inducted on to the land by the 
common manager of the whole body of 
landlords. He is himself a cosharer pro- 
prietor, and it is the case common to both 
sides that he pays rent not to the whole 
body of landlords, bub to those among 
them only who are the plaintiffs in this 
case. The learned Subordinate Judge 
found that his position is that of a non- 
occupancy raiyab who can be evicted upon 
service of notice as one who is holding on 
a lease from year to year, the suit being 
one for ejectment. The suit was decreed 
in the Appellate Court upon this ground. 
In the Court of first instance the suit 
was dismissed although as it seems to me 
if the learned Munsif was going to accept 
evidence that the land was kamat land 
he should have accepted that evidence in 
its entirety and regarded the land as 
falling under S. 116. That however is 
immaterial to the present question. Wo 
may assume for the purposes of the case, 
that the plaintiff’s story as given in the 
plaint is tho correct story that he is a 
cosbarer proprietor and acquired these 
lands in the manner contemplated be 
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S. 22, Ben. Ten. Act, but he has also let 
out the land in the manner contemplated 
by S. 22 (2), and that being so the person 
to whom he has let out the land becomes 
a raiyat upon the land, and as a raiyat, 
whetl^er he has a right of occupancy or 
not he cannot be ejected except upon con- 
ditions prescribed in the Bengal Tenancy 
Act, none of which have been fulfilled. 
It is however contended by Mr. Knlwant 
Sahay that a cosharer proprietor of a 
village is not a third person within the 
meaning of S. 22 (2). I for my own part 
fail to api)reciate this distinction. It is 
a mere accident that ttie defendant in 
this case holds a small share in the village. 
He was inducted on to the land as a 
tenant and not as a proprietor, and as a 
person intending to cultivate the land 
with his own ploughs, to my mind lie is 
a third person within the meaning of the 
section. I would therefore decree this 
appeal and dismiss the plaintiff’s suit 
with costs in all Courts. 

Coutts, J. — I agree. 

V.S./r.K, Apjjeal alloived. 
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Das, j. 

Sheo Narain Sahu — Defendant — Ap- 
pellant. 

V. 

Ham Nirekhan Ojha — Plaintiff— Res- 
pondent. 

Second Ajipeal No. 810 of 1918, De- 
cided on 30tii July 1019, from decision 
of OtTg. Dist. Judge, Saran, D/- 28th 
March 1918. 

(a) Mortgage — Redemption— Purchaser of 
equity of redemption left out of mortgage 
action— He is entitled to redeem or can be 
compelled to redeem. 

A purchaser of ji portion of the equity of ro- 
demption who has been left out of a mortgage 
action, is eni ii led to chiim pnrtial redemption, 
and iruiv hI.so bo compelled to redeem that por- 
tion of ihe mortgaged property in which he may 
bo lutoreslcd. H* -JOO C H 

(b) Transfer of Property Act, S. 60 — Re- 
demplion— Exception to rule that person 
having right to redeem must redeem whole of 
mortgage - property and not part in absence 
ofsieciul bargain stated — Splitting up of 
mortgage — Effect. 

The general iiilo that a person who has any 
right to redeem h is a riglit to redeem the whole 
of tho mortgaged property and not a part of it, 
unless there is a special b.-irgaiu. is subject to tUc* 
exception that ho has a right to rod--em his owu 
share only, whore a mortgagee has acquired, iu 
whole or iu part tho share of tho mortgagor. 
The rule would not apply where tho integrity of 


tho mortgage is broken up, as where the equity of 
redemption is with two different persons. 

[P 399 O 23 

Lakshmi Naraya^i Singh and Nawal 
Eishore Prasad — for Appellant. 

Hajendra Prasad — for Respondent. 

Judgment.— On 9tb September 1908, 
plaintiff s father obtained a mortjjage 
decree against one Mahabir. In that 
litigation the appellant, the purchaser of 
a portion of the mortgaged property in 
execution of a money decree in 1906, was 
not impleaded as a party defendant. On 
llfch January 1917, tho respondent com- 
menced the action out of which this ap- 
peal arises against the appellant for j)os- 
session of that portion of the mortgaged 
properties which had passed into the 
possession of the appellant by virtue of 
the execution sale held in pursuance of 
the money decree obtained iu 1906. The 
appellant, in answer to the plaintiff's 
action, claims the right to redeem the 
whole of tho mortgaged I'roperty, and not 
merely that part of it which is in his 
possession, and the substantial question 
which I have to determine in tliis appeal 
is whether a purchaser of a portion of 
the equity of redemption who has been 
left out of the mortgage action, can be 
compelled to redeem only that portion of 
the mortgaged properties wliich liave 
passed into his possession by such pur. 
chase. 

It may be conceded that a person, who 
has any right to redeem, has a rigid, to 
redeem the whole of the mortgaged pro- 
perty, and not a part of it. unless there 
is a special bargain. Hall v. lleward {!]. 
But an imi)ortant exception has been 
engrafted on this general rule, namely 
that a person has a right to redeem liis! 
own share only wliere a mortgagee has 
acquired, in whole or in part, tho sliarc 
of tho mortgagor. Tho general rule is, 
of course, based on tho principle that a 
mortgage is one and indivisible, and that 
the projjerty comprised in it is in its en- 
tirety security for the entire debt and for 
every part of it;. but tho general rule can- 
not obviously aj.ply wiien the integrity 
of the mortgage is l^rokcri up. In the 
case before me tho plaintiff, wlio is the 
mortgagee, has aciuired tho entire sliare 
of the mortgagor, exoeptsLioh share which 
passed to the defendant by his ])in chase. 
Hio equity of redemptiou is now in two 

namely the plaintiff 
(1) UabO] 32 Oh. u.Tjc* 
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and the defendant, with this result; that 
the integrity of the mortgage security is 
broken up. 

In such circuhistances, it is well settled 
that a purchaser of a portion of the 
equity of redemption is clearly entitled 
to claim partial redemption; see Sari 
Kissen Bhagat v. Veliat Hossein (2), 
Gangadas Bhattar v. Jogendra Nath 
Milter (3) and Samida Bihi v. Ahmad 
Sussain (4). In my opinion, whenever 
a person is entitlel to claim partial re- 
demption, he may also be compelled to 
redeem that portion of the mortgaged 
properties in which ho may he interested. 
If this were not so it would require two 
litigations to work out the equities bet- 
ween the parties. If the defendant were 
entitled to redeem thewhole of the mort- 
gaged property, he would have a charge 
on the share of his bo-mortgagor (in this 
case, the plaintilf, in whom has vested 
the remaining interest of the mortgagor) 
as security for the amount which he has 
l^aid in excess of his own proportionate 
share of the mortgage debt. The defen- 
dant. in this case, says: 

“I have a right to redeem the whole of the 
mortgaged property and I claim the right to 
redeem the whole of the mertgagred property.” 

To this, the plaintiff has a right to 
reply as follows: 

‘‘N’ery well, redeem the whole of the mortgaged 
property, bnt I claim the right to pay my pro- 
portionate share of the mortgage debt and retain 
the property which I have purchased, free from 
any charge.” 

It was exactly to meet a case like this 
that the last paragraph of S CO 
T. P. Act, was enacted. As the learned 
Judges in the case of Sohka Sah v. 
Inderjeet (5) said: i.- * *v 

“The whole estate, as to one portion of the 

property, has merged in the mortgagee, and the 

mortgagor, if compelled to redeem by payment of 
tV.P whole debt, would have to sue the mortgagee 
or cluibutiin afte^^va.■,^s, and thus by two 
^uits between the same parties attain the result 
which under the haw as above interpreted is now 
attained bv one suit.” 

In my judgment the lower appellate 
Court has taken an entirely correct view 
of the law. I would therefore dismiss 

this appeal with costs. 

V S./R.K. Api'>eal di&missed. 


(-2) Liy03l 30 Cal. 750. 
f.3) U9071 11 C. W. N. 403. 

( a ) UOOoi 31 All. 335=1 I. C. 779. 
5) L1H79] 5 N. W. P. H. C. R. 143. 
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Mullick and Atkinson, JJ. 

Kisore Chandra Mardaraj — Appel 
lant. 

V. 

Badha Gohind Das — Respondent. 
Second Appeal No. 8 of 1917, Decided 
on 19th December 1917, from decision cf 
Dist. Judge, Cuttack, D/- 29th November 
1916. 

^Animals — Ownership — Wild animals— 
Game started by A in A's land but hunted 
into grounds of D — Property in dead body 
vested in B and notin A. 

Nobody has an absolute property in animals 
which arc ferae naturae; at best they are only 
capable of being the subject-matter of qualified 
ownership or proprietary right. A wild animal 
is the property of the person in whose forest it 
happens to be for the time being; so long as it 
is in the forest or on the land of such person, he 
is entitled to take it and to kill it: but when it 
once chooses^ to quit his land and go into the 
land of another, then he ceases to have any pro* 
perty in it and such wild animal becomes the 
property of thatotber upon whoso land it chooses 
to make its temporary abode. 

A “rogue” elephant appeared in the forest of 
the plaintiff. There his shikaris inflicted three 
wounds upon it, but it escaped and entered the 
lands of the defendants. There the plaintiff's 
shikaris again inflicted some wounds upon it, but 
did not kill it. Subsequently as the result of 
the wounds received by it the elephant died on 
defendant’s lands: 

Held: that the proprietary right in the dead 
body of the elephant vested in the defendant. 

^ LP 400 O 21 

G. C. Pa'iil, S. C. Chakraverty and 
V. V . Das — for Appellant. 

J. N. Bose and B. N. Sinha— (or Res- 
pondent. 

Atkinson, J. — The plaintiff sues in 
this suit for a declaration that he is en- 
titled to the property in the dead body 
of an elephant; and coupled with this 
claim the plaintiff also seeks to recover a 
sum of Rs. 777, representing the value of 
this elephant's ivory tusks. facts 

are very short. The plaintiff is the 
feudatory chief of the Nilgiri Estate. In 
the month of May 1911, a “rogue” ele 
phant appeared in his forest and did con- 
siderable damage, billing a woman. 
Notliing is known as to the antecedent 
history of the elephant so far as it was 
or may have been connected with this 
particular' estate; it appears that casu- 
ally it came into the forest and commit- 
ted some acts of depredation. The Raja 
gave orders to his shikaris to pursue the 
animal and, if possible to kill it. On 29th 
May 1911 the shikaris succeeded m in- 
flicting three wounds upon the elephant 
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while it was within the forest of the 
Raja; but the wounds which were in- 
flicted upon the elephant did not cause its 
death. The defendant’s estate adjoins 
that of the plaintiff and is situated in 
Mauza Khunti, -which is in British India. 
The elephant escaped from the lands of 
the plaintiff and entered the lands of the 
defendant’s zaraindari. For two days the 
elephant was lost sight of by the Raja’s 
shikaris. A few days after the 29th 
May the plaintiff’s shikaris entered the 
lands of the defendant without the autho- 
rity and without his leave and again came 
into contact with the elephant and in- 
flicted some more wounds upon it but 
did nob kill it. Subsequently the ele- 
phant was found dead lying within the 
ambit of the defendant’s zamindari. The 
learned Judge is of opinion that the ele- 
phant died of gangrene which probably 
set in as a result of the gunshots which 
it had received. 

Upon these facts the learned Munsif 
found in favour of the plaintiff and awar- 
ded him a decree for Rs. 603 representing 
the value of the elephant’s tusks. No 
discussion was raise) before the Munsif 
as to whether the plaintiff was entitled 
in point of law to recover any money for 
the tusks or to be declared entitled to 
the proprietary right in the body of the 
elephant. For the first time the legal 
aspect of the case was raised and dis- 
cussed before the learned Judge on ap. 
peal. The learnel Julge foun 1 as a fact 
that tiio elepiirnb which was found dead 
within the ambit of the defendant’s 
zamindari was blie elephant which had 
been seen in the plaintiff’s forest on or 
about 20th May 191 L. It is contended 
before us that inismtioh as the elephant 
was sfcirtel in the (duntiff's forest and 
pursuel into the Ian Is of fclie defendant 
anl there killed that the proprietary 
right in the deal boW of the elephant 
was vested in the plaintiff’; an-l tint the 
defendant had no proprietary right in 
the elephant or in its tusks. 

A dispute having arisen between tlio 
plaintiff and the defendant as to the 
ownership of this elephant’s body, the 

District Magistrate .liroctel an injuiry 

to 1)0 hall; a.ad a Sub. Deputy Magistrate 
was appointed to hold the inquir”-. He 
came to the conclusion that the property 
in the elephant belonged to the defendant; 
and accordingly ho directed tliat tlie tusks 
and the dead holy of the elephinb should 
1910 A' rjO 
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be handed over and delivered to the de- 
fendant. Hence this action has been in 
stituted by the plaintiff. We are bound 
by the finding arrived at by the learned 
Judge that the elephant vvhich was 
found dead in the zamindari of the de- 
fendant was the elephant that was seen 
in the forest of the plaintiff on or about 
2Jth May 1911. The matter which 
arises for legal decision is one of interest 
and importance and not altogether free 
from difficulty. 

It IS well to consider the principles 
which apply to the property in animals 
wild by nature. Nobody has an absolute 
property in animals which are ferae 
naturae; at best they are only capable ol 
being the subject-matter of qualibed 
ownership or proprietary right. A wild 
animal is the property of the person in 
whose forest it happens to be for the 
the time being; so long as it is in the 
forest or on the land of such person, he 
is entiUed to take it and to kill it; but 
when it once chooses to quit his land 
and go into the land of another, then he 
ceases to have any property in it and 
such wild animal becomes the propert> 
of that other upon whose land it chooses 
to make its temporary abode. The argu 
meats that have been addressed to ut- 
which concern this case are based on the, 
autiiority of the three propositions laid 
down \>v Dord Holt in 1697 in Sutto7i v. 
Moodi/ Cl), and of those tliroo proposi 
tious there is certainly <loubb wiili re- 
gard to at least two. The proj)05itioi)S 
shortly summarized are as follows: 

“(l) If .1 starts a hare in the grouud of /i and 
bunts it and kilU it there, tbe property cou- 
tinuos all tho *11016 in />. 

The first proposition is simply the 
case of an or.liuary trespasser or poacher 
goiTig uiion the lands of another anil 
killing garne upon his Ian Is; in sncli a 
case tho property in the animal beyond 
all doubt is in the person uf)on whose 
lan.l the animal is ki'led. The second 
pror^osition stated by Lord Holt is as 
follows: 

If .1 starts game iu a forest or warrou of B 
and hunts it iiinj the grounds of C and ihcre 
kill; it. the properly is i u the proprietor of 
the chasj or warren wliere the fiatno was firr-t 
star.cd, because tho priviloge of pursuit con- 
tinues and coii-e-piQiitly B iseutith il to tho ab- 
sciluio property in the dead game bo chased and 
killed by .4.” 

This second pror)osi(,ioa has not been 
gcnejallyjmticj^ed as sound law; aud its 
(1) Ll0t>7J 1 Ld. Uavin, 250. 
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authority was questioned by Lord West- 
bury and Lord Chelmsford in the well- 
known case of Blades v. Higgs (2). The 
foundation upon which this proposition 
rests is that there is an alleged right of 
pursuit in favour of the person upon 
whose land the game was first started to 
follow it into the lands of another and 
kill and appropriate it. It is not denied 
that the person who actually effected the 
pursuit would be answerable in damages 
for trespassing upon such other person’s 
land; and that thus a wrongdoer would 
be entitled to proBt by his wrong and 
claim the property in the game he had 
pursued and killed upon another’s land. 
Glaringly inconsistent as this proposi- 
tion may appear, judged in the light 
of legal principles its application 
can, by an example, be shown to be 
anomalous, and capable of being reduced 
to an absurdity. Suppose the case of a 
wild animal started in one person’s land 
which traversed the land of 10 other 
persons in succession and there killed, 
with whom would the right by pursuit 
rest to justify the taking of the animal 
so killed as his property? Would it be 
with the first person who started the 
animal; or would the right vest in each 
successive owner or occupier of land 
over which the animal by chance tra- 
velled; or would the right to claim the 
animal, when killed, be in the person 
upon whose land he was actually killed 
or captured? To ask the question is to 
answer it. To hold that each j^erson 
over whose land the animal travelled 
. would have a right by pursuit would lead 
to an obvious • absurdity; while on the 
other hand to hold that the person upon 
whose land the animal was killed was 
entitled to the property in it would seem 
to be sane, sensible and logical; other- 
wise chaos and confusion would inevit- 
ably prevail. The third proposition is 
as follows: 

“If A starts a hare in the ground of B and 
hunts it into the ground of C and there kills it, 
the property in the hare is in the hunter.” 

This third proposition, has not been 
accepted by any Court. The case of 
Blades v. Higgs (2) was decided on the 
authority of the first proposition alone. 
The facts in that case were that a certain 
poacher entered the grounds of Lord 
Exeter and there chased and killed some 
hare and rabbits and it was held that the 

[1865] 11 H. li. C. 021. 
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property in the dead game belonged to 
Lord Exeter and that he was entitled to 
recover the value thereof from the 
poacher. The contention put forward by 
the learned vakil appearing on behalf of 
the appellant before us is based not on 
the first but on the second proposition 
laid down by Lord Holt, namely : 

“If A starts game in the forest or warren of 
B and hunts it into the grounds of C and there 
kills it, the property is in B, the proprietor of the 
chase or warren from which it was started.” 

It is argued therefore that the ele- 
phant was chased from ‘the forest of the 
Baja, the plaintiff, into the lands of the 
defendant and killed by the Raja or his 
servants; and that consequently the pro- 
perty in the elephant is, and has always 
been, in the Raja, It appears to us that 
the second proposition laid down by Lord 
Holt cannot be accepted as an authority, 
which we are coerced to follow. It has 
never received, so far as I am aware, ju- 
dicial sanction or approval; on the con- 
trary, its value as a judicial exposition of 
the law with reference to the property 
in wild animals was certainly doubted in 
Blades v. Higgs (2). Having regard to the 
doubts which have been expressed as to the 
2Dd and 3rd propositions laid down by 
Lord Holt by two such eminent Judges 
as liord Westbury and Lord Chelmsford, 
it seems to us that it would be wrong to 
follow it as a settled principle of law. 
Lord Chelmsford in dealing with these 
propositions says ; 

‘*I think Lord Holt must have been of opinion 
that as long as the game continued upon the 
land there was a species of property, or rather 
perhaps a right to take it, existing in the owner 
of tbe laud, which was suCQcient to make it his 
the instant, by being killed or. taken, it became 
the subject of property. But I cannot so easily 
discover the principle upon which he proceeds 
when he said that: *If .1 starts a hare in tbe 
ground of B and hunts it into tbe groundofC and 
kills it there, the property is in A, the hunter, 
but A is liable to an action of trespass for hunting 
in the grounds as well of B as of C." 

“I have some ditficulty in understanding why 
the wrongdoer is to acquire a property in game 
under the circumstances here supposed. If the 
animal had left the land of B and passed into 
the land of C of its own will, and had been, 
immediately it crossed tbe boundary, killed by 
C, it would unquestionably have been his pro- 
perty. Why then should not the act of a tres- 
passer to which C was no party, have 
effect as to his right to the animal as if it had 
voluntarily quitted the neighbouruig )anp Ana 
why not only should B lose his right o e 
game, and C acquire none, but the property, by 
this accident of the place where it happened to 
be killed, be transferred to the trespasser? ic 
^Yould appear to nie to be more in accor an 
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with principle to bold that if the trespasser de- 
prived the owner of the land where the game was 
started, of his right to claim the property by 
unlawfully killing it on the land of another to 
which he had driven it, be converted it into a 
subject of property for that other owner and not 
for himself." 

Then again his Lordship says : 

“It is much more reasonable to hold that the 
trespasser having no right at all to kill the game, 
he can give himself no property in it by his 
wrongful act; and thafas game killed or reduced 
into possession is the subject of property, and 
must belong to somebody, there can be no other 
owner of it, under these circumstances, but the 
person on whose ground it is taken or killed.” 

Lord Wesfcbury also says : 

Upon principle there cannot, I conceive, be 
much difficulty. If property in game be made 
absolute by reduction into possession, such re- 
duction must not be a wrongful act, for it would 
be unreasonable to hold that the act of the tres-' 
pas?er, that is of a wrongdoer, should divest the 
owner of the soil of his qualified property in the 
game, and give the wrongdoer an absolute right 
of property to the exclusioo of the rightful 
owner.” 

Thus the second proposition laid down 
by Lord Holt and relied upon by the 
plaintiff has not been accepted by those 
distinguished Judges and cannot be ac- 
cepted by us. It is not contended in this 
case that the tliird proposition would 
apply. There is no evidence at all that 
the elephant died as a direct result of 
the act of the Raja or his servants. The 
elephant was found dead in the defen- 
dant s zamindari from a disease which 
was probably the result of wounds inflic- 
.ted upon liim; but it lias not been jiroved 
|Who shot and killed the elephant. It 
iwas found by the defendant on his pro- 
'perty dead witli neither tlie plaintiff nor 
.his servants near it. and to our mind it 
jwould be an absurdity in this state of 
facts to hold tlixt the plaintiff has ac- 
.-luired anv property or right in thebody or 
.tusks of this dead elephant; nor can it be 
jsaid that tlie plaintiff or his servants 
captured the elephant by killing him; 
and thus it appears to us clear that for 
this reason the second proposition laid 
down by Lord Holt, even if sound law. 

can have no application to the facts of this 
case as contended for, inasmuch as tho 
proposition contemplates the pursuit of 

game and capturing it by death. Accor- 
ding to tho opinion expressed by Lord 
Chelmsford, cited above, which appears 
to U9 to he sound, tlie elephant was the 
property of the defendant and not of the 
Raja. Reliance has been placed upon 
the case reported as Maknth Unni Moyi 
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V. Malabar Kandapunni Nair (3), but 
upon a careful perusal of that, case it ap- 
pears to us that it has no application to 
the facts of this case. Therefore, it appears 
to us both upon facts and upon the prin- 
ciples of law applicable to the case the 
learned Judge was right in the conclusion 
at which he arrived; and that he properly 
decreed the defendant’s appeal and dis- 
missed the plaintiff’s suit. We dismiss 
this appeal with costs. 

Mullick, J. — I agree, 
v s./r.k. Appeal dismissed . 

(3) 11882] 4 Mild. 268^ " 
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Roe, J. 

Gobind Dube — Appellant. 

v. 

Parmeshwar Dube — Respondent. 

First Appeal No. 211 of 1918. Decided 
on 13th December 1918. 

^ Court-fees Act (1870). Ss. 5,7 (i) and (iv). 
Sen. 2, Art. 17 (vi) — Suit for partition — Court- 
fees payable is Rs 10 — Suit for recovery of 
money or immovable property — Court fee 
payable is ad valorem — Partition, Court-fee. 

If a suit is a plain suit for partition, the court- 
fee payable thereon is Rs. 10 If it is in essence 
a suit to obtain a decree for money or a decree 
for immovable property, then an ad valorem 
court-fee must be paid. [P 404 0 11 

Facts. — -The plaintiff brought a suit 
for partition of a joint family property 
and paid a court-foe of Rs. 10. In the 
plaint the plaintiff also asked that ac- 
counts of the family business transactions 
should bo taken from i252-F. The case 
was taken up in appeal to tlie Calcutta 
High Court. Their Lordships of the 
Calcutta High Court, while disposing of 
the case, had some hesitation in deciding 
vvhether or not it was permissible in par- 
tition proceedings to carry hack the ac- 
counts beyond tho existing state of tliinj^s 
l)ut eventually concluded tlius: 

“The rcsnlt of the?o authorities, 1 thinlc, is 
that in an ordinary suit for partition in the ah- 
sonco of fraud or other improper conduct, tho 
only account tho karta is liable for is as to the 
existing state of the property divisible." 

The lion ’blo Judges therefore granted 
a preliminary decree and ordered an ac- 
count of the existing state of joint pro- 
perty to he taken. On tliis basis jiarti- 
tion took j)laco and a final decree was 
prepared. Against tlie final decree this 
appeal was preferred to the High Court 
and tiie apiiellant stamped the appeal 
xyith a court-fee of Hs. 10 only. The 
Stamp Reporter objecte*! to the court- fee 
on the ground that tlie suit must bo 
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treated as one for accounts, inasmuch as 
the plaintiff bad asked also for an ac- 
count of the family business transactions 
since 1252-P. The taxing olBcer dis- 
agreed with the Stamp Reporter and re- 
ferred the matter to the taxing Judge. 

Order. — I adhere to my former opi- 
|r>ion that each of these suits must be 
looked at on its merits and if indeed it 
is a plain suit for partition, the court-fee 
thereon is Rs. 10. If it is in essence a 
suit to obtain a decree for money or a de- 
cree for immovable property, then an 
jad valorem court-fee must be paid. There 
is no doubt, and it is conceded by the 
learned vakil for the appellant, that at 
the outset the suit before us was a suit 
to recover moveable property, but that 
form has been removed by the High Court 
by its judgment in the case when it first 
came before it. The preliminary decree 
now made is a plain preliminary decree 
for partition such as was contemplated in 
Srei?mutti/ Soorjeemoney Dossee v. Deno- 
biindoo JSIuUih (l). Being now merely 
a partition suit a court-fee of Rs. iO is 
sufficient. 

V s /r K. Ordfir accordingly. 

(1) Ll8Gi-631 U iM. I. A. 123=1 Sar. 8.37 (P. C.) 
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Mullick and Thornhill. JJ. 

Khidir Bux and others — Appellants. 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 119 of 1918 De- 
cided on 24ht July 1918, from order of 

Sess Judge. Purnea. D/- 30bh April 1 18. 

Evidence Act (1872). S. 114. Illua. (e) — 

Presumption under. 

Under S 114, Jlluj^tr^tioo (e), a Court may 
pre<^arne that all acts done in connexion with an 
official document were legally performod.^^^ ^ 

(b) Evidence Act (1872). S. 101— Legality 
of warrant impugned as it was signed by 
sheristadar — That it was signed by him with- 
out authority must be proved by person who 
impugns its validity 

Wliore the legality of a w.avrant of attachment 
ia imougned on the ground that it is signed by 
the sheristadar of the executing Court and not 
by the presiding officoi* of the Conrt, the burden 
of proving that the sheristadar had no authority 
to si-’n the warrant is on the person alleging it. 

” [P 405 C 1] 

(c) Civil P. C. (1908). O. 21. R. 24 — 

Attachment isillegal unless warrant is sealed 
with seal of Court issuing it. 

Order 21, R. 21, Civil P. C.. requires that a 
warrant of ’attachment should be sealed with tho 
seal of the Court issuing it. 'I he injunction is 
mandatory and unless it is complied with, the 


warrant and the attachment effected under it 
are illegal. fP 406 0 1] 

(d) Penal Code (1860), S. 147 — Accused 
charged with rioting with common object of 
resisting attachment — Attachment warrant 
not sealed with Court seal — No offence is 
committed — Civil P. C. O. 21, R. 24. 

Where in a case in which the accused were 
charged with rioting with the common object of 
resisting the attachment of a property, it was 
found that the warrant of attachment was not 
sealed with the seal of the Court: 

Held-, that the warrant and attachment being 
illegal, it was not an offence to resist the 
attaohmeot. IP 405 C 21 

(e) Criminal Trial — Accused pleading acci' 
deot must show that offence was result of 
accident — Penal Code, S. 80. 

Every man must be presumed to intend the 
natural result of his acts. If an accused person 
pleads accident, he must show that the offence 
with which ho is charged was the result of an 
accident. LP 405 0 21 

(f; Penal Code (1860), S. 325— Accused 
striking with lathi and with single blow 
causing fracture of skull resulting in death— 
He is guilty of at least under S. 325. 

Where the accused struck the deceased with a 
lathi on the head and with a single blow caused 
a fracture of the skull which resulted in death: 

Held: that the accused was guilty at least of 
an offence under S. 3*25, Penal Code. [P 406 C 1] 

Ram Lai Dutt — for Appellants. 

Muhammad Fakhruddin — for the 

Crown. 

Mullick. J. — This appeal arises out of 
a riot which is alleged to have taken 
place on I6th December 1917 in a village 
in the District of Purnea, because a civil 
Court peon attached some moveable pro- 
perty belonging to a judgment- debtor 
named Abdul Gafoor. It is alleged that 
the common object of the unlawful 
assembly was to illegally rescue tho 
attached property. It has been found 
by the learned Sessions Judge that a riot 
with the alleged common object did take 
place, and that the appellants Khidir 
Bux and Jabbar Bux and four others 
were members of the riot. With regard 
to Abdul Gafeor the learned Judge has 
found that he remained at the door of 
his house some distance from the riot and 
he has been found guilty of an offence 
under S 147, I. P. C., read with S. 114, 
of having abetted the riot by calling out 
“Run, run, my properties are being taken 
away.” The learned Sessions Jrdge has 
sentenced Khidir Bux to rigorous im- 
prisonment for six months under S. 147, 

I. P. 0., and Abdul Gafoor to a like term 
of imprisonment for an offence under 
S. 147/114, r. P. 0., He has sentenced 
Jabbar Bux to rigorous imprisonment for 
six months under S. 147, I. P. 0., and 
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* rigorous imprisonment for one year under 
S. 323, I. P. O.. the- two terms to run 
concurrently. 

The assault in the course of the riot 
is alleged to have consisted of one lathi 
blow by Jabbar Bux on the head of 
Tahir, who was assisting to carry away 
the attached property, and of a lathi blow 
on Kftinaruddin by Khidir Bux after 
Tahir had been injured. Tahir appears 
to have been able to walk home a distance 
of 8 to 9 miles with assistance on that 
day, but later on, about nightfall, he was 
taken by cart to the Kishengunj hos- 
pital, where he died on 18th December 
from haemorrhage due to the injuries on 
his head. Kamaruddin is alleged to have 
had a scratch which he showed to the 
police, but which was apparently not 
shown to the doctor. Now the first point 
raised by the learned vakil for the appel- 
lants is that the warrant of attachment 
was illegal, 6rstly. because it was not 
signed by the Munsif who issued it, hut 
by his sheristadar; and secondly, because 
it does not bear the seal of the Court. 
jWith regard to the defect as to the sig- 
'nature, I think tiie onus of proving 
that the sheristadar had no authority to 
sign the warrant was on the defence, 
because under S. 114 (e). Evidence Act. a 
document being admittedly an official 
docuiTtent the Court may presume that 
all acts in connexion with it were legally 
performed. With very great respect to 
their Lordships of the Calcutta High 
Court in Deputy Degal Hememhrancer v. 
Mir Sarawarjan (U, I venture to think 
that it is not for tlie prosecution in such 
a case as this to prove the authority of 
the officer signing it, and if their Lord- 
ships intended in their ruling to laydown 
that the onus in every case was upon the 
prosecution to prove that aU acts done in 
Gonnexion with official documents were 
done legally, then I respectfully venture 
to differ 

The second point however is fatal to 
the prosecution. The Civil Procedure 
Code in O. 21, H. 24, requires that the 
warrant shall be sealed with tlie seal of 
the Court. The injunction is mandatory 
and unless it is complied with, the 
attachment is in my opinion illegal. 
Their Lordships of the Privy Council in 
Ham Dayat v. Mahtab Singh (2) held in 
reference t o a warrant, which did nob bear 

(H iiuU^jVoTw. N. 84'6. ^ 

(2) 118861 7 All. 606. 
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the signature of the issuing Court, that 
the whole ^execution proceedings connec- 
ted with that warrant were illegal and 
void. In my opinion therefore the 
attachment having been illegal, it was 
not an offence to resist the attachment! 
and therefore the common object charged 
was not an unlawful common object and 
therefore the charge of rioting cannot be 
sustained. The conviction of Khidir Bux 
and Abdul Gafoor under S. 147 read with 
S. 114, I. P. C., must be set aside. 
Khidir Bux has also been convicted under 
S. 323, I. P. C., for having struck Kama- 
ruddin, but that assault appears to have 
been very slight and having regard to the 
period which he has already spent in jail 
it is not necessary to impose a separwte 
sentence for this off'ence. Therefore both 
Abdul Gafoor and Khidir Bux will be set 
at liberty: 

There remains the ease of Jabbar Bux. 
The learned Sessions Judge, disagreeing 
with the assessors who found the accused 
guilty of culpable homicide not amount- 
ing bo murder under S. 304. I P. C., has 
sentenced him to one gear’s rigorous im- 
prisonment under S. 323, I. P. C., only. 
Now the learned Sessions Judge appears 
to think that Jabbar Bux had no inten- 
tion of causing death, or any knowledge 
that deith was likely to bo caused by his 
blow, nor any intention to voluntarily 
cause grievous hurt, and that he acci- 
dentally struck the deceased on the liead 
with his lathi. Notice was issued upon 
Jabbar Bux to show cause why his con- 
viction should nob be revised and the 
sentence enhanced and after hearing the 
learned vakil on his behalf, I am unable 
to see how the learned Sessions Judge’s 
finding can be supported. Every man 
must be presumed to intend the natural 
result of his acts. If the appellant pleads 
accident, it is for him to show that it 
was an accident, and 1 see no ground for 
the assumption on the part of tho learned 
Sessions Judge that it must have been an 
accident under the circumstances. Cer- 
tainly there is no evidence to justify 
such an assumption upon the record. The 
post mortem report sliows that there 
were two large fractures of the skull and 
it is clear tliat although one blow was 
struck, that blow must have been dealt 
with gi’eat force. In my opinion tho asses- 
sors were prol)ably right in corning to the 
conclusion that an offence under S. 304, 

I. P. C., had been committed, bub baking 
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the most favourable view to the accused 
he ought to have been convicted at least 
of an offence under S. 325, I. 1*. 0. It is 
to be noticed that Jabbar Bux had no 
•concern with the civil dispute and his 
intervention in the attachment of the 
property appears to have been purely 
gratuitous. Taking all the circumstances 
into consideration, we do not think that 
a sentence of less than three years’ rigo- 
rous imprisonment will meet the justice 
of the case. The order that we therefore 
pass is that the conviction and sentence 
under Ss. 147 and 323, I. P. O., are set 
aside and Jabbar Bux is sentenced under 
S. 325, I. P. C., to rigorous imprisonment 
for a term of 3 years. The imprisonment 
already suffered by him will count 
towards this sentence. 

Thornhill, J. — I agree. 

V.S./r.k, Order accordingly, 
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Das. j. 

Hit a Singh — Plaintiff — Appellant. 

V. 

Keshxuar Lai and anothei — Defendants 
— Respondents. 

Second Appeal No. 618 of 1918. De- 
cided on 10th July 1919, from decision 
of Dist. Judge, Chapra. 

Bengal Tenancy Act (1885), S. 60 — Suit 
for rent by registered proprietor — Tenant 
cannot plead that third person is entitled to 
recover rent — He cannot decide to whom to 
pay rent. 

Under S. 60 it is not open to a tenant to plead 
in defence to a suit brought by the registered 
proprietor that a third person is entitled to 
receive the rent, nor is it for him to decide to 
whom he must pay rent. CP 407 C ll 

Jalgohind Prasad Singh — for Appel- 
lant. 

Har Nandan Sahay — for Respondents. 

Judgment — The plaintiff is the pro- 
prietor in respect of the land of which 
the defendant- is a tenant. Admittedly 
he has been recorded as the proprietor 
in the Baud Registration Department. 
He brought a suit for recovery of arrears 
of rent from 1320 to 1323 and was met 
with the defence by the tenant that be 
had paid rent to the mortgagees in pos- 
session. This defence found favour with 
the Courts below with the result that 
they have dismissed the plaintiff’s suit. 

In this Court the learned 7akil appear- 
ing on helialf of the appellant urges that 
under R. 60, Ben. Ten. Act, the tenant 
was nob entitled to plead any defence to 
a claim by the person registered as the 


proprietor under the Land Registration * 
Act of 1876 that thei rent is due to any 
other person. In my opinion this con- 
tention is well founded and must pre- 
vail. The whole object of S. 60, Ben. 
Ten. Act, is to give bo a registered pro- 
prietor facilities for recovering rent and 
to prevent tenants from setting up a 
false and fictitious defence by pleading 
that a third person not registered was 
entitled to receive rent : see the case of 
Sahari Datta v. Ainuddy (l). The 
defence put forward in this case by the 
tenant is calculated, in my opinion, to 
I^erpetuate the mischief which it was the 
intention of S. 60, Ben. Ten. Act bo pre- 
vent. The case reported as HemChundcr 
Alisri v. Rajah Sir Sourindra Mohan 
Tagore (2) is in favour of the appellant. 

The Court below however relied upon 
tv7o cases. The first of that is reported 
as Durga Das Hazra v. Samash Akon 
(3). It seems to me that that case was 
decided upon the findings of facts arrived 
at by the final Court of facts dealing with 
that Case. The learned Judges in that 
case say: 

“ We ‘think that on the findings of fact 
arrived at by the learned District Judge the pro- 
visions of S. 60 are not applicable to the present 
case. The Judge finds that the plaintiffs ceased 
to be in possession of the land in respect of which 
they claim rent some four years prior to suit, 
that is to say, since the defendant iu good faith 
attorned to the Poddars and commenced to pay 
them rent, and* wo arc unable to see any error of 
law in this finding.’* 

It is clear therefore that, so far as 
Durga Das Hazra v. Samash Akon (3) 
was concerned, that decision was given 
on the findings of fact of the lower ap- 
pellate Court. The other case relied 
upon by the lower appellate Court is the 
case of Girish Chandar Ghongdar v. 
Satish Chandra Sarkar (4). It was held 
in that case that S. 60, Ben. Ten. Act, 
does not preclude a tenant defendant 
from proving that the title under which 
the plaintiff claims to hold and in res- 
pect of which he has been registered 
under the Land Registration Act has 
been held by a Court properlyiconstituted 
to be void and of no effect. The plain- 
tiff iu that case claimed to reali^je rent 
from the tenant. He was ^undoubtedly 
registered as tlie proprietor in the Land 
Registration Department. Bub in a case 

(1) L19101 6 I. C. 336. 

(•2) 11001*1 5 C. W. N. 432. 

(3) U900T 4 C. W. N. 606. 

(-1) 110031 12 C. W. N. G22. 
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which was fought out between the plain- 
tiff and another party it was established 
in a Court of competent jurisdiction that 
the plaintiff had no title to the land. It 
appears to me that that case is dis 
tinguishable from the present case. In 
this case no Court has held that the 
plaintiff has no title to the land. In 
other words, his title, as the proprietor 
of the land, is admitted, but all that is 
urged before me is that although the 
plaintiff is undoubtedly the proprietor 
of the land, still as there is a mortgagee 
in possession it is the mortgagee in posses- 
jsion who is entitled to rent from the de- 
fendant. In my opinion it is not for the 
tenant to decide as to whom he must pay 
Jrent. Plaintiff is the registered pro- 
Iprietor and under S. 60, Ben. Ten. Act, 
the tenant must pay rent to the registered 
proprietor. Of course as between the 
hegistored proprietor and the mortgagee 
in possession the question remains an 
open one and the mortgagee in possession 
clearly, if he can prove his title, has a 
remedy agains ttlie registered proprietor. 
I hold therefore that the plaintiff is en- 
titled to rent from the defendant for 
1320 to 1323. The learned vakil on 
belialf of the respondent states before me 
that there is no dispute as to the amount 
of rent. I would therefore allow this 
appeal, sot aside the judgments and de- 
crees of the Courts below and in lieu 
thereof give a decree to the plaintiff for 
the amount claimed by him in the suit. 
The plaintiff is entitled to his costs 
throughout. 

V.S./a.K . Appeal allowed. 
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Roe and .Twala Prasad, JJ. 

Lachman Lal — Petitioner. 

V. 

Emperot — Opposite Party. 

Criminal Revn. No. 481 of 1017, Deci- 
ded on 25th January 1918, against order 
of Judicial Commissioner, Chota Nagpur, 
D/- 3rd December 1917. 

Penal Code (1860), S. 463 — Printed copy 
of certificate never given is not forgery un- 
less intended to cause it to be believed that 
it v/as made by authority of giver. 

The making of :i printed paper purporting ta 
be a rei)roduction of a certificate tliat was never 
given does not constitute forgery, unless there 
was an intention to cause it to he believi-d that 
the printed paper was made by the authority, 
express or implied, of the giver of the certificate. 

LI’ 408 C 1, 2] 


Pugh — for Petitioner. 

Manohar Lal — for the Crown. 

Judgment. — The petitioner has been 
sentenced under S. 471, I. P. C., to four 
months’ rigorous imprisonment and a fine 
of Rs. 200. The facts found are that 
being desirous of obtaining a temporary 
appointment under the Public Works 
Department in Ranchi, he presented to 
the Superintending Engineer, Mr. Wardle, 
a jjaper purporting to be a iDrinted re- 
production of certificates from former 
employers. Among these certificates was 
one from "Mr. Clayton, now Chief Engi- 
neer, Irrigation Department, Bihar and 
Orissa, given 20 years ago when Hr. 
Clayton was an Executive Engineer at 
Cawnpore. Mr. Wardle was informed by 
Mr. Clayton that he could not possibly 
have given any such certificate as that 
reproduced in print, for the simple rea- 
sou that the petitioner was 20 years ago 
so bad an ofiicer that his delinquencies 
were still fresh in Mr. Clayton’s memory. 
The petitioner at once protested that 
Mr. Clayton’s memory was at fault, and 
still protests that though the original 
certificate given by Mr. Clayton has been 
lost, the printed i)aper reproduces a 
genuine certificate. The Courts below 
have found against liim, and have held 
the making of a printed paper purporting 
to he a reproduction of a certilicate that 
was never given constitutes forgery. 

We have no hesitation in saying that 
the finding of fact is correct. Tlie last 

line of Mr. Clayton’s certiGcate runs; 

“ lie leaves as hi.-i services are uo Icugcr re- 
quired.” 

The date of the certificate is 29th 
November 1897. Ijachman Lal was re- 
moved from his office under Mr. Clayton 
on one month’s notice, as a hopelessly 
unsatisfactory officer. On 25th 8opteui- 
ber 1897 Mr. Clayton had written: 

‘‘It has been found quite impossible to tru.st 
lii»n to supervise work without the most constant 
inspection.” 

in the certificate of 29th November it 
is written: 

‘‘He is quite capable of bolding charge of a 
ccnstnictioLi subdivision.” 

.\notlier passage in the certificate runs: 

“J have always found him liardwcrking and 
attentive to his work.” 

In ^Ir. Clayton’s rej^ort it is written: 

“lie is absolutely untrusl wortliy, does not toll 
the iriith about his work which is mostly very 
bad. botli earthwork and masonry work.” 

It is idle to supi»o30 that Mr. Clayton 
could have given a certificate such as that 
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produced in print. The contest seems to 
have raged in the Courts below so fiercely 
around the accuracy of Mr. Clayton’s 
memory that the equally important ques- 
tion, whether the preparation and use of 
the printed certificate constituted the 
oflence charged, has been dealt with in a 
summary fashion. The learned Magis- 
trate quotes in support of his view the 
case of EssanChunder Dutt v. Prannauth 
Chowdhry (l). That ' case is authority 
only lor the proposition that where the 
holder of a certified copy makes an addi- 
tion to that certified copy over the signa- 
ture of the copying clerk, intending it to 
be believed that the copying clerk had 
himself made the whole document, the 
addition to the copy amounts to forgery. 
The essence of the making of a false .locu- 
meut is the intention of causing it to be 
believed that such document was made, 
signed, sealed or executed by or by the 
authority of a person by whom or by 
whoso authority it was not made, etc. 
There was never an intention of causing 
t to be believed that the printing of the 
jertificatos was done either by Mr. Clayton 
or by his authority. The learned Judi- 
cial Commissioner holds that the printed 
copy was made with the intention of 
causing it to be believed that a part of 
the printed copy was made by the autho- 
rity (implied) of a person (Mr. Clayton) 
with whose authority tho accused know 
that it was not made. This no doubt 
would be logical in particular circum- 
stances, such as for instance, the circum- 
sbancts of Emperor v. AH Hasan (2). In 
that case Ali Hasan not only knew that 
the document he was copying was false, 
but also was a muharrir having authority 
to issue cojiies of authentic documents. 
Tho distinction that we would draw bet- 
ween Ali Basayts case (2) and the case 
before us is that w'here the maker of the 
copy has authority to make the copy, a 
false copy is a false document, but where 
the maker of the copy holds no olBce 
which could be reasonably believed to 
give him such authority, it would be an 
undue stretching of the law to say that 
it was intended to be believed that he 
had sucli authority. The facts of the 
case of Upfold v. Beit (3), quoted in 
Hajsbury’s Laws of England, are nob 
available. On the facts of the case before 

(1) Marsh Hay 23C. 

^8 All. 358. 

(3) 5 F.sp*. UO, 


U9 we are not of opinion that there was 
any intention to cause it to be believed 
that the printed paper was made by the 
authority of Mr. Clayton, express or 
implied. 

The learned Judge was of opinion that 
an offence under Ss. 417 and 611 has be4n 
committed. The petitioner was charged 
under S. 420 read with S. 611 in tho 
Magistrate’s Court and acquitted on tho 
charge. It is.open to us in revision to 
alter the finding and to convict him upon 
a charge of attempting to cheat, if upon 
the facts found the attempt at cheating 
has b^en clearly proved. In this con- 
nexion we have examined the whole of 
the original certificates submitted to Mr. 
Wardle when called for by him and also 
a printed reproduction of the petitioner's 
certificates made prior to the year 1912 
and certified by the State Engineer, 
Benares Cantonment, to correspond with 
the original certificates. The original 
certificates account for the petitioner s 
movements from September 1884 to April 
1885, November 18b6 to March 1887, 
February 1891 to October 1891, June 
1892 to November 1892, March 1898 to 
August 1898, April 1901 to April 1910, 
Juno 1911 to June 1912, January 1914 to 
June 1914, October 1914 to December 
1914. The print prepared in 1912 con- 
tained in addition to the.^ie original certi- 
ficates his Eoorkee certificate, dated 23rd 
October 1883, and certificates from em- 
ployers for April and May 1884, August 
1887 to February 1889, Septembr 1892 
to February 1893, February to May 1896 
February 1896 to March 1897, and March 
1897 to November 1897, The reprint of 
1914 omits the record of service up to 
1895, and carries the petitioner s service 
up to 1914. Before deciding that the 
petitioner was guilty of au attempt to 
cheat in using a pai^er part of which was 
a copy of a bogus certificate, it would be 
necessary to prove that he intended by 
his use of the paper as a whole to deceiva 
Mr. Wardle by the inclusion of falsej 
matter, and induce him to do a thing- 
which he would not have done unless 
deceived by that inclusion. It would be 
extremely difficult to deceive Mr, Wardle 
by means of this printed copy, for if 
Mr. Clayton’s certificate had any weight 
at all with Mr. Wardle, Mr. Wardle was 
certain to consult Mr. Clayton with re- 
gard to the petitioner’s fitness for em- 
ployment. Presumably the j)etitioner s 
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memory of Mr. Clayton’s attitude to- 
wards him was as keen as Mr. Clayton’s 
own memory upon the point, and indeed 
a subordinate disinissel is more likely to 
recollect the facts of Ins dismissal than 
the oliicer who brought about that dis- 
missal. It is extremenely unlikely that 
he deliberately intended to bring it to 
!Mr. Wardle’s notice that he was well- 
known to Mr. Clayton. 

It is no doubt beyond question that 
the original printing up of these papers 
was made with a general intention to 
deceive, but *that is not the offence with 
which the petitioner was charged in the 
Ranchi Court; nor could such an offence 
be charged in the Ranchi Court unless it 
w'ere proved that the printing was done 
in the Ranchi jurisdiction. It is parti- 
cularly to be noted that the paper of 
1912 contained Mr. Clayton’s certificate. 
Before the accused could be convicted of 
the particular offence of attempting to 
cheat Mr. Wardle, it must be found as a 
fact that the petitioner particularly in- 
tended to deceive Mr. Wardle with regard 
to Mr. Clayton’s opinion of the peti- 
tioner’s capacity. We are not prepared 
to Sty on the facts on the record that this 
has been established, and in the ciicum- 
slances of the case are nob prepared to 
grant a retrial in order that this may be 
established. The petitioner passed out 
of Hoorkoe in 1883 anfl must be now an 
elderly man. His folly, in laving before 
Mr. Wardle the old deceptive priutel 
certificates instead of the originals given 
by Stewart and Co’npany of good service 
from 1901 to 191U, and of Mr. lirebner 
of gool service in 1914, has landed him 
in sjcli grievous trouble tliab we may say 
that the offence committed by this use of 
a record of service, in part false, has 
brought him alrealy sufficiently heavy 
punishment. Upon these grounds the 
petitioner is acquitted and discharged 
from his bail. 

v.S./U.K. Rule made absolute. 

A. I. R. 1919 Patna 409 
Dawson-Miller. C. J. and 
Mullick, J. 

Adilya Prasad and others — PlaintiiTs- 
Appeliauts. / 

V. 

Parmananda Patel and others — De- 
fendants — Respondents. 

Appeal No. ±7 of 19l7, Decided on 15th 
January 1919. 


C. P. Tenancy Act (9 of 1898), S. 69 — Per- 
manent lease of sir and bhogra land are not 
prohibited — Tenant pleading cannot be 
ejected. 

There is nothing in the term.s cf S. G9 from 
which it may be inferred that overv tenant hold- 
ing sir lands is on that account liable to be ejec- 
ted, nor is there anything in the section which 
would bar the defendant, in a suit in ejectment 
from bhogra land, from setting up a permanent 
lease gr«'inted by the proprietor himself. The 
granting of such permanent leases by proprietors 
of bhogra land is not forbidden bv eitlier tbe 
Tenancy or the Land Revenue Act. lP 411 0 l;2j 

M. S. Das and J. N. Bose — for Appel- 
lants. 

S. O. Muhherji — for Respondents. 

Dawson-Miller, C J. — The plaintiffs 
Debi Prasad Patnaikand his two brothers 
are bhegountias of Mauza Sudhamal in the 
Sambalpur District. In the year 191-5 
they filed a suit in the Munsif’s Court at 
Sambalf)Ur to eject the defendants asordi- 
nary tenants from their bhogra lands and 
to recover khas possession. Tbe defend- 
ants pleaded that they were not ordinary 
tenants; that about 50 years ago the lands 
in suit, together with some raiyati lands, 
were leased in perpetuity at a yearly rental 
of Rs. J 1-8-0 to Dakhu, the great grand- 
father of the defendant.!, and one Damodar 
by Balmakund Patnaik, a former gountia 
of the village; that tbe land in suit had 
remained in the possession of the defend- 
ant’s family ever since the bhogra lands 
paying an invariable rent of Rs 9, the 
rent of thoothor parcel, which was raiyati 
land and subject to enhancement, having 
been from time to time enhanced; 
that the bhogra lands were afterwards 
divided between the lessees, the portion 
of the defendants' grandfather coming in- 
to the possession of defendant 1, thootlior 
defendants being his cosharors, that this 
lease had been granted on the express 
condition tliat the lessees should con- 
struct a tank and a kata in tb© village for 
the use of tbe villagers and for the im- 
provement of the land, and that those 
conditions were duly fulfilled. Tliey con- 
tended tliat the defendants, being tenants 
in perpetuity were nob liable to eject- 
ment. The Munsif as well as the Sub- 
ordinate-Judge of Sambalpur, before vvborn 
tbe case came on ap[) 0 al, found that tlie 
lease relied upon by tlie defeu lants was 
in fact granted and dismissed the suit. 
On appeal to the High Court the case was 
remanded to the lower appellate Court for 
the liurpose of ascertaining whether 
Balmakund, the original lessor, had power 
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to grant fcbe lease in perpefcuifcy binding 
his successors. The answer to this ques- 
tion would depend upon the nature of 
the interest held by Balmakund. 

The case was remanded with directions 
to the lower appellate Court to answer 
the following questions: (l) Had Bal- 
makund a permanent or a temporary 
tenure as gountia in the lands in suit. (2) 
If so was it heritable. (3) Do the plain- 
tiffs claim to eject the defendants by 
right of inheritance as gountia in respect 
of Balnmkund’s interest? If not do the 
plaintiffs claim under any other title to 
eject (4) Have the plaintiffs or their pre- 
decessors acquired the status of protected 
gountia under S. 65, (a), Central Provinces 
Tanancy Act. The lower appellate Court 
had power to take further evidence on 
these points, if necessary No further 
verbal evidence was adduced before the 
Subordinate Judge on remand, but copies 
of two orders passed by Mr. Bowie, De- 
puty Commissioner of Sambalpur in 
1870, and by Mr. A. M. Russell, the set- 
tlement officer in 1878, relating to the 
proprietary rights of the gountias in 
Mauza Sudhamal were referred to as well 
as Mr. Russell’s Reports on the Land Re- 
venue Settlement of the Sambalpur Dis- 
trict of i876-1877 and the Settlement 
Reports of 1885 to 1889 and Mr. Devar's 
Reports of 1906. From these documents 
it appears that the village in question 
was at first granted inafi to the Patnaik 
family by the native Government but was 
subsequently assessed to land revenue. 
It however continued in the Patnaik 
family passing succession from one mem- 
ber to another until 1858. when the 
then gountiabeing unable to pay the reve- 
nue made over his interest In the village 
to Balmakund, and the order of Mr. 
Bowie, already referred to, recognized 
proprietary right of Balmakund Patnaik 
in Mauza Sudhamal. What the exact 
interest of the gountias of this village was 
in the property before that date is per- 
haps a matter of conjecture. It was con- 
tended that according to the Settlement 
Report of Mr. Russell the gountias of 
Haml)alpur were at first merely lessees 
holding under temporary leases and that 
I^rojirietary rights were not conferred 
on them until ISVO. The learned Sub- 
ordinate Judge came to the conclusion 
from a porusal of the history of this par- 
ticular village th ‘t Balmakund was re- 
cognized as proprietor in 1870, and that 


even before that he and the Patnaik 
family had a heritable right to the vil- 
lage and not merely a temporary tenure. 
His answer to the first question there- 
fore may be taken as being that Balma- 
kund had a permanent not a temporary 
tenure as gountia in the lands in suit, 
and his answer to the second quesirion 
was in the affirmative. In answer to 
the third question he found that the 
plaintiffs claimed to eject the defendants 
by right of inheritance as gountias in 
respect of Balmakund’s interest and not 
under any other title. His answer to 
the fourth question was in the negative. 

From this judgment the plaintiffs ap- 
pealed to the High Court and contended 
in effect that the evidence adduced before 
the lower appellate Court did nob sup- 
port the findings of the learned Judge. 
It was contended that the Settlement 
Reports, and especially that of Mr. 
Russell, clearly showed that before 1870 
the proprietary right in the village be- 
longed to Government or to the zamin- 
dar and that the gountias had no per- 
manent transferable interest even in the 
bhogra lands, and that it was not until 
1870 that the proprietary right in the 
bhogra' lands was given to the gountias 
and that as the lease in question was 
granted 50 years ago i.e., before 1870, 
Balmakund had no interest at that time 
which would entitle him bo grant a per- 
manent lease binding upon his succes- 
sors. The respondents contended firstly 
that the evedence was quite auffioient to 
justify the conclusion that even before 
1870 the gountias had a permanent trans- 
ferable right in the bhogra lands, and 
secondly that even if their proprietary 
right was nob conferred until 1870 the 
transferor having acquired a permanent 
transferable interest, at all events in 
1870, the transfer must be taken to oper- 
ateonthe interest, then acquired, Balma- 
kund the transferor being then alive and 
that S. 43. Transfer of Property Act was 
applicable to the circumstances of the 
present case. On referring to Mr. Rus- 
sell’s report and the correspondence 
annexed thereto it appears that the ques- 
tion of resettling the land revenue of 
Sambalpur was taken up by Mr. (after- 
wards Sir Richard) Temple in 1862, when 
settlement opeiations were commenced 
throughout the provinces, and orders 
were issued by him for making a settle- 
ment on precisely the same principles as 
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those followed in other districts the cha- 
racteristic of which was that the village 
headmen or gountias were to be made 
proprietors of their villages and given 
rights of transfer. An open declaration 
of this policy was made to the gountias 
by proclamation at Sambalpur in 1862, 
and settlement operations were then set 
on foot, but owing to the death of Major 
Impey, the Deputy Commissioner in 
1864, little progress was made. His sue- 
cessor questioned the principles on which 
the settlement was to be made and a 
voluminous correspondence ensued which 
did not close untit 1872, and ended in the 
making of a settlement on a basis differ- 
ent from that of any other in the pro- 
vinces. In the result it would appear 
that the principle followed in the settle- 
ment was that the proprietary rights 
which were conferred upon gountias in 
1862 were limited to their bliogra lands. 
Although the order made by Mr. Bowie 
in 1870, which concerned a dispute be- 
tween Balmakund Patnaik and another 
claimant to the proprietary rights in Mau 
zaSudhamal, in terms purports to confer 
proprietary rights in that village on 
Balmakund, it may well be that even 
before that date such rights had been re- 
cognized in the gountias of that village 
in accordance with a proclamation made 
in 1862, the terms of which were repea- 
ted and confirmed by the Chief Commis- 
sioner in a public darbar hold at Saiubal- 
pur on 9th March 1863. Indeed, the 
decision of Mr. Bowie appeared to he 
bised upon a consideration of the history 
of the gountiahi rights acquired by 
Balmakund’s pre locessors. Ho vever this 
may 1)6 once it is admitted fcliat Balma- 
kund acquired a permanent transferable 
interest in the property in 1870, in my 
opinion S. 43, T P. Act, will apply so 
that the transfer made before 1870 
would operate on the interest wluch 
the transferor acquired in property at 
that date, so as to create in the lessees 
a poiinanent transferable interest. 

Tt was contended however tliat l)y S. 
60, Central Provinces Tenancy Act. iS9S. 
the defen hints were liable to ho ejected 
from their holding on the ground that it 
consisted entirely of lands. Idhogra 
land is under the provisions of S. \ ((/), 
Central Provinces Land Uovenue Act, 
comprised in the term .9//* land, but in 
my opinion there is nothing in tlie terms 
of S. 69, Tenancy Act, from which it may 


sir lands is on that account liable to be 
ejected. The section itself is introduced 
in the interest of the tenant and restricts 
the landlord’s right of ejectment except 
in three cases, one of which is where the 
ejectment is in execution of a decree 
passed on the ground that the holding 
consists entirely of sir lands. There are 
undoubtedly certain cases in which the 
landlord’s right to eject tenants from his 
sir land is recognized, but I can find noth- 
ing either in the Land Revenue Act of 
1881 or in the Tenancy Act of 1898 res- 
training the proprietors of such lands 
from granting permanent leases and 
where a suit is brought to eject a tenant 
of bhogra land, there is nothing in S. 69, 
Tenancy Act, which would bar the defo nd- 
anb from setting up a lease granted by 
the proprietor himself. In the present 
case it has been found as a fact that the 
lease was granted, and in my opinion 
there is sufficient evidence on the record 
to justify the finding of the lower appel - 
late Court that the plaintiff’s predecessor 
had a permanent transferable interest 
which would entitle him to grant the 
lease in question. In my opinion this 
appeal must he dismissed with costs. 

Mullick, J — I agree. 

V.S./r.K. Appeal <l ismi ssed . 
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Roe and Atkinson, JT. 

Nageswar Prasad — Appellant. 

v. 

Bachu Singh — Respondent. 

Appeal No. 30 of 1917, Decided on 
SObh January 1919, from the decision of 
Addl. Sub Judge, Mongliyr, D/- 7bh -Julv 
1916. 

(a) Evidence Act (1 of 1872), Ss. 68 and 
70 — In Bihar and Orissa scribe must prove 
his intention of signing as attesting witness. 

It is settled law for the province of Rihar and 
Oris-^a that a per.son who signs a document as a 
scribe must prove specifically that in signing as 
a scribe he intended to sign as a witness. 

LP412C21 

(b) Evidence Act (1 of 1872), Ss. 68 and 
70 — Scribe only attesting witness describing 
himself as scribe and not witness — In 
absence of proof that he signed as attesting 
witness document is unaltestcd. 

In order to prove the due ox-.-culion of a docu- 
ment. proof of attestation is noce.-sary. Where 
the only witness to i document is the scribe, 
who d«*liber\toly elects to alfix the word ‘‘scribe ' 
to his name ill preference to the word “witn-..ss,‘’ 
in the absence of evidence that he signed as an 
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attesting witness, the documenu is not adoiis- 
sible in evidence. LP ^12 O Q") 

<c) Hindu Law — Alienation — Manager — 
Debts borrowed for family necessity — Mort- 
gage can be effectively executed. 

Where deb’is are incurred for family necessity 
by the execution of mortgage deeds, the signa- 
ture of the managing member of the family, as 
the guardian of any member who might have 
been a minor at the time of execution, would 
be sufficient to bind that minor and create a 
lien upon the mioor’s property. LP 413 C ij 

(d) Evidence Act (1 of 1872), S. 68 — 
)■ ocument must be attested to create lien 
on property. 

A lien can only be created by a registered ins- 
trument, and in order to prove that the original 
instrument is a mortgage document it is neces- 
sary to observe the provisions of S. 63. IP 413 C 2] 

(e) Evidence Act (1 of 1872), Ss. 68 and 
70 — Manager’s admission of execution may 
bind him but not minor members — Mortgage 
must be proved against them. 

An extra-judicial admission by the manag- 
ing member of tbe family may or may not 
render it necessary to prove tbe original docu- 
ments against himself, bub this would not 
relieve the mortgagee of the necessity to prove 
them as against the minor. LP 413 C 2] 

Kulwant Sahaij, Uajendra Prasad and 
Sivesar Dayal — iov Appellant. 

Susii Madhab MuUick. Sailendra Nath 
PalU aTid J afjganath Prasad — for Res- 
pondent. 

Roe, J. — This appeal arises from a 
decree of the Additional Subordinate 
.fud-?e of ^lonj^hyr upon twelve mortgage- 
bonds, details of which are given in the 
judgment, as againb three members of a 
Mitakshara joint family: Adit Narain, 
Daroga and Nageshwar Prasad. Inclu- 
ded among the defendants is the mother 
of Nageshwar, she being the widow and 
he tlie son of one Kuldip Sahai. ^ Ivuldip 
Bahai was, prior to his death in 1909, 
the managing member of the family, and 
at his decease Adit Naram hecamo the 
managing member. Up to 1907 Daroga 
Prasad was added as a party to the several 
deeds as a minor under the guardianship 
of Kuldip Sahai. From 1907 onwards 
the bonds wore execute 3 by Daroga 
Prasvd himself as a major. The last two 
bonds are dated 1910 and were executed 
by Adit Narain for himself and for 
Nageshwar Prasad, a minor, and by 
Daroga Prasad for himself. Of the 
twelve hoods, seven, being Nos. 9, 11 16, 
17, 18, 20 and 28 of the schedule 
attached to the judgment, were proved 
by Mohammed Wali, who had signed 
as scribe of these documents and 
no other attesting witness was called. 
It was contended in the Court below 
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that these documents could not be 
adduced in evidence without the calling 
of an attesting witness. This point was 
found against the defendants by the learned 
Subordinate Judge. It was also conten- 
ded by Daroga Prasad that be was a 
minor at the time when these documents 
were executed and further that he did 
not execute them of his own free will 
but under coercion from his brother. 
These points were also found against 
Daroga Prasad by the learned Subordi- 
nate Judge. It was further urged that 
there had been no proof of the passing 
of consideration; and •that if considera- 
tion did pass, then it was not proved 
that that consideration was for a family 
necessity. These points were also found 
against the defendants. In appeal to 
this Court Mr. Kulwant Sahai argu^ 
the case again on the same basis. 

With regard to the attestition of these 
documents, it is specifically admitted in 
the pleadings by Adit Narain and by 
Daroga Prasad that these documents 
were executed by them. Therefore, as 
against them, no proof of attestation was 
necessary. The plaintiffs have been put 
to proof as against Nageswar Prasad of 
execution of these documents; and it is 
now settled law for this province that 
one who signs as a scribe must prove 
specifically that in signing ns a scribe 
he intended to sign as a witness. The 
authority for this proposition is to be 
found in Ram Bahadur Singh v. Ajodhya 
Si7igh (1). It has been suggested that 
that was not a judgment of a Divisional 
Bench, inasmuch as Jwala Prasad, J., 
did not concur in the ruling of Chamier, 
O. J., but that matter has been set 
at rest by the decision of Miller, O. J., 
and MuUick, J.. in Letters Patent 
Appeal No. 13 of 1917. A scribe who 
deliberately elects to affix the word 
“scribe" to his name in preference to 
the word “witness’* places upon himself an 
almost insupportable burden of proof 
that he signed as a scribe and not as an 
attesting witness. In this case, more- 
over, it is not shown in a single line of 
the scribe’s evidence that he signed as 
an attesting witness. I hold that he 
signed as a scribe only and that on his 
evidence alone the documents are not 
admissible in evidence. The next point 
for consideration is the majority or 
minority of Daroga Prasad at the time 

(l) llUie] 1 P. L. J. 129=34 I. O. 37a 
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when these documents were executed. 
Now as the learned Subordinate Judge 
has pointed out, there could be no motive 
whatever for any fraud on the part of 
the mortgagee in obtaining the signature 
of Daroga Prasad. The debts, as I shall 
presently show, wore all incurred for 
family necessity and the signature of 
the managing member of the family, as 
the guardian of any member who might 
have been a minor at the time of execu> 
tion would be sufficient to bind that 
minor and create a lien upon the minor’s 
property. The fact that mortgagors and 
mortgagees agreed that those documents 
jshould be executed by Daroga Prasad 
himself suggests strongly that at the 
time of the execution Daroga Prasad 
was a major. The evidence to the con- 
trary is of the flimsiest character 

A horoscope has been produced which 
has not impressed mo in the least. A 
document which purports to be a copy 
of an extract from a school attendance 
register has also been produced, and in 
addition a certificate by the present 
head master of the schooi to the etTecb 
that when Daroga Prasad was admitted 
into the school, his age was such that 
he could not have been a mijor at the 
time of the execution of "these docu- 
rnenbs. Now with regard to the register 
itssU it does nob seem to me to be ad- 
missible in evidence at all, for the reason 
that it is an entry made by one Rvj 
Kumar Dal, vvlio is alive and witliin 
reach of the process cf the Court. The 
certificate given by the head master is 
also a mere statement male upon hearsay 
and is peculiarly valueless as evidence, 
seeing that it is dated '26th July 1914 
and was ohsiously jirocured solely for 
the purpose of tliis case. Tlie learned 
Su^iordinate Judge Accepted the oral 
evidence of the plaintlj'fs witness Nanak 
l^rasad to tlie etleofc that Tdaroga was at 
the time, wl\on tlio suit vsas brought, 
between 26 and 2G years of ago; and it 
follovss that if this ovidonce ho htdieved, 
lie was at the time of the execution of 
tlio documents of ago. Upon this point 
I agree with the leirned Suhordiualo 

I . . j . _ m I ^ 9 


Judge. The documents 


are therefore 


hin.li„a Ui.on Daroaa Prasad, uniesrhe 
can sho'v that he executed them in cir- 
cumstances which would render his sig- 
nature void. Sucli circumstances have 
nob been shown, and indeed Mr. Kulwant 
Sahai has nob made any attempt to 


support Daroga Prasad’s allegation of 
coercion. 

The third point for consideration is the 
passing of consideration. As the learned 
Subordinate Judge’ points out, the whole 
history of the case indicates clearly that 
consideration passed. Adit Narain, who 
is now, and has been since the death- of 
Kuldip Sahai, the managing member, ad- 
mits that consideration did pass. His 
efforts to obtain a settlement with the 
mortgagee through Mr. Finch indicate 
that he recognized that the debts were 
binding upon the family. I see no reason 
to differ from the learned Subordinate 
Judge's finding of fact that consideration 
did pass. 1 see also no reason to differ 
from his finding that the consideration 
was taken for purposes of the family. In 
each document this specific purpose was 
set out. The mortgagee gives evidence 
that on each ocesaion on which money 
was taken ho made inquiries as to whe. 
ther the necessity stated in the bond was 
an existing necessity. lie was not cross- 
examined upon this point, and we niusb 
accept his evidence upon it as unrebut- 
ted. 

The last question is one as against 
Nagpshwar Prasad, raised through the 
respondents’ vakil, Mr. Sushil Madhab 
Mullick. The result of the failure of the 
plaintilT in the Court below to call an 
attesting witness to the documents is 
that a (lecreo cfin ho made only against 
the interests of A iit Narain and Daroga 
Pr5i'<ad. But Mr. Mullick contends that 
iuasmuch as the debts were for fatnily 
necessity and w'ere admitted by Kuldip 
Sahai in a subsequent mortgage document 
w'hich has been legally proved, the na- 
ture of the debt relieves the mortgages of 
the nece-sity for calling attesting wit- 
nesses to tl>e oi igimi I ducjumcnts. This 
propositior) 1 am uri.ihle to }UH-ei>t. I 
concede that tlie nature of the debt would 
render the minor lialile to flischarge it, 
hut I cannot atlinit t hat tlio nature of 
the debt would create any lien upon the 
property. .•\ lien can only ho created by 
a re^iistered instrument, and in order to 
prove that the oiiginal instiimiout is ji; 
niortgago document it is necessary tdiat 
the provisions of S. (18, I'videncc; Art, he 
observe*]. The exl ra-ji:«licial lirhnission 
of Kuldip Sahai ina\ or n.n\- not rendoi 
it unnecessary to iirove the original docu- 
ments as against luinself. Jb does not 
relievo the plainbitT of the necessity to 
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'prove them as against his son. Negeshwar 
IPrasad has not admitted the original 
documents. We have therefore no cogni- 
zance of any instrument creating a lien 
upon the property of the joint family as 
against Nagesh^^ar Prasad. In my view 
therefore Nageshwar Prasad should be re- 
lieved from liability under the decree 
made. Upon the seven documents nob 
legally proved, a decree should be made 
against Adit Narain and Daroga Prasad 
for the whole of the sums covered by 
these seven mortgages and the right, 
title and interest of Adit Narain and 
Daroga Prasad brought to sale in execu- 
tion of the decree so made. Nageshwar 
Prasad has made no appeal with regard 
to the five documents nob enumerated at 
an earlier stage of the judgment. He 
will therefore be bound by the decree 
made on these five documents. The amount 
due thereupon will be realized by the sale 
of the right, title and interest of the 
whole joint family in the property covered 
by these five documents. The period of 
grace in all cases will be six months from 
the date of this decree, and interest will 
run at the prescribed rate on the debt 
only up to the expiry of the period of 
grace, and thereafter at the Court rate 
on the whole decree, including costs. I 
would make no order as to costs in this 
ai>peal. The plaintiff will have his costs 
in the lower Court in proportion to the 
amount deci'ced The defendants vpill 

bear their own costs. 

Atkinson, J.— I frankly concur in the 
juagment of the Court which has been 
aeliverea by my learned brother. JJut 
havitig regard to the argument which has 
been addressed to us I desire to add a 
tew brief observations on my own behalf. 
] consider that the construction of S. 70, 
Kvideiice Act. 1872 is accurately ant 
laid down in the considered judg- 
ment o/woodroffe, J-. in Satish Chandra 

JoOe.<lra NatU (2). and to the 
law laid down by the authority cited I 
beg most respectfully to subscribe. Fur- 
ther, I am of opinion that Abdul Karzm 
V. Salimun (3) Bojmangal J 

Mathura Dubain (4), which decide that 
an admission, under S. 70. Evidence Act. 
1872 to be admissible in evidence can 
only ’apply to an admission in fact made 
in the course of a legal proceeding then 

Is! 
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pending before a Court of justice, cannot 
be supported on principle or authority. 
If authority were needed to refute such 
a proposition, I think authority may and 
can be found in the decision of their 
Lordships of the Privy Council in Kon- 
war Doorganath Roy v. Ram Chunder 
Sen (5) and also in Hampden v. Wallis 
(6) and also in Gobardhan Das v. Sori 
Lai (7). 

In my opinion an admission under S. 70 
is admissible in evidence, even though 
it be an admission not made in the course- 
of legal proceedings then pending before 
a Court of justice, but which may be ^ an 
admission made antecedent to the institu- 
tion of legal proceedings. This construc- 
tion of S. 70, Evidence Act, as to what 
constitutes an admission to be admissi- 
ble in evidence is in harmony with the 
definition of an admission contained in 
Ss. 17 to 20 inclusive of the Evidence Act 
itself, and is in accordance with the 

general* legal principle. 

v.s./r.ic. Decree modified. 

(5) [1^61 2 Cal. 341=4 I. A. 62=3 Sar. 681 
(P. C.). 

(G) L18841 27 Ch. D. 251. 

(7) [1913] $5 All. 364=19 I. O. 121. 
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Roe and Jwada Prasad, JJ . 

Rampal Ram — Appellant. 

V. 

Suba Singh — Respondent. 

Second Appeal No. 1041 of 1917, De- 
sided on 3l9t January 1919, from de- 
iision of Dist. Judge, Shahabad, D/- 
22nd August 1917. 

Evidence Act (1 of 1872), Ss. 102 and 103. 
—Suit for balance of price — Property and 
deed in possession of vendee — Mere demal or 
receipt does not shift burden of proof of con- 
sideration on defendant. 

Where the plaintiff in a suit to recover the 

balance of consideration due on a sale sets up a 
definite agreement that the balance with interest 
was to be paid on a particular date, the burden 
of proving the alleged agreement rests upon the 
plaintiff. He must establish at least a pnma 
facie title to the relief which he seeks, more espe- 
cially where the vended property as well as the 
sale-deed have been given in possession to the 

defendant. I^Iero denial of the receipt of consi- 
deration is not sufficient to relievo the plaintin 
and to shift the burden on to the vendee defen- 
dant. ' [P 415 0 2J 

Kulivant Sahay and Raghunath btngti 
— for Appellant. 

Naresh Chandra Singh for Respon- 
dent. 
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Jwala Prasad. J. — The plainfciEf is the 
appellant. He executed a kabala, dated 
3rd February 1913, in favour of defendant 
1 in the nanae of his son, defendant 2 pur- 
porting to sell 13 bighas 19 kathas of his 
kasht land in village Bahira, pargana and 
thana Arrah, for Rs. 1,400. On 2nd 
February 1916 the plaintiff brought a 
suit out of which this appeal has arisen, 
in the Court of the Munsif of Arrah for 
recovery of Rs. 619 as part of the consi- 
deration money with interest due under 
the said kabala. The plaintiff’s case was 
that out of Rs. 1,400, the consideration 
money of the kabala, he had received 
Rs. tOl on different occasions and got re- 
ceipts granted therefor, and as regards 
the balance of the consideration money 
the defendant had promised to pay with 
interest at 1 per cent per month and 
that the possession of the land sold was 
made over to the defendant and that 
subsequently the sale deed was lost from 
the basta of one Munshi Brij Kishore 
Sahay, to whom it was handed over for 
preparing an ekrarnaraa, and that the 
plaintiff afterwards came to know that 
the defendant had got surreptitiously the 
possession of the said sale deed, and when 
the plaintiff' demanded from the defen- 
dant tlie balance of the consideration 
money he (defendant) paid Rs. 180 by 
several instalments, but did not pay the 
rest. The cause of action mentioned in 
the plaint is loth April lOlO, when the 
date of payment expired. The defendant 
resisted the claim of the plaintiff, deny- 
ing that anything was due to the plain- 
tiff under the kabala and asserting that 
after the registration of tlie kabala the 
plaintiff brought it from the registration 
office, went to the defendant and made 
demand for tiio consideration money, and 
that the defendant then an 1 there paid 
the entire consideration money to the 
plaintiff in one lump sum and the plain- 
tiff made over thokaljalato tlie defendant. 
The Munsif decreed the plaintiff’s suit, 
holding that tlie full consideration of the 
kabala was not paid. On appeal the 
Jdistrict -Tu Ige reversed the decree of tlie 
^Munsif and dismissed the plaintiff’s suit. 

Tlia learned District Judge disbelieved 
the account given hy tlie i)laintiff as to 
how the defendant carno to be in posses- 
sion of the sale deed in question. The 
learned District Judge has held that tlie 
defendant vendee was in possession of the 
land and had the sale certificate and the 


Bale deed. He has disbelieved the evi- 
dence on both sides, namely the evidence 
given by the plaintiff as to his not having 
received the consideration money in full 
and that given hy the defendant as to the 
entire anaount having been paid in one 
lump sum. The learned Judge has dis- 
missed the suit upon the ground that a 
strong presumption of the full price hav- 
ing been paid to the plaintiff may be 
raised from the fact that the defendant 
was in possession of the land and the 
title-deeds. The question in this appeal 
is whether the District Judge is wrong 
in law in raising the presumption that he 
has done. It is said that the learned 
Judge himself has destroyed the presump- 
tion by holding that two small payments 
were made — one on 11th March 1913 and 
the other on 26fch ^larch 1913 — which 
negative the theory of the defendant of a 
single payment of Rs. 1,400 in a lump 
sum. 

No doubt upon the finding of the 
Judge the case of the defendant of having 
paid the entire amount of Rs. 1,400 in 
one lump sum as asserted in para. 13 of 
his written statement must fail. If 
therefore the onus lay upon the defen- 
dant to prove the payment made by him, 
the plaintiff is entitled to succeed, hut 
the onus of proving the case, as set forth 
in the plaint, lay upon the plaintiff’ in 
tliis case. Tie definitely stated that there 
was an agreement entered into by tlie 
defendant to pay the balance of tlie con- 
sideration money, with interest at the 
rate of one per cent per month, on a 
particular date, namely Ifith April l9lo, 
mentioned as the date on which the cause 
of action is said to have arisen: vide para. 
8 of the plaint. The burden of proving the 
allegations must, on general grounds, rest 
upon the plaintiff. The sale deed is a 
registered document ari<l recites that the 
consideration of tlie dee<l was paid. This 
of course, does not help eitlier siile, bo- 
cause, according to tlie case of both the 
parties at the time wlien tlie recital was 
made, the consideration did not pass, and 
it was of course open to the {ilaintitT to 
show that the entire consideration money 
was not paid: SdJi Lai Cliand v. Inrlarjit 
(l). Even if the defendant had to prove 
the passing of tlie consi deration, the sub- 
se-iiieiit events, namely the vended pro- 
perty liaving been given in possession to 

~'(i } :1000J 22" a‘h. HTO = -27 1. A. 93 = 7 ^ar 
702 (P.C). 



'1 


416 Patna Sheo Ghulam Sauu v. KheyaIjI Thakub (Mullick, J.) 1919 


^he defend int as well as the sale certi- 
fica e and the sale deed in question, 
shifted the burden upon the plaintiff bo 
show that he parted with the land and 
the title deeds without having received 
the entire consideration money.^ The ab- 
tencpt of the plaintiff to show that the 
sale deed had passed surreptitiously to 
the defendant has failed, and hence no 
onus lay at any stage or was ever shifted 
upon the defendant. From the case of 
Kaleepershad Texoaree v. Rajah Sahib 
Pershad Sein (2) it may be easily deduced 
that it is too wide to affirm that the 
mere denial of the receipt of the consi- 
deration stated is in all cases sufficient to 
cast upon the party relying on the instru- 
ment the burden of proving the payment 
of that consideration, and that the plain- 
tiff who wishes to set aside a contract 
under which there has been possession 
and enjoyment, and of which there has 
boon performance, has the burden upon 
him of establishing at least a good prima 
facie title to the relief which he seeks. 
I therefore hold that the burden in this 
case of establishing the allegations set up 
in the plaint rested upon the plaintiff. 
According to the finding of the Judge the 
Ijlaintilf has not proved his case. 

As to the presumption raised by the Court 
it was competent to the Court below to 
presume that the consideration money 
had been pai.1 when the land was parted 
with and the title deeds were made over 
to the defendant. This is a presumption 
arising from the ordinary^ course o 
human conduct in transacting wor c y 
business. The question of presumption 
is a matter of inference from certain facts, 
and wlien once the Court draws a pre- 
sumption it becomes a question of fact, 
and I do not think that it is competent 
for this Court to hold that the Judge was 
wren-g io law in raising the presumption 
that he did in favour of the plaintiff. 
The result is that the judgment of the 
Court helow is uphold and the appeal is 
dismissed with costs. 

Roe, J. — I agree. 

V S./r.K. Api'teal dismissed. 

”72) USG7-09] 12 U. I. A. 282=2 Sar. 429. 


- A. I. R. 1919 Patna 416 

MOEIilCK, J. 

Sh'eo Ghulam Sahu — Complainant — 
Petitioner. 

V. 

Kheyali Thakur — Accused — Opposite 
Party. 

Criminal Revn. No. *290 of 1918, De- 
cided on 27th August 1918, against 
order of Sess-Judge, Mozufferpore, D/- 
12bh July 1918. 

(a) Criminal P. C. (1898), S. 195— Sanction 
for prosecution must state offence and Court 
where it was committed. 

In giving sanction for the prosecution of a 
person for an offence, the Court should, as far as 
practicable, state the offence in respect of which 
the prosecution is sanctioned and also specify 
the Court where it was committed. 

Where an order granting sanction for the 
prosecution of the accused ran as follows: 'Record 
seen. Sanction allowed:’* 

Held: that this was not a substantial com- 
pliance with the letter of the law. ^ 

(b) Penal Code (1860), Ss. 193 and 211— 
Sanction granted for prosecution under 
S. 193— No proceedings can be sustained 

under S. 2 1 1. , 

[f a sanction is granted for prosecution under 

S. 193. proceedings in respect of an offence 

under S. 211 of the Code cannot be sustained. 

LP 417 C 1 J 

Atul Krishxia Raxj—ior Petitioner. 

P. K. Sen and J algovind Singh for 
Opposite Party. 

Judgment.— This is an application 
which arises out of a sanction alleged to 
have been given by the Subdivisional 
Magistrate of Sitamarhi for the prosecu- 
tion of the petitioner Sheo Ghulam. It 
appears that Sheo Ghulam lodged a com- 
plaint before the Subdivisional Magistrate 

charging one Ivheyali Thakur with crimi- 
nal breach of trust in respect of certain 
ornaments. The case was tried and 
Kheyali was acquitted and the learned 
Subdivisional Magistrate, holding that 
the complaint was frivolous, and vexati- 
ous directed the complainant SheoGhulam 
to pay R-3- 50 as compensation to the ac- 
used kheyali. A few days later Kheyali 
not satisfied with this, applied for sanc- 
tion to prosecute Sheo Ghulam for perjury, 
setting out in his petition various state- 
ments alleged to be false. On this petition 
the Subdivisional Magistrate made the' 
following order: 

“Record seen. Sanction allowed.” 

The case then went before a Deputy 
Magistrate who has issued process against 
Sheo Ghulam, not under S. 193, I. P. O'* 
but under S. 211, I. P. C. Now accepting 
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the general proposition that where a 
Court has a discretion to give sanction 
under S. 195, Criminal P. G., that discre- 
tion is not to be crystallized or unduly 
restricted provided the Court is astute to 
see that there is no abuse of the 
administration cf criminal justice. I think 
that in this case there has not been a 
substantial compliance with the letter of 
the law. The law requires that the Court 
shall, as far as practicable, state the 
offence in respect of which the prosecu- 
tion is sanctioned and also specify the 
Court whore it was committed. Taking 
the petition with the order of the Sub- 
divisional Magistrate, it is impossible to 
find for what particular offence the sanc- 
tion has boon given. Assuming that it is 
for an offence under S. 193, I. P. G., it is 
clear that the proceedings in respect of 
the off’ence under S. 211 cannot he sus- 
'tained. It may be urged that all that 
has to be done is to direct the trying Court 
to proceed to the trial of the accused for 
an offence under S. 193, I. P. C. and to 
abandon the charge under S. 211, I. P. C. 
but having regard to the fact that the 
petitioner has already paid Rs. 50 as 
compensation, I do nob think that it is 
necessary that I should order the pro- 
ceedings to continue. The trial of the 
petitioner under S. 211,1. P. C.. is, in my 
opinion, illegal and ho must be discharged 
under S. 250, Criminal P. G., iu respect 
of that offence. In respect of the offence 
under S. 193, I. P. G. both on tlie ground 
above mentioned as to the order under 
S. 230, Griminal P. C. and on the ground 
that the evidence in the case does nob 
show conclusively that the cliarge was 
intentionally false, the sanction n:ust be 
revoked . 


V s./r.k. 


Sufiction revoked. 
« 
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Banamati --petitioner. 

V. 

Artaran MiOiapatra — Opposite Party 
Givil Revn. No. 23 of 19lB, Decidec 

^rom orde 

of iilunsif, Kendrapara, I)/. 1.5th 
1018. - 

(^) Bchar snd Orissa Tcn&ncv n 

O. of 1913) S. , 93 and 210-- £ourl having 

of land — Civil Court is included. 

Tho provisions of S. 210 are goueral in theii 

application .and the words ‘ the Court bavin, 
jurisdiction to determine a .suit for -the posses' 
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sion of land’* in tho section moan any Court 
which has that jurisdiction, unless it can bo 
shown that that jurisdiction i.s taken away by 
some orovisiou in the Act itself. (.P<118 O 1] 

(b) Bebar and Orissa TenancyAct (2 B. O 
1913), S. 21U (1) fd) — Civil Court can de- 
termine rent payable by a tenant. 

A civil Court has jurisdiction to determine 
payable by a tenant under S. 210 
(l)(d). [P 418 Cl] 

B. Chowdury — for Petitioners. 

B. N. Das — for Opposite Party. 

Dawson-Miller C. J.— Thequestiou for 
decision in this case is whether a civil Court 
is a Court having jurisdiction to deter- 
mine a suit for the possession of land 
within the meaning of S. 210, Orissa 
Tenancy Act, 1913. That section pro- 
vides that such a Court, on the applica- 
tion of either the landlord or the tenant, 
may determine all or any of the follow- 
ing matters namely: “(d) the rent pay- 
able by him at the time of the applica- 
tion.” An application was made under 
that section to a civil Court presided 
over by a Munsif and tlie Munsif came to 
the conclusion that the rent payable 
was that contendod for by the land- 
lord, which was Rs. 7 odd and not 
that contended for by the tenant 
which was Rs. 3 odd. That decision is 
brought before us by way of revision and 
we are asked to say that the Munsif’s 
Court had no jurisdiction to entertain 
such an application, and we are referred 
to S. 193 of the Act which provides that; 

“Tho following suits and applications shall be 
cogolzablo by tbo Goll->ct.>i- and shall be institu- 
ted and tried or heard uuder tho provisions of 
the Act, and shall not becoguizahle in any other 
Court except as provided in this Act, namely 
‘(aj all siiits and applications under any nor-’ 
bion of this Act other than Chapter 11’.” 

The application in question admittedly 
did nob come under Ch. 11 and 
therefore priina facie it would he under 
S. 193, one of tlie applications which 
Nvouid he triahle hy I, ho Collector only 
and not hy the civil Court; hut S. 193 
only provides that these suits and appli'. 
cations shall not he cognizable in any 
other Court except as provided in this 
Act, and the (juestion which we have to 
determine here is, whether it is provided 
in S. 210 that a civil Court shall have 
jurisdiction to determine one of the ap- 
plications mentioned in that section The 
‘;oction itself is (luito dear and unam- 
biguous. It is taken and rej^eated verba 
tim, 1 believe, from S. ITiS, j^en. Ten* 
Act. Ib refers to tho Court having jul 
risdiotion to determine a suit for'' the 
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in spite of an arrangement previously pre- 
vailing whereby the cosharers collected 
their rent separately. Such an arrange- 
ment, their Lordships say, merely affected 
the right to sue separately, that is 
•without joining the other cosharers, but 
in no other respect modified the terms 
of the holding. It followed therefore 
that the right to bring the tenure to 
sale remained intact. In my opinion it 
follows a fortiori from that decision that 
under the law, as it then stood, a co- 
sharer could bring a siinilar suit even 
though the collection had been joipt. 
Meanwhile, as I have said, the Indian 
legislature had placed S. 148-A and 
S. 158-B on the Statute Book; S. 158-B, 
in order to benefit cosharer landlords 
who collected their rents jointly, and 
S. 148-A to include those who collected 
separately and were therefore not in a 
position to know whether the rents 
payable by the tenants to other co- 
sharers had been in fact paid or not. It 
is unnecessary for us to consider whe- 
ther these sections have in any way 
afl’ected the general principles of legal 
procedure laid down by tl^e Privy Council 
as applying to such suits, for we can 
decide the ?rppeal before us on S. 148-A 
itself. 

I am of opinion that the essential 
principles underlying that section are (i) 
that the suit should, in form, be for the 
whole rent and in substance for the 
separate share of rent in arrears; (2) 
that the whole body of landlords are 
impleaded, with the allegation that the 
plaintiff has not been able to ascertain 
what, if any, rents are due to the former. 
In such cases the whole rent due must, 
in the nature of things, be always a 
matter of ^peculation for the plaintiff 
and he is entitled to assert that he be- 
lieves that his share of the rent due is 
the entire rent due and ask the Court 
to decide on the accuracy of that belief, 
if and when the impleaded cosharers 
appear and claim any arrears as due to 
themselves. If his belief is accurate the 
Court will give him a decree for his 
share of the rent only as being the entire 
rent due; if inaccurate, the Court will 
investigate and decree the arrears due 
to the impleaded cosharers as well. 

These are obviously the principles 
underlying the decisions in Nunda, Lai 
V. Kaia Chand (2), in which ic was held 
that the plaint must be examined to 
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find its intention, and the decision in 
Brohmanand Nath Deb Sircar v. Hem 
Chandra IHitra (6), in which it was 
held that a very similar plaint to the 
one before us substantially complied with 
the requirements of S, 148-A inasmuch 
as the rent due under that section does 
not mean the entire rent payable on the 
original contract or lease. It may be 
the whole of the rent payable if the 
whole happens to be in arrears, it may 
include the arrears of the plaintiff and 
the known arrears of his cosharers, it 
may, on the other hand, turn out to be 
only the arrears due to the plaintiff 
himself. If the plaint in spirit and in- 
tention complies with the essential re- 
quirements which I have laid down 
above I hold it would be unfair to defeat 
the plaintiff because of its inartistio 
draftsmanship, for the section itself is 
not too artistic in its draftsmanship. 

No%v in this case the plaint in para. 7 
as set out above and in its two prayers 
has in my view clearly satisfied the 
essential requirements of S. 148-A. With 
regard to the decision in Baikantha 
Nath Sen v. Bamapati Chatterjee (1) 
we are of opinion that it is distinguish- 
able. Mukerjee, .T., at p. 103 (of 27 
C- L. J.) says: 

Blit it is plain that if a iiJaintiff seeks to 
avail himself of the special provisions of S. 148-A, 
be must in his plaint seek to recover the entire 
amount due to himself. This the present plain- 
tiff has failed to do.” 

It was obviously a decision on its own 
facts, and in no way touches the princi- 
ples on which the earlier oases in Calcutta 
were decided and the principles on which 
the decision in this case also will rest. 
For these reasons I am of opinion that 
the order of the learned District Judge 
decreeing the suit was right, and that 
the appeal fails and should be dismissed 
with costs. 

Atkinson, J. — I entirely agree with 
the judgment of my learned brother. 

v.S./b.K. Appeal dismissed. 

"XorA. I. R. 1914" Cat.’ 910=23 I. 0. 081. 
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Roe and Chapman, JJ. 

Benudhar Panda — Decree-holder — • 
Appellant. 

V. 

Kaiigoi Krishna Chandra Das — Judg- 
ment-debtor — Respondent. 

Appeal No. 41 of 1917, Decided on 
llth April 1918. 
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(a) Civil P. C. (5 of 1908), S. 97— Preli- 
minary decree — Finality. 

A preliminary decree is final if no appeal is 
filed against it. [.P 422 C 1] 

(bj Civil P. C. (5 of 1908), S. 97— Mort- 
gage suit — Preliminary decree not appealed 
against — Kate of interest, even if higher, 
cannot be questioned at time of final de- 
cree. 

In a mortgage suit the parties agreed to a 
particular rate of interest, such rate being in 
excess of the rate given iu tho bond. The Court 
passed a preliminary decree embodying this rate 
of interest and no appeal was filed against the 
decree, but when the mortgagee applied for a 
decree absolute, the mortgagor objected to the 
rate of interest as being iu excess of tho rate 
claimed in the plaint and questioned the juris- 
diction of the Court in allowing such rale: 

Held- that the Court bad jurisdiction to in- 
crease the r:iio of interest, that it was at liberty 
to make an order lor tbe payment of interest at 
any rate that seemed suitable, aud that as no 
appeal had been filed against the preliminary 
decree, the order fixing the rate of interest could 
not be questioned in any subsequent proceeding. 

LP 122 C 1] 

Bailcuntha Nath Dntt — for Appellant. 

Sarat Ch?iclra Mukherji — for Respon- 

tjenb. 

Roe, J . — The facts of this case aro 
that the appellant before us was a mort- 
gagor against whom a suit had been in. 
stituted to enforce a mortgage. Tho suit 
was compromised, the terms being that 
the sum alleged to be due on the date of 
the compromise was reduced from some- 
thing over Rs. y.OOO to Rs. 2,200, and 
the rate of interest given in tho bond 
increased from Rs. 1-0-0 per oent. per 
monsein to Rs. 3 2-0 per cent, per rrien- 
Bcm. Not only was tliis contract in re- 
gar<i to the increase of the rate of in- 
terest clcfirly set forth in the petition of 
compromise, it was also mentioned in 
unequivocal terms in tho decree made 
upon tho com])romise. No appeal was 
laid against the preliminary decree; but 
when the mortgagee came to Court for a 
decree absolute and the sale of the pro- 
perty upon the taking of an account, the 
mortgagor- judgment-debtor objected that 
tho interest agreed upon in tho com- 
proruiso was in exce.ssof the rate claimed 
in tlie plaint, and that tho preliminary 
decree made providing for interest at 
that rate was outside tho juiisdiction of 
the Court making the decreo. lie there- 
fore asked tho Court in drawing up an 
account preliminary to the sale to reckon 
tlie interest at tho rato of its 1-t) 0 per 
ermfc only. Tho Court of first instance 
accepted tho ccnlenlion of the jmlgment- 
debtor This decision was cenhrmed by 


the District Court in appeal. The morfc- 
gagee-decree-holder therefore appeals to 
this Court upon tho ground that there 
having been no appeal against the decree 
made upon the compromise, the Courts 
in drawing up the account necessary to 
the sale, was bound by the terms of the 
preliminary decree. Two authorities have- 
been quoted, decisions of this Court, in 
support of the respondent’s contention, 
as against the whole body of authority 
that a preliminary decree is final, if no 
appeal is filed against it. The case quoted 
by the respondent is Rai Brij Raj 
Kishun v. Rameshwar Sivgh (l). I am 
unable bo see that this decision is of as- 
sistance to the respondent. All that was 
done in that case was to make a pro- 
vision in the final decree for interest at 
the Couit rate from the date fixed for 
payment in the preliminary decree, in 
spite of the fact that there had baen no 
provision made for interest in the pre- 
liminary decreo beyond the date fixed 
for payment. 

This order was in accordance with tho 
l>ractice of the Calcutta High Court on the 
original side as reported by the Registrar, 
Mr. Belchambers, in the note annexed to 
the case of Achalabala Bose v. Surendra 
Nath Dev (2). R. 324 provides that un- 
less the Court shall otherwise orner, the 
decreo shall direct thit the defendant 
do pay interest at the rato of 6 per cent 
per annum. This rule received the ap- 
proval of the Judicial Committee in 
Saudar Koer v. Rai Sham Krishen (3). 
The second case (jiioted is a decision to 
which I was a party: Gauri Dutt v. 
Dohan ThaJeur (4). In that case it was 
not argued that the Court in tho oircum- 
stauces of the case had no power to go 
behind tho original decree; I must as- 
sume that there were in that case facta 
which jnccludod that argument. In the 
case hofore us there is a disthict order 
in tlie decree that the rate of interest 
shall be at Rs. 3 2-0 per cent, per men. 
sern; and the sole question for our deci- 
sion is wliether that dt-cvee can novv bo 
i'tnored. Referring again to tho case of 
Sundar Koer V . }i\i i Sham Krishen (3), 

their fiordshijis say that they 
“tsinik lliat the fchcnio au<] intoutioa of the 
'Tiau’-fer of Property Act was lb it a fieuerul ac- 
cotinl siioiilcl h-' taken once f c all, and au 

“ilT iilM7l'80 I. - - - . 

(2) L1S‘.)71 24 Cal. 7'r>. 

LDOT! :M Cal. 150=^1 T A. 9 (P.O.). 

(4l 119181 2 P. L. J. 078=43 t. O. 459. 
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gregate amount to be stated in the decree for 
principal, interest and costs due on a fixed day, 
and that after the expiration of that day, if the 
property should not be redeemed, the matter 
should pass from the domain of contract to that 
of the judgment, and the rights of the mortgagee 
should thenceforth depend, not on the coutents 
of his bond, but on the directions in the decree.” 

In conformity with this decision the 
Courts in India have almost invariably 
lightened the burden of the mortgagor by 
fixing a rate of interest subsequent to 
the date of payment at something less 
than the bond rate, and their power to 
do so has never been challenged. It 
seems to me impossible to say that the 
Court has jurisdiction to decrease the 
rate stipulated for in the bond but has 
no power to increase it. I am of opinion 
!that the Court, when passing the preli- 
iminary decree in the case before us, was 

^ t make an order for the pay- 
ment of interest at any rate that might 
'seem suitable; and I am further of opi- 
nion that if no appeal was made against 
the order fixing the rate of interest, then 
jthat order became final and should not 
;he questioned in any further future pro- 
ceeding. I would therefore set aside the 
decree made by the Courts below and 
direct that execution be taken directly in 
accordance with the decree made. In the 
circumstances of the case I would make 
no order as to costs. 

Chapman, J. — T agree. 

v.s./r.k. Decree fiet aside. 
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Chapman and Roe, JJ. 

^->at}ja Charaii Chandra — Plaintiff 
Appellant. 

V. 

Satpir M aha ntij — Defendant — Respon- 
dent. 

Appeal No. 22 of 1917, Decided on 
12th April 1918, from api)ellate decree of 
Dist. Judge, Cuttack, D/'- 12th December 
1916. 

Hindu Law — Debts — Father — Father be- 
coming surety for stranger’s crime — Suit 
decreed against father, — Sale of family pro- 
perty — Sons' share is not liable — Security 
for another's crime being illegal debt. 

The father of a Mitaksbara family became 
surety for a stranger and pledged the family pro- 
perty against any money raisappropriated by 
tho latter in the discharge of certain duties. Ou 
a failure by the stranger to account for certain 
moneys encrusted to him, a suit was brought 
against the father and a decree ol>lained for tho 
amount erabeazled. In execution of the decree 
the whole of the family property was sold, 
whereupon the sous brought the present suit for 


a declaration that by the auction-purchise the 
share only to V'hich the father would have been 
entitled on partition passed by the sale: 

Held : that the suit must succeed, as the debt 
incurred by the father in becoming security for 
another’s crime was, in the eye of Hindu law, 
an illegal debt as affecting the liability of the 
sons therefor and could not be euforced, against 
them. LP42S0 2] 

Satya Narain Sen Gupta — for Appel- 
lant. 

Damodar Kar and B. N. Das — for Res- 
pondent. 

Roe, J. — The appellant in this case is 
a decree-holder, who in execution of his 
decree against the father of a Mitakshara 
family purchased the whole property of 
the family. The sons brought the pre- 
sent suit for a declaration that by the 
auction-purchase the share only to which 
the father would have been entitled on 
partition passed by the sale. The Courts 
below decreed their suit, cn the ground 
that the debt for which the father’s share 
w’as sold was not an antecedent debt in- 
curred by himself, but a liability incurred 
in a surety bond given by him for the 
good behaviour of a stranger as Tahsildar 
to the decree. holders. In appeal it is 
argued that the lower Courts were not 
competent to go into the question of the 
nature of the debt beyond an inquiry as 
bo its illegality or immorality, and in this 
regard the decision in the case of Sripat 
Singh Dugar v. Maharaja Sir Prodyot 
Kumar Tagore (i; was quoted. We do 
nob propose to dispute for a moment the 
suggestion that this decision contains a 
clear exposition of the law tnat where a 
property has been sold in execution of a 
decree against the father, and where it is 
clear upon the whole of the proceedings 
in the Court making the decree that the 
decree was made against the whole joint 
family property, the sons can only suc- 
ceed on showing that the debt upon which 
the decree was made was taken for illegal 
or immoral purposes. Bub in tho case 
before us it will be observed that prior 
to the passing of the decree there was no 
debt due from the father of this family 
at all, and in the second place, when the 
debt did fall due, that is to say, when 
the party for whom the father stood 
surety failed to make good the sum mis- 
appropriated by him, the Courts were re- 
quired to ascertain whether the debt was 
an illegal or immoral debt. 

(I) A. I. R. 191G F. G. 220=44 Cal. 524=4-4 
1. A. 1=39 I. G. 252 (P. C.). 
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Ib is nob of course an immoral dobfc, 
bub in the view taken by Chabter joe, J., in 
Appeal from Appellate Decree No. 3811 
of 1910 of the Calcutta High Court the 
debt incurred in the circumstances in 
which the appellant has obtained his 
decree is an illegal debt, and this view is 
not inconsistent with that taken in the 
decision of Mookerjee, J., in Chakotiri 
J\lahto7i V. Ganga Proshad (2). The point 
under discussion in the latter case was 
whether a debt incurred by a criminal 
Action was an illegal debt, and it was de- 
cided that the act under which the lia- 
bility was incurred in that case amoun- 
ted to a civil tort and nob to a criminal 
act, and that therefore the debt w-as not 
an illegal debt. There can be no doubt 
upon the text that the sons are not lia- 
ble for a liability incurred by a father’s 
crime. There can be no doubt also that 
a Hindu father is not allosved by the 
text to stand surety pledging himself to 
bear the consequences of another’s crime. 
There are three kinds of sureties men- 
tioned in the text: (1) surety for ap- 
pearance, (2) surety for good behaviour, 
and (3) surety for money. The action of 
the father in standing surety for good 
behaviour and pledging the property of 
the family for good behaviour of the 
stranger would be in the eye of the 
Hindu law unlawful as affecting the son. 
This point was developed by Chatteriee, J., 
in the case to whicli I have referred, and 
it seems to me an easy step in deduction 
to say that if a father’s debt, incurred by 
his own breacli of the law, is an illegal 
debt, then the father’s debt, incurred by 
a stranger’s breach of the criminal law, 
is also an illegal debt. It is however 
contended before us that the debt upon 
which the present decree was made was 
not necessarily a debt incurred by tlie 
criminal action of a stranger. The Courts 
below have concurred in ffnding as a fact 
that the surety bond given was a security 
against embez>;lement. Tim translation 
of the phrase creating a lien on the pro- 
perty of tlio family shows that this is a 

correct construction. That phrase runs: 

“If Ibo Tahsildar fails to make good the money 
which may be found due from b im after the 
rouUitlou of account??, then tho said Habu will 
bo at liberty to realize the amount so misappro- 
priated from the jiroperties mortgaged by way 
of surety.” 

This seems to me to bo a provision 
solely against the taking of money in cir. 

(•2) Tiui 1]‘3U Cal. 802=12 I. C. CO'J. ' 


cumatances which would amount to cri- 
minal misappropriation. In my view ib 
was unlawful for a father to stand surety 
for such moneys and the debt incurred 
by him in so standing surety was an illegal 
debt. I would therefore dismiss this ap- 
peal with costs 

Chapman, J — I agree. 

v.S./r.k. Appeal dismissed, 
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Das, j. 

TafaziU Khan and another — Defen- 
dants — Appellants. 

V. 

Dr. Moharnmad Bakshi Khan and 
another — Plaintiffs and Defendants — 
Respondents. 

Second Appeals Nos. 11 and 12 of 1919, 
Decided on 14th July 1919, from order 
of Off'g. Dist. Judge, Patna, D/- Kith 
September 1918. 

(a) Limitation Act (9 of 1908), Art. 48 — 
Suit to recover price of materials of house 
misappropriated — Limitation commences 
from date of knowledge of possession. 

suit to recover the price of materials of a 
bouse removed and misappropriated by the defca- 
dants must be brought within the period of limi- 
tation proscribed by Art. 48, and time begins to 
run from the date when the plaintiR first learns 
iu whose possession the materials are. 

CP 424 c n 

fb) Limitation Act (9 of 1908), Art. 144 — 
Suit for possession and mesne profits and 
for correction of entry in Record of Rights 
— 12 years' rule applies. 

A suit for possession jiud mesne profits in 
which the plaintiff asks for a declaration that an 
entry in the Record of Rights i.s incorrect is 
Governed by tho 12 year’s' rule of limitation. 

LP424Cn 

Siva Narain Bode — for Appellants. 

Fakhruddi n — for Respondents. 

Judgment. — T think the lower Appel- 
late Court is right in the view wich it 
has taken on the question of limitation. 
Miscellaneous Api)eal No. 11 of 1919 
arises out of Suit No. 201 for possession 
of a portion of a house and the price of 
materials alleged to have been removed 
by tire defend’ants. Tire Record of Rights 
was finally published on 10th Juno 1910. 
Therefore the plaintiff must be presumed 
to have beeir in possession on lObh June 
1910. Tiro suit was instituted on ‘Jtli 
July 1917. Therofoia the suit for i>q 3- 
session of a portion of tho house was 
clearly within time. 

So far as tire suit for materials is con- 
cerned, the question for my detormina- 
tion is whether Art. 48 or Art. 49, 
Ijim. Act applies. Art. 48 applies bo 
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suits for specific moveable property lost, 
or ixcquired by theft, or dishonest misap- 
propriation or conversion. Art. 49 ap- 
plies to a suit for specific moveable pro- 
perty not falling within Art. 48. It will 
be noticed that Art. 49 is a general sec- 
tion and it will apply unless it is clearly 
established that the case comes under 
Art. 48. It is therefore necessary to 
examine the plaint in order to see whe- 
ther the case comes under Art. 48. In 
my opinion, the plaint makes a definite 
case of conversion. I hold therefore 
that Art. 48 applies and that the plain- 
tiff is entitled to bring his suit within 
three years from the date when be first 
learns in whose possession the property 
is. The plaintiff says that he came to 
know of the illegal acts of the defendant 
on 31st May 19l5. The suit, having 
been tiled on lOth -July 1917, is clearly 
w'ithin time. 

On these findings Miscellaneous Ap- 
peal No. 11 of 1919 must he dismissed 
with costs. I now come to Miscellaneous 
Appeal No. 12 of 1919. The only point 
that has been argued before me is that 
the suit is in substance a suit for the 
correction of an entry in the Recora of 
Rights and that therefore the suit not 
having been brought within six years 
from the date of tlio final publication of 
the Record of Rights is barred by limita- 
tion. I cannot agree that the suit is in 
substance a suit for t.he correction of an 
entry in the Record of Rights. The suit 
'is a suit for possession and mesne profits, 
jthough the plaintiff has asked for a de- 
.claration that the entry in the Record of 
'Rights is incorrect. It is well settled 
Ithat the 12 years' rule applies to a suit 
of this nature. Tfie suit is therefore 
w'ibhin time. I would dismiss Miscel- 
lane(^u9 Appeal No. 12 of 1919 with costs. 

It must he distinctly understood that 
for the purpose of these <lecisions I have 
assumed that every allegation in the 
I)Iaint is correct. I have come to the 
conclusion that on the allegations made 
in the filaint the plaintiffs' suits are not 
barred by limitation. It is, of course, 
still open to the trial Court to hold ou 
evidence that the plaintiff’s suits are 
barred hy limitation, hut it must, of 
course, he guided by tlie principles which 
1 have laid down in this judgment. 
v.S./iUK. Appeals (lisTnissed. 
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Atkinson and Dass, JJ. 

Thakur Singh — Judgment-debtor — 

Appellant. 

V. 

Sheo "Bhanjan Singh — Decree-holder 
— Respondent. 

Appeal No. 240 of 1918, Decided on 
12th February 1919, from decision of 
Dist. Judge., Gaya. D/- 6feb June 1916. 

Limitation Act, (1908).Art. 182, Cl, (5) — 
Affidavit in proof of service of attachment is 
a step-in-aid 

An affidavit sworn and filed on behalf of the 
decree-holder in proof of service of attacbment 
process is a step-in-aid of execution. (.P 425 0 1] 

Ganesh Butt and Sivanandan Boy — 
for Appellant. 

Kailaspati — for Respondent. 

Judgment. — This miscellaneous ap- 
peal comes before us from an order of 
Mr. Foster, District Judge of Gaya, 
dated 8th of June 1916. The facts out of 
which this appeal arises are very short. 
The plaintiff, an execution creditor, ob- 
tained a decree against the defendant in 
Original SuifcNo.46of 1911, and he issued 
execution on foot of this decree. The 
first application for execution ended in a 
nullity on 13th July 1914. The present 
application for leave to issue execution 
was presented on 16bh August 1917. It 
is contended on behalf of the judgment- 
debtor, who is the appellant before us 
that inasmuch as three years have elap- 
sed since the termination of the first exe- 
cution proceeding, tliat the present appli- 
cation for leave to issue execution is 
barred by limitation of time. This would 
appear to be so unless during the inter- 
vening period between the termination of 
the first execution and the presentation 
of the petition for leave to issue the pre- 
sent execution a step had been taken in 
aid of execution. It is alleged in this 
case by the decree- holder that a step was 
taken in aid of execution by him on 2Dd 
September 1914. Both the lower Courts 
have yielded to the argument addressed 
to them on behalf of the decree- holder 
and have found as a fact that a step. in- 
aid of execution was taken by the decree- 
holder on 2ad September 1914, and they 
have held that the present application 
for leave to issue execution which was 
dated 16th August 1917 is not con- 
sequently barred. 

With the opinion expressed by both 
the lower Courts we entirely agree and 
we base onr decision in this miscellaneous 
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appeal mainly upon the finding of fact 
arrived .at by the learned Subordinate 
Judge, Mr. Bose. We think that this 
finding of fact is conclusive, namely that 
on 2nd September evidence was given by 
affidavit by tlie decree-holder by a peon 
in proof of service of the notice of attach- 
ment upon the judgment-debtor. This 
was an essential fact to be proved before 
the execution could possibly proceed to 
its further stages. The learned Subordi- 
nate Judge says; 

“I find that on 2nd September 1911 an afiQdavit 
was sworn aod filed on behalf of the decree-hol- 
der in proof of service of attachment process.” 

If this fact be true and we believe it is 
clearly in point of law it amounts to a 
step-in-aid of execution and if authority 
were needed for this proposition, it will 
be found in the case reported as Pran 
Krisluia Dasw. Pretap Chandra Dalai 
(1), in which case the learned Judges held 
that the filing of an affidavit in proof of 
service on a judgment-debtor of a notice 
issued under O. 21, B. 21, Civil P .C. was 
a step taken in aid of execution. The 
same principle, it appears to us applies 
to the present case. Accordingly we are 
of opinion that the decisions of the 
learned District and Subordinate Judges 
were riglit in law and we dismiss this 
appeal with costs, measured at three gold 
rnohurs. 

v.s./r.k. Appeal disynissed . 

(1) 11017] 38 I. C. 536. 

A. I. R 1919 Patna 425 (1) 

Bor, J. 

J-Uirkntu7ini ssa Berjam — Appellant. 

v. 

Qainarunriissa — Respondent. 

hirst appeal No. 168 of 1918, Decided 
on 0th .August lOlB. 

Court Fees Act (7 of 1870», S. 7 (9)— Appeal 
to set aside decree absolute in mortgage suit 
on ground of non joinder of necessary part- 
ies in preliminary decree — Court-fee payable 
is advalorem. 

VVbeio an appeal wa*? filed to sot aside tbo final 
decree in a mortgage suit, on the ground that the 
preliminary docieo should not have been made 
ab.^oluto inasmuch as all the necessary parties 
were not partio.s to the preliminary decree. 

Held, that the rrjeraorandum of appeal must 
bear ad valorem Court-fee, inasmuch us ttie object 
of tho appeal was to get the whole decree .-et 
asidi. LI?425 C2] 

Facts. — In a mortgage suit a prelimi- 
nary decree was preferred, in whicli tlio 
name of one of the necessary parties to 
the suit was omitted hy mistake. An at- 
tempt was made to rectify tiio mistake, 
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but without success. Subsequently the 
prelinoinary decree was made absolute. 
An appeal was preferred to the High 
Court against the absolute decree and tho 
main ground taken in the appeal was that 
the preliminary decree should not have 
been made absolute since all persons in- 
terested in tho mortgage had not been 
made parties to it, as required by O. 34, 
B. 1, Civil P. C. The memorandum of 
appeal was stamped with the Court-fee 
of Rs. 10 only. The Stamp Reporter 
submitted that the appellant should have 
paid ad valorem Court- fees. Before the 
Taxing Officer Mr. Kailaspati, for the Ap- 
pellant, contended that since the appel- 
lant had not objected to the amount of 
the decree but had objected only to the 
omission of a necessary party, it was im- 
possible to estimate the value of the ap- 
peal and sounder Sch. 2, Art. 17, Court- 
fees Act a stamp of Rs. 10 was sufficient. 
He relied on Dadnoo v. Somnath (l). 

The Taxing Officer agreed with the 
Stamp Reporter, bub considering the point 
to be of some importance referred the 
case to the Taxing Judge In tho course 
of his order of referenoo he observed that 
the object of the appellant was to set 
aside the whole of tha final decree and as 
such lie should have paid ad valorem 
Court- fee. Ife referred to Bajranni Lai 
V. 2<lahahir Kunwar (2) to show that at 
least in .Allaliahad the practice was to pay 
ad valorem Court-fees in such cases. 

Judgnoent. — I have no doui)t at alL 
tliat tho relief sought by the applicant isj 
to set aside the final decree upon tliel 
mortgage; obviously therefore too ad va-' 
lorem fee must he be paid. 

V.s./r.k. Order accordingly . 

(1) L1911I 7 N. R. R. 41=10 I. O. 73Cv 

(2) L1913] 3.5 All. 476 = 21 T. C. 403. 

A I. R. 1919 Patna 425 (2) 
Full Bench 

Atkinson, Coutts and Manuk, JJ, 

Haglucnand'OL Prosad Misra — Peti- 
tioner — .\pplicaut. 

V. 

It ante h a ra n ■\l<ind a — O j ^ pos i to Pa r t y . . 

Civil Bevn. Nos. Hi and 112 of PUS. 
Decided on I'Ordi Docornher 1913, from 
order of Munsif, Moni»!^\ r. 

Civil P. C. (19U8;, O. 21, R. 97 — 
A-uclioii-purchaser other than decree holder 
— Resistance to possession — He can apply for 
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fresh writ of possession without applying 
under R. 97. 

An auction-purchaser, who is not the decree* 
liolder, having made an application for delivery 
of possession and that application having been 
infructuous by reason of obstruction, is entitled 
to make an application for a fresh writ of posses- 
sion within the period of limitation allowed for 
such an application without applying under 
R. 97, O. 21. (.r 430 O ll 

(b) Civil P.C., (1908) S. 115 — Other remedy 
open — Interference in revision is not allowed 
except for special reasons where such inter- 
ference terminates litigation. 

Per Ailxiiison and — It is the general 

rule of practice that a High Court will not inter- 
fere in revision in any case in which the peti- 
tioner has another remedy, except in very excep- 
tional circumstances. [P 430 C ll 

Per ^lanii'k, J . — When a High Court can, by 
interfering under S. 115 in appropriate cases, 
terminate the litigation, the mere fact tliat an- 
other remedy by suit only lies should not be a 
reason for non-interference. [P 430 C 2] 

Kulioant Sakai — for Applicant. 

Shoroslii Charan Mittey — for Oppo- 
site Party. 

Coutts, J. — This application for revi- 
sion has been referred to us for disposal 
after decision of the question whether an 
auction-purchaser who is not the decree- 
holder, having made an application for 
delivery of possession and that applica- 
tion having been infructuous by reason 
of obstruction of persons whom the 
auction-purchaser alleged to be creatures 
of the judgment debtor, is entitled to 
make a fresh application for delivery of 
possession. 

The application is by the auction- 
purcliassr at a sale in execution of a rent 
decree. The rent decree was passed on 
22nd February 1917 in favour of the 
opposite parties Nos. 4, 3 and 6 against the 
opposite parties Nos. 1. 2 and 3; execu- 
tion vvas taken out and sale proclamation 
issued. On 14th July 1917 the holding 
was sold and purcliased by the present 
petitioner for Rs. 200. The opposite 
parties Nos. 7 and 8, Chandi and Giri- 
dhari, applied to set aside the sale on 
the ground that they were the purchasers 
in execution of a mortgage decree against 
the tenants of a portion of the holding, 
the purchase Ijoing prior to the date of 
the sale in execution of the rent decree. 
This application was rejected on A7th 
November 1917 and the sale to the pre- 
sent petitioner was confirmed on the 
same date. The sale certificate was 
granted to tlie petitioner on 20th Novem- 
ber 1917 and on l9th February 1918 he 
anrlied for delivery of possession under 


O. 21, R. 9o. On 22nd February a peon 
was sent to deliver possession but re- 
turned the writ of delivery of possession 
on the same day with the report that he 
had been resisted by Chomdi, Giridbari 
and several others. On the same day the 
petitioner auction-purchaser complained 
of the resistance and asked for sanction 
to prosecute. On 23rd Feoruary he made 
a fresh application for delivery of posses- 
sion, praying at the same time for the 
deputation of the nazir and for police 
help. 

On the same date the Court ordered 
the issue of a fresh writ. On 25th Ohaudi 
filed an application objecting to the issue 
of a fresh writ and on 26th the petitioner 
withdrew his application of the 22nd in 
which he had complained of the resis- 
tance. On the 28th the Court suggested 
the issue of a fresh writ and the petitioner 
accordingly applied for this. On the 28th 
Chandi again objected to the issue of a 
fresh writ, and on 5th March the Munsif 
rejected the petitioner’s application for 
the issue of a fresh writ, holding that he 
must either proceed under O. 21, R. 97, 
or bring a suit. It is against this order 
of the Munsif rejecting the application 
for a fresh writ that this application for 
revision has been made. The contention 
of Mr. Kulwant Sahai, the learned vakil 
for the petitioner, is that O. 21, R. 97, 
is merely permissive, that the auc- 
tion-purchaser is not obliged to make 
use of the procedure provided by it 
and the succeeding sections and that 
without availing himself of it he may 
make a fresh application under R. 95. 
Tn support of his contention he cites 
various rulings to which I shall have 
occasion to refer later. The main con- 
tention of Mr. Shoroshi Charan Mitter, 
the learned vakil for the opposite party, 
on the oblier hand, is that R. 97 is nian- 
datoi'v in the case of an auction-pur- 
chaser who has been obstructed and that 
he cannot again apply for a fresh writ of 
possession. He further urges that none 
of the rulings referred to by Sahai 

are directly in point and has asked us to 
consider the present case as one of first 
impression: it seems to us desirable that 
we should do so. 

Under the present Code of Civil Pro- 
cedure, a decree-holder applying for pos- 
sessiou of immovable property does so 

under O. 21, R. 35 and O. 21. R. 95. is 

the rule under which an auction-pur- 
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ohaser applies for possession of immo- 
vable property purchased by him at a sale 
in execution of a decree. O. 21, R. 97, 
deals with obstruction or resistance in 
obtaining possession and it runs as 
follows: 

“Where the holder of a decree for the posses- 
3iou of immovable property or the purchaser of 
any such property sold in oxocution of a decree 
is resisted or obstructed by any person in obtain- 
ing possession of the property, he may make an 
appliration to the Court complaining of such 
resistance or obstruction. The 'Court shall fix a 
day for investigating the matter and shdll sum- 
mon the party against whom the application is 
made to appear and answer tbe same.” 

I shall first deal shortly with the his- 
tory of this rule as it appears from the 
corresponding provisions of the previous 
Codes of Civil Procedure. The first of 
these Codes is Act 8 of 1859 (an Act to 
simplify the procedure of the Courts of 
Civil Judicature not established by Royal 
Charter). The sections of this Act, 
which deal with the execution of decrees 
for immovable property, are Ss. 223 to 
231, and S. 226 deals with obstruction to 
a decree-holder. This section isas follows: 

“If in execution of a decree for lands or for 
immovable property the officer executing the 
same shall bo resisted or obstructed by any poc- 
.son, the person in whose favour such decree 
was made, may apply to the Court at auy time 
within one month from the time of such resis- 
tance. The Court shall fix a day for investiga- 
iug the complaint and shall summon the party 
against whom the complaint is made to answer 
tbe same.” 

If then a decree-holder wore obstructed 
in getting possession he was entitled to 
apply to the Court witliin a jiionbh to 
have his complaint investigated: S. 268 
of the Act made tlie provisions of S. 226 
and the succeeding Ss. 227 and 228eiually 
applicable to a purchaser of immovable 
property sold in execution of a decree 
who had been obstructed or resisted. 
Act 8 of 1859 then placed a decree-holder 
and an auction- purchaser, who had lieen 
obstructed, in exactly the same pcsition 
and there was no provision in this Code 
which would bar cither from making a 
fresh application for a writ of possession 
without making an application under 
S. 2S6, The next Code is Act 10 of 1877 
and as the wording of the sections with 
which we are concerned is exactly the 
same as in tlie Coda of 1882, they may be 
'lealt with togetlier. finder these Codes 
the decroo-liolder made an application 
for possession of immovahlo property 
under 8. 230 and Ss. 328 to 333 dealt 
with obstruction and resistance to deli- 


very of possession to a decree-holder 
S.^ 328 is as follows: 

“If, in execution of a decree for the possession 
of property, the officer charged with the execu- 
tion of the warrant is resisted or 'obstructed by 
any person, the decree-holder may complain to 
the Court at any time vyithin one month from 
the time of such resistance or obstruction. The 
Court shall fix a day for investigating the com- 
plaint, and shall summon the party against 
whom the complaint is made to ansv\cr the 
same.” 

By S. 334 the provisions of this and 
other sections dealing with obstructions 
to the decree-holder were made equally 
applicable to the obstructions to obtaining 
possession by the auction purchaser. The 
decree-holder and the auction-purchaser 
then were by the Codes of 1877 and 1882 
placed in exactly the same position, and 
again tliere is nothing in either of these 
Codes which could be held to bar either 
from making an application for a fresli 
writ of possession without adopting the 
procedure provided by Ss. 228 to 233. 

Order 21, Rr. 97 to 103, of tlie present 
Code, are substantially re-enactments of 
the corresponding provisions of the pre- 
vious Codes, the only change being that 
instead of there being a separate section 
which makes the sections regarding ob- 
struction to a decree-holder applicable 
to the case of an auction- purcliaser, one 
set of rules has been enacted for both 
the decree hohler and the auction-pur- 
chaser. Tlie summary procedure pro- 
vided by R. 97 and the corresponding 
sections of the previous Codes lias been 
made applicable in exactly the same de- 
gree to decree-holders and auction-pur- 
chasers, and in none of the Codes is 
there any provision which would bar 
fresh applications for writ of posses- 
sion if tlie summary procedure provided 
is not invoked. Tlie words of R. 97 are 
that the holder of the decree of the auc- 
tion-purchaser “may” apply under the 
rule if ho is obstructed, not tliat he 

must’’ soapi)ly. The rule, in the pre- 
sent as in the previous Codes, is permis- 
sive, not mandatory; it merely jirovides 
an alternative remedy without barring 
any remedy which would otherwise I'ja 
open, and there is nothing in tliis rule 
or in any other rule wliicli would liar 
eitlier a decr30-holder or an auction-pur- 
chaser svho does not choose to avail him- 
self of tliis procedure from making an 
application for a fresh writ of possession. 
It would seem clear then on a considera- 
tion of the wording of R. 97 itself, an I 
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also of the corresponding provisions of 
the previous Codes of Civil Procedure 
that either a decree holder or an auction- 
purchasar may apply for a fresh writ of 
possession without making any applica- 
tion under R. 97. 

Mr. Mitter is forced to concede that a 
decree-holder may, without invoking the 
assistance of the Court under R. 97 and 
beyond the period of 30 days’ limitation 
prescriled by that section, apply for a 
iresh writ of possession, but ha argues 
that this is not so in the case of an auc- 
tion purchaser, although he admits that 
if his writ of possession becomes in- 
fructuous for any other reason than that 
of resistance or obstruction, he may 
apply for a fresh writ. In our opinion 
this is an altogether illogical position 
which is unwarranted by any provision 
of the present or the previous Codes of 
Civil Procedure and it is inconceivable 
that, if a decree-holder can make a fresh 
application for execution under R. 35 
without invoking the aid of R. 97, an 
auction-purcha.ser to whom R. 97 ap- 
plies in exactly the same way should be 
precluded from doing so. It is admitted 
that the i>rocedure provided by this rule 
is intended to be an additional aid to the 
decree- liolder or the auction-ijurchaser, 
as the case may bo, in obtaining posses- 
sion by providing in case of obstruction 
a summary procedure. If the arguments 
of Mr. Mitter were to be, accepted how- 
ever in no sense would R. 97 bo an ad- 
tlilional aid to the auction-purchaser, be- 
cause if lie failed to adof)t tliis particular 
procedure vviiich might not be suitable 
in Ins jja;*l,icular case he would, after 
iiO da>s, be i)reclucled from ever getting 
Ijossession, except by a fresh suit. The 
rule would become mandatory in its 
operation in the case of an auction-pur- 
chaser, it would deprive him of a valua- 
ble right, and we are unable to accept 
the contention that in direct contradic- 
tion of the words of R. 97 and the cor- 
responding sections of the previous Codes 
this was ever the intention of the pre- 
sent Code. I shall now deal shortly 
vviLli the case law on tlie subject. The 
leading case under Act 3 of 1859 is Hun- 
kur Si7igU v. liladko Lall (1). In this 
c ISO it was lield by Phear, -J: 

*■ The judgmeul- creditor may ask the Court 
tu taUo Hctiou agaiast the judgniout-debtor in 
tho matter of the executiou of the decree at any 

(1) 11B74] 21 W. R. 147. 


time within the period of three years from the 
last time that he made any application of the kind. 
He is not limited to a period of 30 days. The 
30 days of S. 2*26 are important as being the 
limit prescribed within which the judgment- 
creditor inaj', by virtue of S. 228, bring in fact 
an action of ejectment against a stranger with- 
out the expense of instituting a regular suit. 
It seems to us that these proceedings in the 
Court below may well enough be carried on 
against the judgment-debtor, even though they 
were not instituted within 30 days after the time 
when the wrongful obstruction was alleged to 
have been put by him in tho way of the judg- 
ment-creditor’s obtaining possession.” 

That is to say a decree-holder might 
make a fresh application for execution 
outside the period of 30 days prescribed 
under S. 226 and without making any 
application under that section. 

I next come to the Code of 1877, and 
here I need only refer to the case of 
Ra77ta$ekara Pillai v. Dharmaraya 
Goundan (2). In that case the decree- 
holders first api)lied for warrant of pos- 
session on 20th September 1880. They 
Nvere resisted on 24th September and the 
warrant was not executed. They again 
api^lied for and obtained a second warrant 
and were again resisted on 25th January 
1S81, after which an application was 
made under S. 328 of the Code of 1887 . It 
was held that limitation would run from 
the second obstruction. The question as 
to whether a fresh application for execu- 
tion could be made by the decree- holder 
without complaining of the first obstruc- 
tion under S. 328 was not even raised, 
and it is clear that the learned Judges 
who decided that case were not in doubt 
on the point, otherwise the question of 
limitation would have been differently 
decided. I next come to the Code of 
1882. The first ruling to wliich I shall 
refer is Balvant Sa^itaram v. B ilaji (3). 

In that, case West. .T.. remarked: 

‘‘The language of the Code in S S2S is that 
the decree-holder may’, not that he ‘must’, pro- 
ceed in the way indicated and the similar langu- 
age of the Code of Act 8 of 1969, haying been 
construed by the Courts to leave an option to the 
judgment-creditor to proceed either summarily 
or by regular suit, the present Code is to be con- 
strued in the same sense, unless a different one 
is i)lainly intended.” 

In the case of Narain Das v. Tlazari 
IjciI ( 4 ), reiiorted at p. 233, Vol. 18, 
1. Tj. R. Attahahad, an application for 
execution v;a9 made, there was resistance, 
execution was again applied for, again 
the re wna resist^ncfl and the question 

L1S821 5 Lvirtd. 113. 

(3) L1884') 8 Bum. C02. 

(4) 11896] 38 All. 233. 
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was whether the Ucnibation of one month 
should run from the date of the first 
resistance or from the date of the second 
resistance. The learned Judges reaffirmed 
the decision in the case of Hamas 'kara 
Pillo.i V, Dharmarajja Goundan (2) to 
which I have already referred and decided 
the case before them in the same way. 

In the case of Baranagore J ate Factory 
Co,, Ltd. V. Rajkumar Rai (5) the Cal- 
cutta High Court held that a decree- 
holder who was resisted in execution of 
a decree for ejectment, might apply for 
possession again and if again resisted 
might complain against the second resis- 
tance. This is exactly the same view as 
was taken in the cases already referred 
to and there can, now, be no doubt that 
a decree. holder may apply for fresh exe- 
cution without making any application 
under O, 21, R. 97. So far all the rulings 
to which I have referred have dealt with 
the case of a decree-holder applying for 
possession, hut in the case of MiUtia v. 
Appasami (6) the same principle was 
applied in 'the case of an auction- pur- 
chaser. The cases of Hamasekara Pillai 
V. Dkarmaraya Goundan (2) and Bal- 
vant Santaram v. Babaji (S), already re- 
ferred to, wore discussed and in the 
course of his judgment, Best, J. referring 
with approval to the case of Balvant 
Santaram v. Babaji (3), said; 

“The language of S. 32S that the decree- 
holder ‘may', not that he ‘must’ proceed in the 
way indicated. There is iheroforo nothing to 
prevent the decree-holder or I'urchasor who has 
been obstructol or resisted io his attempt to get 
possession of the property decreed or purchased 
(as the case may bo) from making a fresh appli- 
cation for delivery , without making any com- 
plaint under S. 328 or S. 331 of the Code,” 

and Muttusami Aiyar, J., in the course 
of his atfirming judgment in tlio same case 
remarked: 

“By declaring in S. 331 that the provision.-^ of 
Oh. lU relating to resistance or obstruction to a 
docioo-holdor in obtaining possession of the pro- 
perty adjudged to him are applicable to resis- 
tance or obstruction to the purchaser of anv 
immovable property at a Court sale obtaining 
delivery of the property purchased, the l-.gislature 
regarded sueii delivery as a step in evocation of 
the decree.” 

Tho learned Judges in the case there- 
fore placel the auction. purchaser and tho 
decreo-holder in the same position as 
regards ohstruofcion or resistance to deli- 
very of possession and hold that failure 
ou the part of either a docrea-holder or 

(6) f 10091 1 I. C. 735. 

<6) [iSOOj 13 Mad. 501=-i lud, Dec. (n.s.)lOC3. 


auction-purchaser to ask for tho summary 
remedy did nob debar them from making 
a fresh application for possession. The 
view taken by the learned Judges in that 
case is exactly in accordance v/ifch the 
view we have already expressed which is 
in our opinion the correct view of the 
law. The present cass therefore is hardly 
one of first impression. It has however 
been urged by Mr. Mibber for the opposite 
party that he is supported in his conten- 
tion by certain remarks made in Barana- 
gore Jute Factory Co., Ltd v. Rajkumar 
Rai (5). The remarks to which he refers 
are at p. 727 (of 13 C.W.N). The learned 
Judges in that case had before them the 
question of a decree-holder and they 
decided, as I have already said, that the 
decree-holder could make a fresh applica- 
tion without making any application for 
summary procedure, but in the ccurse of 

their judgment they remarked: 

“Tbore arc, uo doubt, cases which decide that 
a purchaser who has applied for possession under 
S. 318, Civil P. C , aod been resisted, but wlio 
has not made a further application under S 385, 
cannot be allowed to apply again for a fresh 
writ under 3. 31H.” 

What the cases are to which tliey in- 
tended bo refer is nob clear, hub in any 
event tho case of on auction-purchaser 
was not before them and their remarks 
are merely obiter. Possibly they had in 
mind the case of Kesri Narai?i, v. Abut 
Hasan (7) In that case Aikman, J., 
held that an auction-piirchaser who did 
not make an application for summary 
inquiry, cannot apply for fresh delivery 
of possession after the expiry of blio 
period of 30 days’ limitation. Bub al- 
though Knox, J., concurred, it is clear 
from the views expressed by liim that he 
did nob, in fact, agree, liecause tho lear- 
ned Judge says that he agrees wibli blio 
opinion expressed in M uttia v. Appa- 
sami (f3). This case therefore does not 
support Mr. Mitter’s contention. An- 
other case to which we have lieoii refer- 
red and to which the Judges in the case 
of Baranagore Jute Factory Co. Ltd. v. 
Rajkumar Rai (5) referred is the case of 
V inaykrav Amrit v. Devrao Gorind (8). 
Tliis case has however no hearing on tlie 
subject. Two Punjab cases of Flar Nihal 
V. Sharnji Mai (9) and Ghiilam Muham- 
mad, V, Tfassan Din. (10) are the only 

(7) [lOOll 20 All. 3G5. 

(H) 11 i5:>m. 473. 

fO) UOlOl U r. R. 1910=5 I. O. ^09. 

(10) (.1910} G I. O. 649. 
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cases which support the proposition ad • 
vanced by the learned vakil for the op- 
l)03ite party. The judgments in these 
cases however were by a single Judge; he 
advanced no reasons for his view and we 
must decline to be bound by them. 

So far then as there is any case-law 
bearing directly on the point in issue in 
the present case, the weight of authority 
is in favour of the view tliat an auction- 
jpurchaser who is not the deoree-holder. 
having made an application for delivery 
of possession and that application having 
been infructuous by reason of obstruc- 
tion, is entitled to make an application 
for a fresh writ of possession within the 
period of limitation allowed for such an 
lapplication, without applying under 
R. 97. The finding of the Munsif in the 
'case now before us that the petitioner 
auction-purchaser must either apply 
lunder R. 97 or bring a suit is therefore 
in our opinion wrong. It has been urged 
however that the order rejecting the ap- 
plication for a writ of possession should 
not be set aside on revision in view of 
the fact that the petitioner has another 
remedy, namely by suit. The practice 
as to how far the High Court may inter- 
fere in revision has not been definitely 
settled either in this Court or, so far as 
X am aware, in any of the Courts in 
llndia. But it is the general rule of prac- 
■tice that a High Court will not inter- 
fere in any case in which the petitioner 
has another remedy, except in very ex- 
ceptional circumstances. This, in my 
opinion, is a proper rule of practice and 
ai)plying it to this particular case, I 
would reject this application for revision 
because not only has the petitioner a 
right to sue but in the view of the law 
which I have expressed, he will be enti- 
tled to make a fresh application for a 
fresh writ of possession at any time 
within the period of limitation allowed 
by law for such an application irres 
pective of any provision contained in 

R. 97. 

Atkinson, J. — 1 entirely agree with 
the judgment delivered by my learned 
brother Coutts, J. I desire to add that 
1 wish to express my entire concurrence 
%vith the opinion expressed by him as to 
the practice which prevails in all High 
Courts with reference to the exercise of 
power of revisional jurisdiction under 

S. llo. Civil P. C. 


Manuk, J. — I agree entirely both as 
regards the answer to the question as 
referred to us and with regard to the 
order proposed; but I wish to add a few 
words on my own behalf with respect to 
the practice under S. 115, Civil P. C. It 
is as undesirable as impracticable to lay 
down any definite rule of practice, but 
it is, in my opinion, desirable that ap- 
proximate uniformity of practice should, 
as far as possible prevail, at any rate in 
the same High Court. When the High 
Court can by interfering under S. 115 in 
appropriate cases terminate the litiga- 
tion, the mere fact that another remedy 
by suit only lies should not per se be a 
reason for non-interference. 

v.s./r.k. Order accordingly . 
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haddiv Ham IMarwari and another — 
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Misc. Civil Appeal No. 281 of 1917, 
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^ (a) Execution — Objection that judgment-* 
debtor was dead when decree was made can 
be raised in execution proceedings. 

It is open to the representalives of a judgment' 
debtor to object to execution of a decree on the 
ground tbat the judgment-debtor was dead at the 
time the decree was made against him and that 
the decree was therefore a nullity. [P 431 C 2l 
if! ij! (b) Civil P. C. (1908), O. 22, Rr. 4 and 
6 and O. 34 — Mortgage suit — Defendant 
dying after passing of preliminary decree — 
Final decree obtained without bringing bis 
legal representatives on record — Decree so 
obtained is nullity. 

The procedure prescribed for mortgage suits by 
O. 34, differs from that prescribed by the Transfer 
of Property Act in that it requires a ffnal decree 
to bs passed before execution can take place, and 
before that is done there is no decree or judgment 
that can be executed.* 

Although in a mortgage suit the plaintiff’s 
right to execute the final decree depends in part 
upon the determination of issues upon which the 
preliminary decree was based, no final decree 
can be obtained without a further hearing and 
determination of subsequent issues, and therefore 
in such a suit, the hearing contemplated in 
O. 22, R 6, Civil P. C., must be taken to be the 
final hearing which must necessarily take place 
before a decree capable of execution can be 
passed. 

Therefore where a defendant in a mortgage 
suit dies after the passiug of the 'preliminary 
decree and the final decree is obtained without 
bringing bis legal representatives on the record. 
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the decree so obtained is a nullity and is not 
capable of execution. [P 433 O 2] 

Lalit Mohan Ghosh, Paranasi Prasad 
Jhu?ijhumvalla and Nobe Kumar Choto- 
dhari — for Appellants. 

D. N. Sarkar — for Respondents. 

Dawson-Miller, C. J. — The plaintiffs, 
who are respondents before us, instituted a 
mortgage suit before the Munsif of Bhagal- 
pur against two brothers Bangli Ball and 
Raghu Ball, the property, the subject- 
matter of the mortgage, being owned by 
these defendants jointly as co- parceners. 
On 2nd March 1914 the plaintiffs ob- 
tained a preliminary decree against the 
defendants. On 16th March 1914, Raghu 
Ball died. On 12th May 1915 tlie con- 
ditions of the preliminary decree neces- 
sary to avoid a sale of the mortgaged pro- 
perty not having been complied with, the 
plaintiffs applied for a final decree before 
the Munsif. 

On 26th May 1915 after hearing the 
pleader for the plaintiffs and reading the 
affidavit in support of the application, 
the final decree in the suit was passed 
by the Munsif against Bangli Ball and 
Raghu Ball whose names still appeared 
on the record as defendants, ordering the 
mortgaged property to bo sold. Up to 
this time no steps had been taken by the 
plaintiffs to bring the representatives of 
Raghu Ball upon the record, although he 
had died more than a year earlier. No 
one appeared on behalf of the defendants 
on the application for a final decree, 
which is not surprising in the case of 
Raghu fjall as he had been dead for over 
a year. It appears from tho record that 
the schedule of tho plaintiffs’ costs in 
the application includes a fee for service 
of process. How notice was served upon 
Raghu Ijall vve are not informed, nor is 
tho peon 3 report before us. In due course 
tho plaintiffs proceeded to take steps to 
execute their decree against Bangli Ijall, 
the surviving defendant, and Jangli Ball 
and others, the minor sons and heirs of 
the deceased defendant Raghu [jail who 
were then entered on the record in the 
execution case as judgment-debtors. Tho 
final decree was filed as that of which 
oxoeution was sought. Objection was 
taken on behalf of the judgment debtors 
Jangli Ball and others whose names now 
appeared on the record that the decree 
sought to be exocutel was a nuHity 
having been passed against a dead man 
and couM not bo executed. This objec- 
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tion was disallowed by the Munsif, who 
considered that it was nob tenable at that 
stage and that the executing Court could 
not go behind the decree or enquire into 
its validity. On appeal the District Judge 
upheld the Munsif’s ruling considering, 
that the judgment of the Calcutta High 
Court in Kalipada Sirkar v. Harimohan 
Dalai ( 1 ) was conclusive on the point. 
The representatives of Raghu Ball ap- 
pealed from that decision to the High 
Court. The learned Judges of this Court 
considered that the decisions on the 
point were conflicting and that the matter 
was of sufficient importance to be referred 
to a Full Bencli. The case was accord- 
ingly referred to this Bench for determi- 
nation, the following question being for- 
mulated, namely : 

" Whether it is open. to the representatives of a 
judgment-debtor to object to exeeulion of a de- 
decroe on the ground that the judgment-debtor 
was dead at the time the decree was made against 
him and that the decree was therefore a nullity.” 

In my opinion, this question should be 
answered in the affirmative. The con- 
tention of the appellants is that a decree 
passed against a dead man is a mere 
nullity and cannot be executed unless the 
circumstances bring the case within the 
provisions of O. 22, B, 6, Civil P. C. 
They further contended that under O. 22^ 
R. 4, the suit had abated against the 
deceased defendant before the final decree 
was passed, as right to sue did not survive 
against the surviving defendant alone and 
no application had been made to the 
Court to substitute the deceased’s legal 
representatives as parties within six 
months of bis death or any steps taken 
to set aside the abatement. It is not 
disputed by the respondents that as a 
general proposition it is true to say that 
a decree passed again.st a dead man is a 
nullity, hut they contend that tlie exe- 
cuting Court cannot take notice of this 
defect and is bound to execute the order 
contained in the decree without question 
the only remedy open to tho objectors 
being by a separate suit or by appeal 
from the decree. 

Tlie further contend that tliis question 
does not really arise in the particular cir- 
cumstances of the present case, as the 
hearing terminate.! on or before the 2nd 
March 1914 when tlie preliminary decree 
was passed, and ju.igmeut was Jironounced 
either at that date or fit tlie date of the 
final decree on 2oth 19J5. Jf 

(1) -M r,27=35 I. O. 85G " 
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former date is fco bo taken as that of the 
judgment, then it was passed before the 
death of Raghu Liall who died a fortnight 
later and the plaintiffs’ rights against him 
and his estate were merged in the prelimi- 
nary decree which can be executed against 
his representatives, the final decree being 
merely a part of the procedure necessary 
to enforce the rights conferred upon them 
by the judginent and the preliminary de- 
cree. If on the other hand, the judgment 
must be taken as having been pronounced 
at the date of the final decree in 1915, 
then they contend there can be no abate- 
ment as Raghu Ijall died between the 
hearing and the pronouncement of judg- 
ment within the meaning of O. 22, R. 6, 

which provides as follows : 

“Notwithstanding anything contained in the 
foregoing rules whether the cause of action sur* 
Tives or not, there shall be no abatement by 
reason of the death of either party between the 
conclusion of the hearing and the pronouncing 
of the judgment but judgment may in such case 
be pronounced notwithstanding the death and 
shall have the same force and effect as if it had 
been pronounced before the death took place.” 

ft is convenient to consider this con- 
tention of the respondents before dealing 
with the broader question. In support 
of the first branch of this argument 
the respondents rely on the case of 
Munna hal PurrxLok v. Sarat Chunder 
Mukerjee (2), a decision of Sir Ijawrencc 
Jenkins, C. *1., affirmed on appeal to His 
Majesty in Council as showing that the 
preliminary decree was in itself complete 
and was really that of which execution 
was sought. The passage relied on in 
that judgment merely decides that a de- 
cree under S. 89, T. P. Act is a decree for 
sale which requires no further decree to 
perfect it and that the subsequent order 
required by the procedure proscribed by 
that Act is an order for the realisation of 
the decree. It was accordingly decided 
that an application for such an order was 
an application to enforce a judgment with- 
in Art. 1B3. Ijirn. Act. That decision was 
expressly confined to a consideration of 
the effect of tiie procedure laid down by 
the Transfer of Property Act. The pre- 
sent procedure prescribed by O, 34 of the 
Code of 1908 differs from that of the 
Transfer of I’roperty Act in that it 
requires a final decree to bo passed before 
execution can take place, and until that 
is done there is no decree or judgment 
that can be execu^d. In fact the decree 
I 1914 P. O. 150=42 Cal, 776=42 
l.’A.*e8=27 I. O. 633 (P. O.). 


which was filed for execution in the pre- 
sent case was the final decree. Before 
this can be passed there must be a judg- 
ment determining whether the defendants 
have complied with the provision of the 
preliminary decree, compliance with 
which would bar the plaintiffs’ right to 
the sale. Judgment is defined in the 
Code as the “statement given by the 
Judge of the grounds of a decree or order" 
and it was that judgment which was fco 
be enforced by execution in the terms of 
the final decree. I am of opinion there- 
fore that the judgment which it is sought 
to enforce was that which was delivered 
at or immediately before the date of the 
final decree. 

The question then arises whether 
O. 22, R. 6. applies, Raghu Lali having 
died shortly after the preliminary decree 
w’as passed and about a year before the^ 
final decree. The respondents’ argument 
is based on the hypothesis that the hear 
ing terminated on or before the date of 
the preliminary decree. In my opinion, 
O. 22, R, 6, has no application to the 
circumstances of this case. The hearing 
contemplated in that rule must, I think, 
be taken as the hearing of the issues upon 
which judgment was to be delivered 
determining the plaintiffs' right to a final 
decree, vvhicli alone could be executed. 
Although the plaintiffs’ right to execution 
depended in part upon the determination 
of the issues upon which the preliminary 
decree was based, no final decree could be 
obtained without a further hearing and 
determination of subsequent issue and I 
think it must be taken that the hearing 
contemplated in O. 22. B. 6 was the final 
hearing which bad necessarily to take 
place before a decree capable of execution 
could be passed. It follows therefore if 
this view be accepted that Raghu Ball 
did nob die between the conclusion of the 
hearing and the prounoement of judgment 
and that wlien the judgment was pro- 
nounced and a decree passed against him 
the suit as against him had long abated. 

It remains fco consider whether the 
decree or that which in the present case 
purports to be a decree can he objected to 
in execution proceedings on the ground 
that it is a nullity having been passed 
against a person who died before thehear- 
ing and before judgment. I am unable 
fco distinguish the present case from that 
of N arendra Bahadur Chand v. Gopal 
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Sah (2), where the same question arose 
for determination and was decided in the 
affirmative. Another instance where the 
'Oalcutba High Court decided that a 
^eoree passed against a dead person is 
incapable of execution is the case Boop 
Narain Singh v. Ramayee Singh (3), 
■decided in 1878 where the application 
for execution was made under S. 11. Act 
23 of 1861. There are numerous later 
oases where a decree passed in favour of 
or against a dead person has been pro- 
nounced to be a nullity and incapable of 
•execution. Imdad Alt v. Jagan Lai (4), 
Vishvanath Lnyanoha v. Lallu Kabla 
<5), and Suhramania Aiyar y. Vaithi- 
natha Aiyar (6), are cases where the 
High Courts of Allahabad, Bombay and 
Madras have upheld an objection taken 
in execution of decrees of this nature. 
The learned Vakil for the respondents 
however has urgently called our atten- 
tion to the decision of the Calcutta High 
Court in Kalipada Sirkcar v. Hari- 
'mohan Dalai (7), which decided that the 
validity of a judgment cannot be im- 
peached in execution proceedings on the 
ground that a lunatic plaintiff wes re- 
presented in the suit by a person not 
legally competent to act in that capacity. 
There are no doubt dicta in that judg- 
ment which if taken as of general appli- 
cation and apart from the context would 
be wide enough to include tlie present 
case. The following passage occurs at 
page 632 (of 44 Ca^.) of the report 

It is indisputable that the Court executing a 
■decree must lake the decree as it stands and 
bad no power to go bebiod tbo decree or to en- 
tertaiu an objection to the legality or to correct- 
ness of the decree ’* 

There are other similar expressions to 
be found in the judgment to the elfect 
that the validity of the decree cannot be 
questioned by the executing Court. The 
proposition here laid down would appear 
to be wide enough to cover not only a 
decree which is voidable but one which 
is void ah initio and if this is intended 
to be the meaning of the passage quoted, 

J must respectfully decline to accede to 
that proposition. A passage at the end 
of the judgment however would seem to 
indicate that such was not the intention 
After referring to the principle laid down 

(2) [19131 20 1.0.506. — 

(3) [1^*791 3 C. L. H. 192. 

(4) [18951 17 All- 478. 

(6) [19091 4 I C. 13-. 

(6) [19151 38 Mad. C82=3l I. C. 198 
(7J [1917] 44 Cal. 027=35 I. O. 8cC. 
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by Lord Cottenham in Chtick v. Cremer 
(8) that every order and judgment how- 
ever erroneous is good until discharged 
or declared inoperative the judgment 
proceeds: 

“This no doubt assumes that there is a valid 
decree in existence that is an adjudication by a 
Court of Justice, a decree or order which has 
not ceased to be operative and is capable of 
execution.” 

If the broad proposition that an en- 
quiry into the validity of a decree is 
in all cases outsice the functions of the 
executing Court must be taken subject to 
the proviso that there is a valid decree 
in existence, it would seem to follow that 
in the opinion of the learned Judges who 
delivered that judgment the limitations 
imposed on the executing Court are re- 
moved if there is no valid decree which 
it can execute. I am unable to accept 
the view that it was their intention to 
lay down the broad proposition contend- 
el for, that in no ease can the validity of 
a decree be called in question by the 
executing Court when at the same time 
the proposition is restricted to cases 
where there is a valid decree inexistence. 

It should be unnecessary to point cut 
the distinction between that which is 
void and that which is merely voidable 
but a failure to bear this obvious distinc- 
tion in mind is apt to lead to confusion 
and to the use of language which does 
not accurately express the meaning in- 
tended. That which is void can be 
treated as nonexistent and of no bind- 
ing force or effect; that which is 
merely voidable is valid and binding 
until it is declared to be invalid be 
a competent tribunal. In the latter 
case the executing Court js not compe- 
tent to make such a declaration; in the 
former case neither the executing Court 

nor any other tribunal is bound to take 
notice of that which is a nullity although 
it may take the form of a decree. 

The decision in Kalipada Sirkar v 
JIarimohan Dalai {7) was based mainly 
upon the judgment of Judicial Commit- 
tee in liashidunnissa v. Muhammad 
Ismail Khan (9) and tlie facts were simi- 
lar. The latter case however is no au- 
thority for the proposition now contend- 
ed for. The basis of that judgment was 
that objection could not be taken in exe- 
cution proceedin gs by a person who is 

(8) [1840] 2 Phil. 113. 

(9) [1909] 31 All. 672=36 I. A. 168—3 

I. C.864. (P.C). 
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nob a parby nor a represenbative of a 
parby bo bho suit in which the decree was 
passed within the meaning of S. 244, 
Civil P. 0., 1882. In the present case 
it is not disputed thab the appellants 
wore the representatives of a person who 
was a party to the suit. They were so 
treated by the respondents who made 
them parties to execution proceedings in 
their representative capacity, and as 
such they were competent to take proper 
objection to the execution of the decree 
before the executing Court and if my 
view expressed above is right thab Court 
was bound to hear the objection. In any 
case if the decree is void, it can and 
ought bo be disregarded without any for- 
mal proceedings to set it aside and the 
Court has no jurisdiction to execute it 
against the property of the deceased de- 
fendant. In my opinion this appeal 
should be allowed and the order of the 
District Judge affirming the order of the 
Munsif, in so far as it refused to hear 
the appellants objection, should be set 
aside and the case referred back to the 
executing Court to hear the objection ac- 
cording to law. The appellants are en- 
titled to their costs of the appeal here 
and in the Court below. 

Coutts, J. I agree with the learned 
Ciiief Justice that this appeal must be 
aliovved. The appeal arises out of an 
order passed by the District Judge of 
Bhagalpur, confirming the decree of the 
Munsif, refusing to entertain an objection 
made in certain execution proceedings 
that the decree having been passed 
against a person, who was dead at the 
time of the decree was a nullity. The 
facts of the case are shortly that one 
Ciaddu Ram Marwari, obtained a prelimi- 
nary decree for the sale of certain morb- 
giiga property against two persons Bangli 
fjall Sahu and Raghu Dali Sahu. This 
preliminary decree was passed on 2nd 
March 1914. On 16th March 1914, Ra- 
ghu Dali died, bub in spite of this on 12bh 
May 1915, or more than a year later, 
Daddu Ram applied for a final decree 
against Bangli and Raghu. The 22nd 
May 1915, was fixed for the hearing of 
this application. From the fiual decree 
it appears that the matter was heard on 
that day, and no objection being made, a 
final decree for the sale of the property 
mortgaged was passed. Subsequently 
Daddu Ham applied to execute the decree 
against Bangli Jjall and the representa- 


tives of the deceased judgment-debtor 
Raghu Dali. His legal representatives 
objected on the ground that the final de- 
cree against Raghu was a nullity, but 
their application was rejected on the 
ground that the executing Court could 
nob go behind the decree. On ap- 
peal to the District Judge he upheld the 
decision of the Munsif on the authority 
of Kalipada Sirkar v. Harimohan Da- 
lai (7) and it is against this order that 
the present appeal has been filed. 

The appeal was first heard by a Divi- 
sional Bench of this Court, whigh, in 
view of the importance of the question 
involved, referred it to a Full Bench for 
a decision of the question, whether it ia 
open to the representatives of a judgment- 
debtor to object to the execution of a de- 
cree on the ground thab the judgment- 
debtor was dead at the time the decree 
was made against him and the decree 
w’as therefore a nullity. The general 
proposition is not denied that a decree 
against a dead person is a nullity, but^ 
two arguments have been addressed to ua 
to show that the decree In the present 
case is not a nullity. 1 am doubtful 
whether under the terms of the reference 
it was open to the respondent to raise 
this question, but as it has been argued 
at some length and as it is of importance,, 
it has been considered. The first conten- 
tion is that the decree which was to be 
executed was the preliminary and nob the 
final decree and the second is that even if 
this were nob so, the decree is saved from 
being a nullity by the provisions of 
O. 22. R. 6, Civil P. C. 

With regard to the first point it is 
true that the date of the decree given in 
the application for execution is the date 
of the preliminary decree but the decree 
which the Court was asked to execute, 
a copy of which was attached to the ap- 
plication, was tlie final decree. Nor 
could the executing Court have consi- 
dered an application to execute the pre- 
liminary decree alone in a case in which 
both a preliminary and a final decree had 
been passed. 

The second point urged is that even 
assuming that the decree which was to 
he oxecuted was the final decree it was 
saved from being a nullity by the provi- 
sions of O. 22, R. 6, Civil P. C. the con- 
tention being that the hearing referred 
to in that rule in cases such as the pre- 
sent is the hearing before the passing of 
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the preliminary decree. This conten- 
tion cannot be accepted. It is clear that 
the cases contemplated by the rule are 
cases in which after the hearing is com- 
plete judgment is reserved and a party 
dies before the judgment can be deli- 
vered. It was nob intended to provide 
for a case such as the one now before us 
where the party has died after the pre- 
liminary decree and before the passing of 
the final decree. Although the basis of the 
final decree is the preliminary decree it 
does not conclude thematter for there are 
oertaiu matters which it is necessary to 
consider before the final deciee can be 
passed the most important being whether 
the whole or any part of the debo has 
been paid and whether any sale of the 
property is necessary. To decide this a 
hearing is necessary and in the present 
case as would appear from the final 
decree there was such a hearing. After 
this hearing the order or judgment on 
which the final decree is based was passed 
and it is this hearing wliich in my opi- 
nion is referred to in O. 22, R. G, Civil 
P. C. In this case then the defendant did 
not die between the hearing and the 
judgment but more than a year before 
the hearing tlie case therefore is 
not covered by O. 22. R. 6/ Civil P. C. 
and is not saved by this rule. From 
another point of view alsodt appears that 
the final decree was a nullity. Rughu 
Liall die! on IGbh March 1911, but the 
final decree was not passed until 12th 
May 1915. The suit therefore so 
far as lie was concerned had abated 
and no decree could be passed against 
him. That a decree agaiusb a dead 
person except in the peculiar circum- 
stances of O. 22. R. G, Civil P. C. is a 

nullity, has also been held in a series of 
rulings. 

Representatives of Giren'lranath Ta- 
fjore V. ilaronath Hoy (10), Hoop 
t^arain Sinyh v. liamayee Sinyk C'l), 
Janardhan Kri.-ikna Padhye v. Ham- 
chandra Vithal lianade ( 11 ). Vishvanath 
Drujauoha v. Lalht, Kabla (5), Imdad 
Ati V. JcKjaii Hal (4), Sahraman ia Aiyar 
V. Vaithinatha Aiyar ( 6 ), Topanrom 
Natliitram v. Telcdiand (12), Narendra 
Bahadur Ckand v. Gopat Sah (2). Tlio 
question now rern tins whether the decree 
l)eing a nullity the executing Court can 

(10) tlHOS"; 10 W. ll 455. 

(11) 11902} 26 Bom. 817. 

(12) tl9l2J 5 S. li, R. 200=15 1.0.632. 


refuse to execute it. On the face of it, it 
would appear that it not only can but! 
that it must so refuse because the decree! 
is not in fact a decree at all and there isl 
nothing which can be executed. This* 
was the view taken in the rulings, — Re- 
presentative of Girendranath Tagore v. 
lUirojiath Roy (lO), Roop Narain Singh 
V. Ramayee Singh (3), Imdad AH v. 
Jag an Hal (4), Sxibramania Aiyar v. 
Vaithintha Aiyar (6). Topanram Nathu- 
ram v. Jekehand (12) and Narendra 
Bahadur Chand v. Gopal Sah (2). 

The learned District Judge has relied 
on Ilalipada Sirkar v. Ilarxmohan 
Dalai (7) decided by Mookerji and 
Cnening, J.J. This case is however clearly 
distinguishable from the present case 
and does not in fact support his view. 
The decision in this case was based on 
the Privy Council decision in Rashidun- 
nissa v. Muhammad Ismail Khan (9). 
In that case the plaintiff a minor girl 
sued for a declaration that certain 
decrees and sales in execution were in- 
valid so far as she was concerned chiefly 
because her sister who was a married 
woman had in the suits in which tliose 
decrees were made been improperly ap- 
pointed her guardian ad litem. It was 
contended bythe defendants that thesuit 
was barred by S. 2U, Civil P. C.. Ift82. 
It was held by tlio Subordinate Judge that 
thesuit was not barred and the plaintiff’s 
suit was decreed. The High Court set 
aside this decision holding that the suit 
was barre-l. but on appeal fo the Privy 
Council this decision of the High Court 
was set aside, their Lordships observing 
that 


fc>ection 244, Civil F. C., applies to the ques- 
tions arising between pirties to the suit in 
which the dcciea was that is to say bet- 

ween parties who hive b:ien propcrlv made par 

Ues ill accordance with the provisions of tho 
Cole. Their Lordship-^ a,”reo with the Snbor- 
diuato Judge, that the apoelUnt was never a 
party to any of those lu tlio proper son.se of 

ilie term. Her sister . . . was a married woman 
and ^therefore wa.^ vlls'iualifiod nrider S. JG7 of 

the Code from being appointed guardian for the 

suit. ’ 


in (1 1 1 PkIiJ it V. iJdn 

Dalai (7) the plaintiff w’s a lunnt 
was reprosented by his wife. Th 
was disiiiisso I an 1 costs worn alio 
tho dofontlant. lOxeoution was 
for a.g.iinsfc tho plaintiffs son, tho 
till' having rliod in tlv* iriberA -vl. 
execution procoedin;; ■ tho lunatic’s 
was a]>t)ointod guardian a I litem 
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wo.l to 

sought 

plain- 

1 n the 
■•V idow 
of her 



1919 


436 Patna Jungli LiALii v. Ladbu Ram (FB) (Manuk, J.) 


infant son and she objected that when 
she was appointed guardian for the luna- 
tic in the suit she was a minor. The 
executing Court overruled this objection 
and on appeal to the High Court the de- 
cision was affirmed. The case, as I have 
already said, was decided on the autho- 
rity of Hashidunnissa v. Muhammad Is- 
mail Khan (9). The case now before us 
however is an entirely different one. In 
the cases Kalipada Sirhar v. Hai'imo- 
hnn Dalai (7) and Hashidunnissa v. 
Muhammad Ismail Khan (9) there was, 
at the time of passing the decree a person 
in existence against whom a decree could 
be passed. That person was improperly 
represented and the decree was liable 
to be set aside but until it was set aside 
it was valid and operative and this being 
so, the executing Court was not entitled 
to go behind it and question its legality 
or validity. In the case now before us 
there was no person in existence against 
whom a decree could bo passed, the de- 
cree was a nullity, it was incapable of 
execution and the Court, so far as the 
deceased defendant was concerned, had 
before it no decree which could be execu- 
ted. It is true there are several obser- 
vations in the judgment of Mookerji and 
Cuming, JJ., which would seem to cover 
a case as the one before us, but from the 
concluding words of their judgment it is 
clear that it was not the intention of the 
learned Judges that they should do so, 
because after quoting the words of L/ord 
Oottenham in Chuck v. Cremer (8) they 

tijSs no doubt assumes that there is a valid 
decree in existence that is an adjudication by a 
Court of justice a decree or order which has not 
ceased to be operative and is capable of execu- 
tion.” 

The decision does not cover the case 
now before us and neither this decision 
nor the decision in Hashidunnissa v. 
Muhamad Ismail Khan (9) is any 
authority for the proposition that when 
a decree is a nullity by reason of having 
been passed against a dead defendant the 
executing Court cannot refuse to execute 

it. 

Manuk, J. — This miscellaneous ap- 
pral comes before us on a reference 
made by the Divisional Bench. In order 
to understand the precise question for 
our decision it is necessary to set out the 
facts. The respondent instituted a suit 
on a mortgage against two persons, 
Bangli Lall Sahu and Raghu Ball Sahu. 


On 2nd March 1914, he obtained a pre- 
liminary decree which is not before us* 
On I2th May 1915 the decree holder ap- 
plied under O. 34, R. 6 (2), for a final 
decree against both the above-named de- 
fendants. On this application notices 
were apparently directed to issue on 
them and 22nd May 1915 was fixed for 
hearing. There being no appearance on 
that date on behalf of the defendant 
Raghu Ball Sahu, a decree was passed 
against both the defendants in the fol- 
lowing terms : 

” Upon reading the preliminary decree for 
sale made in the above suit on 2nd day of March 
and tbe petition of the plaintiff named above dated 
12ch May 1915 aud the affidavit of Ohandl Pra- 
sad, karpardaz of the plaintifi. affirmed on 11th 
May 1915 and after hearing Babu Dhirendra 
Nath Sen, pleader for tbe plaintiff, aud none 
for the defendant and it appearing that tbe 
amount declared due by the sa’d preliminary de- 
oree has not been paid, it is ordered that the im- 
movable properties mentioned in the said decree 

and specified at the foot thereof be sold by 

public auction, etc., etc.” 

This decree is dated 26bh May 1915. 


On 16th July 1916 the decree-holder ap- 
plied for execution by sale of the mort- 
gaged properties, but this application 
proved infructuous for reasons with 
which we are not concerned. On 4th 
April 1917, he again applied for execu- 
tion by sale of the mortgaged properties. 

In this application in the appropriate 
column he stated the date of the decree 
to be 2nd March 1914, which is in fact 
the date of the preliminary decrees. 
With his application however he filed a 
copy of the final decree of 26th May 1915 
as the decree which he sought to execute. 
The appellants who are sons of Raghu 
Ball then objected to the execution on 
the ground that their father Raghu Ball 
had in fact died on 16th March 1914 
and that therefore the decre'e of 22nd 
May 1915 was incapable of execution as 
being passed against a dead person. The , 
learned Subordinate Judge after hearing 
the parties passed the following order 


on 30th June 1917 : 

” This is a case under S. 47. There are two 
main objections in this case. One is tha 
decree is not valid inasmuch as it was pass 
against a dead person. This objection . 

tenable at this stage and the executing Court 
ort KAvnT»H t.bft decree. This objeo i 


therefore fails.” 

It may be convenient to add that we 
are not concerned with the second grouu 
of objection which was also disallowe 
An appeal against this order was pre- 
ferred to the District Judge, who on 
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28th August 1917 dismissed the appeal 
in the following terms : 

“ It is correctly laid down by the Munsif that 
the executing Court cannot go beyond the decree. 
The latest ruling in Kalip'ida Sirkar v. Hari- 
mohan Dalai (7) is conclusive on the point.** 

The respondents then appealed to this 
Court, wheni it appeared that this Court 
had held in Mt. Muna Koer v. Durga 
Prasad (13), that an objection such as 
theirs may be preferred under S. 47, 
Civil P. C. It also appearing that there 
was a conflict of authority on the ques- 
tion in other High Courts, the appeal 
was referred to a Full Bench and thus 
comes before us. The learned vakil for 
the appellants concedes that it is now 
settled law that the correctness or valid- 
ity of a decree cannot be questioned in 
execution proceedings, but contends that 
the decree passed against Raghu Ijall on 
26th May 1915, some 14 months after 
Raghu had died, was a nullity, that is 
it was only something which purported 
to be a decree and incapable of execution 
at all, and that therefore such an objec- 
tion may be maintained under S. 47 by 
Raghu Ball’s representatives. His argu- 
ment in support of this contention pro- 
ceeds on two main lines : (1) S. 50, 

Civil P. C., is the only provision in the 
law with respect to the execution of 
decrees against a deceased judgment-deb- 
tor, and this section is conversant only 
with cases in which the judgment-debtor 
was alive when the decree was passed. 
The decree in S. 50 must mean a decree 
which is not a nullity and there is no 
provision referable to a decree against a 
man already dead, other than the pro- 
visions of O. 22. (2) Under O. 22, R. 4 

the right of the plaintiff to sue did not 
survive against Bangli Ball alone but 
against the sons of Raghu Bal as well. 
Consequently under that rule, road with 
Art. 177, Bim. Act, the legal representa- 
tives of Raghu Bal had to bo made parties 
within six months from the date of Raghu 
Bal a death. No such substitution having 
been made, the suit as against Raghu 
Bal abated, and once abatement has taken 
place no order can be passed in tlie suit 
till that abatement is set aside under 
O. 22, R. 9 on an application to be made 
wiihin 60 days from the date of a])ate- 
ment (Art. 171, Bim. Act). There hav- 
ing been no such application there was 
i n fac t no suit pending as against Raghu 

(13) L1917] 2 Pat. L. J. 192=39 iTc, 172. 


Bal on 26th May 1915 and so no decree 
could have been passed against him. In 
support of his contentions the learned 
vakil cites the following oases : Repre- 
sentatives of Girendranath Tagore v, 
Huronath Roy (10), in which it was held 
that whenasuit is instituted and a decree 
passed against a person who was dead at 
the time thesuit was instituted the decree 
cannot be executed against his legal re- 
presentatives, and that S. 210 (Act 8 of 
1859) contemplates only the case of a 
person who being alivo when the decree 
is passed dies before execution has been 
fully had. It may be noticed that S. 210 
Act 8 of 1859 ran as follows: 

“If any person against whom a decree has 
been made shall die before execution has been 
fully had thereof, an application for execution 
thereof may be made against the legal represen- 
tative of the estate of the person so dying as 
aforesaid.” 

The 'language of that section is sub- 
stantially similar to that of S. 60 of the 
present Code and I am of opinion that 
S. 50, like the old S. 210, does not in- 
clude or provide for the case of a person 
against whom a decree is made having 
died before the decree is made. As was 
pointed out by Macpherson, J., in that 
case: 

“It is little to be wondered at that the Code does 
not provide for such a contingency, for it would 
not readily occur to ordinary minds that decrees 
would ever bo asked for or mado against dead 
men .’* 

It was held that the decree could not 
be executed against the legal represen- 
tatives of the deceased, and the entire 
execution preceedings were quashed. In 
Roop Narain Singh v. Ramayee Singh 
(j) the sole defendant to a suit died be- 
fore the decree was passed against him 
on the supposition of his being still alive 
and nobody was substituted in his place. 
On these assumptions the Calcutta High 
Court held that; 

“when the decree purporting to bo a decree 
against Sbeo Narain was mado, there was no one 
in being against whom it was made and that as 
a consequence the decree was void,” 

and the decree-holder could not bo allow- 
ed to proceed with the execution which 
was objected to by the heirs of tlie de- 
ceased judgment-debtor. In Imdad AH 
V. Jogan Ral (4) the suit had been in- 
stituted against two persons; one of them 
died before the decree was made, but a 
decree was made as against both vvitliout 
any representativ'e of tlte deceased de- 
fendant being brought on the record. An 
appeal from that decree by the latter 



438 Patna Jungli IjALIj v. Laddu Ram (FB) (Manuk, J.) 1919 

<^0f0ndant’s r0pr0s©nfeafciv0 was dismissed below had allowed execution, but the 


on the ground that he had no locus standi 
to appeal as he had not been made a 
party to the record of the suit. The de- 
cree-holders then took out execution and, 
without any notice to the legal represen- 
tative of the deceased defendant, were 
put in possession of the property. The 
deceased’s legal representative then ap- 
plied to the Court to hold that the de- 
cree was null and void and incapable of 
execution and to restore him to possession. 
The Munsif dismissed his application. 
The High Court (Sir John Edge, C. J. 
and Banerji, J.) held that the decree was 
so far as the deceased defendant’s repre- 
sentative and her interest in the property 
are concerned, a void decree and incap- 
able of execution and that the proceed- 
ings in execution were ultra vires and 
without jurisdiction and the application 
of the objector was one to be dealt with 
under S. 244. The proceedings in exe- 
cution, so far as the deceased defendant’s 
property was concerned, were set aside 
and the objector was directed to be res- 
tored to possession. In Janaj'dhan 
Krishna Padhye v. B.amchandra Viihal 
Banade (l 1) at the date of the hearing of 
an appeal the appellant was dead, but 
neither his pleader nor the Court was 
aware of the fact, so the appeal was 
heard without any substitution and the 
decree of tlie lower Court against the ap- 
pellant confirmed. The appellant’s son 
then applied to have his name placed on 
the record and the appeal re-arguad on 
the ground that his father had died before 
the appeal had been heard. In these 
circumstances the High Court held that 
the decree of the appellate Court was a 
nullity. 

In Vishvanath Dnyanoba v. Lallu 
Kabla (5), after the conclusion of the 
evidence l)ut before the argument, the 
plaintill died and the Court pissed a 
ilecree in his favour, though his sons 
had nob been brought on the record as 
his representatives. It was held by the 
Bombay High Court on a construction of 
O. 22, R. 6, that the hearing had not con- 
cluded when the plaintiff died and that 
the decree was ‘absolutely a nullity.” It 
is noteworthy that the legal representa- 
tive in that case had preferred an appeal 
against the decree but had withdrawn it, 
and then resisted, on the ground before 
mentioned, the application of the decree, 
holder to execute the decree. The Courts 


High Court held that there was nothing' 
that could be executed and the applica- 
tion to execute must be rejected. 

The facts in Narandra Bahadur Ohand 
V. Gopal Sail (2) were that the decree- 
holder sought to execute a decree against 
the objector as being the legal represen- 
tative of one Kishen Hayal, who died on 
13bh February 1905 before the decree- 
holder’s appeal to the High Court was 
heard, decided and eventually decreed on 
26bh April 1905, though the appeal had 
been filed in Kishen Dayal’s lifetime 
against him as a respondent. One of the 
main objections of the objector was that 
the decree was a nullity inasmuch as it 
was passed after the death of Kishen 
Dayal and so could nob be executed. It 
was argued on his behalf that the decree 
being a nullity it was not necessary to 
have it set aside. From the report it 
appears that the decisions in Imdad Ali 
V. Jagan Lai (4) and J anardhan Krish- 
na Padhye v. Ramdiandra Vithal Ranade 
(ll) were cited in argument in support 
of the objector’s contentions. The deci- 
sion in Brojo Lai Rai Ohowdhury v. 
Tara Prasanna Bhattacharji (14) was 
also referred to at the Bar. The conten- 
tions on the other side wore that the 
executing Court could nob go behind the 
decree and that, so long as the decree sub- 
sisted the decree-holder was entitled to 
have it executed against the judgenent- 
debbor’s legal representative. The learned 
Sir Lawrence Jenkins, C.J , held that the 
application to execute was not tenable, 
having regard more particularly to S. 50, 
Civil P. C, It is noteworthy that in 
framing the question for the Court’s de- 
cision the learned Chief Justice refers to 
the judgraent debbor on the decree record 
as '*a person against whom the decree 
purports to have been passed.” 

The decision in Subramania Aiyar v. 

V aithinatha Aiyar (6) is bo the same 
effect. There it was contended that the 
decree in execution, although passed after 
the death of the defendant and before 
his legal representatives were impleaded, 
was not void, but must be set aside under 
separate proceedings before it can be 
treated as a nullity. Oldfield, J., held 
that the decree under execution was null 
and void, that proceedings to avoid it 
were unnecessary and that as the objec- 
tion was bo the ju risdiction of the 

( fir ' s " (jtltj. 188 “ 
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Court to pass the deoreo the objection 
was rightly considered and allowed 
in execution proceedings. Goda Goopu- 
ramier v. Siindarammal (l5) was dis- 
tinguished as referable to the case of 
a deceased plaintiff and the Bombay and 
Allahabad decisions alluded to above 
•were followed. 

In Mt. Muna Koer v. Durga Prasad 
(13) on facts precisely similar to those 
in Narendra Bahadur Chand v. Gopal 
Sah (l), referred to above, Mullick and 
Jwala PrasaS, JJ., held in this Court 
that as the objection was that the de- 
ceased was not a party to the suit at the 
time it was decreed on appeal, the ques- 
tion as to whether execution could pro- 
ceed against his widow fell within S. 47, 
Civil P. C. We were also referred on 
behalf of the appellants to Arjun Das v. 
Gunendra Nalh Basu Mullik (16), in 
which a sale held after the death of a 
judgment-debtor in execution of a decree 
against him was set aside, and to the 
dictum in Gulab Sao v. Chotodhury Ma- 
dho Dal (17) that an order without juris- 
diction must be regarded as a nullity and 
need not be judged to be such by formal 
and direct proceedings to have it vacated 
or reversed. But these two cases do not 
really touch the questions which we have 
to decide, namely whether the decree 
itself can be regarded as a nullity and 
can be attacked on that ground in exe- 
cution proceedings. 

Mr. D. N. Sarkar on behalf of the 
respondent, while admitting the broad 
proposition that a decree passed against a 
deid person may under certaiu circum- 
stances be a n>iUity, contends that this is 
not universally true since O. 22, R. 6. 
was introduced into the new Code of 
Civil Procedure of 1908. As I under- 
stand his argument it comes to this; that 
in the case before us there was in fact no 
abatement inasmuch as tlie preliminary 
decres must be .taken as the concluding 
point of the suit both as to hearing and 
pronouncing of judgment (O. 22. R. G) 
and that as Raghu Liall was adiitittedly 
alive on that date, the j)rovi 3 ionR of 
O. 22, Rr. 4 and 9, have no application 
to the case. To support this contention 
the learned vakil first pressed upon us 
the fact that thedocree holder ha 1 really 
applied to execute tlie preliminarv de- 

(15) [lOOn .‘^3 M.ai. 107 =3 T. O. 739. 

(16) tl915T 27 1. C. 234. 

(17) L1905] 2 C. L. J. 334. 
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oree ; but when the learned vakil’s at- 
tention was drawn to the record itself he 
abandoned this position. Pie maintains 
however, that the order absolute which 
used to be passed on such suits under 

S. 89, T. P. Act, now equivalent to 
the decree for sale under O. 34, Cl. (2), 
Civil P. C., was really a step in execu- 
tion, and not a continuation of the suit 
itself. 

In Munna Ba'l Parruck v. Sarat 
Chunder Mukerji (l) the Calcutta High 
Court very clearly * pointed out the rea- 
sons for the repeal of S. 89, T. P. Act, 
and the substitution therefor of O. 34, 
R. 5 (2). the 6rst of which reasons was 
the conflict of decisions as to whether 
an application for an order under S. 89, 

T. P. Act, was an application in execution 
or not. Sir Ijawrence Jenkins, C. J., 
observed that the scheme, whereby this 
conflict was to be composed, was by 
making it clear that an application 
which is to follow on a preliminary de- 
cree for sale was not to be an application 
in execution inasmuch as the next step 
under O. 34, R. 5, is not for an order 
for sale but for a decree for sale. In ray 
opinion it is clear that under the pre- 
vious law no supplemental decree but 
ouly an order was required ; while under 
the present law the preliminany decree 
is an incomi)lebe decree and requires a 
further decree before tlie execution stage 
can be entered upon. Tliat being so the 
proceedings between the preliminary 
decree and the final decree must be pro 
ceedings in the suit itself and there must 
he a further hearing before pronouncing 
of the final judgment on which is based 
the finp-l decree. In the nature of things 
many questions may arise between the 
parties to the suit reqviiring the considera- 
tion of the Court before passing a final 
decree for sale : see Uiramoiiy Biswas v. 
I^Iusa Kliaa. (l8). 'J'he occasions on» 
which the Court applies its mind to 
such questions in the presence of the 
parties or one of the parties are un- 
doubtedly hearings within the meaning 
of O 22, K. 6. If necessiry. the appel- 
lants can also call in aid the definition 
of a “julgment” in S. 2 (9), and the 
explanation to the debnition of a decree 
in S. 2 (2), Civil P. G. AppUing tliese 
tests to the present case, it is obvious, on 
the face of tlio final decree of 2Gth May 
19 !5. that the i) 2 _eli»riinarv decree of 2a I 

Ii'b) tiyid) 7 1. C. 025.’ 
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March 1914, the petition of the plaintiff 
of liith May, the affidavit of his Kar- 
pardaz of 11th May, and the arguments 
of the vakil v^ere considered and heard, 
and this hearing was 14 months after the 
death of Baghu Lall without any re- 
presentative of his having been brought 
on the record. In my judgment there- 
fore O. 22, B. 6, has no application to 
the facts of the case and the respondent’s 
contention on this head must fail. 

It is next argued however on behalf of 
the respondent that the appellants in 
any case are not entitled to take this ob- 
jection in execution proceedings and he 
relies on Kalipada Sirkar v. Harimohan 
Dalai (7). Now that was a case in which 
a suit was instituted by one Mohamaya 
Dasi as manager of her lunatic husband 
and the defendant objected to the suit 
on the ground that Mohamaya Dasi was 
a minor when she was appointed 
guardian ‘under Act 35 of 1858. The 
Subordinate Judge finding that she was a 
minoi* dismissed the suit and allowed 
costs. The defendant applied for execu- 
tion with respect to those costs against 
the infant son of the lunatic under the 
guardianship of his mother, the lunatic 
having died in the interval. With her con- 
sent she was appointed guardian ad litem 
and on the merits objected that when the 
decree for costs was made in the original 
suit she was herself a minor incompetent 
to act as next friend of the lunatic and 
that the decree was consequently illegal 
and ultra vires and incapable of execu- 
tion against the estate of her husband in 
the hands of his minor son. The ques- 
tion for determination was, to quote the 
words of the judgment of the High Court: 

“Whether the validity of the decree can be 
questioned in execution proceedings, on the 
ground that as the lunatic plaintiff was not pro- 
perly represented by a competent next friend in 
the suit, auy operative decree for costs could not 
have been made against him.’* 

The question was answered in the 
negative, the real ground for which ap- 
parently was that the point was con- 
cluded by the decision of the J udicial Com- 
mittee in Rashidunnissa v. J^Iuhani- 
mad Ismail Khan (9) as the lunatic 
was never a party to the suit in the pro- 
per sense of the term. This was suffi- 
cient for the decision of the case before 
the Court. There are however certain 
general observations and particularly 
the observation that the decision in 
Imdad AH v. Jagan Lai (4) was clearly 


opposed to the decision of the Judicial 
Committee in Rashidunnissa v, Muham- 
mad Ismail Khan (9) which were njt? 
necessary for the decision of the case 
before the Calcutta High Court and are 
therefore really obiter. It is noteworthy 
however that the learned Judges in con- 
cluding their judgment observed: 

“This DO doubt assumes that there is a vali^ 
decree in existence, that is, an adjudication by 
a Court of justice, a decree or order which has- 
not ceased to be operative and is capable of exe- 
cution.” 

The decision of their Lordships of the- 
Privy Council in Rashidunnissa v.. 
Muhammad Ismail Khan (9) referred to- 
a case where, contrary to the provisions- 
of S. 457 of the Code of 1882, a minor had’, 
been represented throughout certain liti- 
gation by a married woman, her sister 
and guardian of her person, and their 
Lordships held that a suit by her to set 
aside the decrees (and sales which had 
taken place in execution of them) was nob. 
barred by S. 244, of the then Civil P. O- 
The Calcutta High Court had dismissed 
the suit upon the ground that the decrees 
upon which the execution proceedings 
were founded, were not in any way im- 
peached in the suit, which in fact impea- 
ched the proceedings in execution of 
those decrees, and therefore objection 
should have been made under S. 244, 
Civil P. C., and not by a separate suit. 
Their Lordships of the Judicial Com- 
mittee in reversing the decision of the: 
High Court obsarved: 

“Section 244, Civil P. O. applies to questions 
arising between parties to the suit in which the 
decree was passed, that is to say, between par- 
ties who have been properly made parties in. 
accordance with the provisions of the Code.. 
Their Lordships agreed with the Subordinate 
Judge that the appellant was never a party to 
any of these suits in the proper sense of tha 

term,” 

I am therefore of opinion that that 
case as well as the case in Kaltpada 
Sirkar v. Rarimohan Dalai \1) are both 
clearly distinguishable from the present 
case. In the case before us it cannot be 
said that Baghu Lall was never a party 
to the suit in the proper sense of the 
terra. It is common ground that he was. 
till his death a proper party to the suit 
in the full sense of the term. The point 
here however is that when he died, so 
far as his interests were concerned, there 
was no party to the suit left, against- 
whom a decree of any sort or kind could 
be passed 14 months later without pro— 
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ceedings under O. 22, R. 4, being first 
taken. It follows from the hypothesis 
that there is a distinct line of cleavage 
between the two sets of cases referred to 
above, in the first set of which there is 
no entity left orr the record against 
whom a decree can be passed and in the 
second set of which there are persons in 
being against whom a decree, though an 
irregular or voidable or invalid decree, 
may be passed. The present case falls 
within the former category. The lang- 
uage of the decisions varies in classifying 
the two kinds of decrees as void or void- 
able, as with or without jurisdiction, and 
as a decree or that which only purports 
to be a decree; but the principle remains 
ever the same. In cases like the one 
before us that which purports to be a 
decree was really passed only against a 
name on the record, the person behind 
that name having passed beyond the 
jurisdiction of all Courts. There remain- 
ed on the record at the time of the 
decree, so far as Raghu Lall’s property 
was concerned, no person who could be 
rendered amenable to the mandate of the 
Court in what purported to be its decree. 

For the above reasons I hold that the 
appellant s contentions are well founded 
and would remand the case for a finding 
by the learned Subordinate Judge as to 
the objector’s allegations of fact with 
respect to which there has so far been 
no inquiry. 

V.S./r.k. Case remanded. 
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BawSON-MiLLER, G. J. AND FOSTER, J. 

Bheo Balak Hingh and — Plain- 

tiffs — Appellants. 


V. 

Jiadhey Singh and others — Defendants 
— Hespondents. 

Second Appeal No. 470 of 1918, De- 
cided on 29th July 1919, from the deci- 
sion of Sub. Judge, Gaya, D/- 24th Sep- 
tember 1917. 


Landlord and Tenant— Ijaradar can indue! 
tenant on I«nd in abtenceof stipulation to 
contrary— Settled raiyats inducted as tenants 
acquire occupancy rights. 

An ijaradar has power to induct a tenant on to 
tho land which js the subject of his ijara apart 
from nnv stipulations in his document of title 
which may prevent him from so doing; and 
whera there are no such stipulations and’ the 
persons inducted are settled raiyats of the vil- 
lage in which tho land is situated, once they be- 
come tenants under the ijaradar they acquire an 


occupancy right in the land which they hold 
under the ij;aradar. [P 441 c 2 T 

^anchanan Banerji — for Appellants. 

P. JV. Singh — for Respondents. 

Dawson Miller, C. J.— This is an ap- 
peal by the plaintiffs, the maliks of the 
land in suit, from a decision of the Sub- 
ordinate Judge of Gaya, dated 24th Sep- 
tember 1917. The question in dispute bet- 
ween the parties is whether defendants 1 
to 5 have acquired occupancy rights in cer- 
tain land the proprietary interest of which 
is in the plaintiffs. The learned Subordi- 
nate Judge, after dealing with the evidence 
in the case, has come to the conclusion, as 
a finding of fact, that the plaintiffs have 
failed to satisfy him that the Record of 
Rights finally published on 5th April 1916,. 
which is in favour of tho defendants’ cas& 
has been rebutted by the evidence adduced 
on behalf of the plaintiffs. That is a 
finding of fact by which this Court in 
second appeal is bound, but it is conten- 
ded, in the first place, that the defen- 
dants acquired their title from an ijara- 
dar and that, having been put in posses- 
sion of the land by the ijaradar, their 
interest, whatever it may be, ceased 
when the ijaradar’s term expired and 
that the landlords were thereupon enti- 
tled to eject them claiming as they do 
this land as their bakasht land. In order 
to support that proposition, the learned 
vakil for tho plaintiff's has l) 0 en driven to 
contend tliat an ijaradar lias no power 
whatever ^ to induct a tenant on to the 
land, but in support of this proposition 
be lias been unable to produce any autho- 
rity whatsoever. I have no hesitation 
in holding that an ijaradar has power to 
induct a tenant on to the land which is 
the subject of his ijara, apart from any 
stipulations in his document of title which 
may prevent liim from so doing. In the 
present case it has not boon sliown that 
tliere were any such stipulations and as 
the defendants were settled raiyats of the 
village in which the land is situated, it' 
seems to me that once tlioy became 
tenants under the ijaradar they acquired 
an occupancy right in the lan<l svliich 
they boll under the ijaradar So far ay 
that is concerned [ think that this ap- 
peal must fail. 

The next question which was raised 
was one of esfcojjpel. It ajq)ear 3 tliab 
three ijara deeds wore jirolucel and 
these are datei] resjiectively June 1894, 
June 1S06 and January 1907. The first 
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is an ijara deed executed by the plaintiffs 
in favour of certain ijaradars therein 
named. The second is a transfer of the 
same right by the original ijaradars to 
others, and the third is a re-transfer of 
the same right to the present defendants. 
According to the description of the boun- 
daries of the land therein transferred 
under the ijara deeds it is sought to be 
made out that the lands in suit or some 
of them were in fact the lands in khas 
possession of the plaintiffs. The land 
which was the subject of the ijaras men- 
tioned was a survey plot numbered 550 
and the boundaries of that plot on the 
north and east are described as the kasht 
of the executant; that is to say, under 
the first deed of the plaintiffs and under 
the subsequent deeds, although the word 
“executant” is not used, the plaintiffs’ 
names are mentioned. It is said that, as 
the defendants took a transfer of this 
land, they are estopped from contending 
that the boundaries therein described in 
the ijara are not accurate. In the first 
place, as pointed out by the Subordinate 
•ludge, the boundaries which are relied 
upon are those to the east and the north, 
and on looking at the survey map, it ap- 
pears that none of the plots which are 
described as the kasht land of the cnaliks 
are amongst the five plots in dispute 
except one. Of these five. Nos. 540 and 
541 do not adjoin plot No. 550 at all. 
Plots Nos. 551 and 552 do adjoin plot 
No. 550 which was the subject of the 
ijara, but on that boundary the land is 
not described as the kasht land of the land- 
lords. 

The other one which is No. 539 does 
adjoin No. 550 anl it is described as 
the kasht land of the landlords. But, 
for reasons which the learned Sulordi- 
nate Judge gave he came to the conclu- 
sion that this matter was not in itself 
sufficient to rehut the clear evidence ad- 
duced by the Record of Rights and the 
way he dealt with it is this: that the 
origin.al ijara which was not granted to 
the d^-foYidants at all containad a descrip- 
tion given by the plaintiffs and that 
cleai-l'y the defendants could not be hound 
by that; that the subsequent ijaras, which 
were a transfer of the plot in question, 
were merely a repetition, so far as the 
boundaries wont, of what was conb?-ined 
in the original ijara, and that, whether 
tliey were originally right or whether 
they were originally wrong, there was 
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nothing to show that at the date when 
the final transfer was made in 1907, the 
description of the boundaries therein 
mentioned, being merely a repetition, 
was accurate so far as it related to the 
plot in question. But it is contended 
that the defendants having taken this 
document are estopped from denying the 
accuracy of it. It is unnecessary to de- 
cide that question, because an estoppel, 
if such existed, would merely be to this 
extent: that in-the year 1907, one plot of 
the disputed land was in the khas posses- 
sion of the maliks. Now the Record of 
Rights was published long after that, in 
the year 1916, and it seems to me that even 
if there/should be an estoppel as against 
the defendants in this case from denying 
the accuracy of a document of the year 
1907, that is not sufficient to rebut the 
evidence of the Record of Rights pub- 
lished in the year 1916. For thesereasona 
I have come to the conclusion that the 
finding of the learned Subordinate Judge, 
even if it may nob have rightly decided 
the question of estoppel about which it 
is unnecessary to form any opinion, would 
not in fact make, any difference to the 
ultimate decision seeing that in any event 
the estoppel, if such exists, does not go 
really far enough. For these reasons I 
am of opinion that this appeal should be 
dismissed with costs. 

Foster, J. — I agree. 

v.S./r.k. Appeal dismissed. 
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Atkinson and Das, JJ. 

Parmod Banabihari — Plaintiff — Ap- 
pellant. 

V. 

C. G. Atkins and others — Defendants — 
Respondents. 

Appeal No. 212 of 1917, Decided on 
27th March 1919, from original decree of 
Sub-Tudge. Monghyr, D/- 29th June 1917. 

(a) Hindu Law — Religious endowment — Vali- 
dity — There must be complete dedication — In- 
come not proved to be applied to idol — Con- 
duct of parties inconsistent with trust — In 
such case subsequent grant by Hindu widow 
does not confer any valid title on idol. 

A d*“dication in favour of an idol to be cffco- 
tual must be re\l and not nominal, and it must 
be shown that the grantor completely divested 
himself of every portion of the property which 
is the subject-matter ot the grant. Where there 
is no prt:of that the income of the property 
endowed is applied for the maintenance cf the 
idol, and the whole conduct of the parties is, 
inconsistent with the hypothesis of a valid trust, 
the dedication must be held to ha nominal and 
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where this is so, a subsquent grant made by a 
fenale having the estate of a Hindu mother 
cannot create a valid title in favour of the idol, 
and therefore the idol cannot maintain a suit in 
ejectment. i_p 444 o 1 j 

(b) Lease — Construction — Lease to firm~ 
Original grantees continuing members of 
firm can acquire occupancy rights — Suit to 
eject is barred after 6 months of expiry of 
lease by virtue of Bengal Tenancy Act(8of 
1885), Sch. 3. Art. 1. 

A lease in favour of a firm or a concern must 
be taken to be a lease in favour of the individuals 
constituting the firm, and in the absence of any- 
thing to show that the original grantees are no 
longer members of the firm, there is nothing to 
prevent them from acquiring occupancy rights. 

Certain laud was leased to a firm: the lease 
expired in 1905, but the firm continued in posses- 
sion of the land. On the Ist April 1915 they 
were served with notice to quite but they dis- 
regarded the notice. Onthe 24th Tanuary 1916 the 
present suit was brought to ejecvthem: 

Held: (l) that the suit having bien brought 
more than b»x months aftsr expiration of the 
lease, was barred by the special rule of limitation 
prescribed by Art. 1 (a) of Sch. (2). that the 
nrni had acquired a right of occupancy in the 
land in dispute. LP 4^3 C 2 P 445 C 2] 

Lachmi Naraifi Sinha and J agarnn th 
Prasad^lor Appellant. 

Manuk, G, M. Agarwala and Pancha- 
iian Panerjee — for Respondents. 

Das J. This appeal comes before us 
from the jar3f;ment of the Subordinate 
Judge of ^loDgliyr and arises out of a suit 
instituted by Rani Ranjit Kuer, the pre- 
present proprietress of the Narhan Bs- 
tato, as the shebait of an idol, for a 
declaration that 75 higbas 11 kabhas 
1 dhur of land, forming part of Mau/.a 
Narayanpur, is the khudkasht land of the 
malik, and that the defendants, as the 
partners of a concern known as Daulat- 
pur Pactory, have not acquired a right of 
occupancy tliorein, and for khas posses- 
sion thereof. 

The plaintiff’s case is that village 
Naryanpur was purchased hy Mt. Ham 
Kuari, the wifoof Hihii Ranjit Singh, the 
then holder of the estate, out of her &ei)a- 
rafce funds, an 1 was dedicated by her to 
tnq family i.lol some time in Tlie 

original grant, as contained in the copper- 
plate, li IS been prodncQl in bhiserse, and it 
does not appear that it lavs down any 
rule of succession to the ollije of tho she- 
bait. According to the plaintiff the in- 
come of tho village was always appropria- 
ted to the use of the idol, although it is 
admitted that the Narlian l•’.state always 
stood recor«lGd as the pror)riotor of the 
village in the Ijand Registration Depart- 
ment. The Court of Wards, who were lon'^ 
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in possession of the estate, first on behalf 
of Babu Barham Narain Singh, then on be- 
half of his widovv jMt. Biseswari Kueri, 
and lastly on behalf of his mother, 
the present proprietress, always treated 
Mauza Narayanpur as part and parcel of 
the estate, but they released the mauza 
on discovery of the copperplate, which 
discovery took place some time in July 
1912. ^ 

On Ist September 1914 Rani Ranjit her- 
self executed a fresh deed in favour of the 
idol, and there is some contention before 
us whether this constitutes a fresh grant 
in favour of the idol or whether it merely 
confirms the original grant made by Mb. 
Rani Kueri. 

The plaintiff s case is that the mauza 
of which the defendants are admittedly 
in possession is the khudkasht land of the 
idol, and that the defendants hav’e nob ac- 
quired any right of occupancy therein. 
On 1st April 1915 the [daintiff served on 
the defendants a notice to quit, which 
was disregarded by the defendants. On 
24bh January 1916 the present action 
was brought. 

Now this appeal may be disposed of 
on a very short point. It is practically 
conceded by the learned vakil appear- 
ing on behalf of the aj)pellant that if 
the Pull Bench of this Court has deci- 
ded the case of J anki Singh v. il/(T-i 
haul -f (igannath T)as (1) correctly,! 
then the plaintiJVs suit iiaving been, 
brouglit more thin six months after the 
expiration of tlio lease is barred hy the 
special rule of limitation provirlel by, 
the Bengal Tenancy Act But lio argues 
that that case was wrongly decide! and 
is at present before the Judicial Com- 
niitbce. So far as we are cencorned we 
are conclnsivelv boiinl by tho Fiill 
Bench decision and mu.sb liold tliat (he 
plaintitl’s suit is l)irred l>y limitation. 
I>ut as various other (jiiestioris have been 
argued before us we think it riglib and 
(iroper to deal witli Llioin. 

Tlie first quo=?tion that arises is what 
is the title of the idol wliich enables it 
bo in lintain an action in ojectmout. The 
only evidence of an omlowmentin favour 
of llio idol is a cop|)er plate whi .h was 
diseovered in an iron safe whore ti»o late 
Rani’s oruainents wore kept l)ut a do'li- 
c.ition to 1)0 ollccbual must lie real an<l 
not- notninal, and it must ho shown that 
Mie grantor completelv divosbed herself 

(1) LlOlsl 3 P. h. .J. 1.-4 1 1. C.ui 
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of every portion of ■ the property which 
is the subject matter of the grant. In 
the case of Madhah Chandra Bara v. 
Sarat Kiimari Debi (2), which was a 
case of a public endowment it was laid 
down by their Lordships that to support 
the case relied on that the lands in suit 
formed the subject of a valid public en- 
dowment it must be established that an 
absolute grant was in the first place, 
made with the intention that the pro- 
perties should be applied for the service 
of the idol, and that the properties have 
since been so applied, and that the mem- 
bers of the family of the settlor have 
not treated the property as one the pro- 
fits of which were mainly intended to 
beapplied for their benefit. In my opinion 
the same considerations must apply 
only with greater force to the case of a 
private endowment which it must be re- 
membered can be put an end to by the 
consensus of the family, and the dedication 
must be held to be nominal when there 
is no proof of the application of the in- 
come of the property endowed for the 
maintenance of the idol, and when the 
whole conduct of the parties is inconsis- 
tent with the hypothesis of a valid 
trust. 

In this there is no evidence that the 
income of the village was ever applied 
for the maintenance of the idol; there is 
on the other hand positive evidence on 
the record and that from the side of the 
plaintiff herself, that Mt. Ram Kuari 
herself treated this property as belonging 
to her. The property has always stood 
recorded as I have said before in the 
name of the estate in the Land Regis- 
tration Department and the mode of deal- 
ing with the property by the parties 
interested in the endowment shows con- 
clusively that they regarded theproperty 
as belonging to the estate. It seems to 
roe that the original endowment was 
altogether ineffectual and that the trust 
in favour of the idol was never brought 
into existence. If the original endow- 
ment was ineffectual then the subse- 
.]uent grant by Rani Ranjib Koer having 
the estate of a Hindu mother cannot 
create a valid title in favour of the idol. 
It follows therefore that the idol cannot 
maintain a suit in ejectment. ^ The prin- 
cipal question of fact in this case is. 
Are the lands, subject matter of the suit 
the nronriebo r's private lands so as to 

(2) LiyiO] 6 I. O. 26. 


prevent the accrual of a right cf occu- 
pancy therein. Mr. Manuk’s argument 
is that under the combined operation of 
Ss. 20 and 21, Ben. Ten. Act the defen- 
dants would have a right of occupancy in 
the land unless it can be established (l) 
that the land has been cultivated ae 
zerait land by the proprietor himself 
with his own stock and by his own ser- 
vants or by hired labour for 12 conti- 
nuous years immediately before the pass- 
ing of the Bengal Tenancy Act or that 
the land is recognized by village usage 
as proprietor’s private land and (2) that 
the land is held under a lease for a term 
of years or under a lease from year to 
year. 

It is Mr. Manuk’s argument that 
S. 120, Ben. Ten. Act gives a convenient 
de6nition of 'proprietor’s private land 
but that S. 116 of the Act is the sub- 
stantive section that deals with the non- 
accrual of a right of occupancy in a pro- 
prietor’s private land and that in order 
to establish such non-accrual, it must be 
shown as a condition precedent that the 
land is actually held under a lease for a 
term of years or under a lease from year 

bo year. 

In this case the lease in favour of the 
defendants expired in 1905. The suit was 
brought in 1916. Between 1905 and 1916 
the defendants have been in actual pos- 
session of the lind without a lease, and it 
seems to me that the essential condition 
for non-accrual of a right of occupancy is 
nob satisfied. Mr. L. N. Sinha however, 
argues that it must be presumed that the 
tenant has held over on the same terms 
and conditions, and that therefore he 
has in effect held under a lease from 
year or for a term of years. This argu- 
ment has great force, for it has been 
held that all that the landlord need Prove 
on this point is that when the holding 
was first created it was held under a lease 
for a term of years or from year to year. 
It is, however unnecessary to come to a 
definite conclusion on this point, because 
I am satisfied that the plaintiff has failed 
to establish that the land is the pro- 
prietor’s private land within the meaning 
S. 120, Ben Ten. Act. There is no evi- 
dence worth the name that the land haa 
been cultivated by the proprietor himself 
with his own stock by his own servants 
or by hired labour for twelve continuous- 
years immediately before the passing of 
Ben. Ten. Act, and it is nofcsugesbed that 
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the land is recognized by village usage as 
the proprietor’s zerait. Mr, D. N. Sinha 
relies on two circumstances in support 
•of his contention. First, on the patta 
granted by Bobu Parmeshwar Narain 
Singh, the then holder of the estate, on 
11th February 1872 coupled with a let- 
ting by Poshat Jha in fa%’^our of Daulatpur 
Factory on 27th March 1873 for cultiva- 
ting purposes; and, secondly, on the ad- 
mission of the defendants that the land 
is the zerait land of the malik. 

I am of opinion that there is no force 
in this contention. The fact that the 
plaintiff’s predecessor-in-interest was let- 
ting out a portion of the village for cul- 
tivating purposes in my opinion leads to 
nothing at all, and the admission of the 
defendant that the land is the zerait of 
the malik must be taken with all other 
facts, admitted or proved in the case, be- 
fore it is possible for us to arrive at a 
definite conclusion. It is admitted that 
the finally published Record of Righta, 
which was promulgated after the admis- 
sion made* by the refendants, is against 
the contention of the plaintiff, and the 
plaintiff has given no evidence whatever 
to discharge the heavy onus that is on 
her to bring her case within 3. 120, Ben. 
Ten. Act; I hold therefore that the land 
which is the subject-matter of this suit 
is not the zerait land of the plaintiff. It 
was next contended by Mr. L. N. Sinha 
that in any case the defendants, being a 
concern or a firm, are incapable of acquir- 
ing a right of occupancy in any land, 
and reliance was placed on the case of 
Cannan, Liquidator Aura and Master- 
man s fJa,7ikv . Kylash Chunder Roi/ Choiv- 
dhry (3), Rai Komul Dossee v. J . W. 
Laidly (4) and Bujrangi Raut v. M, H. 
Ma'ikenzie (5). The first two cases were 
decided under the old Rent Acts which 
contained no definition of a raiyat, but 
the word has now been defined in the 
Bengal Tenancy Act to mean ; 

Primarily a poraoa who has acquired a right 
to hold land for the purpose of cultivating it by 
himself or by members of his family or by hired 
servants, or with the aid of partners, and in- 
cludes also the successora-in-interest of persons 
who have acquired such a right." 

It is impossible to hold now that the 
members of a firm are incapable of acquir- 
ing a right of occupancy iu the laud. 
T lie t wo earlier cases were considered in 

(3) L187G1 25 VV. R. 117. 

(4) L18791 4 Cal. 957. 

(5) L1908] 7 C. L. J. 476. 


the case of Laidley v. Oour Gobind 
Sankar (6), and it was there pointed out 
that, so far as the first case was con- 
cerned, the report did not show the parti- 
cular facts on which the decision was 
based, and with reference to which the 
observations of the learned Judges were 
made, and, so far as the second case was 
concerned, the observations on which the 
plaintiff relied were obiter dicta and 
were not necessary for the decision of 
the case. The Court came to the con- 
clusion that a lease in favour of a firm 
or of a concern must be taken to be a 
lease in favour of the individuals consti- 
tuting the firm, and as there was nothing 
to show in that case that the original 
grantees were no longer members of the 
firm, there was nothing to prevent them 
from acquiring a right of occupancy in 
the land. In the case before us the last 
lease iu favour of the Diulafcpur Factory 
is dated 22nd May 1900. and there is 
nothing to show that the original grantees 
are no longer members of the firm. There 
is, on the other hand, a clear admission 
by the plaintiffs in their plaint that the 
original grantees are still the members 
of the firm. This case was again consi- 
dered in Bujrangi Raut v. M^H. Macken- 
zie (5), wherein its authority was not in 
any way shaken. The facts in the latter 
case were entirely different. The names 
of the original grantees in that case were 
unknown and the person who claimed to 
have acquired a right of occupancy in the 
land was some one different from the ori- 
ginal grantees. It is obvious that that 
case can have no application to the facts 
of the case before us. I hold that the 
defendants have acquired a right of oc- 
cupancy in the land in dispute. This 
appeal therefore fails, and I would dismiss 
it with costs. 

Atkinson. J. — I agree. 

V-^-/ R K. Appeal dism issed . 

(C) L1885] 11 Cal, 501. ^ 
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(a) Cosharer — Joint property alleged to be 
dealt by one co-owner without consent of 
others — Before order restoring property to 
former condition can be obtained co-owner 
must show some injury materially affecting 
his position. 

Before a Court will, ia the case of cosharers, 
make an order directing that a portion of the 
joint property jjlleged to have been dealt with by 
one of the co-owners without the consent of the 
others should be restored to its former condition, 
tire plaintiff must show that ho lias sustained by 
the act he complains of some injuri’ which ma- 
terially affects his position. LP4j6 0 21 

(b) Cosharer — Ouster- — Denial of title of 
one co-owner by other co-owners amounts 
to ouster — Such co-owner is entitled to joint 
possession. 

Where there is a denial of the title of one co- 
owDor by the other co-owuers there is in law an 
ouster, and where there is an ouster, the co- 
owner ousted is entitled to a decree for joint 
possession. [P 447 O 11 

JaganatJi Prasad — for Appellants. 

h. N. Mitter and Bankin Ch. De — for 
Respondents. 

Judgment. — These analogous appeals 
arise out of a suit in ejectment brought 
by the appellants against defendants 1 
and 2. The appellants aro the pro- 
prietors of Tauzi No. 8142. Defendant 
3 is the proprietor of Tau/d No. 3143. 
Defendants 1 and 2 have a house on plot 
842 which admittedly lies in Tau^d 
No. 3148. They have erected a w'all 
and a chahutraon 7 dhurs of land in plot 
No 341 which adjoins plot 342, and it 
is in respect of tliis trespass on plot 341 
that the plaintiffs complain. The lower 
appellate Court has found that plot 341 
is joint bebvveen the plaintiff and defen- 
dant 3 and that there has undoubtedly 
lieen an encroachment by defendants 1 
and 2 on 7 dhurs of land in plot 341, but 
that such encroachment has taken place 
Ijy tlie leave and license of defendant 8. 
It has also found that the land en- 
croached upon falls far short of tbe area 
which defendant 3 would be entitled to 
on partition, and that the plaintiffs have 
not suffered any substantial injury by 
reason of such encroachment. On these 
findings the Courts below liave given tho 
plaintiffs a decree for joint possession 
■witli the defendants, but have refused to 
eiect defendants i and 2 from the land. 

T am of opinion tliat the Courts below 
have taken an entirely correct view of 
the law on the subject. The authorities. 
j[ think, establish the proposition that, 
before a Court will, in tho ca?e of co- 
sharers, make an order directing that a 

portion of tho joint property alleged to 


have been dealt with by one of the co- 
owners without the consent of the other 
should be restored to its former condi- 
tion a plaintiff must show that he has 
sustained, by the act he complains of, 
90^00 irijary which materially affects hisi 
position. See Nocury hall Chnekerbutty 
V. Bindabun Ghendur Chuckerhutty (l), 
Shamnugger Jute Factory Co,, Ltd, v. 
Bam Narain Ghatterjee {^),Joy Chendar 
Rukhit V. Bippro Churn Bukhit(3), Brah- 
mamoyee Chaudhurani v. Gopi Mohan 
Bai Choiodhxiry (4) and Paras Bam v. 
Sherjit ( 5 ). It was contended by 
Mr. Kulwant Sahay on behalf of the ap- 
pellants that the lastmentioned case 
was virtually overruled by. the Full 
Bench of the Allahabad High Court in 
the case of Shadi v. Anup Singh (6). In 
that case it was found by the final Court 
on facts that tbe defendant was build- 
ing upon land which was in excess of the 
share that would come to him on parti- 
tion, and that on partition the plaintiff 
could not be adequately compensated. 
Therefore the plaintiff succeeded in 
establishing that, by the act complained 
of, he did sustain an injury which ma- 
terially affected his position. The actual 
decision therefore is consistent with the 
rale which I have deduced from the cases 
and falls within the ambit of that rule, 
but there are certain observations in the 
leading judgment of Edge, C. J., which 
support the arguments put forward on 
behalf of the appellants. So far as these 
observations are concerned, all that I 
say is that they were not necessary for 
the decision of the case -and that, with 
great respect, I am unable to adopt them 
for the purposes of this decision. The 
next case relied upon by Mr. Kulwant 
Sahay is that of Skibba Mai v. Naurang 
Mai {!). That was a suit by the plain- 
tiff for the removal of a balcony which 
the defendant had huilt projecting over 
considerable width of a passage which 
was the joint property of the plaintiff 
and the defendant. Walsh, J., thought, 
that as the plaintiff had failed to show 
that he had sustained any injury by tho 
act of the defendant, there could not be 
a mandatory injunction compelling the 

(iruaWr8'C3al. 70^^.’ " ' 

(2) L18871 14 Oal. 189. 

(.8) 118871 M Cal. 236. 

(4) LlOlOl 7 I. C. 121. 

(5) L1S871 0 All. G31. 

(6) 11B901 12 All. 436 (P. B.). 

(7) tl9171 39 I. O. 739. 
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defendant to remove the baloony. Ri- 
ohards, C. J., and Bannerji, J., took a 
different view on appeal. In view of the 
long series of decisions both of the 
Oaloutfca High . Court and Allahabad 
High Court, not one of which was con- 
sidered or even referred to in tlio judg- 
ment delivered by Richards, C. J., I am 
unable to follow that decision. I am of 
opinion, therefore that if the case 
had arisen between the plaintiffs and de- 
fendant 3, the plaintiffs could not have 
asked for a mandatory injunction compel- 
ling defendant 3 to pull down the erec- 
tions on 7 dhurs of land. In my judg- 
ment it makes no difference that the 
wall and the chabutra have been erected, 
not by defendant 3. bub by defendants I 
and 2 by leave and license of defendant 3 
for it is well settled that one joint 
owner “might license the doing of what- 
ever he might do himself” See JVil/czn- 
son V. Uaygarth (8), Job v. Pottom (9), 
J acobs V. Sewards (10), and Sat Narayan 
Singh v. Anant Prasad (ll). 

It is suggested however by Mr. Kul- 
want Sahay that, as there is a denial of 
the plaintiff’s title to plot 341. not only 
by defendants 1 and 2, but also by de- 
fendant 3, there is some sort of equity in 
favour of the plaintiffs which would en- 
title them to the mandatory injunction 
asked for. There is in my judgment, 
neither principle nor authority in sup- 
port of this proposition. All that the 
oases lay down is that where there is a 
denial of the title of one co-ovvner by 
the other co-owners there is in law an 
ouster, and where there is an ouster, the 
co-owner ousted is entitled to a decree 
for joint possession. In this case the 
l>laintiffs have got a decree for joint pos- 
session. But they go further and the 
point that lias been argued on their be- 
half is that where a co-owner .4 in denial 
of the title of co-owner TJ allows a stran- 
ger C to erect a building on the land 
jointly hold by A and /i, B ig entitled, liy 
reason of the denial of his title, to a 
mandatory injunction, compelling C to 
demolish the building so ereebo 1. fn my 
judgment the solution of the problem 
must still depend on whether any sub- 
stfvntial injury has been sustained by /?. 
and t he Co^t will proceed to solve the 

ifs) 12 B. mi. 

(9) L18751 20 K<i. 81. 

(10) [1872J r> H. Tj. .104, 

(11) LlOlO] 51 I. G. 31. 


problem unhampered by any considera- 
tion of the denial of the plaintiff’s title. 
In this case the Courts have concur- 
rently come to the conclusion that the 
plaintiffs have sustained no injury what- 
ever by the erection of a wall and cha- 
butra on seven dhurs of land. On this 
finding the plaintiffs’ suit for demolition 
of the wall and chabutra must fail. 

The only other question that has been 
argued before me is that the lower ap- 
pellate Court erred in setting aside the 
finding of the Court of first instance on 
the question of the shares held by the 
plaintiffs and defendant 3 respectively 
in plot 341. For the reasons which have 
been given by the learned Judge on 
appeal, I am of opinion that it was nob 
necessary for the Court of first instance 
to record any finding on that point. The 
result is that these analogous appeals 
fail and must be dismissed with costs. 

v.s./h.k. Appeals dismissed. 
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JwADA Prasad and Foster, JJ. 

Badri Chaudhuri and others — Plain- 
tiffs — Appellants. 
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Tlazbans Jha and others — Defendants 
— Respondents. 

Appeals Nos. 141 and 155 of 1918, De- 
cided on IGfch August 1919 from appellate 

decree of Dist. Ju'lge, Daihharjga. 

Adverse Possession — FrauduJenl transferor 
continuing in possession for more than 12 
years is entitled to declaration or recovery 

of possession even if fraud carried out 

Fraud. 


Where the owner of propjrty e.'cecatcsa fraudu- 
lent transfer thereof from some ulterior niotivebut 
continues in possession of the property for more 

than 12 years, he is enlitlod not only to confir- 
mation of possession but to recover po.ssessioa if 
he subsequently lose.s it, even though the fraud 
iuterulod to be effected was effected. [P 151 G 1 2] 

Sultan Ahmad and Murari Prasad — 
for Appellants. 

A. B, Dull and B. dC, Jha — for Res- 
pondents. 

Jwala Prasad. J.— The plaintiffs are 
appellants in this case. Plaintiffs 1 and 
2 are the sons of ono 5rohap ijil. Plain- 
tiffs 3 and 4 purchased a portion of tho 
property from plaintiffs 1 arnl <2 hy 
means of ujcahaln. «latel2(Uh April 191 J. 
Iho plaintills l^rought tho (n'osont suit 
for coufirrnation of iiossession and in tho 
alternative for recovery of posses.sion of 
the pro])ertios in suit on deiilaration of 
their title thereto and on holding that 
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the defendants are merely farzidars 
having no title in the properties in suit, 
nor have they ever been in possession 
thereof. Mohan Lai, the father of plain- 
tiffs 1 and 2, executed an unregistered 
mortgage bond in the Farzi name of Ba- 
bunandan Jha on 25bh Chaib 1256. Ba- 
bunandan Jha on the - basis of the said 
mortgage obtained a Farzi decree in exe 
cation of which he purchased the proper- 
ties in suit on behalf of Mohan Lai. 
These properties consisted of some shares 
in four villages; 7 gandas 2 cowris share 
pokhta out of 16 annas share of Mauza 
Machheta, Tauzi No. 3403, and 13 gan- 
das 1 cowri and 1 K. pokhta out of 16 
annas of a mauza called Awksi Madhu- 
bani, bearing Tauzi No. 3490, 5 gandas 

3 cowris pokhta share in Mauza Nadiani, 
Tauzi No. 13466, and 4 gandas pokhta 
share in Mauza Nadiani bearing Tauzi 
No. o431. The latter two shares in vil- 
lage Nadiani are covered by Suit No. 353, 
Second Appeal No. 155. The shares in 
the former two are ooveved by Suit No. 
311, Second Appeal No. 141. The facts 
giving rights to the cause ©faction in both 
the suits are almost the same. The suits 
and the appeals in the Courts below were 
tried analogously and consequently the 
second appeals in this Court were heard 
together and it will be sufficient to dis- 
pose of all these second appeals by one 
judgment. 

The plaintiffs' case is at that time 
when the mortgage bond was executed in 
the Farzi name of Babunandan Jha, who 
was the father’s sister’s son of Mohan 
Lai, there was a decree for rent against 
Mohan Lai of the Maharajah of Darbhan- 
ga amounting to Rs. 7,000 The said 
bond was executed in order to save the 
properties from the Court sale in execu- 
tion of the said decree of the Maharaja of 
Darbhanga. The decree of Babunandan 
Jha and the subsequent auction sales in 
execution thereof were all the result of 
the same intention and have been 
styled in the plaints as “collusive tran- 
sactions.” The translation in the paper 
book of the plaint is nob accurate. In 
para. 5 of the plaint it is stated 
that in order to maintain the Farzi na- 
ture of the transactions defendants i’s 
name was designedly recorded in the 
Collectorate in respect of the said shares. 
The plaintiffs assert however that in 
spite of the said Farzi transaction the 
plaintiffs’ ancestor and thereafter the 


plaintiffs continued to be in possession 
of the properties, in suit, and in the year 
1900, when the survey operations were 
undertaken, the plaintiffs preferred an 
objection to the survey authorities pray 
ing that their names be entered in the 
survey records and the names of the de- 
fendants be expunged. The survey au- 
thorities in respect of all the villages in 
question found that the transactions by 
virtue of which the names of the defen- 
dants or their ancestors were recorded in 
the Collectorate were all benami and 
Farzi and that the title remained all 
along with Mohan Lai and, after his 
death, with the plaintiffs. In respect of 
the villages comprised in Suit No. 311 
corresponding to Appeal No. 141, the sur- 
vey authorities definitely came to the 
conclusion after inquiry on the spot that 
the said shares were all along in the un- 
interrupted possession of the plaintiffs 
and the defendants had never been in 
possession of the said shares by virtue of 
the Farzi entries in the Government re- 
cords or on the strength of the auction 
purchase. 

In respect of the properties comprised 
in Suit No. 303 corresponding to Appeal 
No. 155. the assistant settlement officer 
found that Mohan Lai was in possession 
of the lands but Harbans Jha, son of Ba- 
bunandan, was collecting rents in respect 
of the lands held by the defendants. The 
survey authorities however did not ac- 
tually cause mutation of names, inas- 
much as the names of the defendants 
were recorded in Register D of the 
Collector but made a note of the afore- 
said findings in the khewat prepared by 
them. Thereafter the plaintiffs applied 
in the Collectorate for mutation of their 
names in place of the names of the defen- 
dants, but their application was rejected 
on 5th May 1913 in respect of the vil- 
lages in Suit No. 311 and on 21st May in 
respect of the villages in Suit No. 303. 
On the strength of the orders of the Land 
Registration Deputy Collector the defen- 
dants caused some interference in the 
possession of the plaintiffs. The plain- 
tiffs accordingly brought the present 
suits for declaration of their title and for 
a further declaration that the defendants 
were mere Farzidars, and for confirma- 
tion of their possession. The defendants 
are the descendants of Babunandan Jha. 
They resisted the plaintiffs' claim. The 
name of Babunandan Jha in whose name 
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■fche mortgage bond was executed and the 
property was purchased at the auction- 
sale was originally recorded in the Col- 
lectorate in respect of the properties in 
suit. After his death his two sons by 
different wives, Harbans Jha and Ohatur 
Jha, were recorded in the GoUectorate in 
place of Babunandan Jha. The suits have 
been brought against Harbans Jha and 
Makund Jha, son of Ohatur Jha, and their 
respective descendants. Two written state- 
ments were filed in the suits one on be- 
half of the defendants 1, 3, 4. 5 6, 7, 8, 

■ 9 , 10 and 11 and the other on behalf of 
Makund Jha, defendant 2. But the 
pleas taken in the written statements are 
practically the same in both. The de- 
fendants denied that Babunandan Jha 
was the Farzidarof the plaintiffs' ancestor 
Mohan Lai and asserted that the mort- 
gage-bond, the decree and the auction- 
■purcliase in execution of that decree were 
all bona fide and that Babunandan Jha 
purchased the properties for himself and 
that he was in possession of thorn in lus 
own right and after his death the defen- 
dants have been in possession of the pro- 
perties in suit. The picas taken bv the 
defendants were that the suits were 
barred by Ss. 66 and 47. Civil P. C..and 
by limitation. Upon the pleas of the 
defendants among others the following 
issues were framed by the learned 
Munsif : (1) Are those suits barred by 
Ss. 66 and 47, Civil P. G.J (2) Are the 
defendants of these suits ‘jBenamidars of 
the plaintiffs ? (3) Gan these suits for 
-confirmation of possession lie ? (4) Have 
the defendants acquired any right to the 
disputed properties by adverse possession 
for over 12 years ? 

The Munsif decided the aforesaid issues 
in favour of the plaintiffs and against 
•the defendants. The Munsif found that 
the mortgage-bond of 1869 was merely a 
paper transaction” and that the decree 
obtained on the basis of the mortgage 
was only a collusive one and that it 
created no right in favour of the defen- 
dants. He also hold that Mohan Lai and 
thereafter the plaintiffs have been in 
possession of the disputed properties all 
along and that the said transactions in 
the name of Babunandan Jha, the an- 
oestoi: of the defendants, did not in fact 
cause any change in the title or posses- 
sion of the properties, which the plain- 
tiffs had prior to and at the time of the 
said transactions. He overruled the de- 

1919 P/57 (fe 58 


fendants pleas in bar and held that the 
suit was not barred by limitation, nor 
was the suit aftectedby Ss. 66 or 47, Civil 
P. O. He accordingly decreed the suit 
of the plaintiffs, declaring their title to 
the lands in suit and confirming their 
possession. 

On appeal by the defendants the 
learned Judge agreed with the Munsif so 
far as the findings regarding the pleas in 
bar were concerned. The only point 
that was pressed before the learned Judge 
on behalf of the appellants was that the 
suits did not lie. The learned Judge 
upheld this contention on the ground 
that the plaintiffs’ ancestor executed the 
mortgage-bond and caused the jiroperty 
to ba sold and purchased in the name of 
Babunandan Jha, the defendants’ ancestor 
with the view of defrauding the creditor, 
the Maharaja of Daibhanga, in respect of 
the decree of rent already obtained and 
that the intended fraud was carried into 
effect inasmuch as the decree of the 
Maharaja of Barbhanga was partially 
realized and the rest was bi.ne-harrod . 
The learned Judge, therefore, held that 
the plaintiffs were not entitled to a da-- 
claration that the said transactions were 
Benami and he accordingly upset the de. 
cision of the Munsif and dismissed the 
suit of the plaintiffs. 

Against that decision the plaintiffs 
came in second appeal to this Court. In 
order to dispose of the appeal this 
Court thouglit it necessary to have the 
decision of the Court below on two 
issues of facts, and accordingly by its 
order of 14th March 1919 the case' was 
remanded to the Court below fora deter- 
mination of the issue framed by this 
Court. The issue was : 

‘’Tho plaintiiTs* cause of action boinp dated 
5th May with regard to a declaration 

which they desire and 15th Chait 1321 with 
regard to the actual dispossession against which 
they seek relief, wore the plaintiffs in possession 
of the land adversely (o the defendants for 12 
years prior to 5lh May 1913. or for 12 vears 
prior to i5th Chait 1321 ?” 

The learned Judge has now remitted 
his decision upon the said issue in a very 
careful aii.l detailed judgment. Ho has 
come to a clear and definite finding of 

fact which may be quoted as follows: 

“The respondents never had a g3oI title and 
were never in possession cf the disputed pr)- 
perties. There can be no reasonable doubt that 
the whole series of transactions was Farzi, and 
I accordingly dad that the appellants have bjon 
throughout in possession of the properties in 
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suit adversely 'to the defendants-respcndeuts 
doNvn to Ibe date of their -dispossession on or 
about the 15tb Cl ait 1321. 

The learned counsel on behalf of the 
respondints contends that this finding of 
fact though against the respondents, does 
not entitle the plaintiffs to a decree in 
the suits and that in spite of the afore- 
said findings the judgment of the District 
Judge before remand should he upheld. 
Keliance has been placed hy the learned 
counsel upon the decision of their Lord- 
ships of the Judicial Committee in the 
case of PetherpermalChetty v. Muniandy 
Servai (l). The actual decision in that 
case was that where the purpose of the 
fraud is not effected, there is nothing to 
prevent the plaintiff from repudiating the 
transaction as benami and recovering 
possession of the property. Lord Atkin- 
son in delivering the judgment observed 
as follows: 

“ To euablo a fraudulent confederate to retain 
propci'tv IraDsfervcd to him in order to effect a 
fraud, the c-ooiemplated fraud must, according 
to the authoriiies. be effected. I’ben and then 
alone does* ti^o fraudulent grantor or giver lose 
the right to claim tbe aid of the law to recover 
the property be has parted whh.” 

Applying this Mr. Dutt on behalf of 
the respondents says that according to 
the findings of the District Judge in this 
case, the intended fraud to defeat the 
creditor was carried into action and hence 
t-hv plaintiffs cannot seek the assistance 
of the Court to give a decree to them in 
respect of the property in suit. The 
principle will apply only when the plain- 
till seeks to receive possession of proper- 
ties lost by him on account of his fraudu- 
lent and benami transaction. In the 
present case the plainlitls do not invoke 
the aid of the Court to restore them to 
possession of the property which they 
lost by virtue of the Farzi transactions. 
The iilaintiffs’ case is that no chaDge in 
the status quo of the properties in any 
vs.av occurred on account of the said 
transactions and that as-a matter of fact 
there was no transfer of tbe properties in 
question to the defendants, but that there 
was only a paper transaction and as that 
paper transaction was threatened to be 
used by the defendants against their un- 
disputed title and the possession which 
have been found concurrently hv the 
Courts below in their favour, the plain- 
tifls simply want a declaration of the 
true existing state of affairs, namely that 
thev are i.he re al beneficial own er ^s of the 
* ( 1 ) LlOOS] 35Ual. 551=35 I A. 98 (P. C.). 


properties and they have been in posses- 
sion all along of the properties and that 
tbe defendants have no concern at all. 

The case of Banka Behdry Dass v. Raj 
Kumar Dass (2; no doubt lends some 
colour to the contention of the learned 
counsel. But in the case of Jadu Nath 
Poddar v. Rup Lai (3), after a. 

detailed review of the authorities on the: 
subject, Mookerjee, J., declined to accept 
entirely the broad proposition laid down- 
in the case of Banka Behary Dass v. Raj 
Kumar Dass (2) and at p. 983 of the- 
judgment observed: 

“ \^ ith all respect I am unable to see bow the- 
view taken by this Court in tbe case of H'lnkof 
Behary Dass v. Raj Kumar Dass (2) enables a 
party to a dishonest trick by which bis creditors- 
may have been defniuded to get himself reinsta- 
ted when bis purpose has been served. On the 
other hand, it seems to me that if the Court re- 
fuses to aid the plaintiff who has made a ficti- 
tious transfer of his property from an improper 
motive but has not carried into effect bis inten- 
tion, tlie Court reallj' becomes an i istrument ta 
aid the defendant in his fraudulent claim to 
possession contrary to the real agreement with 
the plaiutiff.*’ 

Eveu if the proposition laid down m 
Banka Behary Dass v. Raj Kumar Dass^ 
(2) be accepted, the case is distinguish- 
able from the present one. inasmuch as- 
the defence taken in that case was that 
after the Farzi conveyance in question- 
two of the creditors of the plaintiffs at- 
tached some of the property conveyed to- 
which the defendants i*referred a claim 
and the properties were released from the 
attachment. In the present case the- 
defendants have not raised any such plea. 
Their defence throughout has been that 
there was no decree of the Maharaja of 
Darbhanga and that there was no inten- 
tion to defraud any creditor by mpaos of 
the mortgage and the deciee in question.. 
The plainlitls also did not m ike any such- 
allegation in the plaint that any creditor 
was as a matter of fact defrauded or 
that the object of the fictitious transac- 
tion was to defraud any crediotr of the 
mortgagor Mohan Lai All that the 
plaints averred is that there was at the 
time tfi0 mortgage bond was executed a 
decree of the Maharajah of Darbhanga 
and in order to save the properties from 
the sale the said mortgage bond was 
executed in the Farzi name of the defen- 
dants’ ancestor Babunandan. There was 
no issue raised in the trial Ccurt ^ to- 
wh ether the fraud wtscarrie* m^oerfeog 

(-21 LiybOl 27 Oal. '^3. 

t3) L1906j 33 Cal. 967 . 
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and whether the Maharaja of Oarbhanga 
or any other creditor of the plaintiffs’ 
ancestor was as a matter of fact defrau- 
ded by means of the said transaction. 
Upon the pleadings in the present case 
the decision in Hanha Dehary IJass v. 
Ftoj Kumar Dass (2j is distinguishable 
and cannot be applied, nor can it he 
held that the plaintiffs are not entitled 
to the declaration that they have sought 
in this case, 

I do not think it %vas open, to the 
District Judge, when^t was neither the 
Case of tlie plaintiffs nor the defen- 
dants, nor was there any issue upon the 
point to hold that the fraud was carried 
into effect and the Maharaja of Darhhauga 
.was defrauded in respect of liis decree. 
^^'e have looked into the sale certificates 
Exs. 2d-K and 323 and the iJievious 
deponitioii of one of the plaintiff'-*, but 
we do not find anything in them to show 
that the Parzi transactions were used 
for the purpose of laying any claim in 
execution of the Maharaja’s decree or 
that on account of the said transactions 
the execution of the decree failed. The 
endorsements simply show that t.he sale 
certificates were file<l in some Court, 
hut the nature of the caseiiul the i»ur- 
pos 0 of the filing are not shown. The 
order sheet in the claim case and the 
ohjeetions. if any, matle to the ex^'cation 
of the decree wore necessary to he R'cfl 
to raise the i)Iea. Agiin the (lepositi<’ns 
oii!\ show tliat a part of the doci ‘«'0 was 
satisfied and the rest was tiine barred. 
There is a hi.:* gap to show that the 
Earzi transactions in rpiestion were the 
cause of tilts result. There is no evi- 
dence thoieof to sliow that the fraud 
vNas carr- 1 into ePect an 1 tlie aforesaid 
e\idence n-lu'I upon cm r>nlv he a mat 
tei of surmise and sii pfiosition . If t!to 
lower a( i^ellato Court thought that the 
point was necessary to le investigated 
into it ought to have framed an issue 
to allow the parties to give evitlouce on 
the point. If the finding of the Judge 
is not accepted, then there can he no 
Question that the fraud was not carried 
into effect and hence upon the aforesaid 
authority of the Privy Council case of 
Pethcrpe.7nal Chettn v . M uni.t^rhj Srr. 
va? (1) the plaintiff's are entitled not 
only to conRrn.atdon of possession hub to 
recover podt'es-ion if bhov hal lost posses- 
Sion on ncec'Untof the k'arzi transactions. 
Even if the finding of the learued Judge he 
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accepted aea finding of fact, the plainbiffs.r 
being in possession for over 12 yearsj 
have acquired title by adverse posses- 
sion and are entitled to the declaration 
sought for. 

Again there was no question in the 
<^seot ISan^ca Pf/iary Ous.sv. Raj Kumar 
Dass (2) as to the effect of the continuous 
possession of the plaintiff for over 12 
years’ prior to the institution of the 
suit. The Farzi conveyance in that case 
was executed in 1B3‘J and the suit -vas 
brought in 18J3. Dur ing a short pei jod 
of fouror five years no question of aciiuisi- 
tionof title by virtueot adverse possession 
of any ofthe parties could arise. In thepre- 
sent case plaintiff s have been in possession 
of the properries from IBoff up to the 
presoul; moment, a period of (30 years, not 
to speak of 12 years whicii under 3. 28 
Lim. Act, is sufficient not only to extin- 
guish the right and title of a person to 
a property hut to create a complete title 
in favour of the per-*on who has been in 
possession for over 12 years. The point 
aiJpears to me bo have been settled, and 
it is therefore needless to quote any 
authority in support of it. It is suffi- 
cient to quote the judgment of Mooker- 
jee, J in the case o\ Nawab JSahadur 
of Murshidabad v. Gojfinatk Mandal 
(4), uheie it was lai.l tlown tiiat the 
effect of S. 23. Ijirn. Act, is not meroly 
to extinguish the title of the rightful 
OAiier of tiro lam!, ljub also to create a 
title by negation in the occupant, in 
which he can actively assert if he loses 
I)ossesT.ion even asagairist tho true owner. 
That ptiriciple willaiiply with greater 
force in the case of a rightful owner 
l)eing in possession of the property lor 
over 12 yens in spite of liis hiving exe- 
cuteil a Farzi transaction for %omf 
ulterior incrive. Tho case of (invinda 
Kuar V. fjtila Kislun [^rostid {b) would 
seem to appear to be on all fours witli 
the present case. In that case it was 
hold that where the ostensible transferee 
never had any exclusive i»ossossion of 
the property in question, which was for 
a great many years treated as a part of 
the joint family proiierty, and which was 
enjoyed by the joint family (of wliidi 
the ]ilaintiff was now tho solo surviving 
memlv-r) for more than 12 \eus before 
suit, tho plaintiff- was entirded U, have a 
declirit on of his light lo the property 

(41 1 11101 0 I.' 07301'. ■ 

(5) ‘2S O. 370. 
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and to confirmation of his possession 
thereof in spite of the fact that he had 
executed a colourable transfer for the 
purpose of defrauding his creditors and 
where his intention was wholly or par- 
tially carried into effect. 

Mr. Dutt, however, seeks to distinguish 
this case by contending that in that case 
the property was joint family property 
and the fraudulent conveyance was by a 
member of the family. I fail to appre- 
ciate the distinction in principle. In 
the present case the plaintiffs’ case is 
that their father was in possession of the 
property in suit and thereafter they have 
been in possession all along. This Court, 
while remanding the case for a finding 
upon the said issue, had clearly in view 
the principles enunciated in the case of 
Govinda Kthar v. Lala Kislntn Prosad 
(5). It was then understood clearly by 
this Court and at the Bar that the finding 
of fact upon the issue remitted would 
dispose of the case and that if it was 
found by the Court below that the 
plaintiffs were in continuous possession 
for over 12 years before their possession 
was interfered with, they would he en- 
titled to a decree in the suit. On fuller 
construction of the law on the subject 
and upon a true construction of the plead- 
ings in the case the view taken by this 
Court before remand appears to have been 
confirmed. The plaintiffs are therefore 
entitled to the reliefs granted to them 
by the learned Munsif. The result is 
that the decision of the District Judge 
is set aside and that of the Munsif is 
restored. The appeal la allo%ved 
costs of the remand and also those 

assessed in the decree. 

Foster, J. — I agree. 

V.S./R.K. allowed. 

A. 1. R- 1919 Patna 452 

Das, j. 

Lachmi Narain and Peti- 

tioners. 

V. 

’Rmneroi — Opposite Party’ . 

Crinnnal Eovn. No. 120 of 1919 Deci- 
aed on 2nd May 1919, against order of 

®faT Cr'Irnfa’aF P.“C. (5 of 1898). Ss. 103, 
190 (1) (a) and 200— Excise Inspector en- 
tering house at sunset without search witness 

-^sTarch made and opium found-Accused 
arrested and handed over to Poh«e Investi- 
carried on by himself and opium 
?eta°ned and produced before Magistrate- 


Report and charge sheet submitted — Magis' 
trate taking cognizance treating report as 
police report and convicting accused — On 
revision, Magistrate held had no seizin of 
the case, no proper complaint being before 
him — Failure to examine under S. 200 vitia- 
ted proceedings — Conviction could also not 
be maintained — Entry after sunset offended 
— Opium Act (1 of 1878), S. 14 — Entry with- 
out search witnesses contravened Criminal 
P. C, S. 103 — Investigation by himself and 
not delivering opium at police station con- 
travened S. 20, Opium Act — Opium Act 
(1 of 1878), Ss. 14 and 20. 

A Sub-Inspector o|^zcise entered the premises 
of the accused after sunset where he suspected 
contraband opium had been secreted; after en- 
tering the premises he sent for two search wit- 
nesses. A search was made and some opium was 
found. The Sub-Inspector thereupon arrested 
the accused and took him to the police station, 
but conducted the investigation himself and re; 
taiued the opium found on the premises, which 
he produced in Court when he made his state- 
ment. He submitted a report and charge sheet, - 
and the Deputy Magistrate of the District took 
cognizance of the case, treating the report of the 
Excise Sub-Inspector as a police report, and 
convicted the accused under S. 9 (c), Opium Act. 
On appeal the Sessions Judge upheld the con- 
viction, pointing out that the Excise Sub-Ins- 
pector’s report was wrongly treated by the 
Magistrate as a police report, and that ho must 
have taken cognizance of the case under 
S 190 (1) (a). Criminal P. C. The accused 
moved the High Court on revision: 

Held, (1) that the proceedings before the 
Magistrate were irregular, inasmuch as he was 
not properly in seizin of the case there was no 

regular complaint before him, and, even if there 

was his omission to examine the complainant 
on oath as required by S. 200, Criminal P. C. 
was an illegality which vitiated the proceedings. 

(2) that apart from the foregoing, the con- 
viction could not be maintained by reason of the 
following serious irregularities committed by the 
Excise Sub-Inspector, namely: (a) his entry of 
the premises after sunset in contravention of 
S. 14, Opium Act; (b) his entry of the Ptera'ses 
without search witnosees in disregard of S. 103, 
Criminal P. C.; (c) bis keeping the investigation 
in bis own bands and not delivering up the 
opium found to the nearest police station m 
spite of the peremptory P'^^^visions of ^ 20 

Opium Act. 1 fo, 

(b) Criminal P- C. (5 of 1898), S. 537 
Proceedings are full of irregularities— Bur • 
den of proof of absence of prejudice is on 
proaecution* 

Where proceedings bristle with irregularities, it 
is for the prosecution to show that the accused 
was not prejudiced thereby. . IP 453 C 2) 

You7ius, P. S. Varma and Rajendra 
Prasad — for Petitioners. 

The Govt. Pleadet — tor the Grown. 
Judgment.— The petitioners have been 
convicted under S. 9 (c). Act 1 of 1876 by 
the Deputy Magistrate in charge of Patna 
Gity^ and sentenced to undergo rigorous 
imprisonment for six months. The ap- 



1919 


IjACHMI Narain V. 

peal fco the learned Sessions Judge of 
Patna was dismissed. Shortly stated the 
facts are as follows: On 27th October 
1918, Tirbeni, who is an Excise Sub- 
Inspector, happened to pass an opium 
shop in which the petitioners served as 
salesmen. He enterfjd the shop, checked 
the opium and found that the opium in 
the premises tallied with the account- 
books. He says that he had some sus- 
picion that there might be opium in an 
adjoining house and in company with 
another Sub-Inspector, who happened to 
come on the scene he entered the ad- 
joining house and then sent the other 
Sub-Inspector, whose name is Warasat 
Hussain, to get two search witnesses, and 
then they went to a particular room, 
found five cakes ot opium weighing two 
seers six chhataks, and arrested one of 
the petitioners Ejachmi Narayan, the 
other petitioners Paras Singh having run 
away. He took Lachrni Narain to the 
police station, but conducted the investi- 
gation himself and submitted a report 
and a charge sheet upon which the 
learned Deputy Magistrate took cogni- 
zance. The first question that has been 
argued before me is that the learned 
jDeputy Magistrate was not properly in 
seizin of the case. As I have mentioned 
before the prosecution was started on the 
report of Tirbeni and the learned Magis- 
trate expressly states that he took cogni- 
zance on the report of Tirbeni, treating 
that report as a police report. 

This is wrong, as the learned Sessions 
I fudge in hisappellate judgment points out. 
|13ub the learned Sessions Judge, makingen- 
tirely a new case on behalf of the learned 
Deputy Magistrate, says that he must 
iiave taken cognizance under S. 190 
(i) (a), Criminal P. 0. But it appears 
that if the Deputy Magistrate took cogni- 
y.&nce o( this case under S. 190 (l) (a) 
of the Code, he did not in fact examiao 
the complainant as, in cny opinion, he 
was bound to do under S. 200 of the 
|Code. It has been urged before me by 
the learned Government Pleader that 
omission to examine the complainant 
on oath is a mere irregularity which does 
not vitiate the subsequent criminal pro- 
ceedings. I have dealt with this iden- 
tical point this morning in Mauyti, Kceri 
V. Rmperor (l) (Criminal Revision No. 88 
of 1910), ami 1 have come to the con- 
clus ioD tl^at the examination of the corn- 
(1) Lioiyj 51 j. o. -iGS. 
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plainant on oath is nob a mere formality,- 
but a condition precedent which must be 
strictly complied with. In my opinion 
the filing of a petition of complaint is 
the act of the party, and it is incumbent 
on the Magistrate to show in some way 
that he intends to proceed with the mat- 
ter, and the only way in which he can 
express that intention is by examining 
the complainant on oath. If authority 
is needed for the proposition, it will be 
found in the latest decision of this Court 
reported as Jkuna Lai Sahu v. Emperor 
(2). As a single Judge I am bound by 
the decision of this Court and agreeing 
with that decision I hold that the lear- 
ned Deputy Magistrate was not properly 
in seisin of the case and that therefore! 
all proceedings must be set aside. 

Bub I do not rest my judgment on my 
view of law in this matter, because 
I am clearly of opinion that on facts 
there should not have been a conviction. 
The whole case must rest upon the evi- 
dence of the two Excise Sub-Inspectors, 
and it has been shown that they have 
be:n guilty of a series of irregularities 
which, in my judgment, have seriously 
prejudiced the petitioners. The whole 
judgment of the learned Sessions .ludge 
is as serious an indictment of the me- 
thods adopted by Tirbeni as I have seen 
in the course of my experience and for 
the reasons which I shall presently give, 
it was, in my opinion, for the prosecution 
to show that having regard to the serious 
irregularities the accused wore nob pre- 
judiced and that it was not for the ac- 
cused to show that they were prejudiced. 

In the first place, in contravention of the 
provisions of S. 14, Opium Act, the Sub- 
Inspector entered the premises after 
sunset, which he had no right to do. 

In the second place, in contravention of^ 

S. 103, Criminal P. C., he entered the! 
promises without any search witnesses.! 
The learnsvl Sessions Judge himself says' 
that unless the accused can show how 
he has been prejudiced by these irregula- 
rities. the conviction should stand. In 
my opinion these are statutory safeguards 
for the i)rotoction of accused [persons so 
that it may not ho in the power of excise 
ollicers or, for the matter of that, in tlie 
pov/or of police ollicers to smugglo an 
article into a liouse and bolster up a false 
case against the persons with whom they 
nnvy ho on ter_r»js_ of enmity. It is with 

{'Z) IVJLll 2 L'. J. U57 = il 1. c. 1U02, ' 
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some object that the legislature has pro- 
vided the safeguards, and when they are 
'deliberately broken it is, in my opinion 
toot for the accused to show that they 
have been prejudiced. The prejudice is, 
in ray opinion, on the face of the record. 
They should not have entered the pre- 
mises without search witnesses, the 
object being that it may not be in their 
power to smuggle articles into the house 
-and bolster up a false case against them. 

But I am not setting aside the convic- 
tion on this technical ground. I have 
got to examine whether the evidence on 
wliich the petitioners have been con- 
victed is evidence which should have 
been relied upon by the Courts below. 
No doubt they have been guilty of very 
serious irregularities, as I have men- 
tioned above, but that is not all. S. 20, 
Opium Act, provides that every person 
arrested, and thing seized, under S. 14 
or S. 15, shall he forxNarded without 
delay to the officer in charge of the 
nearest police station ; and every person 
arrested and thing seized under S. 19 
shall be forwarded without delay to the 

offii’er by whom the warrant was issued. 

“Every officer to whom ao}’ pei'soa or thing 
is forwarded under this section shall, with all 
convenient desi utch, take such measures as may 
be necessary for the disposal accotding to law 
of suotk person or thing.” 

The provision as contained in S. 20, 
Opium Act, is peremptory and it gave no 
option to the Jilxeise Sub-Inspector to 
keep investigation in his own hand, or 
tr) keep the things seized in his cust<^y. 
The ohjeeb of the section is plain. ihe 
object is that it may not he in his power 
to produce false evidence afterwards 
against the accused persons. But in 
this case he did not forward the opium 
seized to the nearest police station either 
without delay or at all. He did not 
produce the opium seized until he ^ gave 
his evidence in Court. Nor is this all. 
He kept insestigation lu his own hand, 
took a recognition liond from Lachmi 
Narain, whom ho arrested, and which 
reccgtiiLion bond contained a full con- 
fession of the ’guilt of Lachmi Narain. 
It has been found by the Court below 
that the thumb impression purporting 
to he the thumb impression of Lachmi 
Narain in the recognition bond in fact 
is not his thumb impression. The con- 
clusion is that -the document has been 
forged by somebody and as it has been 
produced by Tirbeni for the purpose of 


securing the conviction of the petitioners, 
very grave suspicion must attach to the 
part played by Tirbeni in the matter of 
arrest of the petitioners. 

And yet the petitioners have been con- 
victed on an admission alleged to have 
been made by Lichmi Narain to Tirbeni. 
It seems to me that it is impossible to 
rely upon the evidence of Tirbeni, having 
regard to the fact that the learned Ses- 
sions Judge has himself recordel a find- 
ing that the document proiuce i by Tir- 
beni is not the docu nent to which 
Lachmi Narain affixed his thumb impres- 
sion. That being so, in my opinion, the 
conviction must fail, both on facts and on 
law. I would therefore set aside the 
conviction and the sentence passed on 
the petitioners. 

v.s /r.K. Sentence set aside. 
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DAWSON-MILLER. 0. J. AND JWALA 

Prasad, J. 

Tieramha Nath Bandoi^adhya — Defen- 
dant — Appellant. 


v. 

Surendra Nath Mittra and another — 
Plaintitfs — EespoDdents. 

First Appeal No. 32 of 1918, Decided 
Dn 21st August 1919, from the decision 
Df the Sub-Iudge, Dhanbad, D/- 6th De- 

sember 1V)17. ^ , j 

(a) Civil P. C. (5 of 19081. O. 3. R 1 and 
O. 23, R. 3— Pleader’s authority to compro- 
mise extends only to subject-matter of auit. 

The HUibority of pleader to ci>mpromi>e a suit 
>n behalf of his cli at does not extend to bis 
?fTecting a compromise in respect of in itter out- 

jide the scope of tno suit. LP 

(b) Civil P. C. (5 of 19081, O. 38. R 5- 

Attachment before judgment continues after 

decree, ^ , . 

Whore property is attached before jadgm^nt, 
the fact that a decree is made m the pUiatiff 3 
favour does uot determine the abtaohmeot, 
^vhicb coQtinues in full force* 

(c) Practice— Plea -Quest! »n of law aris- 
ing out of facts alleged can be raised at any 

^ A question of law raised upon facts which are 
on the record, can be raised at any sb-4ge of the 
suit C 21 

(d) Civil P. C. (5 of 1908), S. 47 -Suit by 
stranger in respect of property about which 
decree is passed and no execution taken out 
is not barred by S. 47. 

Wuere a decree is obtained in respect of cer- 
tain property, and a suit in respect of the same 
property i-i brought by a person who is not the 
representative of the judgment-debtor affected 
by the decree, before the decree is pat in exe- 
cution aud there are no proceedings p-ndiug m 
which an appheatioa under S. 47 could be made, 
that section is no bar to the suit. O 21 
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(e) Evidence Acl (1 of 1872), S, 33 — Re- 
port by process server being official record 
is admissible. 

The peon’s return in execution proceedings, 
being an official record nsade by a public servant 
in the discharge of his official duty, is admissible 
in evidence. LP462 C 2] 

S. AT. Midlick and S. N. Bose — for 
Appellant 

P. C, Mnnuk and A. B. Mukerjee — for 
Responde t'. 

Judgment. — This is an appeal by lie- 
remha Nath Bandopadhya, defendant I 
in the suit, from a decision of the Sub- 
ordinate Judge of Dhanbad, di.tsd 5bh 
Becenjber 1917, in which he jjassed a 
decree in favour of the plaintiOs. The 
suit was instituted before the Subordi- 
nate Judge on 12th September 1916 by 
the plaintiffs as heirs and representatives 
of Charu Chandra Mittra, claiming cer- 
tain declarations the effect of which was, 
put shortly, to confirm their title to a 
colliery, known as the Ranidih Colliery, 
free from all encumbrances and to prevent 
defendant 1 from selling the property 
under an attachment which he had ob- 
tained in the Calcutta High Court before 
judgment in a previous suit (No. 300 of 
1911) brought by him against the then 
owners of the colliery, who are the re- 
maining defendants in the present suit. 
The site of the colliery was originally 
acquired by one Sashi Bhusan Chattopa- 
dhya, tl^e father of defendants 4 to 6 and 
husViand of defendant 7, under a lease for a 
term of 999 years giant<^d by Gopi Nath 
Chattojiadhya on Fth Octol cr 1907. By 
a registered deed, dated Sth Octuher 1908, 
the lessee transferred a 4 ann is share 
in the lease to Nal-a Chandra Chattepa- 
dhya, defendant 2. and a 2 anuas share to 
Kuuja Behari Dutta. defendant 3. retain- 
ing the remaining 10 annas share himself. 
On 24th August 1908 Sashi Bhusan and 
his tranferoes, defendants 2 and 3, exe- 
cuted a mortgage of the entire 16 annas 
share in the lease of the colliery to IJc- 
ramba Nath Bandopadhya, tiio appellant, 
to secure a cash advance of ils. bU,000 at 
15 per cent, interest per annum and a 
commission of 5 annas per ton on tlie 
amount of coal raised. On 5th September 
1908 Sashi Bhusan died and his 10 annas 
share in the colliery passed to his four 
sons One of the sons has since died. 

His three surviving sons and his widow 
•who, between them, now hold his 10 
annas share, are respectivelv defendants 
4 to 7. On 17th April 1909 Heramba 
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Nath Bandopadhya, the mortgagee, under 
a deed of management executed by defen- 
dants 2 to 7, was placed in charge of the 
colliery as managing agent under the 
name of Achard & Company of which 
firm he was the sole partner, and on the 
same day defendant 4 to 7 as heirs of 
Sashi Bhusan agreed to sell him their 10 
annas share in the colliery in the henarai 
name of his wife Anilabala Debi, receiv- 
ing from* him the sura of Rm. 5,000 as 
earnest money. On 10th September 
1910 the defendant Heramba ceased to he 
the managing agent of the colliery and 
Charu Chandra Mittra, the predecessor- 
in-interest of the plaintiffs, w’as [lut in 
possession by the heirs of Sashi Bhusan 
who were then the 10 annas share- 
holders. Jt is the plaintifi’s’ case that on 
the same day an agreement in writing 
was entered into between the heirs of 
Sashi Bhusan (defendants 4 to 7) and Charu 
Chandra Mittra for the sale of the 10- 
annas share to the latter. This document 
was not produced in evidence, hut some 
time later, viz. on 27th August 1913, 
these defendants in fact transferred their 
interest to Charu Chandra ly a regis- 
tered deed of that date, which recites 
that the assignment of the colliery to 
Charu Chandra was in accordance w itli a 
letter dated lOth September 19>l0 and 
acknowledges pax ment of part of the con- 
si Icrafion money at various dates bet- 
ween loth October 1010 and the date of 
the assignmerd-. 

On 2ord March 1911 the defendant 
ITerainba instituted the suit numberect 
30o ol I'Jll in t he H igh CcvirL of Calcuila 
against all the 16 annas shaieholdcrs of 
the colliery (present dt‘f 0 ndanis 2 to 7 ) 
to iccover a sum cf Rs. 32,000 odd fur 
advances made an 1 expenses incnrretl in 
connexion witli tho iuanagement of the 
colliery during the lime of his agency, 
and, two days later, on 25th March, ap- 
plied to the Court in that suit O. o.S, H. 5, 
for an attachment before judgment of the 
colliery, on the allegation that the defen- 
dants were about to tlispose of it by sale 
to Charu Chandra ^littra and hud no 
otlier means out of which the claim could 
bo satisfied. On 27Mi Murch tdio 

High Criurt granted an order nisi under 
O. ds, R. calling upon the defendants 
in that suit to show cause why they 
should not furnish security to satisfy 
any decree that might ho passed against 
them and in default thereof, w hy the col- 
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liery should not be attached and, at the 
same time, the Court ordered an interim 
attachment to issue until such cause had 
been shown. On 19th May the defen- 
dants in that suit appeared to show cause. 
The defendants Naha Chandra Chatto- 
padhya and Kunja Behari Dutta, the 
owners respectively of 4 annas and 2 
annas shares in the colliery, gave an under- 
taking on that occasion not to alienate or 
in any way deal with their respective 
shares in the colliery during the pendency 
of thesuit and the defendant Abani Bhusan 
Ghattopadhya undertook not to deal fur- 
ther with his share during the pendency 
of the suit. His share, as one of the heirs 
of his father, was 2^ annas. The remain- 
ing defendants gave no such undertaking. 
Thereupon the Court adjourned the fur- 
ther hearing of the order nisi until the 
hearing of the suit and ordered the in- 
terim attachment, previously granted, to 
be withdrawn so far as the said three de- 
fendants were concerned, but to continue 
so far as the others were concerned until 
the hnal disposal of the suit. 

As a matter of fact, the writ of attach- 
ment under the order nisi of the 27th 
March had not, at that time been served, 
nor indeed did it issue from the office of 
the High Court at Calcutta until the 29th 
May p lthough dated 27th March 1911. 
It was subsequently despatched to Purulia 
in the Manhhinxi District for service, and 
according to the peon’s return, which has 
been referred to in evidence, it was ser- 
ved on the 14th June at the colliery. As 
it has been argued tliat the process served 
was not an attachment of the property at 
all but only an order restraining the de- 
fendants personally from alienating the 
property, it is desirable to set out the 
operative part in full. It reads as fol- 
lows: 

“To the defendants above named. Whereas by 
an order of Court made in this suit and dated 
27th March 1911. it was amongst other things, 
ordered that an attachnieut should issue out of 
and under the seal of this Court prohibitiug the 
defendants, until the further order of this Court, 
from alienating the colliery known as the ‘Rani- 
dih Colliery’ in the district of Manbhum, by 
pale, gift or otherwise and also prohibiting all 
persons from receiving the samo b 3 ’ purchase, 
gift or otherwise. It is ordered that the defen- 
dants he and they are hereby prohibited and res- 
trained until the further 

from alienating the said ‘Ranidih Colliery m 
the district r^f Manbhuui by sale, gift or other- 
wise and that all' persons be and they are hereby 
prohibited from receiving the same by purchase, 
gift or ortherwise.” 


A preliminary decree in the aforesaid 
suit was passed in March 191^ and on th& 
report of the Official Referee, was made 
final on 22Dd November 1915 for a sum 
of Rs. 40,650 in favour of Heramba. la 
April 1911 a suit, numbered 345 of 1911,. 
was instituted in the High Court of 
Calcutta in the name of Anilabala Debi,. 
wife of Heramba, against Abani Bhusan 
Ghattopadhya and others, the ten-annaa 
shareholders, claiming the return of the 
sum of Rs. 5,000 paid as earnest money 
under the contract of sale of the I7thi 
April 1909. On 21st June 1911 the de- 
fendants Naha Chandra and ICunjaBehari 
instituted a suit, numbered 638 of 1911, 
in the High Court of Calcutta against 
Pleramba, claiming damages for wrongful 
and malicious attachment of their shares 
in the colliery on the ground that tho 
order made on the 19th May in Heram- 
ba’s action ^No. SCO of 1911) had directed 
the attachment as against them to ha 
withdrawn and that he bad, neverthe- 
less, wrongfully attached their property. 
Some time in 1911 a further suit was in- 
stituted by Gopi Nath Bandopadhya and 
others, the landlords of the colliery, be- 
fore the Subordinate Judge at Rurulia, 
against Abani Bhusan and others, tha 
16 annas lessees, and Heramba Nath 
Bandopadhya claiming arrears of rent 
and royalty. This suit was numbered 
412 of 1911. On 2nd March 1912 Heram- 
ba Nath brought a suit before the Sub- 
ordinate Judge at Purulia. which was 
numbered 106 of 1912, against Abani 
Bhusan and others, the present defen- 
dants 2 to 7, and Cbaru Chandra Mittra, 
the predecessor-in interest of the present 
plaintiffs, to enforce the mortgage of 24bh 
August 1908. On 29th July 1913 a com- 
promise was arrived at between the par- 
ties in that suit and was filed in Court 
accompanied by a petition on behalf of 
all the parties in the suit except 
plaintiff 4, Srimatee Kalitara Debi, the 
widow of Shashi Bhusen (the present de- 
fendant 7). 

The petition recited that all the parties 
had settled the suit in the terms of the 
compromise, but as Kalitara Debi had 
not filed a vakalatnama that day, it a.sked 
that the same might be filed within 
7 days and a decree passed against her 
and the other defendants in the terms of 
the compromise when the vakalatnama 
should be filed. It appears that no 
vakalatnama had been signed by Kalitara 
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Dobi on her own behalf, alhough she had 
signed one as guardian on behalf of her 
minor son Bidhu Bhusan who was also a 
defendant in that suit. This .was subse- 
quently procured and filed and on 30bh 
August 1913 a decree was passed in the 
terms of the compromise. About the 
same time, viz., on 27th August, the de- 
fendants Ahani Bhusan and others execu- 
ted a deed of- assignment of their 10- 
annas interest in tlie colliery to Charu 
Chandra Mittra and on 5th September 
1913, defendants 2 and 3 assigned the re- 
maining 6-annas share to Charu Chandra 
Mittra. 

One of the main contentions in the case 
depends upon the construction of the 
compromise come to in Heramba’s mort- 
gage Suit No 106 of 1912. The plaintiffs 
contend that, on the true construction of 
the compromise agreement, Heramba 
undertook to enter satisfaction in his 
Suit No. 300 of 1911 in which he had at- 
tached the mortgaged property and to 
forgo all claims thereto upon payment of 
a sum of Rs. 1,20,000, the amount which 
by the terms of the compromise he was 
to receive in respect of bis mortgage 
decree in Suit No. 106 of 1912. He on 
the other hand, contends that this part 
of the agreement was subject to a condi- 
tion precedent to be performed by the 
defendants in the mortgage suit which 
had not in fact been fulfilled. The terms 
of the compromise were as follows: 

“ 1. There is to bo consent decree immediate- 
ly in Suit No. 100 of 191‘2 {Heramba Nath Ba- 
nerji v. Ahani Bhxtsan Chatter ji and others) 
in the Court of the Subordinate Judge of Purulia 
in the following terms: 

(a) There is to be a mortgage decree of Rupees 
1,20,000 (one lakh and twenty thousand) includ- 
ing interest, commission and costs, and all the 
defendauts except the minor defendant will bo 
personally liable for the amount decreed with 
interest and costs in addition to the mortgage 
security. 

(b) Interest is to run on thes decretal amount 
at the r.ate of )5 (fifteen) per cent per .annum 
with six-monthly rests from date hereof until 
actual paymout. 

(c) The plaintiff will not be entitled to execute 
the decree within six sveeks from the date hereof 
but if the decretal amount with interest be not 
paid to him within the aforesaid time, he will be 
entitled to execute the decree with interest at 
the rate aforesaid. 

(d) On the payment of the decretal amount 
Rs. 1,20,000 (one lakh and twenty thexmnd) 
with intereit accruing duo thereon by defendant 
7, Charu Chand ra Mittra, within 0 fsix weeks) 
from the dato hereof, the plaintiff will, if his 
claim under the decree is not iu the meantime 
satisfied, transfer the decree herein in favour of 
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defendant 7, Charu Chandra Mittra or with his 
consent to any other person who may pay the 
said sum with interest as aforesaid, at tho cost of 
the assignee and without recourse to the plain- 
tiff, and thereupon the said defendant will be 
discharged from further acting as receiver and 
will not bo liable in that event to account for 
this management. 

(e) This is to be certified as being for the bene- 
fit of the minor defendant. 

2. The following terms are also agreed by aud 
between the parties. 

(a) Heramba Nath Bannerji will, on payment 
of the decretal amount, i. e., Rs. 1,20,000 (one 
lakh and twenty thousand) with interest in the 
said Suit Nc. lOG of 1912 to him within six weeks 
from the date hereof, c.ause at the cost of the 
defendants in the said suit, satisfaction to be en- 
tered in Suit No. 300 of 1911 {Hcramho Nath 
Bancrji v. Naba Chandra Chatter ji) aud Suit 
No. 345 of 1911 {Anila Bala Dcbi v. Ahani Bhii- 
san Chatter ji). 

(b) Naba Chandra Chatterji and Kunja Be- 
hary Dutta will withdraw the suit instituted by 
them in the Calcutta High Court against He- 
L'itinba Nath Bannerji for damages for malicious 
.attachment now pending in the said Court with- 
in six week'5 from the date hereof. 

(c) Charu Chandra AJittra indemnifies Ile- 
ramba Nath Bancrji against the claim of the 
plaintiffs Gopi Nath Banerji and others in Suit 
No. 412 of 1911 of this Court in respect of all 
subsequent rents and royalty accruing due till 
the payment of the decretal amount. 

(d) All the defendants in the said Suit 
No. lOG of 1912 undertake that they and 
each of them will file in Court express 
authority in favour of their resp'ctive pleaders to 
consent to these terms. 

(e) . In case the said defendant fail to proceed 
and file such authority as in sub-Cl. (d), Cl. (2), 
hereof within tiireo weeks from the date hereof, 
tho tvuns contained iu sub Cls. (a) to (c), Cl. 
(2) hereof, will not come into operation.” 

On 12th September 1913 tho sum of 
Rs 1,22,000, the decretal amount with 
interest and costs then duo under tho 
compromise mortgage decree, was deposi- 
ted in Court by Charu Chandra iSlitra in 
favour of the appellant iJeramha, tha 
plaintiff in that suit, and on 26th Sep- 
tember 1913 this sum was withdrawn on 
behalf of the appellant. 

It will be observed on referring to 
Cl. 2 of the compromise agreement above 
set out that in arriving at a settlement 
of that suit the parties endeavoured to 
settle also the several other actions which 
were then pending between tbcin. The 
appellant liowever contends that tho 
terms contained in Cl. 2 of tho compro- 
mise agreement nevei became operative 
because sub-Cl. (d), Cl. 2, was not com- 
jilied with and by sub-Cl. (e) it was pro- 
vided that unless the express authority 
mentioned insnb-Cl. (d), should he filed 
in Court witliin three weeks the terms of 
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Cl. 2 of the agreement should not come 
into operation. In these circumstances, 
the appellant contends that he is entitled 
to proceed to execute his decree in suit 
No 300 of 191 L and to sell the attached 
property in satisfaction of his decree. 
Hence the respondents have brought the 
present suit clainaing the declaration al- 
ready referred to. The respondents fur- 
thei' contend that the writ of attach- 
ment issued on hehalf of the appellant in 
that suit was not properly served and if 
process \s'as serve!, it was not in fact a 
writ of attachment at all binding on the 
property, but merely an order of the 
Court upon the owners of the property 
enjoining tliem from parting with their 
interest, aad the appellant’s right, if any, 
lies iu damages against the persons en- 
joined and gives him no lien upon the 
property. It appears that an application 
was made on behalf of the judgment-debt- 
ors in Suit No. 300 of 1911 to have satis- 
faction entered in that suit on the ground 
of the agreement contained iu Cl. 2 of the 
compromise in the mortgage suit. This 
application was made in August 1914 be- 
fore tlie High Court at Calcutta and was 
refused, the Court being of opinion that 
the terms contained in snb-Cls. (d) and 
(e). Cl. 2 ha') not been complied with 
and furtlier tliat the application was 
time barred. In our opinion that deci- 
sion does not bar the present suit. The 
main issues raised before the Subordinate 
Judge in the present suit were whether 
the appollatit was houn<) to enter satisfac- 
tion in the High Court Suit No. 300 of 
1911 in pursuiuce of the terms of the 
compromise in Suit No. 106 of 1912, and 
wliether tiie terms of the compromise had 
been complied with by the defendants in 
that suit so as to bind tlie parties by the 
terms of Cl. 2 and secondly, whether the 
attachment of the property in suit was 
properly etlected in Suit No. 300 of 1911. 

The learned Subordinate Judge, as far 
as w 0 are able to follow his reasoning, 
catjie to tlie conclusion that the compro- 
mise agreenDent was not expressed in 
clear and unambiguous terms and that 
therefore it was permissible under the 
second proviso of S. 92, Kvidence Act, to 
admit oral evidence as to the real mean- 
ing and intention of the parties expressed 
in the written agreement. He accord- 
ingly relied upon a statement of Charu 
Chandra’s manager, Ram Prasad Mittra, 
who was at Purulia \vhen the coinpro- 
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mise was come to. This witness said 
that he did not know the details of the 
compromise but he knew chat on pay- 
ment being made of the decretal amount 
all disputes between the parties would 
be settled. Tbe Judge accordingly found 
that all that was necessary to bring into 
operation the terms of Cl. 2 of the agree- 
ment was that the decretal amount 
should be paid and that the conditions 
in Cl. 2 (e) ceased to be binding on pay- 
ment of the decretal amount. It seems 
clear that the learned Subordinate Judge 
entirely misapprehended the scope and 
effect of S. 92., Evidence Act. Oral evi- 
dence for the purpose of contradicting 
written documents or ascertaining the 
intention of the parties is not admis- 
sible: see Balkishen Das v. W. 

Degge (l). It is true that by the sixth 
proviso of the section evidence is admis- 
sible of facts "‘•hich show in what manner 
the language of a document is related to 
existing facts, but the evidence relied on 
by the learned Subordinate Judge was nob 
given with the object contemplated in the 
sixth proviso. Its object clearly was to 
vary the terms of the written contract 
by shovsing an intention, nob expressed 
therein, to treat the condition contained 
in sub-Cis. (d) and (e), Cl. 2, as inope- 
rative as soon as the decretal amount . 
mentioned in Cl. 1 should have been paid. 
Although it is true that an ambiguous 
agreement affords no protection to tbe 
person seeking to rely upon it in order 
to avoid an obligation he would other- 
wise he under, it would appear that the 
learned Suberdirjate Judge did not con- 
sider the element of ambiguity from this 
point of view. Had he done so it is not 
easy to see, when one considers the 
nature of the ambiguity which he con- 
ceived to exist, how this would have • 
assisted the present plaintifls. It is 
utjnecessary however in our opinion, to 
pursue this matter as the document does 
not appear to us upon a true construction 
to contain any ambiguity at all. 

It consists of two clauses, the first of 
which provides that there shall be a con- 
sent decree upon certain terms enumera-' 
ted in sub-Cls. (a) to (e). These sub- 
clauses clearly provide that there shall 
be a mortgage decree for a named sum 
including interest, commission and costs, 
for which all the defendants except the 
minor w^ero to he p erso nally liable . 

U) tiyOO] 22 All. 149=22 I.X 58 (P. C.). 
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Interest from the date of the decree is to 
run at 15 per cent, per annum, the decree 
is not to be executed for six weeks. Dur- 
ing that period Charu Chandra Mittra 
had the option, if the claim was not in 
the meantime satisfied (presumably by 
the other defendants in the suit), of pay- 
ing otl the decretal amount and receiving 
an assignment of the decree from the 
decree-holder. The second clause related 
to matters outside the scope of the suit 
and could not properly form a part of 
the decree in that suit, hut might he 
regarded as part of the terms of com- 
promise and as such would be binding 
upon the parties when recorded, it 
related to claims in the various other 
-suits pending at that time between the 
parties or some of them and provided 
that each should forgo their respective 
■claims against the others, and as presum- 
ably the pleaders representing the parties 
in the mortgage suit would not necessarily 
be authorized in that suit to compromise 
claims between the respective parties in 
other suits, it provided that the defen- 
dants should file in Court express autho- 
rity in favour of their respective pleaders 
to consent to these te»'ms. This was no 
doubt stipulated in order to pub an end 
once and for all to the chance of any 
dispute arising thereafter as to the 
authotity of the respective j^leaders to 
bind their clients, and l>y sub Cl. (e) it 
was expressly ))rovi(led that, unless tlie 
authority sliould ho filed within three 
weeks from the date of the compromise, 
the terms of Cl. 2 should nob come into 
operation. 

It is dillicult to see iri what respect the 
agrceinent can be said to be ambiguous. 
The mortgage suit was to he compromised 
on the terms mentioned in C). 1, whether 
or not those mentioned in Cl 2 should 
come into operation, and those mentioned 
in Cl. 2, were only intended to come into 
operation, if and when tlie defendants 
should expressly autlnorize tliem in the 
manner therein indicated. If the con»li- 
tions imposed by sub- Cls. (d) and (e). 
Cl. 2, were not performed, then the 
umtual obligations imposed by the earlier 
part of the clause ceased to be operative. 
In our opinion it is ditliculb to read this 
document in any other manner. The 
learned Judge was impressed by the fact 
that the decretal amount of Rs. 1,20,000 
was more than the total amount claimed 
in the mortgage suit which was Rs. 88,588 


and that therefore the decretal amount 
was probably arrived at by including a 
portion of the appellant's claim in Suit 
No. 300 of Dll. We have great doubts 
whether be was entitled bo consider this 
question at all, bub, in any event, it leaves 
out of consideration the fact that the 
sum due at the date of the decree 
for principal, interest and commission 
under the mortgage of 2lth August 
1908 amounted to about Rs. 1, 4,000. 
Tliis calculation, it is true, is based upon 
an increased rate of interest after the 
first year as provided by the mortgage 
bond, and it is contended that the increa- 
sed rate was not legally recoverable. It 
does not appear ho%vev 0 r, that any objec- 
tion tipon this score was raised in the 
mortgage suit and it is in our opinion, 
not legitimate to speculate as to how the 
decretal amount was arrived at. It is 
further contended that as the Court record- 
ed the compromise on 30th August 1913, 
that is, more than 3 weeks after the da^e 
of the compromise itself, it was nob com- 
petent to the appellant to contend that 
the provisions of sub-Cls. (-1) and (e), 
Cl. 2, had nob been complied with. 

It was argued that l)efore recording 
such a compromise the Court was bound to 
asceitain for itself that it was valid and 
binding and if in fact the con<Htion had 
not been at t hat time fulfilled. Cl. 2 of 
the compromise would not have been 
recorded and therefore any failure to 
comply wit!', that condition must be taken 
to have been waived by the parties. Tlie 
learned Julge considered that as the com- 
promise had been recorded by t he Court 
under the provisions of O. 23, R. 3, Civil 
P, C. it must be regarded as a lawful 
agreement and that if the appellant's 
contention were accepted as to the elTecb 
of Cl. 2, there was no agreement at all so 
far as that clause was concerned and that 
the Court would not record mere negotia- 
tions nob binding upon the parties. Wo 
are unable to accede to this argument. 
Tlie agreement was in fact filed on 29bh 
July and when the decree was passed on 
30th August, tliere was nothing to show 
that the Court made any onquiry as to 
whether the conditions had been fullilled 
or that this matter was oven mentioned. 
The Court might well have assumed in 
the absence of any menf ion of tlie matter 
that the condition liad been fultillod and 
in any event it was no part of the Court’s 
duty to ascertain whether the parties had 
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complied with the condition. It might 
involve a long and intricate enquiry which 
the Court was, in our opinion, not bound 
to enter into. The agreement on the face 
of it, was lawful and what the ultimate 
effect of it might be was not a matter 
which it was the duty of the Court at 
that time to enquire into. 

It further remains to consider whether 
the condition imposed by Cl. 2 (d) was 
in fact complied with. This question 
depends mainly upon the effect of certain 
vakalatnamas which have been produced 
in evidence and on the oral testimony of 
Ananga Mohan Bhattacharji, a pleader 
engaged on behalf of Kalitara Debi and 
her minor son Bidhu Bhusan in the mort- 
gage suit at Purulia in which the com- 
promise was come to. He was called as 
a witness on behalf ol the plaintiffs in 
the present suit. From his evidence it 
appears that the draft compromise was 
written out in the Bar Library at Purulia 
on the afternoon of 29th July after dis- 
cussion between the pleaders and others 
representing the parties. They then 
looked into the record to ascertain from 
the vakalatnama filed how far each of 
the parties had given authority to their 
pleaders to compromise the suit. It ap- 
peared that no vakalatnama had been filed 
by Srimati Kalitara Debi defendant 4 in 
that suit, on her own behalf, although 
she did sign one on behalf of her minor 
son Bidu Bhusan who was also a defen- 
dant. The petition asking for the com- 
promise decree (Ex 6), therefore prayed 
that she miglit be allowed 7 days to file a 
vakalatnama. This was in fact, not file I 
until 30th August, the time for doing so 
having been extended by order of the 
Judge. It was urged on behalf of the 
respondents that as this petition only 
asks for 7 days for filing the vakalatnama 
and as the compromise in Cl. 2 allowed 3 
weeks for filing express authority, it 
ought to assumed that all the parties 
were agreed that the express authority 
required had in fact been filed by all the 
parties except by Kalitara Debi and as 
they were all anxious to get the matter 
through, the time was reduced to 7 days. 
We are quite unable to draw any such 
|infe*'enG0 from the terms of this petition. 
As Kalitara Debi had filed no vakalatnama 
at all it was quite obvious that there was 
nobody who could compromise the suit 
on her behalf much less agree to terms 
jrelating to matters outside the suit and 


therefore it was necessary in any event 
that some authority on her behalf should 
be provided and this was undoubtedly the 
object of asking that the decree should only 
be passed after her authority had been 
obtained. The 7 days would expire on 
6th August but the time was subse- 
quently extended by order, as appears 
from the order sheet (Ex. ll), to '30bh 
August. On that day Kalitara Devi’s 
vakalatnama was in fact filed. It also 
purports to be executed an behalf of 
Abani Bhusan, Indu Bhusan and Bidhu 
Bhusan, defendants 1 to 3 in the mort- 
gage suit. It is marked Ex. 5 in the 
case. It authorizes the pleaders named 
therein to file any petition whatever or 
solenama or deed of settlement, and it is 
probably wide enough to cover the spe- 
cial terms mentioned in CL 2 of the 
compromise. It further appears that on 
29th July a vakalatnama (Ex. 4) had 
been executed on behalf of the same de- 
fendants 1 to 3 and Naba Chandra, de- 
fendant 5, and was filed the same day. 
The latter had also previously filed a 
vakalatnama jointly with Kunja Behari 
on 20th April 1912 : Ex. 1, If in fact, 
the existing vakalatnama executed by the 
parties in favour of their pleaders were 
regarded as a sufficient compliance with 
Cl. 2 (d) of the compromise, it remains 
to be explained why any of them should 
subsequently have filed others. 

Exhibit 4 authorizes the pleaders to 
file a compromise deed in connexion with 
the suit and **to do any other act in con 
nexion with this suit on our behalf. 
Assuming that Exs. 4 and 6 may be inter 
preted as giving the authority required 
by 01. 2 (d), there was nevertheless no 
such express authority executed as re- 
quired on behalf of either Kunja Behari 
or Charu Chandra, the other two defen- 
dants in the suit, after the compromise 
was entered into, nor was Ex. 5 filed 
within the' 3 weeks stipulated. It is true 
that a vakalatnama on behalf of Kunja 
Behari had been filed in the suit on 20fch 
April 1912, and a similar document was 
filed on behalf of Charu Chandra on 26th 
June 1913. These are in the usual form 
authorizing their pleaders to act for 
them and to compromise the suit and 
can in no sense be regarded as express 
authority to consent to the terms of 
Cl. 2 of the compromise agreement, 
which are matters outside the scope of 
the mortgage suit altogether. Counsel 
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no doubfc has a general aufchority to com- 
promise a suit on behalf of the client 
engaging him, but this does not extend 
to collateral matters outside the scope 
of the action: see Na^ido Lai Bose v. 
Nistarini Dassi (2). The .authority of a 
pleader is certainly no greater, and it 
has been held that he has not even au- 
thority to compromise the matters in 
dispute in the suit itself unless specially 
empowered to do so: see Mt. Sirdar 
Begum v. Izzutoolnissa (3). This ap- 
pears to us obviously to have been the 
reason why 01. 2 of the compromise con- 
tained the stipulations as to filing the 
express authority therein mentioned and 
as there was an express condition that 
if such authority were not filed within 
3 weeks the terms of 01. 2 should not 
eome into operation, there was in our 
opinion no compliance with this pro- 
vision. 


Even if the time be extended up to 
the date of the decree, viz., 30th August, 
there is not even then any express autho- 
rity filed by Charu Chandra or Kunja 
Echari nor have they since complied 
Nvith the stipulation. It was urged by 
the appellant as significant that the as- 
signment executed by Abani Bhusan and 
others, the 10 annas share-holders, to 
Charu Chandra on 27bh August 1913 
transferred to the purchaser the vendors’ 
claicn which they had put forward hy 
way of sot off or counterclaim against 
Heramba in Suit No. 300 of 1911, 
which is one of tliose mentioned in the 
compromise- This they contended, points 
to the conclusion that the parties to 
that instrument regarded the suit as 
still sul^sisting at that date. TVe do not 
think much importance can be attached 
to this. It is however much more signi- 
ficant that none of the parties made any 
attempt to enter satisfaction in Suit 
No. 300 of 1911 until long after the 
time stipulated, and no ittempt was made 
by Naba Chandra and Kunja Behari to 
withdraw their suit 
tachrnenb until lOth 
v.-as 10 months after 
was instituted. In 


for malicious at 
■Tuly 1917. ^v h i c h 
the present suit 
our opinion there 


was no compliance with the provisions 
of sub-Ol. (d), Cl. 2. and under Cl. (e), 
the earlier terms of that clause never be- 
came operative. 


(2) [1900] 27 Cal. 428. 

«3) [18-.01 2 N. W. P. H. O. R. 149 


The learned Subordinate Judge consi- 
dered that the decree having once been 
passed in accordance with the terms of 
the compromise so far as it related 
to the suit and the compromise having 
been recorded there was an end of 
the matter, and a failure to comply 
with the special stipulations was of 
no consequence. It is not easy to follow 
him through this part of his argu- 
ment. Assuming that the terms of Cl. 2 
had the same binding force as a de- 
cree, it is clear that they were sub- 
ject to a condition and if the condition 
was not complied with, those terms can- 
nob become operative. The learned Judge 
also found that the parties varied the 
terms of the agreement by excluding sub- 
Cls. (d) and (e), Cl. 2. We are unable to 
find ally evidence of such an agreement 
to vary the terms. Had such an agree- 
ment been come to before the decree was 
jiasseJ, it may safely be assumed tliab 
tliose clauses would have been deleted 
from the compromise and would nob have 
been recorded. It was next urged that 
Heramba hy taking tlie money out of 
Court waived his right to object that the 
conditions imposed by Cl. 2 had not been 
fulfilled. This argument has, in our opi- 
nion, no force, 01. 2 was in its operation 
independent of 01. 1. Cl. 1 was to ope- 
rate in any event, the second only in the 
event of the express authority being filed. 
By Cl. 1 Charu Gliandra Mittra had the 
option of paying the decretal amount into 
Court, in which event he would be en- 
titled to an assignment of the decree in 
his favour. There was no compulsion 
upon him to do so but by so doing he 
gained certain advantages. lie avoided a 
sale of the property in which he was 
interested and stepped into the shoes of 
the mortgagee. In our opinion, Cl. 1 
operated in any event, and was in no way 
dependent upon Cl. 2 becoming operative. 
Heramba therefore by taking out the 
money cannot be taken to have ^vaived 
Ilia right to the per forraance of t he con- 
ditions attached to Cl. 2. 

It remains to consider wheblier the at- 
taclimenb was properly efl’ected and if so, 
what the effect of such abtaclniieut was 
as against the claims of the {.laintill^,, 
Tlie Subordinate Judge foun.' that it had 
not been proved that the writ of attach - 
monb had been served on the colliery. 
Ha arrived at this conclusion by refus- 
ing to accept the evidence of Ashutosh 
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Munshi, a servant of the appellant who 
accompanied the serving peon when 
the service was alleged to have taken 
place. The peon himself at the date of 
the trial was away on leave and although 
a summons was issued for his attendance 
as a witness, he could not be found and 
hence he was not called at the trial. The 
peon’s return of the service of process of 
attachment with his affidavit attached 
testifying to the service and signed by 
him was put in evidence subject to objec- 
tion. His signature was proved by the 
Naib Nazir of the Court of the District 
Judge of Purulia. A certified copy of the 
writ of attachment, with an endorsement 
by the Nazir that it appeared from tlie 
peon’s return that it had been duly served, 
was also put in and proved. A copy of 
the plaint in Suit No, 638 of 1911 brought 
by Naba Chandra and Kunja Behari 
against the appellant claiming damages 
for wrongful attachment was also put in 
evidence and not objected to. Para. 9 of 
that document states in terms that an 
agent of the appellant appeared at the 
colliery on 14th June 1911 with poens of 
the Purulia Civil Court and others and 
caused tlie attachment to he made, and 
that it was conducted by the peons by 
beat of drum and that notices were pasted 
at the colliery and also delivered to the 
agent there. The writ of attachment was 
one of the notices therein referred to. 
It seems to us that evidence of the ser- 
vice of the writ of attachment is over- 
whelming. ^ , T 3 

The reasons given by the learned Judge 

for neb accepting the evidence of the 
witness Ashnbosh Munshi, whose name 
apiioars as one of the identifiers in the 
peon’s report, do not commend themselves 
to us and, we accept his evidence as 
th't of a witness of truth. Apart from 
his evidence there is also the admission 
in the plaint in Suit No. 638 of 1911 just 
referred to. This is an admission by two 
of the plaintiffs’ predecessors-in-title to 
the property, the subject-matter of the 
suit, made at a time when they had ^ 
interest in that property. Under S. 18, 
Evidence Act, such statements are admis- 
sions from which an inference adverse to 
the plaintiffs in the suit may be drawn. 
This document corroborates absolutely 
the ct her evidence in the case. In our 
r pinion, it makes no difierence that the 
attachment v^as withdrawn by the order 
of the High Court of Calcutta, so far as 


the shares of the plaintiffs in that suit 
are concerned. It is an admission that 
their share was attached. That share 
as well as the rest is the subject-matter 
of the present suit and there was only 
one attachment of the whole property. 
We further think that the peon*s return, 
being an official record made by a public 
servant in the discharge of his official 
duty, was clearly admissible in evidence, 
the peon’s signature having been duly 
pro''ed and uhe document produced from 
the pruijer custody. The form of return 
is that prescribed by the General Rules 
and Circular Orders, Vol. 2, Civil, Ap- 
pendix B, No. 5, and theaffidavit is made 
under the provisions of O. 5. R. 18, readi 
with O. 48. R. 2, Civil P. O. There can 
be no reasonable doubt, in our opinion, 
that the attachment was duly served. 
The evidence of Ram Prasad Mittra. 
who was in Calcutta at the time and 
swears that he heard nothing about ib, 
may or may not be true. We rather 
suspect the latter but in any case it is 
nob of such a nature as bo have any 
weight against the positive evidence of 
Ashutosh Munshi, corroborated as it is 
by the documentary evidence produced. 

It was next urged on behalf of the 
respondents that the process served was 
nob an attachment at all, but merely a 
personal order directing the defendants 
in that suit nob to part with their shares 
in the property. The terras of that 
document have already been quoted m 
an earlier part of this judgment. The 
respondents in support of this conten- 
tion relied upon the case of Makendra 
Narai 7 i Saha v. Gtirudas Batragt (4;. 
That was a case where an order was 
made by the Subordinate Judge upon the 
defendants to ?how cause why an attach- 
ment of their property should nob issue 
before judgment, and pending the hoaiing 
of the rule they were directed nob bo part 
with their property The form of order 
was not that prescribed by O. 38, R. 0, 
Civil P. C., and no order attaching the 
property was in fact made. When the 
defendants appeared to show cause, the 
Court was satisfied that no reason for 
attaching the property had been made 
out and dismissed the application. Prom 
this there was an appeal to the High 
Court. A preliminary point was taken 
that no appeal lay from such an order. 
The question was whether the last order 

(4) L1916] 33 I. C. 689. 
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dismissing the application was one made 
under O. 3S, R. 6, If so, an appeal lay 
bub not otherwise. The High Court 
decided that it was not an order made 
under R 6, In {not no attachment had 
been ordered under R. 5 and the pro- 
cedure laid down in R. 6 had not come 
into operation. What was done was in 
eff’ect a dismissal of an application under 
R. 5 from wnich there was no appeal, 
and the Court dismissed the appeal on 
the preliminary ohiection. In the case 
now under consicicrai ion an order under 
R. 6 was clearly passed on 27th March 
1911 (Ex. H) calling upon the defen- 
dants to show cause why security should 
not be given and ordering attachment to 
issue until such cause should be shown. 
The writ, which was eventually served 
(Ex. E), recites that an order of attach- 
ment had been made and prohibits the 
defendants from parting with the pro- 
perty un ti I the further order of the Court. 
The further order of the Court on I9ih 
May 1911 ordered the attachment to be 
removed, so far as the interest of the 
three defendants who gave an undertak- 
ing was conceri.ed, and to continue so far 
as the interest of the other defendants 
was concerned until the (inal disposal cf 
the suit. The latter order would appear 
to liave been properly made under R. 6, 
O. 38, and kept the attachment in so far 
as it was not withdrawn. In the case 
relied upon no order of attaciiment was 
ever made and it aUords no authority for 
the respondents’ present contention. 

It was further contended however that 
the attachment ceased when the decree 
was passed, the suit being then finally 
disposed of within the terms of the order. 
It would bo a strange result if the benefit 
of this proceluro should cease to operate 
at the moment w hen the plaintiff obtained 
a decree in his favour so as to doiirive 
him of the fruits of victory, and it seems 
clear from the terms of Rr. 9 and 11, 
O. 38, that such was not the intention of 
the -legislature. The former relates to 
the circumstances under which the Court 
shall order the attachment to he with- 
drawn, viz., when secuiity is provided or 
the suit dismissed. The latter provides 
that where the property is under attach- 
ment by virtue of the provisions of that 
order and decree is aurisequently passed 
in favour of the plaintiff, it shall nob be 

necessary upon an application lor execu- 
tion to apply for re-attachment of the 


property. In our opinion the attach- 
ment continued in full force after the de- 
cree was passed in favour of the plaintiff^ 
in Suit No. 300 of 1911: see Ganu Singh 
V. J angi hal (5). 

It was next contended that tho writ 
of attachment was bad because it was not 
in the form prescribed in App. F, iNo. 5, 
Civil P. C. The form there set out is a 
composite form addressed to the bailiff 
commanding him to call upon the defen- 
dants to give security or show cause and 
to attach and keep in safe custody the 
property until further order. These 
forms are subject to variation (see O. 48 
R. 3). Form No. 5. App. P, would ap- 
pear to be adapted to the case of move 
able property as the bailiff is directed to 
keep the property under safe and so 
cure custody. There is no special forni 
adapted to the case of ifnmovable pro- 
perty, bub in Appx.E which is applicable 
to attachments in exocufcion, a special 
form, No. 24. is provided to meet the case 
of immovable property and is more like 
the form employed in the present case 
It appears from the affidavit of Nilmony 
Roy and from the evidence of that wit- 
ness given at the trial that the order of 
27th March 1911 calling upon the defen- 
dants in Suit No. 300 of 1911 to show 
cause was duly served and tho defendants 
in fact appeared to show cause before the 
writ of attachment was serve). There 
was therefore no necessity to serve again 
a similar notice with the writ of attaoli- 
ment, and the form prescribed in Appx. F 
was not in the circumstances afiiilicable. 
Moreover it must be remembered that 
that suit was brought in the Calcutta 
High Court in the exercise of its original 
jurisdiction, an«l tho forms proscribed 
unlsritsown rules of proco.lnre under 
the powers saved by S. 129, Civil P C 
differ in many respects from those in tho 
appendices to the Code. We think that, 
until the contrary is shown, wo must 
presume that the writ which bears tha 
seal of the Calcutta High Court was a 
valid writ authorized by its own pro- 
cedure. 

A further point was taken on behalf of 
the respondents that as by the compro- 
mise the appellant agreed to transfer his 
rights under the mortgage decree to Oharu 
Chandra on payment of tho decretal 
amount, he surrendered his right of sale 
un der tdiQ atta chment to the l itter. Th« 
(6J LlSyilJ Cal. 6ai.' 
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attachment was no doubt subject to exist- 
ing liens including Heramba’s own rights 
as mortgagee, but subject to this the 
equity of redemption could be attached 
and the transfer of the mortgage decree, 
although it may have given the transferee 
a prior claim on the proceeds to the ex- 
tent of the amount of the mortgage de- 
cree, cannot affect the right of sale under 
the attachment. What the respective 
rights of the parties may be once the pro- 
perty is sold we are not concerned with 
in the present suit, which merely prays 
for a declaration that the property be- 
longs to the plaintiffs free of all encum- 
brances and that the appellant is not en- 
titled to sell it in execution of his decree 
in Suit No. 300 of iOll. 


The next point urged by the respon- 
dents was that by a letter of lOth bep- 
tember 1910, that is, before the attach- 
ment was effected, defendants 4 to 7 had 
already entered into a contract with 
Charu Chandra for the sale to him of 
their share in the colliery ,a:id tliot of the 
consideration money Rs. 51 was paid on 
10th October 1910 and Rs. 200 on 18th 
May 1911, although the assignment was 
not actually executed until 27th August 
1913, the attachment having taken place 
on llth June 1911. It is contended that 
the respondents had on the latter date an 
interest in the property which could bo 

enforced against the owners and that they 
wore entitled to priority over the rights of 
the attaching creditor. It is clear by the 
terms of S. 54. T. P. Act, that a contract 

for the sale of immovable 
creates no interest in or charge upon ^ 
property in this country. It was poin- 
ted out however that no interest m or 

cliarga on the property is 
an attachment and that 
could have enforced a suit 
performance of the contract contained in 

the letter of lOth September 1910 . He 
therefore had a right existing prior to 
« nfhachmenfc within the meaning of 
38 R. 10- Madan Mohan 

v’ Rebati Mohati (6) was relied upon in 
support of this contention. There is no 
doubt much force in this argument, but 
there is no evidence to shosv what the 
terms of the letter of lOtb September 
1910 were or how far it gave any right 
to Charu Chandra which could have been 
enforced by a suit for specific perform- 
ance. The p oinfa was not taken hetore 
"(6) 34 I. O. 953. 


the trial Judge and had it been taken, 
strict proof of the contract, if any, con- 
tained in the letter of lObh September 
would have been required. This letter 
was not produced and it is impossible to 
say how far it gave any right to Charu 
Chandra to insist upon an assignment of 
the property. A mere reference to such 
a letter in the deed of assignment of 27th 
August 1913 is no evidence against the 
appellant, nor does the deed of assign- 
ment itself show what its terms were. 
No reason is given for its nonproduction 
and its contents must remain a matter 
of pure surmise. We cannot assume from 
evidence of this nature, especially as the 
question was not raised or discussed in 
the trial Court, that Charu Chandra ac- 
quired any enforceable rights under this 
letter at all. In these circumstances we 
are bound to hold that the attachment 
was not affected in any way by this 
matter. 

A further question was raise! on be- 
half of the appellant, namely, that S. 47, 
Civil P. C., was a bar to the present suit. 
This point was not taken in the written 
statement. The learned Judge considered 
that as O. 8, B 2, had not been com- 
plied with, the oppellanb was not en- 
titled to raise the point. He further con- 
sidered that as there had been no valid 
attachment of the property at all in 
Suit No. 300 of i911. the plaintiffs in the 
present suit were not the representatives- 
in-interest of the judgement-debtors in 
that suit and that the section did not ap- 
ply. This part of his judgment would ap- 
pear to be open to several objections. Tbe 
question is purely one of law and the 
facts upon which it has been raised are 
on the record. It is therefore open to 
the plaintiff to raise it at any stage of the 
suit. We do not think however that 
S. 47 is a bar to the present suit. The 
suit was brought before the decree was 
put in execution and there were no pro- 
ceedings then pending in which an appli- 
cation under S. 47 could be made. The 
facts relied upon by the plaintiffs in their 
suit affect not the execution of the decree 
so much as the decree itself, which was 
passed on 22nd November 1915 and which 
it is claimed should not have been passed 
at all in the face of the compromise of 
29th July 1913. Moreover, as the attach- 
ment of the shares of defendants 2, 3 and 
4 was set aside by the order of 
March 1911, that property is not now the 
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subject; of any attachment and the plain- 
tiffs are not the representatives of those 
judgment-debtors by reason of having 
acquired their share in the colliery which 
no longer forms a part of the attached 
property. Had the appellant admitted 
this, possibly there would have been no 
necessity to claim a declaration so far as 
this portion of the property is concerned, 
bub no such admission was made and it 
was contended that the whole property 
had been attached. 

In the result we think that the decree 
of the Subordinate Judge should be varied 
and that a decree should be entered in 
lieu thereof declaring that the plaintiffs 
are entitled to the 8^ annas share in the 
Ranidih Colliery, which they purchased 
from defendants 2 to 4, free from the 
attachment. The appellant has succee- 
ded in part and is entitled to propor- 
tionate costs of this appeal. The respon- 
dents will recover their proportionate 
part of costs of the lower Court. 

v.S./r.k. Decree x'aried. 
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Mullick and Jwala Prasad, JJ. 
Lachmi Narain Agarwala — Petitioner. 


v. 

Kali Prosonno Bhattacharji OuXi(i others 
— Opposite Parties. 

Civil Revn. No. 151 of 1919, Decided 
on 16th June 1919, from decision of Dist. 
Judge, Manbhum. 

(a) Civil P. C. (1908), O. 21, R. 89— Judg< 
ment-debtor parting with his interest in pro- 
perty sold in execution to a third person can 
apply to have the sale set aside — Purchaser 
from judgment-debtor has no locus standi to 
apply under R. 89. 

Tho fact that a judgment-debtor has parted 
with his interest to a third party in property 
attached and sold in execution of a decree is no 
bar to bis making an application under O. 21, 
H. 89, to have the sale sot aside. 

A purchaser by moans of a private deed of the 
property of a judgment-debtor attached and sold 
in execution of decree has no locus standi to 
make an application under O. 21, R. 80. 

, fP 4G6 C ll 

(b) Civil P. C. (1908), O, 21, R. 89— De- 
posit made under R. 89— Sale must be set 
aside. 


When a deposit is made under R. 89, O. 21, it 
IS the duty of tho Court to proceed to set aside 

^ G 2. P 467 C 11 

(c) Civil P. C. (1908), 0.21. R. 89— Court 
reusing to accept deposit by judgment-debtor 
— High Court has power to interfere. 

Where a Court declines to accept the deposit 
from the judgment-debtor, its action amounts 
to a refusal to exercise jurisdiction and tho High 
Court can interfere under S. 115. (.P 4CG C 2] 
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Snshil Madhab MullicJc and Abhani 
Bhushaxi Hdukherji — for Petitioner. 

Jayasival and Haribhusan Mukherji — 
for Opposite Parties. 

Mullick, J . — This matter arises out of 
the sale of two plots of land in the town 
of Dhanbad in execution of a rent decree. 
After the sale an application was made 
under 0.21, R. 89, Civil P. G., by the 
judgment-debtor to set aside the sale. 
The Subordinate Judge, without hearing 
the auction-purchaser and the decree- 
holder, accepted the deposit and granted 
the prayer of the judgment-debtor. The 
auction- purchaser then took the matter 
up in appeal to the District Judge, and it 
being discovered that the judgment-debtor 
was dead, he brought the heirs of the 
judgment-debtor upon the record of the 
appeal. The order passed by the Dis- 
trict Judge after hearing the parties was 
that the application should be reheard 
by the Subordinate Judge in the presence 
of the decree-holder, the auction-pur- 
chaser and all parties affected. The case 
went back to the Subordinate Judge. The 
judgment. debtor’s heirs were apparently 
unwilling to prosecute the matter, or at 
any rate they did not take any steps to 
adduce evidence: but a private purchaser, 
the petitioner before us, subsequent to 
the sale came forward and put in a peti- 
tion before the Subordinate Judge asking 
that he should be allowed to prosecute 
the application on behalf of the judg- 
ment-debtor. That petition was made 
on 7th January 1919, and the order made 
by the Subordinate Judge thereupon was 
that the application would be taken into 
consideration at the time of the hearing 
of the case. It appears that thereafter 
the petitioner was allowed to deposit the 
various process fees necessary for service 
of notice upon the parties bo the case and 
also to get summonses issued upon the 
witnesses for this purpose. It also ap- 
pears that at the hearing he was allowed 
to file a document in support of the judg- 
ment-debtor’s prayer and that his vakil 
or pleader was heard when the case was 
finally argued. 

The result was thac the Munsif, tho 
case having been in tho meantime trans- 
ferred to his Court by the Subordinate 
Judge, dismissed the application, holding 
that under O. 21, R. 89, it was not com- 
petent to the judgment-debtor to make a 
deposit after he had already parted witli 
his interest in the property by sale to a 
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third party. The petitioner then took 
the matter up in appeal to the District 
Judge, who affirmed the finding of law of 
the Court below and added a further 
ground for dismissing the appeal, namely, 
that the petitioner was entitled neither 
to support the application of the judg- 
ment-dehtor nor to prosecute the appeal, 
inasmuch as he was not the legal repre- 
sentative of the deceased. The present 
ajiplication has been made to us under 
S. 115, Civil P. C., against the order of 
the District Judge. Now upon the point 
of law as to whether O. 21, R. 89, per- 
mits a judgment-debtor to make an appli- 
cation for the purpose of setting aside a 
sale, even though at the time of the ap- 
plication he has parted with his interest 
in the property, the decision of this 
Court in the case of Mt. Dhamoanti 
Kuer V. Sheo Shankar Lall (l) is con- 
clusive. So far as this Court is concerned 
it is settled for the present that the 
judgment-debtor in such a case is still 
competent to avail himself of the provi- 
sions enabling him to make a deposit. It 
i 3 contended however that as the peti- 
tioner had no locus standi in the Court 
of the Muusif, he ought not to have been 
allowed to appeal, and as the appeal v?as 
incomi) 0 tent the order of the District 
Judge therein was a nullity, and therefore 
there is no order with which we can in- 
^erfe^e in revision. 

Now in my opinion the petitioner was 
not a. person whom the Munsif should 
have heard. He as the assignee after 
the sale had no interest in the pro- 
perty hut that ciroumstanoe did not 
debar the Munsif from disposing of the 
application according to law. The Munsif 
had before him the judgment-debtor s re- 
esentatives who had been brought upon 
the record in the appeal; and indeed the 
law says that when a deposit is made, 
the Court shall proceed to set aside the 
sale In this case therefore the proper 
course was to refuse to hear the peti- 
tioner. bub to set aside the sale. As for 

the contention that the order of the ap- 
pellate Court was a nullity, I do not think 
fhflro is any substance in it whatsoever. 
The Munsif. though wrongly, did in fact 
accept the petitioner as a party; the 
mere omission to enter the petitioner in 
the heading of the judgment or in the re- 
cord as a party does not make any dif- 
ference. The pebiti^er was al lowed to 
(ij 4 P. L. J. 340=51 I. C, 873. 


adduce evidence, to. pay process-fees, to 
address the Court, and to carry on the 
litigation on behalf of the judgment- 
debtor. He must therefore be held to 
have been in fact joined as a party in the 
proceedings before the Munsif. That be- 
ing so he had a right of appeal if he was 
afleobed by the order made by the Court. 
It was open, no doubt, to the District 
Judge to decide in the appeal that he 
ought not to have been allowed to appear 
before the Munsif, but it cannot be said 
that the appeal was incompetent by the 
petitioner because the petitioner was an 
entire stranger to the proceedings. It was 
open, no doubt, to the District Judge to 
hold as he has done, that the petitioner 
was not a person entitled to relief, but it 
was incumbent upon him nevertheless to 
decide the other point in the case, namely, 
whether or not the deposit had been 
legally made by the judgment-debtor. 
His order therefore cannot be treated as 
a nullity and the petitioner is right in 
seeking to have it set aside. But even if 
it be held that the order is a nullity, the 
Munsif’s order stands in the petitioner's 
way and is liable to revision by us. 

Both Courts, in my opinion, refused to 
exercise jurisdiction in declining to ac- 
cept the deposit from the judgment-deb- 
tor. The order of both will be set aside 
under S. 115, Civil P. C. It is said that 
the heirs of the judgment-debtor are no 
longer willing to have the sale set aside. 
There is no evidence of this. The mere 
omission on the part of the heirs to pro- 
secute the application made by their pre- 
decessor before the Munsif is nob con^ 
elusive upon the point. JEven if the al- 
legations were true and they had after 
the sale to the petitioner- sought to de- 
fraud him by siding with the auction- 
purchaser and intimated their unwilling- 
ness to have the sale set aside the Court 
could not have given effect to that frau- 
dulent act. We have however nothing 
to show that the heirs are in fact un- 
willing, and therefore the proper order 
that ought to be made is that the deposit 
if it complies with the provisions of the 
law, be accepted and the sale set aside. 
The application will be allowed with 
costs. Hearing fee two gold mohurs. 

Jwala Prasad, J. — The deposit in this 
case was properly made by the judgmen 
debtor under 0.21, E. 89. The jndg- 
ment-debtor expressly stated his inten- 
tion to have the sale set aside. The saiet 
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was accordingly set aside on 16fch August 
1918. The judgment-debtor in the sub- 
sequent proceedings died. The legal re- 
presentatives of the judgment-debtor are 
on the record and they do not object to 
the application having been made by the 
judgment-debtor to have the sale set 
aside. The mere silence of the heirs of 
the judgment-debtor cannot be construed 
as a withdrawal of the application made 
on behalf of deceased judgment-debtor. 
There does not appear therefore to be 
any alternative, but to set aside the sale 
under R. 92, O. 21. I agree therefore 
with the order made in the case by my 
learned brother and I also agree that the 
petitioner, tho purchaser of the property 
by means of a private deed from the 
judgment debtor, had no locus standi to 
make an application under R. 89, O. 21. 
but that does not affect the position in 
the case that tlie sale must be set aside 
under the said order. 

v.s./r.k. Application allowed. 
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Roe and Coutts, JJ. 

Baijnath' Bam and another — Appel- 
lants. 

v. 

Mt. Chand Kumari — Respondent. 

Appeals Nos. 297 of 1917 and 178 of 
1918, Decided on 20th December 1918, 
from orders of Sub-Judge, Deoehar 

Civil P. C. (5 of 1908), O. 22, R 4 — Decree 
obtair^d agoinst ghatwal in personal capa- 
city--Death of judgment-debtor— Wid ow is 
legal representative of ghatwal. 

During tho pendency of execution proceedinsB 
m respect of a decree obtained against a gbat- 
wal 111 his perpnal capacity the judgment- 
debtor died and tho decree-holder applied lo 
bring his widoxv on the record as his legal re- 
presentative. The Court rejected the application 
n the pound that tho ghatwal’.s estate was not 

wUW personal debts and therefore, his 

widow as his successor to the office of ghatwal 
could not bo brought on the record: ^ 

"'idow having succeeded to 
the ghatwal 8 personal property as his heir, ir- 
rcspective of any question of her succession to 
the office of ghatwal, she should bo brought upon 

the deceased judgment-debtor, it being under- 
stood that any execution that may be taken 
agamst her w.th regard to tho personal debt, of 
tho deceased would bo limited to property which 
came lu to her possession ia her persoLl capacity 
and that no assets that came into her possessici 

nohfT K " 8 hts of tho^ ghatwal 

would be liable to be pursued. [p 407 q 2] 


Naresh Chandra Sinha, Banarsi Pra- 
sad Jhunjhunwala and Harnandan 
Sahai — for Appellants. 

Bankim Chandra Be — for Respondent. 

Judgment. — These appeals arise from 
orders passed by the Subordinate Judge 
of Deoghar declining to substitute the 
widow of a ghatwal as judgment-debtor 
in. the place of her deceased husband on 
claims obtained in the one case for the 
rents of property held by the deceased 
ghatwal in his private capacity and in 
the other case decretal money obtained 
against the deceased ghatwal also in his 
personal capacity. The learned Subordi- 
nate Judge based his decision on the 
view that the ghatwal’s estate was not 
liable for these personal debts and there- 
fore the widow as his successor to the 
office of ghatwal could not be brought 
upon the record. In this view we are of 
or)inion that the learned Subordinate 
Judge was in error by reason of his obli- 
vion of the fact that the widow suc- 
ceeded to the ghatwal’s personal pro- 
perty as his heir irrespective of any 
question of her succession to the office of 
ghatwal. We therefore direct that the 
widow be brought upon the record as the 

representative-in-interest of the deceased 

Raj Narain Deo, it being clearly under- 
stood that any execution that may be 
taken against her with regard to tho per- 
sonal debts of tho deceased be limited to 
property which may come into her pos- 
session in her personal capacity and that 
no assets that will come into lier pos- 
session by her succession to the rights 
of tho ghatwal will be liable to be pur- 
sued. We note that the learned Sub- 
ordinate Judge has in his orders of 5th 
February 1917, and 2nd September 1917 
not arrived at a decision as to what may 
constitute the i)ropevby w’hich lias come 
into the liands of the widow as tlie por- 
^nal property of tlie deceased husband. 
These matters may now be gone into. 
We make no order as to costs in these 

appeals. The records may be sent down 
at once. 

V.s./r.k. Records sent down. 
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Koe, J. 

UaGhman Scthtt — Plaintiff — • Appel- 
lant. 

V. 

Abdul Karim and others — Defendants 
— Respondents. 

Stamp Reference, Decided on 28th 
March 1919, from decision of Disb. Judge, 
Gaya, D/- 5bh December 1918. 

Court-fees Act (1870), S, 17 — Landlord, 
suit by, against several sets of tenants, for 
declaration that they pay batai and not 
cash rents — Court-fee payable is Rs. 10 for 
each set of defendants. 

Where a landlord sues a number of tenants, 
each having a separate interest in his particular 
holding, for a declaration that their lands are 
held under the batai system, and that they are 
wrongly recorded as paying cash rent, he must 
pav a court-fee of Rs. 10 in respect of each set 
of tenants. LP ^69 C 1] 

Kailas Pati — for Appellant. 

FACTS of the case appear from the 
following order of reference hy the tax- 
ing officer; —This is a court-fee matter. 
The landlord plaintiff sued a number of 
tenants having land in these villages for 
a declaration that their lands wore held 
under the batai system, and that they 
'■^ere w’rongly recorded as paying cash 
rent in the recent settlement. The plaint 
was filed on a court-fee stamp of Rupees 
11-4-0 calculated ad valorem on Rs. 150, 
the value of the suit. The suit was de- 
reed by the trial Court. The tenants 
appealed on the same court-fee. and the 
decree of the lower Court was modified. 
The plaintiff landlord has appealed to 
this Court. Defendants’ allegation was 
that the bhaoli lands were commuted 
into nakdi lands in 1319 by registered 
pattas and kabuliyats. There are 25 
different holdings in the possession of 25 
different sets of tenants. Each set has 
interest only in their particular bolding. 
Only one cause of action is given name- 
ly that the holdings are batai hut have 
wrongly been entered as nakdi in the re- 
cent settlement. The date of the final 

l^ublication of the Record of 
taken as the date of cause of action. The 
Stamp Reporter is of opinion that the 
suit, sn far as it concerns each set of ten- 
ants. constitutes a distinct subject within 
the meaning ol S. 17. Court-fges Act and 
that therefore the total fee should be 

Rs 10 into 25— Rs. 250, as the plaintiff 
has really united 25 suits into one. Ap- 
pellant’s vakil does not accept the 
report. Hq refers me to 22 0. L. J, 57 


DhaJeeskwar Prosad Narain Singh 
V. Iswardhari Singh (l). In that case 
a landlord instituted a suit against 
a number of tenants, alleging that the 
proprietor’s share of the produce rent 
had been entered wrongly in the Record 
of Rights and in the fard reaauz bhaoli, 
and that the rates of rent payable by the 
tenants varied according bo their occupa- 
tion and to the caste to‘ which they be- 
longed. 

It was held that a separate suit ought 
to have been instituted 'with resiJect to 
each class of tenants, i.e. such of the ten- 
ants as belonged to the same caste or 
followed the same occupation. If there 
were ten such tenants belonging to one 
caste and occupation, the High Court 
were of opinion that one suit might have 
been brought against the ten tenants with 
a court-fee of Rs. 10 because the same 
declaration would have to be made with 
respect of all ten tenants. The Stamp 
Reporter has mentioned a ruling of the 
Taxing Judge Chethru Mahton v. Khaja 
Muhammad Karim Katoab (2). The 
position in that case was practically the 
opposite to the present one. There 78 
sets of tenants as plaintiffs brought one 
suit with regard to 78 separate holdings 
alleging that the settlement authority 
recorded rents considerably higher than 
the proper rents, and that subsequently 
the zamindar had obtained decrees for 
these higher rents. In that case the 
taxing officer’s opinion, with which the 
taxing Judge agreed, was that there were 
78 causes of action in regard to the de- 
claration as to the rent, and 59 causes of 
action in regard to the decrees which 
the plaintiffs desired to have set aside, 
and each of these 137 causes of 

carried a court-fee of Rs* 1^* ^ 

case each tenant wanted two declarations 
in regard to his holding; m this case the 
landlord wants one declaration against 
all the 25 sets of tenants. In the pre- 
sent case I do nob think that there can 
be any question that under O. 1, R. 3, 
plaintiff can join all the defendants^ in 
one suit, because the right to relief arises 
from the publication of the Record of 
Rights, and if separate suits had been 
brought, a common question of law and 
fact would arise. This would seem clear 
from the pleadings of both parties. S. 
Gourt-fees Act, refers to a suit which 

(1) 11915] 30 I. C. 862. ^ 

(2) L1920] 4 Pat. L. J. 297. =50 I. O. 328. 
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comprises two or more distinct subjects. 
The question is whether, when each set 
of defendants has no interest in the hold- 
ing of any of the other defendants, the 
rent of each holding is a distinct subject. 
The question is of real importance be- 
cause such cases may often arise after 
publication of the Record of Rights, when 
a landlord may have to bring suits 
against groups of tenants on the allega- 
tion that the Record of Rights is incor- 
rect in regard to the'khatian of eafchisepa- 
rate holding. As the position would 
seem to be exactly the reverse of that in 
Chethru Maliton v. Khaja ^luhammad 
Karim Naioah_ (2), the present case 
should be placed before the taxing Judge 
for orders. If Rs. 10 has to be paid for 
the declaration against each set of tenants, 
there will be a deficit of Rs. 238-12-0 in 
all three Courts. 

Judgment. — The ratio decidendi must 
be the same as in Chethru Mahton v. 
Khaja Muhammad Karim Nawab (2). 
Rach separate subject requires a fee of 
Rs. 10. The rent of each raiyat is a se- 
parate subject. 

V.S./r.k. Order accordingly. 
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Das, j. 

Jagdeep Sahay and others — Plaintifls 
— Appellants. 

V. 

Sonu Ttal and others — Defendants — 
Respondents. 

Second Appeal No. 676 of 1918, De- 
cided on 14th July 1919, against decision 
of Dist. Judge, Patna. 

(a) Transfer of Property Act (4 of 1882), 
S. 55 (2) (b) — Title to purchaser passes on 
execution of deed of sale — Seller is entitled 
to charge for amount of purchase’money*— 
Contract that no title would pass must be 
proved. 

Tq a sale of immovable property, title to the 
property passes to the purchaser on the execution 
of the deed of sale, although the seller is eutitlcd 
to a charge on the property for the amount of 
the purchase-money or any portion thereof re- 
maining unpaid to him with interest thereou, 
unless there is a coutract between the parties 
that title to the property will uot pass to the 
purchaser until the full consideration has bceu 
paid ; but such a contract must bo alleged and 
proved by the party setting it up. [P 470 C 1,2] 

(b) Election — Remedies several — Choice of 
one — Rest of the remedies are barred. 

If two remedies are equally available to a 
party, and he pursues oue remedy and fails 
therein, equity will step in and prevent him 
from pursuing the other remedy, because he 
chooses one remedy at his own peril and cannot 


turn round and say, when he fails therein, that 
be will now pursue the other remedy open to 
him. [P 471 O 1] 

S. N. Palit and Bimola Charan Sinlia 
— for Appellants. 

Kulwant Sakai and Siveshioardayal — 
for Respondents. 

Judgment. — This appeal arises out of 
a suit brought by the appellants against 
the respondents for an order upon the 
defendants to make over a sale deed to 
the plaintiffs, for possession of the pro- 
perty covered by the sale deed, dated 6th 
January 1916, and for other incidental 
reliefs. The facts so far as they are 
necessary for the determination of this 
appeal are as follows : On 6th January 
1916, defendant 1 did execute a properly 
registered conveyance in respect of the 
properties in suit in favour of the plain- 
tifl’s. Subsequently defendant 1 sold the 
same properties to defendants 2 to 4, and 
it is on the basis of the sale deed, dated 
6th January 1916, that the plaintiffs 
have brought the suit out of which this 
appeal arises. 

The defence of defendant 1 is that tho 
document was procured from him under 
circumstances which negative the impli- 
cation of a free consent on his part and 
that therefore he never executed the 
document in favour of the plaintiffs and 
that he is not bound by it at all. It will 
be noticed that he does not set up a case 
that there was a contract between him and 
the plaintiff’s that tho conveyance would 
not be operative until the full considera- 
tion money is paid. It is important to 
remember this fast in view of the find- 
ing of fact arrived at by the lower ap- 
pellate Court. The Court of first inst- 
ance found that the document of 6th Jan- 
uary 1916 was a genuine document and 
was executed for consideration. It found 
that the consideration of the conveyance 
was Rs. 450 and that the plaintiffs had 
out of that consideration deducted Rs. 175 
and Rs. 160 in respect of the money due to 
them from defendant 1 on account of cer- 
tain other transactions. It further found 
that Rs. 20 was paid by the plaintiffs in 
cash to defendant 1 and that Rs. 95 still 
remained to be paid by tho plaintiff'=i to 
defendant 1. Upon this finding tlie Court 
of first instance gave a decree to the 
plaintiffs conditional on the plaintiffs 
paying in Rs. 95 within one month to 
defendant 1. Tho Court of first instance 
further decreed tliat on failure on the 
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part of the plaintiffs to pay in Rs. 95 
within a month, the plaintiffs should get 
a money decree for Rs. 160 which was 
due from defendant 1 to the plaintiffs 
and for Rs. 20 which had been paid by 
the plaintiffs to defendant 1. Against 
this decree there was an appeal to the 
lower appellate Court. But it will be 
convenient to deal with another matter 
before I deal with the decision of the 
lower appellate Court. 

It appears that the plaintiffs could not 
pay Rs. 95 into Court within the time 
specified in the decree of the Court of 
first instance. Therefore, on 12th July 
1917, the plaintiffs made an application 
to the Court of first instance for enlarge- 
ment of the time to enable them to nay 
Rs. 95 into Court. That application was 
refused, and, as I have stated before, the 
plaintiffs appealed from the decision of 
the Court of first instance. The lower 
appellate Court does not dissent from 
the finding of the Court of first instance 
that the sale deed was duly executed for 
a consideration of Rs. 450, but it thought 
that because the plaintiffs had not paid 
the full consideration money to defen- 
dant 1, the plaintiffs’ suit should have 
been dismissed by the Court of first in- 
stance. In my opinion that is entirely 
erroneous. It is obvious that the title 
accrued to the plaintiffs on the execution 
of the sale deed. If the full considera- 
tion had not been paid by the plaintiffs 
to the defendant, the defendant would 
have a lien on the property sold for the 
unpaid purchase-money, hut it cannot for 
a moment bo argued that title to the 
property would not pass unfcil^ the full 
consideration money had been paid. S. 55, 
T.P. Act, is perfectly clear on this point. 
S. 55, GI. (4;(b). provides that where 
the ownership of the pi'operty has passed 
to the buyer before payment of the whole 
of the purchase. money, the seller is en- 
Ititled to a charge upon the property in 
the hands of the buyer for the amount 
of the purchase-money, or any part 
thereof remaining unpaid, and for inte- 
rest on such amount or part. Therefore 
it recognizes that the title passes to the 
purchaser on the execution of the docu- 
ment, although the seller is entitled to 
have a charge on the property for the 
amount of the purchase-money or any 
portion thereof remaining unpaid to him 
with interest thereon. No doubt the 
opening words of S. 55, T. P. Act, are : 
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In the absence of a contract to the 
contrary.” 

There may, no doubt, be a contract 
between the parties that title to the pro- 
perty will nob pass to the purchaser until 
the full consideration money has been 
paid, but such a contract must be alleged 
and proved and the onus would undoub- 
tedly lie on the party setting up the con- ^ 
tract. As I read the judgment of the 
lower appellate Court, it finds that there 
was such a contract in this case, but, in 
my opinion, the lower appellate Court 
was not entitled to make a case for the 
defendant which the defendant himself 
did not make. The whole case of the 
defendant in the written statement filed 
before it is that he never executed the 
conveyance dated 6bh January 1916. 
That was the only matter before the 
Courts below and the Courts below have 
found that the story bold by the defen- 
dant is false. In ray opinion the lower 
appellate Court was nob entitled to go 
into the question whether there was or 
was not a contract to the contrary in this 
case. I am of opinion therefore that so 
far as this question is concerned, it must 
be held that title to the property passed 
to the plaintiffs and unless there be 
some sorb of equity in favour of the 
defendant, the plaintiffs are entitled to 
the reliefs claimed by them in the plaint. 
But it is urged on behalf of the respon- 
dents that there is in fact such an equity 
in this case in favour of the defendants. 
The learned vakil appearing on behalf of 
the respondents relies upon the petition 
for enlargement of time put in by the 
plaintiffs on 12th July 1917. The argu- 
ment, so far as I have been able to under- 
stand the same, is that the plaintiffs by 
putting in the application on 12th July 
1917 adopted in its entirety the decree 
which was passed by the Court of first 
instance, and therefore the plaintiffs 
could nob file an appeal from the decree 
of the Court of first instance. 

The argument, so far as I understand 
the same, is an argument that the plain- 
tiffs have elected one remedy and there- 
fore are estopped from pursuing another 
remeiy. In my opinion the argument is 
not wellfounded. It has been repeatedly 
held that election is the choice between 
two or more co-existent and inconsistent 
remedies. It is really based on the prin- 
ciple of estoppel. If two remedies are 
equally available to a party and if with 
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his eyes open he pursues one remedy and 
if he fails therein, equity will step in 
and prevent him from pursuing the other 
remedy, because he chooses one remedy 
at his own peril and cannot turn round 
and say when he fails therein that he 
will now pursue the other remedy which 
was available to him. But in this case 
can it be said that the plaintiffs had two 
ineonsistent remedies ? On the hndings 
of the Court of first instance there was 
a sum of Bs. 95 undoubtedly due by them 
to defendant 1. They could pay in Rs. 95 
to defendant 1 and yet challenge that 
portion of the decree which said that 
unless they paid in Rs. 95 they could 
nob get a conveyance of the property in 
their favour. In my opinion the reme- 
dies were nob inconsistent at all. The 
plaintiffs are undoubtedly liable to pay 
Rs, 95 and they could appeal from the 
decree passed by the Court of first in- 
stance and yet pay in Rs. 95 to defen- 
dant 1. If the remedies available to the 
plaintiffs were not inconsistent in any 
way, then no question of estoppel by 
election arises in the case at all. In my 
opinion the judgment and decrees of the 
Courts below cannot be sustained. 

I would therefore allow this appeal, set 
aside the judgments and decrees of the 
Covirts below and give the plaintiffs a 
decree in terms of the'reliefs Nos. 1, 2, 3 
and 4 claimed by them Defendant 1 is 
undoubtedly entitled to a lien on the 
property in respect of the raouey still 
remaining unpaid. He can pursue that 
remedy, but 1 do nob think tliab I should 
in this decree fix a time within which the 
pliintiffs must pay Rs. 95 to defendant 1. 
I make no order as to costs. 

v.s./r.k. Appeal allowetl. 
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Roe, J. 

Manik Chand Ram — Appellant. 

V. 

Mt. Bibi Najiban — Respondent. 

Second Appeal No. 7GG of IQiB, Deci- 
ded on dlsL \Iay 191R. 

Court-fee — Appeal — Suit for possession and 
mesne profits valued at value of land and 
antecedent mesne profits — Mesne profits not 
ascertained by Court — Appeal challenging 
vrhole decree must bear same court-fee as 
suit. 

A Huit for recovery of possc'^ision of land and 
mesne profit-i which was vivlued at the value of 
the laud 1 lufl the ainouut rf antacedent rnc?ne 
profits was decreed in its entirety, but the Court 
did not ascertain the amount of mosno profits. 


The defendant appealed, challenging the whole 
decree : 

Held : that the appeal must be valued at the 
same valuation as the suit and must bear the 
same court-fee stamp. fP 472 G 1] 

Kulwant Sahai and Nawal Kishore 
Prasad — for Appellant. 

Facts. — This was a suit for khas pos- 
session of certain raiyat kasht land valued 
at Rs. 380 and for recovery of mesne 
profits past and future brought against five 
defendants. The antecedent mesne profits 
claimed amounted to Rs. 2,214-7-0 Thus 
the suit was valued at Rs. 2,694-7-0, the 
total value of the land and of the amount 
of antecedent mesne ijrofits. The plaint 
was stamped with a court-fee stamp suffi- 
cient bo cover bhat^valuation. The suit 
was decreed for possession and mesne 
profits against defendant 1. The trial 
Court did nob ascertain the amount of 
mesne profits, but left it to be determined 
later ou. The contesting defendant ap- 
pealed to the District Judge and chal- 
lenged the whole decree of the trial Court, 
The appeal was dismissed. The defen- 
dant thereupon appealed to the High 
Court, again challenging the whole decree. 
The appellant valued his appeal in the 
lower appellate Court at Rs 380 only, 
the value of the land, omitting the amount 
of antecedent mesne profits from the valu- 
ation and paid court-fee on Rs. 380. The 
appeal in the High Court was similarly 
valued and similarly stamped. The stamp 
refiorter objected tliat the appeals to the 
lower appellate Court and to the High 
Court wereundervaluedand understamped. 
He submitted that each of the appeals 
should have been valued at Rs 2,594-7-0, 
the value of the suit inclusive of antece- 
dent mesne profits, and an ad valorem 
court-fee on that amount should have 
beon paid on the memorandum of appeals 
because the grounds taken in the memo- 
randum of appeals in both the Courts 
went to the root of the plaintiff’s case 
and challenged the whole decioe. He 
relied on Brahmatfua v. hakshmi nara- 
simham Btijfiawan Rai v. Makuyid 
IjuI (2), Dilawar Husain v. Bhngioat Das 
(3) and Banwari Dal v. Shea SUnkar 
Misser (l). The<iuestion of court-fee was 
referred by him to the Taxing OlVicer. 
The Taxing OfVicor agreed with the stamp 
reporter hue conai<lering the case bo be 

(1) L13931 IG Mad. 310. 

(2) 1 18921 15 All. 112, 

(3) [l00^^ 4 A. E. J. 130. 

(4) L1909j I I. C. 070. 
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of general importance referred it to the 
Taxing Judge. In the course of his order 
of reference he observed as follows : 

“Defendant 1 in his first appeal contested the 
whole decree and asked for it to be set aside. But 
he valued his appeal at Rs. 380, the value of the 
land, and paid a court-fee of Rs. 28-8 0 only. He 
has done the same in his second appeal to this 
Court. This is, in my opinion, wrong. The ap- 
pellant was bound to value his appeal at the 
valuation in this plaint. This value was, as 
I have said, Rs. 2,594-7-0 and on this he should 
have paid a court-fee of Rs. 155 both in the 
lower appellate Court and in this Court. It is 
contended however that the amount of mesne 
profits not having been ascertained by the first 
Court, the appellant was not bound to pay court- 
fee on this amount. This matter however has 
been fully discussed in the case reported as Ban- 
wari Lai v. Sheo Sanlcar Misser (4). In that 
case the whole question was very fully considered 
and it was held that although the amount of 
mesne profits was not ascertained, the appeal 
should be valued at the same amount as the 
plaint and the court-fee paid accordingly. This 
idecision is, I consider, correct.” 

j Order. — The learned vakil ia not pre- 
i pared to contest the learned Registrar’s 
decision and will pay the deficit court-fee, 
if allowed time. The learned Registrar 
will deal with the question of the time 
within which the court-fee is to be paid. 

v.s./r.k. Order accordingly . 
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Dawson-Miller, C. j. and Rob, J. 

Sukuru Mali — Appellant. 

V. 

Brahmapura Balhhadra M ahaprabhu 
— Respondent. 

Appeal No 8 of 1918. Decided on 16th 
April 1919, from appellate decree of Sub- 
Judge, Sambalpur, D/- llth January 1918. 

(a) Hindu Law — Alienation — Father can 
alienate only for antecedent debt or for 
necessity. 

Among Hindus governed by the ^Iitakshara 
law a father has no sort of power to alienate 
family propert}', unless the alienation is made in 
consideration of a pre-existing debt or by reason 
of legal necessity. Any other alienation is not 
binding on the sons, or indeed upon anybody, 
and the sons are entitled to have the transac- 
tion set aside. CP 473 C 23 

(b) C. P. Tenancy Act (1898), S. 46 (1) — 
Act does not interfere with ordinary rights 
and incidents of joint family property. 

The Central Provinces Tenancy Act does not 
in any way limit, or interefere with, or render 
inapplicable, the ordinary rights and incidents 
attaching to joint family property, in cases where 
a family is governed by the IVIitakshara law, to 
raiyati holdings in those localities which are 
governed by the Act. CP 473 O 2j 


Baikuniha Nath Dutt and S, C. 
Ghatterji — for Appellant. 

Satish Chandra Mukherji — for Res- 
pondent. 

Dawson-Miller, ,C. J. — This is an ap- 
peal by thedefendantsfrom the decision of 
the Subordinate Judge of Sambalpur, dated 
llth January 1918, affirming, in part, a 
decree of the Munsif of llth June 1917. 
The facts, so far as they are material to 
the present appeal, are these: In the 
year 1897 defendant 1 executed a mort- 
gage in favour of plaintiff 2. On llth 
June l£03 the plaintiff, having instituted 
a suit for that purpose, obtained a decree 
for foreclosure against defendant 1 in the 
Court of the Extra Assistant Commis- 
sioner of Sambalpur, and on 6th March 
1904 that decree was made absolute. In 
July of the same year plaintiff 2 obtained 
possession of the property, and on the 
following day was dispossessed by the de- 
fendants. About four years later, namely 
on 22Dd December 1908, plaintiff 2, by 
a deed of gift, being at that time still oufr 
of possession, made over his interest in 
the property in question to plaintiff 1, 
who is an idol. Blaintiff 3 is the son of 
plaintiff 2 and defendant 2 is the son of 
defendant 1. The three plaintiffs, on 28tih 
July 1906, having been out of possession 
of the property for nearly twelve years, 
instituted the present suit, claiming a 
declaration of title to the land in question 
and possession after ejectment of the de- 
fendants. Various defences were raised 
by the defendants to the suit, but the 
only one with which we are concerned 
in this appeal is a defence which was raised 
as an amendment to the written state- 
ment of defendant 2. It is to this effect, 
that the property in suit is the ancestral 
immovable property of the defendant; 
that at the date of the alleged mortgage 
of 18th August 1897 and of the decree in 
the suit for foreclosure defendant 2 -was 
a minor, and that the debt contracted by 
defendant 1 was not made for any legal 
necessity or moral purpose, and that de- 
fendant 2 is therefore not bound by the 
mortgage or the decree, and he further 
pleaded, which perhaps is the same thing 
in another form, that defendant 1 had 
no right to mortgage the property even 
to the extent of his own share; or if he 
had, that defendant 2’s right to redeem 
the property still subsists. 

It is not disputed, indeed it is alleged, 
in the plaint that until three years ago. 
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that is, three years from the date of the 
plaint which was filed in 1916, defen- 
dants 1 and 2 were members of a joint 
family, and it is found that the property 
in question in the suit was the family 
property. The property which was mort- 
gaged consisted partly of bhogra lands 
and partly of raiyati lands, and when the 
case came before the Munsif he, whilst 
finding that the property was ancestral 
property of defendants 1 and 2, which, 
in fact, is not disputed, decided all the 
other issues, which were numerous but 
which it is unnecessary to go into for the 
purposes of this appeal, against the de- 
fendants. He came to the conclusion 
that the mortgage was granted for legal 
necessity, and that defendant 2 could not 
in such a case question the foreclosure 
decree. In deciding the question of whe- 
ther there was any evidence that the 
mortgage was not granted for necessary 
purposes, the learned Munsif appears to 
have put the onus upon the wrong party, 
and he decreed tlie suit in favour of the 
plaintiffs. The defendants appealed from 
this decision to the Subordinate .Judge, 
who arrived at a different conclusion of 
fact on the question of legal necessity, 
placing the onus on the right party. He 
found that no legal necessity had been 
proved which in law would justify the 
mortgage. In these circumstances he 
allowed the appeal of the defendants with 
respect to the bhogra lands. With regard 
to the raiyati lands he arrived at a spe- 
cial dnding, which, in his opinion, exclu- 
ded thorn from the operation of the ordi. 
nary incidents attaching to ancestral pro- 
perty. I cannot do better than read the 
Judge’s own words on this question. He 
disposes of it in this way: 

“It is aa admitted fact that tho properties 
were ancestral. It was however urged by the 
learned pleader for the respondent that the mort- 
gaged properties consisted of bhogra and raiyati 
lauds; that in respect to the latter tho son had 
no vested interest by birth owing to the peculiar 
nature of the raiyati interests in this district, as 
has been laid down in a scries of decisions of tbe 
Judicial CommissloDer, Central Provinces. So 
far as I know, the decisions have not been doubted 
anywhere. I accordingly hold that tho mort- 
gage and foreclosure decrees were valid in res- 
pect of the raiyati lands”. 

From that decision the defendants have 
preferred this second appeal. The plain- 
tiffs are content with the judgment of 
the Subordinate Judge and have not ap- 
pealed. The contention of the appellants 
is that once it is admitted that this is 


family property, then it cannot be dispu- 
ted that defendant 2 had, at the time the 
mortgage was entered into by his father, 
a vested interest in that property as a 
member of a joint family. At the time of 
that transaction in 1897 defendant 2, if his 
age is correctly stated in the plaint, would 
be a boy of some eleven years, and his 
contention is one which appears to me 
to be absolutely unassailable that his 
father had no sort of power to alienate 
family property unless the alienation was 
made in consideration of a pre-existing 
debt or by reason of what is ‘called legal 
necessity It is not suggested in this 
case that there was any pre-existing debt, 
and it has teen found by the lower ap- 
pellate Court that the mortgage was not 
granted for any necessity such as would 
justify a transaction of that sort. It 
seems therefore to follow that this mort- 
gage transaction is not binding upon the 
son or indeed upon anybody, and that the 
son having come of ago is clearly entitled 
to assert his rights which have not been; 
extinguished, and to have the whole tran-i 
saction set aside. 

The respondents how'ever contend, fol- 
lowing the conclusion arrived at by the 
Subordinate Judge, that the ordinary 
rights and incidents attaching to joint 
family property in cases where a family 
is governed by the ^Mitakshara law, as in 
this case, do not apply to raiyati holdings 
in those localities which are governed b> i 
the Central Provinces Tenancy Act. For 
that contention they rely upon the decision 
of Mt. Stanyon at that time Second Addi- 
tional Judicial Commissioner in the Cen- 
tral Provinces, in the case of Ghanya v. 
Ukund Rao- (l). The passage there re- 
lied on is to this effect: 

“The Tenancy Act does not recognise such 
things as succession by right of survivorship, the 
vesting of a son’s interest by birth, and soon. 
Any tenant may surrender a holding whenever 
he pleases; if he leaves it uncultivated for two 
years in some cases he is deemed to have sur- 
rendered it. Such provisions obviously ignore 
anything resembling vested interest in the ten- 
ant’s sous or other heirs.”, 

I wish to point out that in the parti- 
cular case in which these observations 
were made it was not necessary for the 
learned .Judicial Commissioner to decide 
the question which he is there dealing 
with. That was a case where tliere liad 
been a separation between four brothers 
who were joint. Two of these brothers, 


(i> L1908] i N. r^. H. y. 
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immediately after separation, mortgaged 
some of the property which formed their 
share after partition. Subsequently the 
sons of another brother, who was not a 
party to that transaction, claimed to set 
aside that mortgage on the 'ground that 
at the time the mortgage was executed 
they, as members of a joint family, had a 
vested interest in the property. It was 
found, as a fact, that a partition had 
taken place and the sons of one of the 
brothers who were joint before partition 
had no right to impugn the validity of 
any transaction made by any of the other 
brothers in respect to their portion of 
the property after partition. I have 
looked through the Tenancy Act, and we 
have been referred to certain sections of 
it, and the only section which has been 
quoted to us as establishing the proposi- 
tion contended for by the respondents is 
S. 46, sUb-S. (1), which is in these terras: 

“When an occupancy tenant dies his right in 
•his holding shall devolve as if it were land.” 

I confess I can see nothing in that sec- 
tion which in any way supports the con- 
tention put forward by the respondents 
in this case. It may be that under the 
special provisions of this Act occupancy 
raiyabs have certain powers of alienation, 
and certain rights may also be prescribed 
by the Act as between themselves and 
their landlords; but, except so far as 
ordinary incidents of an occupancy raiyat 
may be specially limited or extended by 
the Act, I can find nothing in the Act 
which in any way purports to interfere 
with the ordinary rules of law governing 
members of n Mitaksbara family and re- 
lating to their rights in the ancestral 
property. It seems bo me therefore that 
the learned Subordinate Judge’s decision 
on this point cannot stand. This appeal 
will he allowed with costs here and below; 
the judgment and decree of the lower ap- 
pellate Oourt will be set aside, and judg- 
ment will be entered for the defendants 
in the suit. 

Roe, J. — I agree. I can see no justifi- 
cation for the suggestion that an occu- 
pancy riglit in the Central Provinces is a 
thing any more peculiar that an occu- 
pancy right in Bihar. The erroneous im- 
pression in the mind of the Subordinate 
Judge seems to be duo to a misunder- 
standing of the well-worn dictum that an 
occupancy right is a personal right. It is 
ft personal right in this sense only, that 
what has been done by one person to- 


wards the acquisition of an ocoupaney 
right cannot be continued and completed 
by another. It is also trne to say that 
an occupancy right may be acquired by a 
contract between the landlord and the 
Person; bub in considering this point of 
view it is necessary to recognize that a 
Person, need not necessarily be an indivi- 
dual. It may be a firm or a body cor- 
porate or a joint family, and a landlord 
in contracting with an individual may be 
dealing with a whole family represented 
by that individual. An occupancy right 
may be, and frequently is, a part of the 
ancestral estate. It has been found as a 
fact in this case to have been a part of 
the ancestral estate, and therefore the 
younger sons of a Mitaksbara joint family 
had interests in it which it was beyond 
the power of the father to destroy or en- 
cumber for anything but a family pur- 
pose. I agree that the suit should have 

been dismissed with costs. 

v.s./b.k. Appeal allowed. 
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Atkinson, J. 

Abdul Aziz and others — Judgment-deb- 
tors — Appellants. 

V, 

Mt. Bibi Tauhidunnissa — Decrea-hoU 
der— 'Respondent- 

Appeal No. 22 of 1919, Decided on 26bh 
June 1919, from appellate order of Dist. 
Judge. Patna, D/- 2nd December 1918. 

(a) Cotharer— Rent— Suit by cosharer pro- 
prietor to recover bis share of rent witboi^ 
joining others— Decree is money decree and 
not rent decree. 

Where a plaintiff sues as a cosliarer proprietor 
to recover ia one suit his share of the rent o 
more holdings than one without joining his other 
oosharers as parties to the suit, the decree ob- 
tained by him in such a suit is a decree 

and not a rent decree. LP 474 O 21 

(bt Landlord and Tenant— Rent decree 
Holding not transferable — Tenant can assert 
right that landlord is not entitled to bring 
holding to sale. 

A tenant is entitled to assert in execution pro- 
ceedings the right that the landlord is not eniitled 
to bring a holding to sale in pursuance of a rent 
decree if the holding is not transferable. 

LP 475 O 21 

Sd. Mohd. Hafiz — for Appellants. 

Sd. Mohd. Tahir — for Respondent. 

Judgment. — This miscellaneous ap- 
peal comes before me from the decision 
of the District Judge of Patna dated 2ad 
December 1918. The plaintiff sues as a 
cosharer proprietor to recover in one 
suit his share of the rent of more than 
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one hoHing wifchoub joining his other oo- 
sharers as parties to the suit. The tenant 
against whom the decree has been ob- 
tained contends first, that the decree so 
obtained is not a rent decree in the ordin- 
ary acceptation of the term as under- 
stood and defined by the Bengal Tenancy 
Act, but that it is merely a money decree, 
and that consequently in the execution of 
such decree the- plaintiff as a cosharer 
proprietor is not entitled to bring the 
holding to sale in respect of such decree. 
Secondly it is contended by the tenant 
by way of petition against the sale of the 
holding in execution proceedings that the 
holding being nontransferable by custom 
the tenant is entitled to prohibit the 
landlord from selling the same without 
the tenant’s consent if the holding is 
brought to sale in execution of a rent 
decree. 

The learned Munsif found in favour of 
the respective contentions put forward on 
behalf of the tenant, and struck otf the 
execution proceedings. On the other 
hand the learned District Judge took a 
contrary view and held that though the 
decree that was obtained was strictly 
speaking a money decree, that yet as it 
was a decree between two persons occupy- 
ing the position of landlord and tenant, 
the tenant was debarred from raising as 
against the landlord the contention that 
the holding could not be sold by reason 
of there being no custom in favour of 
transferability, and tlie learned Judge 
therefore directed that the execution pro- 
ceeding should proceed. In my opinion 
the learned Judge was clearly wrrng in 
the conclusion at which he arrived. It 
is established by a long and consistent 
line of authority that where a landlord 
seeks to recover in one suit the rent of 
more than one holding a decree so ob- 
tained in such suit is a money decree and 
not a rent decree; an 1 this is so in cases 
where a landlord as a cosharer seeks to 
recover in one suit his shares of the rent 
of more than one holding, without joining 
his cosharer proprietors as ])arbiG3 to the 
suit. All the cases are collected in Mr. 
Sen 8 Book on the Bengal Tenancy Act, 
p. 602. In all there are some 12 or 1.5 
authorities in support of the contention 
pub forward by tlie defendant. The fol- 
lowing authorities may he referred to: 
Hridaynath Das Ckowdhry v. Krishna 
Prasad Si rear (|) . Baikanta Nath Hoy 

(1> 34 Gal. ‘29J3. 


V. Thaktir Dehendro Nath Sahi (2), Bipra 
Das Deij v. Hajaram Bandopadhya (3) 
and Hashmohini Dasi v. Debendra Nath 
Singh (4). 

Accordingly in my opinion the decree 
that was obtained by the plaintiff in this 
suit was not a rent decree but a money 
decree; and the fact that the cosharer 
proprietors of the plaintiff were not joined 
as parties to the proceedings in my 
opinion negatives the possibility of the 
decree that was obtained by the plaintiff 
beingarent decree. The question remains 
to be considered whether the defendant 
as a tenant is entitled to object to the 
landlord selling the holdings in respect 
of which a decree for rent was obtained 
on the ground that the holdings were not 
transferable by custom. This proposition 
has been considered three times in this 
High Court since its constitution and the 
point now urged before me seems amply 
covered by authority. The case reported 
as Maepherson v. Debi Bhushan Dal 
(5) is an express authority that a tenant 
in execution proceedings is entitled to 
assert the right that the landlord is not 
entitled to bring a holding to sale in pur- 
suance of a rent decree if the holding is 
not transferable. A tenant’s right of oc- 
cupation of a nontransferable holding is 
merely a personal right wlrich a tenant is 
entitled to assort as against his landlord, 
and a landlord has a corresponding right 
as against his tenant; and this is sd whe- 
ther the alienation contemplated l)y 
either is voluntary or involuntary. 

The cases reported as Maepherson v. 
Debi Bhushan Dal (5) was followed in a 
later case reported as Madhu Padhan v. 
Jagu Jena (6). The case re[)orted as 
j\Iadhu Padhan v. J agu Jena (6) is stated 
to be distinguishable by reason of the 
fact that it was a decision upon the cou- 
sbruebion of the transfer section of the 
Orissa Tenancy Act; but a perusal of tliab 
section would show that tlie principle of 
that decision otjnally applies to cases 
under the Bengal Tenancy Act whore 
holdings are not transferable save by 
custom or cousont. Bike autlioritiss ire 
to be found decifled in the oases reported 
as Sadari Kanw iri v. Paloknath (T). 
Thaerefore [ am safisfied on .authoi'ifcy 

(2) LIUOtV'u G. \V. N. U7t>. ■ 

(:3) tlUOJl iiC> Cal. = I. C. .30(3. 

fi) \.VJV2] 13 I O. 0- -1. 

(rj) [.19171 2 1>. L. J. 5 ?0=l-2 i-G. MC. 

h3) L10191 4 P. L. .1. '2n— 51 I. C. 13). 

(7) Ll'JlGl 1 P. Ij. j. 257=;-{3 i. G. 9:57. 
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that the learned District Judge was wrong 
and that the decision of the learned 
Munsif was right. The plaintiffs are 
only entitled to a money decree and are 
not entitled by virtue of that fact to 
bring the holding to sale and if the decree 
be a rent decree the defendant as tenant 
is entitled as against the landlord to 
assert that the holding cannot be sold by 
reason of the fact that it is non-transfer- 
able. Accordingly I reverse the order of 
the learned District Judge and I direct 
that the execution proceeding be struck 
off, and I award three gold mohurs costs 
as against the respondents. 

V.S./r.k. Order reversed. 
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Das, J. 

Me(jhu Singh and others — Petitioners. 

V. 

Basudeva Jha and others — Opposite 
Parties. 

Misc. Appeal No. 115 of 1919, and 
Civil Rule. No. 122 of 1919, Decided on 
8th July 1919, fron decision of Dist. Judge, 
Darbhanga. 

(a) Civil P. C. (1908), S. 47, O. 21. and R.97 
— Application by auction-purchaser for reco- 
very of possession as against prior auction 
purchaser falls under O. 21, R. 97, and not 
under S. 47. 

An application by an auction-purchaser, alleg- 
ing that he was obstructed by the opposite party 
in obtaining possession of the property purchased 
by him on the ground that the latter was a prior 
auction-purchaser, and praying that he might 
be put in possession, is an application under 
O. 21, R. 97, and not under 

(b) Civil P. C. (1908), O. 21, R. 97— Order 
under O. 21, R. 97, is not open to second 

**An order made under O. 21, B. 97, Civil P. C,, 
is not appealable to the District Court and is 
consequently not open to second ^ 

Purendii Narain Singh and Murari 

Prosad—ior Petitioners. 

Jjakshmi S.ant Jha for Opposite 

Parties. 

Judgment. — These analogous matters 
come before me from the judgment of the 
District Judge of Darbhanga and arise 
out of a proceeding instituted by the ap- 
pellants for delivery of possession. It is 
a matter of dispute between the parties 
whether the application of the appellants 
was an application under S. 47, Civil 
p C., or it was an application under 
0\ 21’. R. 97. Civil P. O. If it was an 
'application under O. 21, R. 97, Civil 
'P. C., then it is concealed that there was 


no appeal to the lower appellate Court 
and consequently there is no second ap- 
peal to this Court. The facts, so far as 
they are material for the purpose of 
these matters, are as follows: There 
■was a decree against the respondents and 
in execution of that decree the appel- 
lants purchased the holding which was 
of the judgment- debtors. The appellants 
went to take possession of the property 
purchased by them, when they were re- 
sisted by the respondents before me who 
claim to be the prior purchasers of the 
property from the judgment-debtors. 

Cwing to this obstruction the appel- 
lants presented a petition before the 
learned Munsif stating that they had 
been obstructed by the respondents and 
asking for possession to be made ever to 
them. It is truebhafc theappellants did not 
describe their application either under 
S. 47 of the Code or an application under 
C. 21, R. 97, but it is pointed out that 
if they were making an application under 
O. 21, R. 97, the allegations would have 
been exactly the same. Upon the pre- 
sentation of this application the i^®spon- 
dents came before the Court and filed 
two petitions objecting to the deputation 
of tho nazir. Upon this the Court trea- 
ted the appellants’ petition as a petition 
under C. 21. R. 97, and it proceeded to 
investigate the matter under O. 21, R. 97- 
No objection was taken to this procedure 
by the appellants. The Court came to 
the conclusion that the decree obtained 
against the judgment- debtors was a 
money decree and that the respondents 
were the prior purchasers of the property. 
Accordingly the Court of first instance 
dismissed the appellants’ application al- 
together The appellants appealed to the 
lower appellate Court. The lower appel- 
late Court came to the conclusion that 
there was no right of appeal at all from 
an order passed in an application under 
O. 21, R. 97. The learned vakil appear- 
ing on behalf of the appellants in this 
Court contends that the application was 
nob an application under O. 21 at all, but 
under S. 47. I am of opinion that this 

contention must be overruled because, 
in my opinion, they never objected to 
the procedure adopted by the Court of 
first instance when the application was 
put in on their behalf. 

Therefore it must follow that there 
no appeal in this Court. The learned 
vakil however argues that the lower ap- 
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pellate Court should have decided the 
question whether the decree obtained by 
the Maharaja of Darbhanga was a rent 
decree or a money decree, and in declin- 
ing to decide that question it has declin- 
ed a jurisdiction which was vested in it 
by law, and that therefore this Court 
should interfere with that order under 
S. 115, Civil P. C. In my view the 
Court of first instance in an elaborate 
judgment came to the conclusion that 
tiie decree was a money decree and not a 
rent decree. It may be that that deci- 
ision is erroneous, but the Court of first 
linstance had jurisdiction to decide the 
Iquestion in the way it did. It follows 
that the learned District Judge had no 
jpower to interfere with that finding 
under any provision of the Code at all 
’and, in my opinion, I have no power to 
linterfere with the order recorded by the 
Court of first instance on this point. In 
rny opinion the second appeal fails and 
must be dismissed with costs, and the 
Rule obtained by the petitioner must 
also be discharged with costs, which I as- 
sess at one gold mohur. 

V . S . / R . K . A ppea I (lismi ssed . 
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Das, J. 

liabu Khan and others — Petitioners. 

V. 

liaj Kishore Pershacl Narayan Singh 
and others — Opposite Parties. 

Criminal Revn. No. 109 of 1919, De- 
cided on 14th May 1919, against order of 
Subdivisional Officer, Behar. 

Criminal P C. (1898), S. 147 — Order under 
S- 147 is without jurisdiction if made without 
finding that right in dispute is exercised 
within 3 months anterior to inquiry. 

An order under S. 147 is without jurisdiction 
if it is made in the absence of any finding that 
the right in dispute was exercised withiu 3 
months anterior to the inquiry. [.P478 C Ij 

In order to vest a Court with jurisdiction to 
deal with a matter under S. 14? , Criminal P. C., 
it must appear that where the right to do such 
thing is exercisable at all times of the year, the 
right has been exercised within three months 
next before the iostitution of the inquiry, or 
where the right is exercisable only in particular 
seasons or on particular occasions, the right has 
been exercised during the last of such seasons: 
19 /. C. 950. liel. on. ; 5 C. IP. K. 07. Dist. 

LP 477 C -2] 

Abkari, Khurshed lltisnain and Natval 
Kishore Prasad — for Petitioners. 

Gayiesh Dutt Singh and Jalgobind 
Sinha — for Opposite Parties. 
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Judgment. — I am of opinion that fche| 
order passed by the learned Subdivisional! 
OtBcer of Bihar under S. 147, Criminal 
P. C., must be set aside on the ground 
that he has not shown that the right 
claimed by the second party has been 
exercised during the last -season. The 
dispute between the parties refers to the 
right claimed by the second party to put 
a dam across the mouth of a Pyne. The 
first party says that the second party has 
no such right. The Court has come to 
the conclusion that the second party has 
such right and “that they have all along 
been exercising that right.” It is 
argued before me by Mr. Akbari on behalf 
of the first party petitioners that in 
order to vest a Court with jurisdiction 
to deal with a matter under S. 147, it 
must appear that where the right to do 
such thing is exercisable at all times of 
the year, the right has been exercised 
within three months next before the in- 
stitution of the inquiry, or where the 
right is exercisable only in particular 
seasons or on particular occasions, the 
right has been exercised during the last 
of such seasons. In this case the second 
party claims the right to erect the 
dam only at particular seasons, in fact 
only once a year. Therefore, Mr. Akbari 
argues that the Court has no power to 
permit the second party to construct the 
bandli unless it is of opinion that the 
right has been exercised during the last 
season. 

The Court however comes to the find- 
ing that fcliey have all along been exercis-l 
ing that right. In my view this is not 
the same thing as saying that the right 
has been exercised during the last of such 
seasons, because it may be that the 
second party has been constructing a 
dam year .after year for the last fift> 
years but thoy'did not construct a dam 
during the last season. The Court on 
those facts would be entitled to come to 
the conclusion that they have all along 
been exercising that right and yet could 
not come to the conclusion that the right 
has exercised during the last of such sea- 
sons. This argument is considerably 
strengthened by form No. 21 given in 
Sch. 5. I may also - refer to a case re- 
ported as Gur Prasad Dhar v. Lachman 
Ram Ghose (l). In that case it was laid 
down by Sir Richard Ilarington and 
Coxe, J., that an order under S. 147 

(1) uoiaVio i.'c. oso. ’ 
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Criminal P. O., is without jurisdiction 
if it is made in the absence of any finding 
that the right was exercised within three 
months anterior to the inquiry. The 
learned Judges in that case say ; 

If the Magistrate reads the proviso to S. 147, 
be will sec the procedure to be followed before he 
can make an order under S. 147, and if he looks 
at the form No 24, Sch. 6, he will notice that 
thf legislature has provided a form in which the 
order should go.” 

Mr. Ganesh Dut Singh, however relies 
upon a case reported as Pasupati Nath 
Bose V. Nando Lai Bose (ii). In that 
case what was claimed was an uninter- 
rupted use of the water of the nullah, 
and the Court recorded a finding that the 
first party, the tiecadar and zamindar, 
had proved an uninterrupted 'use of the 
water of this nullah for twenty years 
which they had enjoyed as au easement 
and as of right. Clearly on the facts of 
that case that finding was quite sufficient 
to invest the learned Magistrate with 
jurisdiction bo deal with the matter under 
S. 147 because the right claimed %va3 an 
uninterrupted right, but here the right 
claimed is to erect a bandh only once a 
year at a particular season. Therefore 
in my view the decision in Pasupati 
Nath Bose v. Nundo Lai Bose (2) is not 
to the point. 

I hold that in the absence of a finding 
that the right has been exercised during 
the last season, the order under S. 147, 
Criminal P. C., passed by the learned 
Buhdivisional officer is without jurisdic- 
tion and consequently that order must 
be set aside. 

V s /R.k. Order set aside. 

tl'jbi] 5 U. W. N. 67. 
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EOB, J. 

Pandit Appellant. 


V. 


Mode Narain Singh — Respondent. 
Misc. Judicial Case No. 101 of 1918, 
Decided on 6th Juno 1916. 

Court-fees — Appeal —Suit dismissed on 
merits— Appeal— Remand— Second appeal 
aeainst order of remand— Court-fee p^able 

r®“ d valorem-Civll P C. (5 of 1908), O. 41, 


R 23 

A suit for the recovery of bhauli rent was dis- 
missed by tbo trial Court on the merits. On ap- 
peal the IMstrict Court set aside the decision of 
the trial Court and remanded the case for the 
determioation of the amount of rent payable. 
The defendant appealed to the High Court 

against the order of remand: 

Held-, that the appeal was one from an appel- 
late decree und not from an order, so that the 


memorandum of appeal must bear an ad valorem 
court-fee stamp. [P 479 C 1] 

Kurslied Husnain — for Appellant. 

Facts. — In a suit for recovery of bhauli 
rent the following issues were framed: 
(l) Is the allegation of payment by divi- 
sion in the case true? (2) What were 
the kinds and quantities of produce in 
the years in suit, and what were the sale 
rates of the produce in the years in suit? 
(3) Are defendants 3 to 7 in Suit No. 59 
necessary parties to the case? Issue 1 
was decided against the plaintiff as was 
also issue 3. Issue 9 was not decided as 
it was unnecessary on account of the de- 
cision of issue 1. Against this decision the 
plaintiff appeals to the District Judge. 
The appellate Court set aside the finding 
of the 1st Court on issue 1 and remanded 
the case to the Subordinate Judge for the 
trial of issue 2. Against this decision 
the present appeal was preferred to the 
High Court. The memorandum of appeal 
to the High Court was stamped with a 
court-fee stamp of Rs. 2. The Stamp 
Reporter submitted that the memo- 
randum of appeal was undervalued. He 
submitted that the suit had not been 
disposed of upon a preliminary point and 
therefore the order of remand appealed 
against was not made under O. 41, R. 23, 
Civil P. C. Therefore the present appeal 
was not covered by O. 43, R. 1 (u). The 
appeal was not against an order as des 
cribed by the appellant, but was an ap- 
peal from an appellate decree and should 
be stamped as such. The taxing officer 
agreed with the Stamp Reporter, but 
considering the case one of general im- 
portance referred it to the Taxing Judge. 
In the course of his order of reference, 

the Taxing Officer observed as follows: 

•‘It cannot be said that the suit was originally 
disposed of on a preliminary point and consequ- 
ently this was not an appeal under O. 43, R- 1, 
Cl. (u). This appeal is in my view a second ap- 
peal and should be valued as such. 

Mr. Kurshed Husnain, for the appel- 
lant, contended that the decision of the 
1st Court was on a preliminary point and 
the order of remand by the lower appel- 
late Court was under O. 41, R. 23. This 
appeal therefore was an appeal from an 
order within the meaning of O. 43, 
R. 1, Cl. (u), and not a second appeal 
from an appellate decree. He referred 
to Bamchandra Joishi v. Hazi Kasirn 
(l), Kanakommal v. Banga Charjar (2), 

(1) L18981 16 Mad. 207. 

(2) U897] 20 Mad. 25. 
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Mata Din v. Jamna Das (3), Mana 
Vilcrania v. Kornavan Gopalan Nair 
(4), Vomula Jambaloya v, Isula Raj- 
amma (5), Narayanbhat Bhimbhat Joshi 
V. Akkubai Manoharbhat Joshi (6), Shib 
Sharan Sha v. Janaki Nath Dey (7), 
Chanmalstvami v. Gangadharappa (8), 
Kupx>elan v.Kunjii,valli (9), Salim Sheikh 
V. Nazir Khan (lO), Krishnan Chetti v. 
Muthu Palandi Vacha Makali Tevar 
(il) and Mahant Rachu Gir v. Mahant 
Raghu Nath Gir (12). 

Judgment. — I have considered the 
cases quoted by Mr. Husnain. The deci- 
sion was a decision on the merits and all 
that is now required is to take an account. 
The appeal is against the decision on the 
merits and a court-fee ad valorem must 
be paid. It would have been otherwise 
if ths appeal had been only against the 
form of the order made, and the relief 
sought had been an order that the suit 
be remitted only for decision on the issue 
undecided. 

V.S./w.K. Order accordingly. 

(3) [19051 27 All, C91. 

(4) L19071 80 ISIad. 203. 

(5) L19121 36 Mad. 492=15 I. 0. 859. 

(6) [191G1 33 I. C. 576. 

(7) 10131 21 I. C. 387. 

(8) A. I. R. 1914 Bom, 149=39 Bom. 339= 

26 I. C. 885. 

(9) [19111 9 I. C. 790. 

(10) [19031 8 0. L. J. 159. 

11) [18991 22 Mid. 172. 

12) [1917] 2 P. L. J. 393=41 I. C. 202. 
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Roe, j. 

Chethru Mahton and others — Plaintiffs 
— Appellants. 

V. 

Muhammad Karim Natvab and others 
— Defendants — Respondents. 

Misc. Judicial Case No. 96 of 1918, De- 
cided on 31st May 1918. 

Courl'fees Act (1870), Sch. 2, Art. 17 (3) 

•^^claration suit hy several sets of ten- 
ants against com m on landlord — Causes of 
action different — Court-fee must be paid 
separately for each cause of action. 

Where several sets of tenants brought one suit 
agiinst their common landlord for doclaratioa 
that their respective holdings cvere fixed rate boid- 
ingA and that certain decrees for rent obtained 
b^ the landlord against some of the tenants were 
iooperativo; 

that there were as many causes of action 
as there wore holdings and decrees, and that those 
causes of action having been combined in one 
suit, the plaintiffs could not escaj)© payment of 
Oourt-fees under Art. 17 (3), Soh. 2 in respect of 
each cause of action. [p 480 C 1] 
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Audh Bihari Ghoubey — for Appellanfes- 

Facts. — The defendant, who was the 
proprietor of several villages, brought 
several rent suits claiming bhauli rent 
against several sets of tenants in respect 
of various holdings situated in different 
villages. The tenants contested these 
suits on the ground that their respective 
holdings had been held at fixed rate from 
time immemorial. The suits were how- 
ever decreed. Subsequently the defen- 
dant proprietor obtained an appraisement 
decree in respect of the holdings of those 
tenants, which was ultimately set aside 
at the instance of the tenants in regular 
suit. After this settlement operations 
began. Before the settlement officers the 
tenants stated that their lands were held 
nagdi, but the zamindar, in collusion with 
the settlement authorities, had got recor- 
ded rents higher than the proper rents. 
Subsequently the zamindar brought rent 
suits for arrears of rent at the rate re- 
corded in the khatian prepared at the 
settlement. The tenants contested these 
suits, but they were decreed at the admit- 
ted rate for the years 1315 and 1316, and 
at the enhanced rate for 1317 F. The 
tenants thereupon brought the present 
suit against the landlord for a declaration 
that the lands in the mauzas, details 
whereof were given in a schedule attached 
to the plaint, had been in existence with- 
out alteration and change in rental for a 
long time immemorial and from the time 
of their ancestors and that the jama re- 
corded in the survey and settlement kha- 
tian was an outcome of fraudulent pro- 
ceedings; that the survey and settlement 
office) 3 wore not entitled to enhance rent 
at more than two annas per rupee on the 
foi mer jama; that the decrees as nassed 
against the plaintiffs by the Munsif on 
account of the year 1317, in the various 
suits mentioned in para. H, of the plaint 
were contrary to law and were unfit 
to bo executed. The declaration sought 
for in the suit was in respect of78diffor- 
enfc holdings held hy 78 sets of tenants 
and 59 separate decrees against separate 
sets of tenants. The suit was valued at 
Rs. 50.000 and the court-fee paid on the 
plaint was Rs. 20 only, the suit being 
apFjarently treated as a suit for two de- 
clarations. The suit was dismissed and 
the tenants plaintiffs filed an appeal to 
the High Court, and the same amount of 
court-foe was pxid on the memorandum 
of appeal. The Stamp Reporter submited 
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that fche Courfc-foe paid both on the 
plaint and the memorandum of appeal was 
insufficient. 

Mr, Audh Bihar i Choubey for the ap- 
pellants contended before the taxing officer 
that the suit was one for two declara- 
tions only and as such the court-fee 
paid was sufficient. The taxing officer 
not agreeing with the contention of the 
learned vakil for the appellant referred 
the case to the taxing Judge. In the 
course of his order of reference, he ob- 
served as follows: 

“The declaratious asked for are by 78 sets of 
plaintiffs with regard to 78 separate holdings and 
59 separate decrees. That is, there are 78 sepa- 
Irate causes of action in respect of the holdings 
and 59 separate causes of action in respect of the 
idecrces which they meant to get rid of. The 
jplaiatiffs could and, as I think should, each have 
Ibrought separate suits; but because they have 
uot done this they cannot escape payment of the 
icouct'fees which are due on the separate causes 
of action. There are 78 plus 69, i. o., 137 causes 
of action, each of which carries a court-fee of 
Rs. 10.” 

Judgment. — I agree with the learned 
Registrar for the reasons given by him. 

V.S./n.K. Order accordingly. 
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Dawson-Miller, C. J. and Adami, J. 

E. Milne — Plaintiff — Appellant. 

v. 

Jagmohan Gareri and others — Defen- 
dants — Respondents. 

Letters Patent Appeals Nos. 30 to 45 
of 1918, Decided on 20th June 1919, 
from decision of Roe, J. 

Provincial Small Causes Court Act (1887), 
Art. 8— Suit for recovery of murtafa is 
cognizable by Small Cause Court. 

A suit to recover murtafa (a tax or rent levia- 
ble iu the nature of house-rent) for the occupa- 
tion of houses is cognizable by a Small Cause 
Court. , , tP 481 C II 

Sushil Madhab Malhk—iot Appel- 
lant. 

A. K. Roy— tor Respondents. 

Dawson-Miller. C.J.— In this case the 
plaintiff brought a suit before the Munsif 
at Arrah claiming from a large number of 
defendants various sums for what is des- 
cribed as murtafa or house and shop-rent 
according to the plaint. When the case 
came before the learned Munsif, the 
defendants amongst other defences con- 
tended that the ordinary Courts had no 
jurisdiction to try the case because the 
claim was for a sum under Rs. 500 and 
therefore the case was properly triable 
by a Small Cause Court. The question 


then arose whether within the meaning 
of Sch. 2, Art. 8, Small Causes Courts 
Act, what was really claimed in this suit 
was house-rent or not, because although 
the Small Cause Court would have juris- 
diction to try cases up to the amount 
claimed here, still if it was a suit for 
recovery ^of rent other than house rent, 
then the jurisdiction of the Small Cause 
Court was ousted and the case was pro- 
perly brought before the Munsif. The 
Munsif came to the conclusion that he 
had no jurisdiction to try the case be- 
cause according to such evidence as was 
before him, it -seemed to him clear that 
the claim w'as in fact one for house-rent. 
His reasons for arriving at that conclu- 
sion were that the claim was so described 
in the plaint and secondly that the plain- 
tiff’s own patwari in giving evidence said 
that the rent was realized on the houses 
of the tenants and that this applied whe- • 
ther the tenants actually built their own 
houses or whether they did not. The 
Munsif, having come to the conclusion 
that he had no jurisdiction to try the 
suits, instead of returning the plaints to 
the plaintiff, went on in the event of his 
finding on this question being disagreed 
with by a higher Court, to determine the 
case on the merits and eventually on the 
merits he dismissed the suit against all 
the defendants. 

The matter then went on appeal to the 
Subordinate Judge and he dealt with this 
question of jurisdiction in a very sum- 
mary manner. All he said about it was 

this: 

“It is clear that murtafa rent is rent for 
homestead lands which defendants occupy m 
plaintiff’s zamindari. Such suits are not cogni- 
zable by Small Cause Courts, unless there is an 
officer specially empowered to try suits for 
homestead rents under Small Cause Court pro- 
cedure, vide Art. 8, Sob. 6, Small Cause Courts 
Act. Under the circumstances I hold that the 
lower Court had jurisdiction to try these suits. ' 

That was all he said about it. Then 
be deals with the case on the merits and 
he allows the claim against a number of 
the defendants, either on the ground that 
they had not appeared and the plaintiff 
had made out a prima facie case or on 
the ground that the survey khatian 
showed that the plaintiff was entitled to 
recover this rent, whatever the nature of 
it might be. In other cases where the 
survey khatians were not in favour of 
the -plaintiff, he dismissed his claim 
against some of the defendants. 
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The plaintiff appealed to this Court 
and when the matter came before the 
learned Judge, he came to the conclusion 
that on the first point raised by the 
defendants, viz., that of jurisdifilion, the 
Munsif was right and that therefore, 
neither the Munsif nor the Subordinate 
Judge had any jurisdiction to try the 
case. His reasons for arriving at that 
conclusion were that looking at the plaint 
and looking at the evidence in the case, 
because that is all there was to go on, it 
was quite clear either that what was 
claimed was in fact house-rent or else 
some sort of tax leviable by the landlord 
on the tenants, which was neither house 
nor land tax but a sort of poll tax or 
something of that sort which he either 
lawfully or unlawfully demanded from 
them. But in the event of an appeal 
and his decision being overruled on that 
point, the learned Judge considered the 
merits and he came bo the conclusion on 
the merits that the plaintiff ought not to 
succeed. 

It seems bo me that the learned Judge 
of this Court was quite right in holding 
as he did that the Munsif’s Court had no 
jurisdiction to try the case. The claim 
is framed as one for house-rent, and the 
jevidence in the case seems to show that 
this is a tax or rent leviable in the nature 
of house-rent and that it is imposed 
upon the tenants in respect of the houses 
which they actually occupy. They are 
small houses or shops occupying a small 
plot of land and the tenants no douljb 
from time totiraochange and new tenants 
come in. What exactly were tlio terms 
of the agreement between any of the 
individual tenants in this case and the 
landlord wo have no evidence to show, 
but the only evidence there is before the 
Court seems to me clearly to inaicato 
■ that the tax or rent demanded is eitlier 
ia house vent or, as the learned Judge 
jdescribed it. a tax. Tn either case cho 
Iproper Court iu which to institute this 
'suit was the Small Cause Court. There- 
Ifore we think that this appeal must bo 
.dismissed. It is unfortunate that this 
case should have gone through no less 
than three Courts before coming bere 
and it is unfortunate also for the defen- 
dants tliat they liave succeeded in all 
three Courts on the merits, but they 
themselves raised this question and even 
if tliey did not, it seems to me that it 
would have l»een impossible if the ques- 
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tion were raised, to decide otherwise 
than that the Court had no jurisdiction. 
Therefore the appeal will be dismissed 
with costs here and in all the Courts 
below. This judgment will govern Tjetters 
Patent Appeals Nos. 30 to 45 which, 
although they are separate suits, have 
all been tried together and are before us 
now together and have been the subject 
of the present judgment. The hearing- 
fee in respect of the whole IG cases is 
assessed at double the ordinary amount. 
The cross-objection is dismissed. 

Adami, J.— I agree. 

v.S.'R.K. Appeals dismissed. 
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Roe and Goutts, JJ. 

Ram Anand Kurmi and another^- 
Petitioners. 

v. 

Ram Nagina Pathak and others — Op- 
posite Parties. 

Civil Revn. No. 15G of 1918, Decided 
on 7th January 1919 from a decision of 
Dist, dudge, Shahabad. 

Civil P. C.(1908), S 115 — Order made with- 
out jurisdiction — Party not contesting claim 
in lower Court can apply in revision to set 
aside order made to his prejudice. 

One ol reveral transferees of a holding made 
au application to set aside an auction sale of the 
holding held in cxecutii^n of a rent decree, mak- 
ing other transferees of the holding parties to 
tlie proceeding. The latter did not appear and 
the sale was sot aside. The auction-purchaser 
appealed to the District ./udge. In appeal he in- 
timated that lie was willing to release the share 
of the contending transferee, with the result that 
the sale was confirmed with a modification in 
favour of the contending tr.ansfcroo. The other 
transferees applied to the High Court iji revision 
to set a.side the order of the District Judge: 

Held: (l) that the order of the District Judge 
being based neither on a compromise between all 
the parties nor on a consideration of the facts 
and evidence in the case, was b»d and was with- 
out juri.sdiction; ('2) that the applicants, iiltliougb 
they did not appear in the lower Courts had a 
right to apply to the High Court to sot aside an 
order made to their pr.'judice wholly witliout 
jurisdiction. [C -182 O 1] 

Ct. C. Pal — for Petilionors. 

Parmeshxvar Datjal, Krishna Sahai 
anJ Nirsu Naraixi Singh — for Opposite 
Parties. 

Coutts, J. — Tiiisajiplication arise.? out 
of certain execu ioti proceedings. Tho 
Maharaja of Dumroan o)>tained a decree 
against certain persons in execution of 
which tlieir holding of () biglias was sold 
for Rs. G5. Previous to this sale of tlie 
hclding there had been, a sale of 13 koltas 
of tlio holding to one Basudeo Towari for 
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Bs. 200, who filed an application to have 
the sale set aside on the ground of fraud. 
This application was heard and the sale 
was set aside. Against this order setting 
aside the sale the auction-purchaser 
appealed. Daring the proceedings in the 
appellate Court the auction- purchaser 
filed a petition in which he stated that he 
was prepared to release the 13 kottas 
which Basudeo Tewari had purchased, 
and in consideration of this promise the 
learned District Judge, after finding that 
the other respondents to the appeal had 
no right to challenge the sale, passed the 
following order: 

“Subject to the auction-purchaser’s undertak- 
ing to respect the encumbrances created by Basdeo 
Tewari, the appeal will bo decreed and the sale 
will be treated as valid. Basudeo Tewari was 
justified in contesting the appeal and the appel- 
lant must pay his costs.” 

On the face of it this was a bad order 
because neither was it an order passed of 
a compromise between the parties nor was 
it an order passed after consideration of 
the facts and evidence in the case. It is 
therefore an order passed without juris- 
diction which should bo set aside. The 
only question is whether the present pe- 
titioners are entitled to make the present 
application to have it set aside. The 
petitioners are one of them a purchaser 
of a portion of the holding before the 
auction sale and the other a mortgaee of 
a certain portion of the bolding. It is 
admitted that in view of a recent Full 
Bench decision of this Court the peti- 
tioners have an interest entitling them to 
contest the validity of the sale, but it is 
argued that as they did not jointBasudeo 
Tewari in the first instance in objecting- 
to the sale, and as they did not enter ap 
peaianco in the appeal although they 
were made respondent contention now 
on louse standi. This contention is in 
my opinion unsustainable. So long as 
the order of the first Court was sub- 
sisting these petitioners were not affected 
by the sale and no doubt in the appeal 
they considered that their interests were 
jssfe in the hands of Basudeo Tewari. 
'Basudeo Tewari however apparently 

compromised the matter with the auction- 

purchaser and these petitioners’ interests 
^thereby became adversely affected. Under 
these circumstances there is no reason 
why they should not now make this ap- 
plication. In this view and the order 
being without jurisdiction I would sot 
aside the order of the learned District 


Judge and direct that the appeal be re- 
heard. I would make no order 'as to costs 
inasmuoh^as these petitioners should have 
appeared, at 'the earlier stages of the pro- 
ceedings. 

Roe, J. — I agree. 

v.S./R.K. Order set aside. 
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Atkinson and Manuk, JJ. 

Parma Dube and another — Defendants 
— Appellants. 

V. 

Mahadeo Singho^nd another — -Plaintiff 
and Defendants — Bespondents. 

Second Appeal No. 1065 of 1917, De- 
cided on 7th February 1919, from a deci- 
sion of Dist. Judge, Shahabad, D/- 2nd 
August 1917. , , 

(a) Hindu Law— Joint family— Mitakshara 
—Guardian cannot be appointed of lunatic 
member of the family in respect of bis 
Interest in property. 

A guardian of the property of a lunatic cannot 
be properly appointed in respect of the lunatic s- 
interest in the property of an undivided Mitak- 
shara family, the reason being that no outsider 
can be allowed to intermeddle with the property 
and affairs of a joint Hindu family merely by 
being appointed the guardian of an incompetent 
member of that family. IP 483 O 2] 

(b) Hindu Law— Joint family— Father luna- 
tic — Adult son is karla. 

Whero the members of a joint Hindu famJly 
consist of a lunatic father and an adult.son, the 
son must be presumed to be in fact tbe karta of 

the joint family. ^ 

(c) Transfer of Properly Act (1882), S 6(o) 

— S. 6 (a) has no application to interest 

of member of Hindu joint family in ances- 
tral properly. 

Sections, 01. (a), has no application to the 
case of a member of a joint Hindu family whMo 
interest in the ancestral property is not m the 
nature of a more spos successionis but a vested 
present interest which may bo undefined, in tbo 
sense that it may vary from day to day. but 
which is nevertheless something very different 
from the chance of an interest contemplated by 
the section. ^ ^ ^ 

Partneshtvar Dayal and J adubans 

Sahai — for Appellants. 

Shivanandan Bay — for Bespondents. 

Manuk, J. — This appeal arises out of 
a suit instituted by one Mahadeo Singh 
now deceased, a lunatic, through his 
wife and guardian, Mb. Sukha Kuer, 
against the present appellants as tho 
principal defendants and the lunatic s 
son. Ganesh Singh, as a pro forma 
defendant. The suit was one for recovery 

of theca rent for the year 1322 F. S. and 
for the Pous kisb of 1323 Fasli, on the 
footing of a lease in favour of 
lants executed on 11th June 1911 y 
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Mfc. Sukha Kuer as guardian of fehe luna- 
tic and by Ganesh jointly, with respect 
to certain family property. It is com- 
mon ground that Mahadeo became a 
lunatic during the minority of Ganesh, 
and his wife was thereupon appointed 
guardian of his person and possibly also 
of his property. It is also common 
ground that apart from the son Ganesh 
there are no other members in the family, 
which was a joint one, governed by the 
Mitakshara law. The suit was resisted 
by the principal defendants, now appel- 
lants before us, principally on the ground 
that by a later document, dated 26th 
June 1914, Ganesh as karta of the family 
gave to the defendants a usufructuary 
mortgage of the same properties for a 
zarpeshgi of Us. 500, the interest on 
which was set off against the usufruct. 
It is contended on behalf of these zar- 
peshgidars that as this document extin- 
guished the previous lease and that as 
the arrears of rent sued for are of a 
period subsequent to the date of this 
zarpeshgi mortgage, the suit is not main- 
tainable. The learned ^lunsif who 
tried the case decreed the suit with 
respect to only half of the rent claimed. 
He held that Ganesh was not the karta 
of the family at the time when the zar- 
peshgi lease of 1914 was executed, but 
that Ganesh had a half-share in the pro- 
perty, and that therefore the document 
bound his half-share only. 

The learned District Judge on appeal 
held also that Ganesh was never the 
karta of the family and that Ganesh, as 
an undivided member of the joint Hindu 
family governed by Mitakshara. could not 
create a mortgage for this own share 
without first suing for the partition; he 
tlierefore decreed the whole of the 
claim allowing costs as against the pre. 
sent appellants. There was a cross- 
appeal by the present api)ellant 3 with 
respect to the half. share of the rent tliat 
had been decreed, and that appeal was 
also dismissed by the learned Judge. 
Since the decision of the learned Judge 
Mahadeo has died and now it is admitted 
that Ganesh is the sole proprietor of the 
property, the subject-matter of both the 
documents referred to above, and alone 
contests the appeal to the Court. On 
l)ohalf of the zarpeshgidars it is conten- 
ded before us tliat Mt. Sukha Kuer 
could not have seen properly made a 
guardian of the property of her lunatic 


husband, inasmuch as he was a member 
of a joint Hindu family. We are of 
opinion that this contention is well 
founded. It was laid down by the Privy 
Council in the case of Gharib Ullali v, 
Khalak Singh (l) that it is now settled 
by a long series of decisions in India 
that 

a guardian of the property of an infant cannot 
properly be appointed in respect of the infant’s 
interest in the property of an undivided Mitak- 
shara family.” 

Their Lordships of the Privy Oonncil 
approved of this proposition and expressed 
their view that a guardian, if appoin- 
ted, would under those circumstances 
have nothing to do with the family pro- 
perty. The principle has been extended 
by the Madras High Court to the case of 
a guardian (of a lunatic) appointed under 
the provision of Act 35 of 1858, and we 
are of opinion that it is impossible to 
draw any distinction in principle bet- 
ween the two classes of guardians. The 
reason for this principle is obvious, and 
it is that no outsider can be allowed to 
intermeddle with the property and affairs 
of a joint Hindu family merely by being 
appointed the guardian of an incom- 
pebent member of that family. That being 
so, we have next to consider who was 
the proper person to act in this family 
with respect to transactions affecting the 
family property. Mr. Shivanandan Rai 
on behalf of the respondents here admits 
that there was at the time of the first 
document no karta, and he also claims that 
when the second document was executed 
there was in fact no karta of the family. 
He urges that to bind the estate it would 
have been necessary for all the members 
of the family to join in tho document of 
1914, even as they had joined in the 
document of 1911. Now whatever might 
have been the position if Mahadeo had 
been alive at present, tho fact remains 
that Ganesh now is the solo representa- 
tive of the estate, and that in tlie zar- 
peshgi document of 1914 lie held himself 
out to be tho karta of tho family and 
jjurpoited to execute the document in 
that capacity. Nor. indeed is it surpris- 
ing that Ga.nesh should in fact have heoii 
at that, time tho karta of this joint Hindu 
family, whose members consisto.l of a 
a lunatic father under tho guardianship 
of a paradnashin wife and an adult major 

G ane sh himself. It is reason 

(IJ U903] 23 .-111:407=30 1. A. 1«33=S Sar. 43- 

\X. .O.;, 
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able fco suppose that; Ganesh would con- 
duofc the business affairs of this family 
and would be authorized by his mother 
fco look after these affairs and raise 
money, if and when necessary, for the 
purposes of the joint family. Otherwise 
the position of the family would have 
been imijossible, if not desperate. 

We hold that the lower Courts were 
wrong in finding under the circumstances 
set out above that Ganesh was not the 
karfca of the family when he as karta 
executed the zarpeshgi mortgage deed in 
1914. Now, that being so, and it being 
conceded that thisdocumenfc extinguished 
the earlier lease, the suit for arrears of 
rent accruing under its terms after 1914 
was not maintainable by any member of 
the joint Hindu family. Moreover, as 
Ganesh admittedly received the consi- 
deration money for the mortgage and as he 
is now the sole proprietor of the family 
estate, no question of legal necessity for 
the loan can arise; nor can he be permit- 
ted in equity and good conscience fco re- 
pudiate his own document. It is alsoargued 
by the learned vakil for the respondents 
that S. 6, Cl. (a), T. P. Act, is a sufficient 
answer fco the appellants contention. 
We are of opinion however that that 
section has no application to the case 
of a member of a joint Hindu family, 
whose interests in fclie ancestral property 
are not in the nature of a mere spes 
successionis but a vested present interest 
which may be undefined in the sense 
that it may vary from day to day, hut 
which is nevertheless something very 
different from the chance of an interest 
.contemplated by S. 6, Cl. (a), T. P. Act. 
This question however really does not 
arise after our finding that Ganesh exe- 

cubed the usufructuary mortgage Jn his 
capacity as karta. Under the circum- 
stances the appeal must be decreed and 
the original suit must stand dismissed. 
We order that each party should bear 
its own costs throughout. 

Atkinson. J.— I agree. 

Y s /R.K. Appeal allowed. 
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Das, j. 

Jugal Kishore Sah and others- — Defen- 
dants — Appellants. 

V. 

Shambhu Nath Pande and another — 
Plaintiff and Pro forma defendant — Res- 
pondents. 

Second Appeals Nos. 1299 fco 1303 of 
of 1917, Decided on 4fch April 1919, from 
decision of Judicial Commissioner, 
Manbhum. 

Chota Nagpur Tenancy Act (1908), Ss. 26 
and 27 — Occupancy tenant— Contract to pay 
enhanced rent is illegal. 

The language of S. 27 is very peiemptoiy and 
leaves no scope whatever for any agreement 
between the parties. [P 485 O 1] 

A kabuliyat executed by an occupancy tenant 
to pay enhanced rent is illegal and is not bind- 
ing upon the tenant under S. 27. tP 485 O 1] 

Mirtunjay Lai — for Appellants. 

Sushil Kumar Mittei — for Respon- 
dents. 

Judgment. — These analogous appeals 
come before me from the judgment of the 
Judicial Commissioner of Manbhum and 
arise out of suits brought by the respon- 
dent against the appellants for recovery 
of rent on the basis of kabuliyafcs execu- 
ted by the tenants in favour of the land- 
lord. It appears that the entire mauza 
in which these tenants hold land as oc- 
oupafcicy tenants, was sold in execution 
of a rent decree obtained by the zaraindar 
against the mukarraidar and was pur- 
chased by Mr. G. P. Cooke. Subsequently 
Mr. Cooke sold his interest fco the plain- 
tiff. The plaintiff’s case is that the 
result of the auction sale was fco put an 
end to all the tenancies as encumbrances 
affecting the land and that he became 
entitled fco oviofc the tenants, including 
the appellants before me, from the land 
but that he offered to enter into settle- 
ments with them on new terms and con- 
ditions, which offer was accepted by the 
tenants. He now brings his suit for re- 
covery cf rent on the basis of the kabu- 
liyats alleged to have been voluntarily 
executed by the tenants in favour of the 
nlaintiff. The tenants contest this suit 
on two grounds. Firstly, they say that 
these kabuliyafcs were procured from 
them by'coercion and undue influence ex- 
ercised on them by the plaintiff; second- 
ly, they say that having regard to the 
provisions of Ss. 26 and 27, Chota 
Nagpur Tenancy Act, the plaintiff is not 
entitled to receive rent at the rate stipu- 
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lated in the kabuliyats. The lower 
appellate Court has come to a conclusion 
favourable to the plaintiff on both these 
points. 

The tenants appeal, and on their behalf 
it has been argued before me that these 
kabuliyats were in fact procured by 
coercion and undue inffuence and there- 
fore they are not binding on the tenants. 
I do not propose to come to a definite 
finding on this point, because in my opi- 
nion the appellants are entitled to suc- 
ceed on the next point urged on their 
behalf, namely, having regard to the 
provisions of Ss. 26 and 27. Chota 
Nagpur Tenancy Act, the plaintiff is not 
entitled to recover rent at the stipulated 
rate. The provisions of Ss. 20 and 27, 
Chota Nagpur Tenancy Act, are very 
definite and clear, but it has been argued 
before me by the learned vakil appear- 
ing on behalf of the respondent that at 
tlie time when these kabuliyats were 
executed by the tenants, the law was not 
perfectly clear, or at any rate doubtful 
on the question whether the purchaser 
of a tenure sold for non-payment of rent 
due to the superior landlord was not by 
virtue of S. 10, Rent Recovery Act, or 
entitled to annul the occupancy ten- 
ancies on the land as encumbrances 
affecting the land. His point is that at 
any rate the position was not free from 
doubt and ditliculty. He liad a fair 
chance of establishing in a Court of law 
that he was entitled to evict the tenants; 
the tenants api)reciated their own diffi- 
culty in the matter and voluntarily exe- 
cuted the kabuliyats. lie says that the 
arrangement amounted to a fresh settle- 
ment of land with his tenants. The 
argument is a subtle one, but in my opi- 
nion it does nob deserve success. The 
<luestion was debated in the case of Dama 
Chnran Gosain v. Ram Kanai Duhey (1) 
and it was there pointed out that fiom 
the days of 11 Weekly Reporter it has 
been consistently held that the occup- 
ancy tenants are by the express provi- 
sion of fe, 10 protected from eviction. 
Tlio only one case bliat has struck a 
different note is that of Jogeshwar 
Muziandar v. Abed Mohamad Si rkar {2), 
hut that was a case decided under Regu- 
lation B of 1890 and nob under the Act of 
1805. Having considered S. 16, Act 8 
of 1805, myself. I agree with the learned 

U) U'-u’si -28 i. O. 374 ! ' — 

(2) il699J 3 C. W. N. 13, 


Judges who decided the case of Bama 
Chara7i Gosain v. Ram Kanai Uubey 
(l) that the occupancy tenants are so 
protected and that it has been so held 
certainly from 1869. That being so at 
the date of the kabuliyats these tenants 
were undoubtedly occupancy raiyats and 
there was undoubtedly a subsisting re- 
lationship of landlord and tenant bet- 
ween the plaintiff and them. In my 
opinion the enhancement of rent could 
only be under tlie provisions of Ss. 26 
and 27, Chota Nagpur Tenancy Act. The 
learned Judicial Commissioner relies 
upon the case of Bata Mandal v. 
Maharaja Manindra Ghandra Nandi 
Bahadur (3) for his conclusion that 
Ss. 26 and 27, Chota Nagpur Tenancy Act, 
only apply where there is a real contract 
for enhancement, and not where there 
is a bona fide dispute between the 
parties. The case reported as Bata Man- 
dal V. Maharaja Mayiiyidra Chandra 
Nandi Bahadur (3) vvas decided with 
reference not to Ss. 26 and 27, Chota 
Nagpur Tenancy Act, but to S. 29, Ben. 
Ten. Act, and it is to be noted that the 
learned Judges who decided that case 
did so very reluctantly and only because 
they thought they were compelled to do 
so having regard to the course of the 
decisions on the subject. So far as Ss. 
26 and 27, Chota Nagpur Tenancy Act, 
are concerned, we are nob embarrassed 
by a course of decisions, and are at liber- 
ty to decide according to the plain inean- 
ing of the section. Bub apart from this 
consideration, there is in my opinion a 
difference in principle between S. 29, 
Bon. Ten. Act, and Ss. 26 and 27, Chobal 
Nagpur Tenancy Act. It is to be noted 
that bhelanguage of S. 27 is v^ery peremp- 
tory and, in my opinion, leaves no scope; 
whatever for any agreement l)etwoon the' 
parties. It is expressed both in the po- 
sitive aud negative form. It says Miafc 
the rent of an occupancy raiyab whoso 
rent is liable to enhancement may ho 
enhanced only by order of the Deputy 
Commissioner passed un<ler S. 29, and 
tljen in order, as 1 undorstatid.to emplia- 
sizo the ijosibiori, it declares in tiie nega- 
tive form that no onhaucement of such 
rent made after the commonceinenfc of tliis 
Act in any manner other tlian tl^at i-e- 
ferre-1 to in Cl. (a) or Cl. (b). as the case 
may be, whether by private contract or 
otlierwi^, shall for any reason’ho resog- 
(3) A. i. H. idiD c.ii. ‘Jll=-20 
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nized or given effect to in any suit or 
pioceeding in any Court. In my opinion 
the judgment of the learned Judicial Com- 
missioner is erroneous and I would, 
therefore allow all these appeals with 
costs here and in the Courts below. 
v.s /r.k. allowed. 
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Dawson-Miller, C. J. and Godtts, J. 

Rash Mohan Lai and another — Plain- 
tiffs — Appellants. 

V. 

Ram Mohan Lai and others — Defen- 
dants — Respondents. 

Privy Council Appeal No. 104 of 1918, 
Decided on 15th May 1919, against 
judgment of Chapman and Roe, JJ., D/- 
8th April 1918. 

Civil P. C. (1908), S. no— Value of sub- 
ject-matter of suit less than Rs. 10,000 — 
Increase in value during pendency in suit is 
not sufficient to bring case within S. 110. 

The value of the subject-matter of a suit was 
stated in the plaiut to be Rs 7,950. Afterdecision 
of tbo suit and of an appeal by the High Court, 
an application was made for leave to appeal to 
Plis Majesty in Council, on the ground that at 
the date of the application the value of the pro- 
perty had increased and was now close on 
R:. 12.000 : 

Held: that the fact that the value of the pro- 
perty had increased .since the decision of the ap- 
peal would not bo sufficient to bring the case 
within the provisions of S. 110, Civil P.O., which 
required that the value of the subject-matter 
of tbo .suit in tlie Court of first instance must be 
Rs. 10,000 or upwards and the value of the sub- 
ject-matter in dispute on appeal to His Majesty 
in Council must be the samo or upwards. 

[P 486 C 21 

Asghar and Gajendra Prasad Das — 
for Appellants. 

Atul Krish7ia Rai — for Respondents. 

Judgment. — This application must be 
dismissed. The plaintiffs seek leave to 
appeal to His Majesty in Council from a 
decree of this Court dated 8th April 1913, 
affirming a decision of the Subordinate 

Judge of Cuttack. . 

The suit was valued by the plaintiffs 
in the Court of first instance at a sura of 
Rs. 7,950. They contend now that the 
value of the property in respect of which 
the suit was brought has increased and 
that its present market value is close 
upon Rs. 12,000, and we are asked to 
send the case down to the Subordinate 
Judge to report upon the amount or 
value of the subject-matter of the suit. 
The xilainfciffs do not contend that at tho 
time when the suit was instituted the 
value of the subject-matter of the suit was 


more than that stated in the plaint, 
namely Rs. 7,950. Their only contention 
is that at the present moment the value 
is in excess ef Rs. 10,000. It seems to us 
quite clear that even if the petitioners 
could succeed in proving that the market 
value of the property in suit has gone up, 
that would not be sufficient to bring the 
case within the provisions S. 110, Civil 
P. C. According to that section two con- 
ditions must be complied with before the 
Court can grant a certificate. The first 
is that the amount or value of the subject 
matter of the suit in the Court of first in- 
stance must be Rs. 10,000 or upwards, 
and the second is that the amount or value 
of the subject-matter in dispute on appeal 
to His Majesty in Council must be the 
same sum or upwards.. It is admitted in 
this case that it cannot be proved, what- 
ever inquiry may take place, that the 
case comes within the first of these con- 
ditions. Therefore it seems qnite use- 
less to send the case back to the Subori- 
nate Judge for inquiry and this applica- 
tion must - be dismissed with costs- 
Hearing fee three gold*mohurs. 

v.s./r.k. Application dismissed. 

A. I. R. 1919 Patna 486 (2) 

Das, j. 

Rangti Mandal — Defendant — 'Appel- 
lant. 

V. 

Chatternath Chowdhury and another 
Plaintiffs — Respondents. 

Second Appeals Nos. 1393 and 1394 
of 1917, Decided on 24th April 1919, 

from decision of Dist. Judge, Purneah. 

Civil P. C. (1908), O. 41, R. 31— Failure to 

weigh evidence and to come to satisfactory 
conclusion Is error of procedure. 

The failure by an appellate Court to weigh all 
the evidence and to come to a satisfactory con- 
clusion on the evidence before it, amounts to an 
error of procedure which vitiates the judgment 
given by that Court, [P ^8*? C 21 

Ram Lai Dutt — for Appellant. 

Sahti Kanta Bhattacharjee — for Res- 
pondents. 

Judgment. — These two appeals arise 
out of suits brought by the respondents 
against the appellant for recovery of 
rent due by the appellant to the respon- 
dents for the years 1319 to 1322. The 
plaintiffs’ case is that the defendant is 
in possession of two holdings for one of 
which be pays Rs. 17-3-3 as rent and for 
the other of which he pays Rs. 19-9-6. 
The defendant says that before the 
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survey operations he was in possession 
of three holdings for which ho paid 
Rs. 8. Rs. 9-3-3 and 15 annas 6 pies as 
animal rent respectively, but that at the 
time of the survey the first and the 
second Jamas of R. 8 and Rs. 9-3-3 were 
amalgamated into one Jama of Rs. 17-3-3 
and the third Jama of 15 annas 6 pies 
was allowed to remain separate. It will 
be noticed that the defendant admits that 
he is now in possession of a holding for 
which Rs. 17-3-3 is payable as rent but 
that he denies that he is in possession of 
any holding for which Rs. 19-9-6 is pay- 
able as rent. The substantial question 
which I have to determine is, is the 
defendant in possession of a holding for 
which Rs. 19-9-6 is payable as rent ? 
It is clear to me that the case has not 
been disposed of in a satisfactory manner 
by either of the Courts below. Indeed 
the judgment of the lower appellate 
Court, which is the judgment of the final 
Court of facts, shows that it never un- 
derstood the case made by the defendant. 
It says: 

‘'The defence was that there was only one 
single Jama of Rs. 19-9-G and that the Jama of 
Rs. 17' 3 3 is included in the Jama of Rs. 19*9*6.” 

That was not the defence at all. The 
defence was that there were two Jamas 
one of Rs. 17-3-3 and the other of 
15 annas 6 pies, as para. 2 of the written 
statement filed in Rent Suit No. 1500 of 
1915 clearly shows. The defendant never 
made the case that he was in possession 
of a single Jama and I am of opinion that 
his inability to appreciate the defendant’s 
case has in this instance led to a failure 
of justice. It appears on a reference to 
the Record of Rights Ex. B that the two 
Jamas of Rs. 9-3-3 and Rs. 8 were first 
of all amalgamated into one Jama 
Rs 17-3-3 and then the three Jamas of 
R.s. 9-3-3, Rs. 8 and 15 annas 6 pies weio 
again amalgamated into a Jama of 
Rs. 18-2-9, which again is shown in the 
Record of RigVits itself as enhanced to 
Rs. 19-9-6 as per order of Court in Suit 
No. 11 of 1890-91. The defendant says 
that there is an obvious mistake in tlio 
preparation of the Record of Rights 
because lie w.as only in possession of 
t.hreo Jamas and they could not be 
amalagamated twice. It seems to me 
that the defendant’s contention must 
prevail unless it can ho shown that the 
defendent was in possession of two Jamas 
of Rs. 8, two Jamas of Rs. 9 3-3 and one 


Jama of 15 annas 6 pies. The onus is 
undoubtedly on the defendant to show 
that he was in possession of three Jamas 
and not of five Jamas, but he claims to 
have proved conclusively that he was in 
fact in possession of three Jamas and not 
of five Jamas. Now the defendant’s case 
may be true or false, but at any rate he 
was entitled to ask the Court to consider 
his case. It seems to me that the lower 
appellate Court never applied its mind to 
the evidence on the record. It does in- 
deed say that there are no sufficient 
materials to rebut the presumption of the 
correctness of the Record of Rights, hut 
as Mullick and Atkinson, JJ., said in the 
case of Muharah Hussain v. Syed Shall 

Hamid Hussain (l): 

‘‘A more general statement that on a perusal 
of all tbe evidence in the case the Court is satis- 
fied as to a certain state of facts, is not a suffi- 
cient judgment within the meaning of the law, 
and we are bound to interfere if we feel that 
there maj' have boon a miscarriage of justice by 
the Court’s failure to weigh all the evidence 
before it.” 

A bare perusal of the Record of Rights 
throws grave suspicion on the case made 
by the plaintiff and in my opinion th© 
lower appellate Court should have dealt 
with the matter. I may appropriate the 
words of Jenkins, C. J., in the case of 
Pertap Narain Singh \ . Maigh hall 
Singh (2) and cited by Mullick J. in 
the case to which I have just referred 
and say that the matter was deserving of 
a far fuller discussion than the learned 
District Judge has bestowed upon it. In, 
my opinion there has been an ei'ror ofj 
procedure by the failure of the lower 
appellate Court to weigh all the evidence 
and to come to a satisfactory conclusion 
on the evidence before it. I would there- 
fore remand the cases to the lower appel- 
late Court in order that there may be a 
proper trial of the issues raised. It is 
necessary to mention anebher matter 
which has been brought to rny notice by 
Mr. Ram Lai Dutt. It appears that the 
avipellant asked the lower appellato 
Court to take in ovideuco certain papers 
which according to the ai^pollanb were 
in fact produced by tbe plaintiff’s resp-on- 
dents before the Court of first instance. 
The learned District Judge does not seem 
to have dealt with that application. In 
dealing with this case on remand, T 
d irect, that the lo wei' appellate Court d o 

( 1 ) L19171 38 1. C. 509. 

(2) L19091 30 Cal. 927 = 2 I. C. C5G. 
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dispose of that application according to 
law. It must be distinctly understood 
that the discretion of the lower appellate 
Court in the disposal of that application 
remains wholly unfettered. All that 
I say and direct is that it should exer- 
cise his discretion in the matter. In the 
result I allow the appeals and set aside 
the decrees of the lower appellate Court 
and remand both the cases to the lower 
appellate Court for disposal according to 
law. Costs will abide the result. 

V.S./r.k. Appeals allowed. 

A. I. R 1919 Patna 488 

COUTTS AND AdaMI, JJ. 

Ijalit, bandit and Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 171 of 1919, Deci- 
ded on 3rd July 1919, against order of 
Sess. Judge, Muzalferpur, D/- 27th May 
1919. 

Opium Act { 1 of 1898), Ss. 9 (c) (e) and 14 

Mere illegaJtties in mode of search do 
not vitiate proceedings. 

Mere illegality in the exercise of the right of 
search under the Opium Act is not in itself a 
sufficient ground for setting aside a conviction 
under the Act. [P 489 C ll 

'S. P. V arma — for Petitioners. 

Sultan Ahmad — iov the Crown. 

Facts . — The petitioners in this appli- 
cation in criminal revision were convic- 
ted of offences under ' S, 9, sub-Ss. (c) 
and (e), Opium Act, 1878. The learned 
Deputy Magistrate of Motihari, Mr. Bit- 
cine, convicted both the accused and sen- 
tenced them to one year’s .^rigorous im- 
prisonment coupled with a fine of Rs. 200 
each. The order of Mr. Ritchie was dated 
22nd March 1919. The accused appealed 
and the appeal came before the learned 
Sessions Judge of Muzafferpur. The 
learned Sessions Judge affirmed the con- 
viction of both the accused and imposed 
a sentence of three months' rigorous im- 
prisonment upon each of the accused and 
a fine of Rs. 200 upon the petitioner Lalu 
Pandit and a fine of Rs. 25 upon the peti- 
tioner All Raza. 

When Jawala Prasad, J., and myself 
were sitting as the Criminal Bench of 
this Couit, we allowed notice to issue on 
the petitioners’ petition herein for the 
purpose of showing cause why the order 
of the learned Sessions Judge in appeal 
should not be set aside, and the ground 
on which wo were pleased to allow notice 
to issue was because it was stated to us 


that the provisions of S. 14, Opium Act» 
1878 had not been complied with by the 
authorities charged with the duty of en- 
forcing the provisions of the Opium Act, 
and that the Search contemplated by 
S. 14, Opium Act, had not been duly and 
regularly made in accordance with the 
requirements of the Act, inasmuch as the 
search that was made in this particular 
case was effected at hours other than bet- 
ween sunrise and sunset; and conse- 
quently we were of opinion having re- 
gard to the ruling of my learned brother 
Das, J.. in Criminal Revision No. 120 of 
1919 {.Lachmi Narain v. Emperor (l)j 
that notice should issue for the purpose 
of testing the validity of the conviction 
of the accused. 

Had it not been for the decision of my 
learned brother Das, J., I would have 
little hesitation in disposing of this case 
myself but cut of respect for the autho- 
rity which I entertain for the opinion of 
my brother Das, J., I think it desirable 
that this case should be disposed of by_a 
Division Bench of this Court. Das, J., 
laid down in the criminal revision appli- 
cation to which I have referred, that if 
the authorities charged with administra- 
tion of the Opium Act are guilty of any 
illegality in exercise of the right of 
search conferred upon them by the pro- 
visions of S. 14, Opium Act, that such 
illegality per se renders it impossible, as 
a proposition of law, to bring an offender 
against the provisions of the Opium Act to 
justice in respect of a crime committed 
and substantiated by clear and convincing 
evidence aliunde, and that in such case, 
and in such event, the accused roust be 
acquitted of the established crime which 
he has committed. I cannot subscribe to 
the expression of this dictum, as a pro- 
position of law, laid down by my learned 
brother and it seems to me to be in con 
flict with general legal principles and 
with the established current of recent 
authority in this country. 

The rulings reported as Emperor v. 
Allahdad Khan {2)\ Emperor y. Madho 
Dhobi (3) and Emperor v. Bavalu Kasi- 
gadu (4) laid to the conclusion that mere 
illegality committed in the exercise of a 
right of search does not of necessity des- 
troy the fact of criminality, if a crime J 30 

(1) tl920] 53 I. O. 150. 

(2) L19131 35 All. 358=19 I. O. 332. 

(3) L1904] 31 Cal. 557. 

(4) L1903] 26 Mad. 124, 
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Xjroved otherwise to have been commit- 
ted by a person against whom a crime is 
charged under the Opium Act or any 
kindred Act. If the right of search be 
illegally performed and executed, this 
may constitute a civil injury for which 
damages may bo recovered but it cannot 
in my opinion wholly destroy or render 
nugatory the Act of fact or criminality if 
a crime be otherwise proved to have been 
committed. In my opinion it is there- 
fore desirable that the law should be con- 
clusively decided and settled on this 
point in this Province, and consequently 
at the wish of the parties I transfer this 
case to be decided by the appropriate 
Bench of this Court. 

Coutts, J. — This is an application in 
revision by two persons i^alu Pandit and 
Ali Raza. who have been convicted of 
offences under S. 9, sub-Ss. (c) and (e), 
Opium Act, (1 of 1878), and sentenced 
respectively to three months’ rigorous 
imprisonment and a fine of Rs. 200, or 
in default one month’s further rigorous 
imprisonment and three months’ rigorous 
imprisonment and a 6ne of Rs. 25, or in 
default two weeks’ rigorous imprison- 
ment 

The only point which is urged before 
us is that the conviction is illegal because 
the provisions of S. 14, Opium Act have 
nob been complied with in this case, and 
reliance is placed upon an expression of 
opinion by Das, .T., in Luichmi i^araiti v. 
Emperor (l). On examining this judg- 
msnt liowever it appears that this is not 
the basis of Das, J.’sdecision andthe deci- 
sions of other High Courts in India ap- 
pear to be against the contention of the 
learned counsel for the petitioners. The 
matter has been fully considered in Em~ 
jyetor v. Alldlidad Ehcitt (2); Emperor v. 
Madho Dhobi (3); Emperor v. liavaln 
Kesigadu (4) and Emperor v. Vinayak 
Damodar Savarkar (6), and these deci- 
sions aie clear authority for tlio view 
that mere illegality in the exercise of 
the right of search is not in itself sulli- 
cient ground for setting aside a convic- 
tion. \N'o have been asked to consider 
the question of sentence. In my opinion 
the sentence in neither case is excessive. 

J would tlierefore reject this application. 

Adami, J, — I agree. 

v.s./r.k. Application rejected. 

(•'>) tlOll] 35 13om. ‘21>5=10 I. C. ‘J5G. 
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Roe and Coutts, JJ. 

Sahaj Narayansahi and others — Ap- 
pellants. 

V. 

Wajid Hussain and anothe? — Respon. 
dents. 

First Appeal No. 108 of 1918, Decided- 
on 4th December 1918, from decision of 
Disfc. Judge, Muzafferpore, D/- 2nd 
March 1918. 

Hindu Law — Debts ~ Son's liability— 
Father insolvent— Son’s share is not liable to. 
be sold to pay father’s debt. 

Where a Hindu father is adjudicated an insol- 
vent, his sons’ shares in the joint family p ro- 
perty are not liable to be sold to pay his debts. 

LP 489 C*2] 

Tribhuba?i Nath Sahai — for Appel- 
lants. 

Judgment. — In this case the question 
in issue is whether the receiver had 
power to sell more than the estate of an 
insolvent whose property was in his 
hands under an adjudication in bank- 
ruptcy. The objectors are the two sons 
of the insolvent and they urge that their 
shares of the house should be excluded, 
from the sale. The learned .Judge accep- 
ted the receiver’s view on this point that 
tlie father being a bankru|)t and civilly 
dead, the sons were bound to pay his 
debts, and that therefore the sons’ 
shares in the house might be sold along 
with that of the insolvent’s. If we 
accept the proposition of the receiver 
that the father is civilly dead, then the 
sons have succeeded by civil survivorship 
to the whole of the property now in the 
hands of the receiver. We are of opi- 
nion that the receiver nob being in any 
way connected with tlie estate of the two 
sous is precluded from dealing in any 
manner with the property belonging to 
the two sous. We therefore direct that' 
the sale to bo enecto<l by the receiver 

bo limited to tlio share of the insolvent 
in the estate. 

_ There is no ai)pearance on the other 
side. Tlie appeal is allowed and there 
will be no order as to costs. 

\ .S., R.K, Appeiil allcxoed. 
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Atkinson and Jwala Prasad, JJ. 
Shiv Dutt Hay — Petitioner, 

V. 

Satish Ghandy'a Ghose — Opposite 
Party. 

Criminal Ref. No. 27 of 1919, Decided 
on 29bh May 1919, made under S. 438, 
Criminal P. C., by Judl. Oommr., Chota 
Nagpur, D/- 23rd April 1919. 

Bengal Municipal Act (3 B. C. of 1884), 
Ss. 273 and 241 — Building below plinth level 
— No evidence to show what kind of building 
accused was going to construct or that build- 
ing when complete would contravene rules — 
No steps taken to enforce submission of 
plan — Accused cannot be convicted under 

S. 273 for having infringed Cls. 1 and 2, 
R. 13 of Building Regulation of Giridth 
Municipality. 

Accused was convicted under S. 273, Bengal 

T. IuDjcipal Act for liaving infringed Gls. 1 and 2, 
B. 13 of the Building Regulations of the Giridih 
Municipality made under S. 241 of the Act. The 
evidence for the prosecution showed that the 
accused had onlv laid the foundation a few feet 
below the ground level, the brickwork of which 
had not oven reached the plinth level, and there 
was no evidence to show what kind of building 
the aceused was going to construct, and whe- 
ther the main building when completed would 
contravene the clauses of the rule for infringing 
which he bad been convicted, nor had the 
I'llunicipality taken steps to enforce the submis- 

•sion of a plan. 

Held : that the conviction could not be roain- 
taiued, because there was in fact no building in 
Qxisteuce and it was not known whether and 

\vhore the building would be erected. 

* [P 491 C 21 

y anas — for Pebitioner. 

Manohar Lai, Assistant Govt. Advo- 
cate — for Opposite Party. 

Jwala Prasad, J. — This is a reference 
by the Judicial Commissioner of Chota 
Nagpur under S. 438, Criminal P. C., 
recommending that the conviction of the 
accused under S. 273, Rengal Municipal 
Act, 3 of 1884, by the Deputy Magistrate 
of Giridih by his judgment, dated 10th 
February 1919, he set aside. The refer- 
ence is opposed by the learned Assistant 

Government Advocate. r 4.1 

Mr. Yunus appears in support of the 

reference. The principal ground u^pon 
which the recommendation has been 
made by the learned Judicial Commis- 
sioner is that the place where the build- 
ing in question is alleged to have been 
created by the accused is situate in a 
village called Pachamba adjoining the 
Giridih Municipality, to which the 
Building Regulations made by the Muni- 
cipality of Giridih under S. 241. Bengal 
Municipal Act, and sanctioned by the 


local Government under Cl. 2 the section 
do not apply. This ground does not 
commend itself to us. The Municipality 
of Giridih was created some time in- the 
year 1902 and thereupon the Bengal 
Municipal Act, 3 of 1834, applied to and 
had its effect in the area declared to be 
within the Giridih Municipality by vir- 
tue of S. 8 of the Act. 

Under S. 220 of the Act the provisions 
of Part 6 only apply to a Municipality 
when it is expressly extended thereto by 
the local Government in the manner 
provided by the succeeding sections. In 
November i902 some time after the crea- 
tion of the Giridih Municipality, Part 6 
of the Act was extended to the Munici- 
pality by Notification No. 2703 (M). 
This Part 6 deals amongst other matters 
with rules relating to the erection and 
re-erection of buildings within a muni- 
cipality. S. 241 in that part provides 
for rules to be made by Commissioners at 
a meeting to regulate the^ erection o 
houses, not being huts, within the 
cipality in respect of all or any of the 
matters enumerated therein. For the 
first time certain rules under this section 
were framed by the Giridih Municipality 
in the year 1918, which received the 
sanction of the local Government under 
sub-S. 2 of the section on 20bh May 
1918, Two days later that is on 22nd 
May 1918, Pachamba was included wicb- 
in the Giridih Municipality by Notifica- 
tion No. 6867 (M) made and published 
under sub-S. S. 9 of the Acb.^ rom 
the date of the aforesaid notification the 
area included within what is called 
Pachamba village became part of the 
Giridih Municipality, and 

S. 9, Cl. (c), read with S. 7, Bengal 
Municipal Act applied in its entirety and 
with full force to the added area 
Pachamba from the said date. No doubt 
the Commissioners at a meeting are em- 
powered to recommend to Government 
for excluding from a municipality an^y 
local area comprised therein or to with- 
draw any municipality, from the opera- 
tion of the Act ; but so long as this is 
not done, all the provisions of the 
Act in force in a municipality, at the 
time when its area is extended, apply to 
newly added area. It has already 
lou shown that Part 6 as well as the 
ailding Regulations framed by the Girl- 
h Municipality and sanctioned by tne 
cal Government under S. 241 of 
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said part were in full force two days 
before JPachamba was included within 
the Giridih Municipality and hence they 
would apply to the added area Paohamba 
within the ambit of which the site on 
which the accused is said to have com- 
menced the erection of the building in 
question is situate. Under 01. (3) of the 
section, the building rules and regula- 
tions acquired the force of law from 20th 
May 1918, when they received the sanc- 
tion of the local Government. The 
accused was amenable to and would have 
been liable for any contravention of the 
said rules in erecting the building in 
question. Had the reference rested 
solely upon the ground stated by the 
Judicial Commissioner, that Part. 6 or 
S. 241 did not apply to added the area 
Pachamba, we would have had no hesita- 
tion in rejecting it and upholding the 
conviction of the accused by the Deputy 
Magistrate. 

It appears however that the accused 
committed no offence at all under S. 241 
of the Act. The Magistrate has convic- 
ted him under K. 13, Gls. 1 and 2 of the 
Building Regulations published in the 
Bihar and Orissa Gazette, dated 20th 
May 1918. 

Under 01. 1 of that rule no building is 
permitted to be erected within two feet 
of a public road, lane or drain. Under 
01. 2 the distance between the perpendi- 
cular from the eaves of a house to the 
nearest boundary of the holding on 
which such house has been or is about 
to bo erected must be three feet and such 
place must be kept free from all obstruc- 
tions. 

None of the Gls. 1 and 2, R. 13 apply 
to the present case, as there is nothing 
to show that the accused in any way 
contravened the requirements of these 
clauses, inasmuch as the building has nob 
been constructed and there is no build- 
ling in existence. The evidence on behalf 
iof the prosecution shows that tlie ac- 
cused had only laid the foundation a few 
feet below the ground level, the brick- 
work of which had not even reached the 
jplintli level. There is nothing to show 
on behalf of the prosecution what kind of 
building the accused was going to cons- 
truct and whether the main building 
would be two feet from the public road, 
or where the eaves of his house when 
complete would be situate, or whether a 
perpendicular from the eaves of that 
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house would be situate within or beyond 
the prescribed limit of three feet from 
the road. There is no building at all at 
present in existence, nor is it known 
whether and where the actual building 
would be. It might be that the accused 
would only construct a ohotera or plinth 
without any structure upon it. The 
municipality did not take steps to en- 
force the submission of a plan by the 
accused in order to see whether the pro- 
posed building would contravene the pro- 
visions of Part 6 or any of the rules and 
regulations framed under S. 241. X'he 
prosecution was perhaps started a little 
too early and without any regard to the 
provisions of Part 6 of the Act. The 
accused had no right to erect any build- 
ing without having obtained sanction 
from the municipality and without firstj 
haviug submitted a plan of the pro-| 
posed house to the municipality and 
if the municipality had taken proper 
steps under the Act, there would 
have been a possibility of having from 
the accused a plan o-f the house and to 
know exactly whether the accused was 
going to contravene the provisions of the 
regulations in the construction of his 
house. As the matter stands at present,! 
the accused cannot be convicted. Wei 
have no doubt declared that Pachamba, 
where the site of the present proposed 
building is situate, is within the munici- 
pality and is governed by Part 0 and the 
Building Regulations framed under 
S. 211 of the Act, so that if the accused 
in future contravenes the provisions of 
the said regulations or the Act in any 
way by building any house on the site in 
question or otherwise, he will bo 
amenable to law. 

The recommendation of the Judicial 
Comii.issionor is accepted and the accused 
is acquitted. The fine, if already realize! 
must be refunded to the accused. 

Atkinson. J. — 1 agree. 

v.s./r.k. Accused acquitted , 
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IVIULLICK AND JWADA PRASAD, JJ. 

Kesko Prasad Singh — Defendant — 
Petitioner. 

v. 

Shiva Saran hal — Plaintiff — Opposite 
Party. 

Civil Rovn. No. 79 of 1919, Decided 
on 7th April 1919, from order of Sub- 
Judge, Shahabad. 
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Civil P. C. (1908), S. 10 — Matters in dispute 
in both suits substantially same — Difference 
in relief claimed does not enable parties to 
continue litigation. 

In order to attract the operation of S. 10, Civil 
P. O., it is necessary that every matter in dispute 
should be directly and substantially in issue in 
the two suits. LP 493 C 1] 

Where however the matters in dispute in both 
the suits are substantially the same, the mere 
fact that tho relief claimed in the subsequent suit 
is not identical with the relief claimed in the 
earlier suit would not operate to enable the par- 
ties to continue the litigation. tP ^92 0 2] 

P. K. Sen and Nirsu Narain Sinha — 
for Petitioner. 

S. Sinha, Sailendra N. Palit, G. D. 
Singh, Raghunath Singh, Santa Prasad 
and Sambhu Saran — for Opposite Party. 

Mullick, J. — This matter arises out of 
a suit brought by Babu Shiva Saran Bal 
against the Maharaja of Dumraon for 
arrears of pension for the period August 
1912 to August 1918. The plaintiff 
alleges that the pension is due upon an 
ekrarnama executed in his favour by the 
late Maliarani of Dumraon. It appears 
that another suit claiming pension for 
an earlier period was decided in the trial 
Court against the plaintiff but was de- 
creed in his favour on appeal in the High 
Court. In this suit the present Maha- 
raja of Dumraon repudiated his liability 
to pay the pension on various grounds. 
But it was held in the High Court that 
the liability existed and could be enforced 
against the property of the Maharani 
which was in the hands of the Maharaja. 
Against the judgment and decree of the 
High Court an appeal is now pending 
before their Lordships of the Privy 
Council. 

In the present suit it does not appear 
that any issues have been framed, but an 
application was made before the trial 
Court asking that the provisions of S. 10, 
Civil P. C. 1908, should be put in 
force and that the Court should not 
proceed with the trial of the suit till the 
judgment of their Liordships of the Privy 
Council is delivered in the appeal pend- 
ing before them. The Subordinate Judge 
dismissed the application before him on 
two grounds. The first ground was that 
the application was premature inasmuch 
as it could not be said that the trial 
could commence before any issues were 
framed and that the proper stage for 
making an application under S. 10, Civil 
P, C., was after the defendants had dis- 
closed their defence and issues had been 


framed for trial. The second, and more 
important ground upon which the learned 
Subordinate Judge proceeded was that 
S. 10 was nob applicable, as the claim in 
the present case related to a period sub- 
sequent to the claim in the former case, 
and the learned Subordinate Judge relied 
upon the case of Repin Behary Mozum- 
dar V. Jogendra Chandra Ghosh (1). In 
my opinion the decision of the learned 
Subordinate Judge was correct. It is 
conceded by the learned counsel who 
appears on behalf of the petitioner that 
under the provisions of the Code of 1882 
unless the same relief had been claimed 
in the present suit, the Court could not 
have refused to try it, but be contends 
that the law has been changed. In this 
connexion it is not necessary to consider 
the effect of all the changes in S. lO as 
compared with the corresponding section 
in the Code of 1882; for our purpose it 
will be sufficient to consider only ^ the 
effect of the omission of the words “for 
the same relief*’ in the present Code. 

In the case of Balkishan v. Kishan 
Lai (2) the decision turned upon the 
words **for the same relief” and the 
Court .was obliged to hold that unless the 
reliefs were the same, it could nob refuse 
to try the suit even though the matter 
in issue might be directly and substan- 
tially the same. Balkishan s case (2) 
was one relating to malikana for a period 
subsequent to that covered by a previous 
suit which was under appeal and it is 
contended before us that the present 
Code has expressly omitted the words 
**for the same relief” in order to overrule 
the view previously held and to enable 
the Court to stay the trial of a subse- 
quent suit if the right or title to relief 
is under adjudication in a previously 
instituted suit. In my opinion, the omis- 
sion of the words “for the same relief 
does nob necessarily indicate that this 
was the intention of the legislature. 
What the section does intend is that if 
all the matters in dispute are substan- 
tially the same, then the fact that the 
relief claimed in the subsequent suit is 
nob identical with the relief claimed in 
the previous suit shall not operate to 
enable the parties to continue the litiga- 
Tbis was the view taken by their 


ion. 


Liordships of the Calcutta High Court in 
3epin Behary's case (l) above cited. 


(1) 119161 36 I. O. 641. 

(2) [18891 11 All. 148=(18S9) A. W. N. 42, 
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That was a case for rent for a period 
subsequent to the period which was the 
subject-matter of a previous suit under 
appeal. Their Lordships of the Cal- 
cutta Court held that although the ques- 
tion of title was raised in both suits and 
decided in the first suit, it was not suffi- 
cient to attract the operation of S. 10. 
In order to attract the operation of S. 10 
it was necessary that every matter in 
dispute should be directly and substan- 
tially in issue in the two suits. It is 
true that in the concluding portion of 
the judgment there is a passage relating 
to the decision of an issue which was 
left open in the suit. But that passage, 
in my opinion, does not affect the main 
ground on which the learned Judges de- 
clined to apply S. 10. 

The learned author Mr. Mulla in the 
last edition of his work on the Civil Pro- 
cedure Code does give an illustration in 
the notes which would seem to assist 
the learned counsel for the petitioner. 
But in my opinion it is nob supported by 
any judicial authority, and is inconsis- 
tent with the judgment of their Lord- 
ships of the Calcutta High Court. In 
my opinion the learned Subordinate 
Judge was right in dismissing the appli- 
cation before him. In the view we take 
it IS not necessary to express any opinion 
on his hrst ground but if it were ne- 
cessary to decide the point, my inclina- 
tion would be to agree with tlie Subor- 
dinate Judge. The application is dis- 
missed with costs. Hearing fee three 
gold mohurs. 

Jwala Prasad, J. I agree to the 
order proposed. 

V.s./r.k. Application d ismissed . 
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Das, j. 

Bashir All and others — Accused- 
tioners. 


Peti- 


V. 


Opposite Party. 

Criminal Miso. Case No. 15 of 1919 
Deoidei on 7th May 1919. to transfer a 
case from the file of Sub-Divl. Officer, 

AFBiV I 

(a) Criminal P. C. (1898). S. 526— Error of 
judgment m admitting evidence is no ground 
Tho mere fact thata trial Court has comm“ued 
an error of judgment in admitting evidence is no 
ground for transferring a case from such ciurt 

[P 494 C 1] 


(b) Criminal P. C. (1898), S. 526— Refusal 
to supply accused with copies of confidential 
documents does not apprehend any bias. 

It cannot be said that the trial (Jourt oiitor- 
tains any bias against tho accused, or that the 
accused should reasonably apprehend that there 
IS such bias, if whenaddressed by that Court, the 
District I^Iagistrate refuses to produce papers 
called for by the defence on the ground that some 
ate missing and that the rest are confidential. 

^ tP 494 G 1] 

Athar Susaiii — for Pefcifcioners^ 

Sultayi Ahmad — for the Crown. 

Judgment. This is an application for 
transfer of a case from the 6le of the 
Sub-divisional Magistrate of Araria to 
the file of some other Magistrate subordi- 
nate to the District Magistrate of Purnea. 
Having given my most anxious considera- 
tion to the able arguments advanced by 
Mr. Athar Husain on behalf of the peti- 
tioners, I have come to the conclusion 
that no case has been made out for a 
transfer. It appears that certain villagers 
sent a petition to one Mr. Duff complain- 
ing that the petitioners were in the habit 
of taking illegal gratification in connexion 
with their official* duty. Mr. Duff 
aj^pears to have forwarded the petition to 
the subdi visional officer. Other peti- 
tioners to the same effect were sent to 
the Postmaster.General and Director 
General of Post Offices. All these peti- 
tions appear to have found thoir way to 
the District Magistrate. The subdivi- 
sonal officer himself made an inquiry and 
sent his report together with the petition 
forwarded by Mr. Duff to him to tho 
District Magistrate Upon all these 
informations received by the District 
Magistrate of Purnea, lie directed the 
trial of the petitioners in the Court of 
the Subdivisioual Officer of Araria under 

S- 161, I. P. C., or in the alternative 
under S. 409, f. P. C. 

Tho first point taken on behalf of the 
petitioners is that thougli bhev liave lieen 
put on trialin respect of th . ee sriooific 

Items, the trial Court has admittod evi- 
dence of similar bub unconnected instances 
of alleged offences on behalf of tlie 
prosecution in spite of the petitioners' 
protest. Mr. Athar Husain that the 
petitionershave been seriously fu-ojuliced 
by the reception of this in i Imissihle 
evidence, but he very fairly and properly 
admits that he cannot sliow tliat in ad- 
mitting the evidence, tho loarnod Ma«is. 
trato was unfair or partial in any way' 

Ib is a problem of some nicety whether 
evidence of similar hub unconnected 



494 Patna 


Satdeo Nakain V. Bamayan Tewari (Coutfcs, J.) 1919 


instances is admissible in a case where 
the petitioners have been put on trial in 
respect of three items only, but I do not 
think that I should fetter the judgment 
of the trial Court in any manner, speci- 
ally as it is not suggested that in this 
matter the Court has been in any way 
unfair to the petitioners. The Court may 
have committed an error of judgment in 
admitting the mass of evidence, bub an 
error of judgment is no ground for a 
transfer. 

The next point urged is that the Court 
has consistently refused to give the peti- 
tioners informations relating to their 
alleged offence. The complaint is that the 
evidence recorded by the subdivisional 
officer and the Criminal Investigation 
Department and their reports have not 
been produced in the case. It appears 
that the Court did write ‘a letter to 
the District Magistrate asking him if he 
would produce the papers called for by 
■the defence. The reply of the District 
Magistrate was to the effect that the evi- 
'dence was missing and the reports were 
confidential. This may be true or false, 
bnt it does not show that the Court has 
,any bias against the petitioners or that 
there should be a reasonable apprehension 
in the mind of the petitioners that there 
;is such bias. I express no opinion on the 
question whether the petitioners are 
entitled to the copies of such reports. If 
they are so entitled, the failure to 
furnish them with copies of such reports 
would undoubtedly affect their convic- 
tion, if ultimately they are convicted, 
ibub they do not affect the present appli- 
Ication. One or two other small points 
have been argued, bub in ray opinion 
jthey are not material for the purpose of 

I this application 

application . 

v.s./r.k. 


I would reject this 
Aplilication rejected. 
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COUTTS, J. 

Satdeo Narain Appellant. 

V. 

Bamayan Titoari — Respondent. 

First Appeal No. 59 of 1919, Decided 
“"courl^fe^AitYv^of 1870), Seb 1. Arl. 1- 

Obiect of cross obsection i* declaration for 
Belting aside mortgage - Ad valorem court- 
fee on mortgage is payable. . * , 

Where the object of a cross-objection is to have 
<1 declaration in respect of a mortgage set aside, 
[he proper value of the cross-objection, for the 


purpose of couit-fees, is the value of the mort- 
gage. [P 494 0 2] 

Susil Madhab Mullick, Jitendra Nath 
Sen Gupta and Narendra .Nath Sen — 
for Appellant. 

Najendra Prasad^ Sambhu Saran and 
Nirsu Narayan Sinha — for Respondent. 

Judgment. — This is a reference by 
the taxing officer. A Hindu widow mort- 
gaged two properties. A suit was brought 
by the mortgagee who obtained a decree 
and in execution purchased the mortgaged 
properties. We are in this case con- 
cerned with only one of these properties, 
which was purchased for Rs. 826. After 
the auction sale the decree-holder auction- 
purchaser sold this property to one BaD 
deo Sabai, who in his -turn mortgaged it 
to Sri Krishun Sahu, Sitaram Sabu and 

Durga Prasad {defendants-respondents 8, 

4 and 5). The present suit was then in- 
stituted by the presumptive reversioners 
for possession of the property and also 
for a declaration that the mortgage by 
the widow and all subsequent transactions 
were invalid. The prayer for possession 
has been disallowed in the Court of first 
instance, the only relief granted being a 
declaration that the mortgage by the 
widow was not binding on the plaintiffs. 
Against this aeoree the plaintiffs have 
appealed and a cross-objection has been 
filed by the defendants-respondents 3, 4 
and 5 in regard to the declaration. It 
with the court-fee to be paid on the 
cross objection that we are concerned, 
and the point for consideration is whe- 
ther the value of the cross-objection 
should be the value of the mortgage m 
regard to which the declaration was ob- 
tained. or whether it should be the value 
of the cross-objectors’ mortgage which 
was for a sum very much greater than 
the mortgage by the widow. It is true 
that if the declaration is set aside, the 
cross-objectors may be benefited to a 
much greater extent than the value of 
the declaration, but this is not a matter 
with which we are concerned. All that 
is asked for is that the declaration in re- 
gard to the widow’s mortgage should be 
set aside and the value of this mortage* 
in my opinion, is the proper value of) 
cross-objection. 

V.s./r.k. Order accordmgly^ 
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Chamier, C. J. and Sharpoddin, J. 

Narain Singh — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 197 of 1917, De- 
cided on 11th June 1917, against order 
of Judicial Gommisioner, Hazaribagh, 
D/- 22nd April 1917. 

(a) Criminal P. C. (1898), S. 202 — Com- 
plaint against police officer of having com- 
mitted cognizable offence — Magistrate should 
hold Immediate inquiry and should proceed 
to spot without delay. 

Whenever such a course is possible, upon a 
complaint being made against a police officer of 
the rank of a Sub-Inspector or of a higher rank 
charging himlwith having committed a cogni- 
zable offence, the Magistrate should hold an im- 
mediate local inquiry himself or direct that a 
iooal inquiry be made by a Magistrate of the First 
Glass and the Magistrate should proceed to the 
spot without delay. [P 496 C 21 

(b) Criminal P. C. (1898), Ss. 476 and 537 
— 'Complaint against Police Sub-Inspecter for 
extortion — Magistrate dismissing complaint 
and directing prosecution of complainant — 
Procedure is regular and quite legal. 

Petitioner brought a charge of extortion 
against a Sub-Inspector of Police. The Magis- 
trate recorded the complaint and held a local 
inquiry in which ho examined nine witnesses for 
the prosecution and three for the accused. As a 
result of the inquiry he dismissed the complaint 
as false and directed that the complainant be 
prosecuted: 

UeUh. that the procedure adopted by the 
Magistrate was quite regular and legal. 

CP 405 C 21 

Majink — for Petitioner. 

Manohetr Lal^ Asst. Govt. Advocate — 
for the Crown. 

Chamier, C. J. — Tlio applicant Narain 
Sinf;h has been convicted of having 
brought a false charge against Nisar 
Hossein, Sub. Inspector of Hunterganj, in 
the Court of the Subdivisional Oflicer of 
Ohatra. The charge was that on 7th 
August 191(3, he saw some cattle grazing 
in his field in Hunterganj and was taking 
them to the pound when Nisar Hossain 
to whom fcho cattle belonged appeai'ed and 
abused him, had him arrestol and hand- 
cuffed, and kept him in the police station 
till he paid Rs. 10. The subdivisional 
ofiicer recorded the complaint a!id then 
said that he would hold an inquiry at 
Hunterganj on 15th August. The inquiry 
was held, nine witnesses being produced 
by the applicant and throe by the Sub- 
Inspector. Two more witnesses Nvereex- 
aininod at Ohatra on the 17th and on the 
iSbh the subdivisional ollicor roeordod that 
i*' his opinion the charge was false, He 
dismissed the complaint and ordered the 


applicant to be prosecuted. The case 
was made over to a Deputy Magistrate at 
Hazaribagh and the applicant was con. 
vioted and sentenced to six months’ 
rigorous imprisonment. 

The first point taken was that the pro- 
cedure 'adopted by the subdivisional 
officer was irregular. As to this it is 
sufficient to say that the procedure adop- 
ted was striotly in accordance with the 
Code and with the standing orders which 
are to the effect thpt whenever such a 
course is possible, upon a complaint be- 
ing made against a police officer of the 
i*auk of a Sub-Inspector or of a higher 
rank charging him with having com- 
mibted a cognizable offence, the Magis- 
trate should bold an immediate local in- 
quiry himself or direct that a local in-l 
quiry be made by a Magistrate of the 
First Class and that the Magistrate should 
proceed to the spot without delay. These 
standing orders cannot of course override 
the law as laid down iu the Code of Cri- 
minal Procedure. They do nob confiiot 
with the Code. They are merely instruc- 
tions issued bo Magistrates for their 
guidance and are conceived as much in 
the interest of the public as of the police. 
It was contended that a Magistrate hold- 
ing an inquiry under S. 202, Cri- 
minal P. C., is not entitled to record evi- 
dence in a formal manner, but should 
hold an informal inquiry and pass orders 
on the strength of any information that 
ho may ho able to pickup. If the Magis- 
trate had proceeded in such a fashion^, it 
would certainly have been contended 
that his procedure was not fair to the 
applicant. Tho applicant liimsolf pro- 
duced nine witnesses hefore the Magis- 
trato and cannot complain of tho Magis- 
trate having recorded their statements 
The order passed by the subdivisional 
officer for tho prosecution of tho appel. 
lanb was neither illegal nor irregular 
and no objection to it seems bo liave been 
taken in either of the Courts below. 

It is no doubt true that the Magistrate 
who tried the case initiated by the order 
under S. -176 of tlio Code wrongly ad- 
mitted in evidence two entries in a sta- 
tion diary and used against the applicant 
tlio fact that ho produced some iial{)ably 
false evidence at the preliminary inquiry. 
Rut tlio Sessions Judge iias put aside the 
evidence which was inadmissible. Hq 
has convicted tlie applicant mainly upon 
evidence, accepted botli by liini and by 



1919 


490 Patna Saiuug Singh v. Tagmohan Singh (Mulliok, Jj 


the trying Magistrate, that on the day of 
the alleged occurrence the applicant \va3 
not in Hunterganj at all. I have exam- 
ined the evidence and in my opinion 
the conclusion arrived at by the Courts 
below is correct. I am satisfied that the 
applicant was rightly convicted. I vvould 
dismiss this application 

Sharfuddin, J. — I agree. 

V.S./r.k. Application dismissed . 
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MULiaCK AND JWAIiA PKASAD, JJ. 

Sarjug Singh and another — Defendants 
1 and 2 — Appellants. 


V. 

Jagmohan Singh and others — Plaintiff 
and Defendants — Respondents. 

Second Appeal No. 472 of 1918, De- 
cided on 14bh April 1919, from decision 
of Sub- Judge, Saran. 

(a) Mahomedan Law — Pre-emption — Joint 
liability to pay revenue does not cease until 
partition of share. 

Where the liabilitv to pay Government revenue 
is joint, the joint liability, for purposes of pre- 
emption, does not cease in the case of any co- 
.sharer until his particular share has been parti- 
tioned by the Revenue Authorities. [P 4D7 C H 

(b) Mahomedan Law — Pre-emption — Ta- 
lab'i* istishhad explained. 

Under the l^Iabomedan Law not only is it 
necessary that the talab-i-istishhad should be 
made in the presence of witnesses, but that they 
should bo asked to boar testimony that the de- 
mand has been duly .made IP 497 C IJ 

liasan Imam, Fahhnr-ud-dtn and 
Panchanan Panerji — for Appellants. 

S. Sinha, Rajendra 'Prasad, Ram 
Prasad and Tribhuhannath for Respon- 


dents. .... 

Mullick. J.— The plaintiff, in exercise 

of his right of pre-emption, claims to 
purchase from defendants 3 and 4 a two- 
Lna shave in mauza ^azidpore which 

V’r'^.fats f and adUtta th‘at 

the'^mauza bears Tauzi No 780 and that 
the plaintiff is the owner of a two annas 
share in it. In the survey and settle- 
ment proceedings it was found that the 
tauzi covered an area of 101 b'gbas 11 
roods and that it lias been divided into 

five shares which have 
five khewats numbered 3/1 to d/0, ibe 
plaintiff's interest has been recorded 
under Khewat No. 3/2 while that of de. 
fendants 3 and 4 has been entered in 
Khewat No. 3/5. An area of 4 bighas 
• odd has been retained in his joint posses- 
sion of all the cosharers of the mauzaand 
the question is whether, in these circum- 


stances, the right of pre-emption exists. 
The Munsif found on a careful examina- 
tion of all the acts that the plaintiff 
had separated his share so completely 
from that of defendants 3 and 4 that he 
could not be allowed to pre-empt, and he 
relied upon a number of authorities in 
the High Court of Allahabad of which the 
case of Munna Lai v; Hajira Jan (l), is 
an example. 

These authorities however all deal 
with perfect and imperfect partitions with 
special laws in the United Provinces and 
are not of any assistance for the purposes 
of the case now before us. The general 
principle that after a perfect partition 
has been made by the Revenue Authori- 
ties, the right of .pre eraption no longer 
exists between the former cosharers is 
one which does not apply to this case. 
Here, the liability to pay Government 
revenue is still joint and a portion of tbe 
estate consisting of roads, nullas and 
watercourses has not yet been partis 
tioned. The question is, whether to such 
a case as this the principles laid down by 
their Lordships of the Privy Oouncil m 
Jadu Lai Sahu v. Janki Koer (2) apply. 
The Subordinate Judge, disagreeing wUh 
the Munsif considers that they^ do. On 
the other hand, the learned vakil for the 
defendants appellants before us relies up- 
on Byjnath Singh v. Dooly Mahtoon (3;. 
Tn that case the liability to pay Govern- 
ment revenue was still joint hut the 
plaintiff had divided off his own share by 
regular metes and bounds and made hina- 
self in every respect independent of bis 
co-parceners so far as it was in his power 
to do so. This case was cited in argu- 
ment before their Lordships of the Privy 
Council and it was urged that this joint 
liability does not constitute the co-par- 
cenary contemplated by tbe Mahomedan 
Law. Their Lordships did not accept 
this submission and held that joint liabi- 
lity does not cease in the case of any co- 
sharer until his particular share has been 
partitioned by the Revenue Authorities. 
In my opinion the learned Subordinate 
Judge was right in holding that the case 
under consideration was covered by this 
decision. 

The next point that arises is as to tbe 
performance of the demands necessary to 


(1) U9101 33 All, 28=7 T. O. 404. 

(2) [19121 39 Oal. 916=39 I. A. ' 
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101=16 


I. 0. 


1919 Ratnakar Gouktia v. Ohamra Satpasty (Dawson-Millor, G. J.) Patna 497 


©Bfcablish a right of pre-emption. It is 
admitted that the Talab-i-Moasibat was 
duly made. The difficulty turns upon 
performance of the Talab-i- Estishhad. 
The Munsif has found that, although the 
demand was made by the plaintiff in the 
presence of witnesses, there was no ex- 
press reference to the fact that the imme- 
diate claim, or Talab-i-Moasibat. had been 
duly made. It was contended before us 
by the learned vakil for the appellants 
that it is necessary under the Mahoine- 
dati law that not only this demand 
should be made in the presence of wit- 
nesses but that they should be asked to 
bear testimony to the declaration that 
the demand had been duly male. This is 
in conformity with the views expressed 
by the text-book writers and has been 
affirmed by their Lordships of the Cal- 
oubba nigh Court in the Pall Bench deci- 
sion in Rujjiih AH Chopedar v. Ch^indi 
Churn Bhadra (4). In that case the point 
•referred was whether it was necessary 
that the pre-emptor should declare that 
he has made the Talah-i- Moasibat and, at 
the same time, should invoke witnesses 
to attest it. The answer of their Lord- 
ships was unanimously in the affirmative. 
The words given in the Iledaya, Grady, 
p. 556, are as follows : 

“Such a person has bought such a house of 
which i am tbo Shaft. I have already claimed 
my privilege of Shufa and am now again claim- 
ing. Bo therefore the witness thereof.’* 

The authorities upon thi^ point havs 
been also discussed by their Lordships of 
the Allahabad Court in Muhammad Ah- 
mad Said Khan v. 2^[adho Brasad (5). 
On the other hand our attention has been 
drawn to the case of Chatu v. Husni^i 
Bafehsh (6), whore their Lordships of the 
Allahah-id Court appear to havo held that 
the mere presence of the witnesses was 
sufficient and no specific invocation was 
necessary. It is to be observed however 
that this ruling has been practically dis- 
sented from in Mubarak Hus'ain v. Ka- 
niz Bano (7). The view taken by the 
learned Munsif therefore seems to be 
riglib. Bub upon the question of fact the 
learned Subordinate Judge has come to a 
finding which concludes the matter. Dis- 
agreeing with the Munsif, he has found 
that the plainbilY did call upon the wit- 
nesses to bear testimony to the fact that 

(4) 17 Cal 543 (P.I5.). 

(5) L19H>1 ^0 All 133=35 1. O. 911. 

fft) 113931 AAV N. 101. 

(71 U0051 27 AH. ICO. 
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he had performed the previons ceremony. 
Now, although the learned Munsif has 
disbelieved the plaintiff upon this point, 
it Nvas open to the learned Subordinate 
Judge to take a contrary view and his 
finding is conclusive in second appeal. 
The result therefore is that the decree 
made by the learned Subordinate Judge 
is correct. With regard to the right of 
irrigation and the right of vicinage, the 
claim to pre-emption does nob seem to 
havo been pressed before the Subordinate 
Judge on these grounds. The appeal 
therefore will be dismissed with costs. 

Jwala Prasad, J. — I agree to the 
order proposed. 

v.S./ii.K, Appeal dismissed. 
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Dawson-Mibber, C. j. and Roe, J, 

Ratnakar Gountia and others — Defen- 
dants — Appellants. 

v. 

Chamra Satpasty and others — Plain- 
tiffs — Respondents. 

Appeal No. 5 of 1918, Decided on 
llbh April 1919, from original order of 
Sub-Tulge, Sanibalpur. D/- 19th Feb- 
ruary 1918. 

(a) Civil P. C. (1908). O 34. R. 3— Fore- 
closure suit — Preliminary decree not com- 
plied with — Final decree not passed — Mortga- 
gors have no absolute right to redeem. 

If iho pr'-liininary tlocrcc ia a forecio'^ure suit 
is not complied wilh, tlio inoilLagots have no 
ah^ol'.Uo ripht, to pay the reJempti .>ii money and 
avoid for-'closure merely on ground that a 

final decree has nob he^n p»s-!od. [P 500 O 1] 

(b) Practice — Waiver — Parties consenting 
are not entitled to get benefit for failure to 
abide by procedure in same way as if they 
had objected from start. 

If tho parties consent to a oouise which is nob 
strictly in acordanc^ w th iho p'oeodure pros- 
cribed by the rules, and take no ohjo.'*tion to lb, 
thov aro not ontiilccl to turn round p.fterwa rds 
a’ld se-k to pet some benefit fiom the failure 
to abide by the procedure in tho samo way as if 
tlicv had objected at tho start or if they had no 
notice of it. iP 500 C 2) 

/i. N. Siiiha — for .Appellants. 

Sntish Chandra Bo.'iC — f- r Respou- 
den bs. 

Dav/son-Miller, C J. — This is aa 
appeal from an order of the Subordinate 
Judge of Scimhal{)Ur, dated I9th Feb. 
ruavy 191S, dismissing an application for 
an extension of the time for redeeming 
a mortgage in a foreclosure suit \)y three 
of the defendants in tliiit suit who were 
interested in tho property as mortgagors. 

The plaintiff's in the suit were second 
mortgagees of the property in question 
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and before they instituted their suit the 
first mortgagees bad obtained a mortgage 
decree. The plaintiffs therefore made 
the second mortgagees as well as the 
mortgagors the defendants in the present 
suit. The first mortgagees are defen- 
dants 18 and 19, the other defendants 
are the mortgagors or others interested 
claiming through them. The defenciants 
who have brought the present appeal 
are defendants 11 to 13 in the suit. The 
suit was decreed in favour of the plain- 
tiffs on 1st May 1914 and an order was 
made that the plaintiffs should be at 
liberty to redeem the prior mortgagees, 
defendants 18 and 19, and that the other 
defendants including the present appel- 
lants, as mortgagors should within six 
months from the date when the prior 
mortgagees were redeemed by the plain- 
tiffs pay off to the plaintiffs the decretal 
amount including the sum which they 
had paid to the prior mortgagees within 
six months from the date of payment 
otherwise foreclosure was ordered. 

It appears that an appeal was lodged 
against that decision and came up to the 
High Court and by consent of the par- 
ties the case was remanded by the High 
Court to the Subordinate Judge with 
directions to ascertain the improvements 
which it was claimed by the prior 
mortgagees, who had been in possession 
that they had made bo the property, be- 
cause this sum apparently had not been 
ascertained and they could nob be re- 
deemed until the sum was ascertained. 
It vvas directed that the amount found 
due to the prior mortgagees for improve- 
ments should be added to the redemp- 
tion money payable by the plaintiffs. 
Tiie matter went back then to the Sub- 
ordinate 0 udge and the amount for im- 
provements was ascertained and assessed 
at a sum ot Ks. 1.100. It is obvious 
from what I have said that the original 
decree having been modified, it was neces- 
sary that a further decree in the case 
should he passed. In the meantime, on 
l8th November 1916, the defendants by 
an order of the Subordinate Judge of that 
date were allowed six months in which 
to redeem the plaintiffs from the date 
when the plaintiff's redeemed defendants 
18 and 19, and failing this there was to 
be a foreclosure. At that time the 
amount of the improvements had not 
been ascertained but they subsequently 
were ascertained; and on 15th May 1917 


a preliminary decree was passed whereby' 
it was ordered that the plaintiff^s should- 
pay info Court a sum of Rs. 1,100 to the 
account of defendants 18 and 19 within, 
two months (that would bring the date 
up to 15fch July 1917), and that the. 
other defendants, including the present 
appellants should pay the sum decreed, 
in the mortgage suit including the 
Rs. 1,100 to the plaintiffs within four 
months from that date. (That would 
bring it up to I5bh November 1917.) 

The money in fact was deposited by the 
plaintiff's within time, that is to say on 
or before 15bh July 1917 and therefore 
under that decree which I have just 
referred to of 15fch May 1917, the time 
allowed to the present appellants and 
the other defendants would expire on 
15bh November. On 22nd December 
1917, neither the appellants nor the 
other defendants having taken any steps 
to redeem the plaintiffs the matter came 
before the Subordinate Judge to pass ■ 
the final decree and it appears that at 
that time one Gokul Chandra Babu had 
acquired the right and title cf the whole 
of the defendants other than Nos. 18 and 
19 in their equity of redemption and he 
presented a petition for final orders in 
the case and for a final decree praying 
in fact that foreclosure might be ordered 
he not being in a position to pay off the 
mortgagees. It ought to be mentioned 
that that application was made and 
heard before the Subordinate Judge in 
presence of all the defendants or their 
pleaders who represented them and in- 
the presence of the nazir of the Court 
who was the guardian of the present ap- 
pellants who were minors. That ap- 
pears from the decision of the learned 
Subordinate Judge in the order which 
is appealed from and which I shall refer 
to presently. The decision come to on 
that occasion by the learned Subordinate 
Judge was that which appears in the 
order sheet as O. 117, dated 22nd De-. 
ceraber 1917. It says: 

“Judgment-debtors have not deposited the 
decree money. So on the petition, of Gokul 
Ch:indra Babu decree is made final and it is 
ordered that tbe judgnoont-dobtors are debarred 
a b«olutelv from redreming tbe mortgaged pro- 
perties. riaintins will be put into posses.sion 
of tbe mortgaged properties free from all claims 
of the jadginent*d?btors,“ 

And in pursuance of that decision a 
decree was drawn which undoubtedly 
contains certain clerical errors. The de- 
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Creo which is dated the same day and 
signed. by the Judge apparently on 11th 
January 191S, instead of referring in the 
preliminarv part of it to the applicati.'n 
of Gokul Chandra Oabu and instead of 
referring to the preliminary decree 
passed on loth May 1917 (the earlier 
one of 1st May 1914 having been set 
aside when the case was remanded by the 
High Court), did in fact read in this 
way: 

‘‘Upon ceading the decree passed io the above 
suit on the 1st day of May li^L4 and the applica- 
tion of the nUintiffs dated the 1st day of Decem- 
ber 1914 and after hearing Babu B. P. Chatterji, 
vakil for ‘the plaintiffs, and Babu J. N. Seo! 
vakil for defend *013 19 and 19. and Babu 

R. N. Misra, for Nriparaj Gountia and Babu 
Parsurana l^Iisra, pleader for the other defendants 
and it appeariog that the paymeot directed by 
the said decree has not been made, it is hereby 
decreed as follows.” 

Then follows the operative part of the 
decree, which debars the defendant and 
all persons claiming through or under 
him from all right to redeem the mort- 
gaged property and ordering the plain- 
tifts to be put in possession. 

There was no appeal from that judg- 
ment and decree, which was the final 
decree in the case directing foreclosure 
and giving possession to the plaintiffs. 
But the present appellants, on 28th 
January 1918, filed a petition, notwith- 
standing that the final decree had been 
passed, ciuinning an extension of the time 
proscribed by the preliminary decree for 
redeeming the plaintiffs and getting hack 
possession of their property, and setting 
out the history of this case their peti- 
tion praN 9 that it may 1)0 hold that the 
order (tlie word is “order.” hut it is a 
mistake for decree), dated 22nd Decem- 
ber 1917, forfeiting the right of redomp. 
tion and the order of 15th May I9l7 
(which is tiio preliminary decree) are 
invalid and inoperative, and the appli- 
cants may be permitted to deposit the 

entire decretal amount and redeem the 

mortgaged property. When that appli- 
cation came before the Subordinate Judge 
on pth February 1018, the fpioslions 
which wore discussed before him were 
questions as to the power of the Subor- 
dinate Judge in the preliminary decree 
of loth May to order, as ho did, that t.iie 
defendants shoul i rodeem the plaintiffs 
four months after they had redeemol 
the prior mortgagees, because under tlia 
i)r0vious or ler of 18th Novomlior lOlO, 
the i^laintiffs ha<l been allowed six months 


to redeem. The learned Judge however 
pointed out that in the preliminary 
decree he had properly interpreted the 
order previously made on 18th November 
and he also pointed oat that this order 
had not been sec aside; and, further, it 
was pointed out that the final decree had 
been passed in the case and there had 
been no appeal from that. But in any 
case the learned Subordinate Judge came 
to the conclusion that the applicants in 
their afifi.lavib really disclosed no case 
whatever for extending the time, even 
if the applicants were to be allowed six 
months from the time when the plain- 
tiffs relearned the prior mortgagees, and 
that even when that time expired they 
were not then in a position to pay the 
money into Court. Further, he pointed 
out that all the orders in the case and 
the decrees had been made in the pre- 
sence of the Nazir who represented the 
applicants, now the appellants, and that 
therefore not having appealed from the 
final decree, they could nob at a later 
date come before him and ask for an 
extension of time in respect of a matter 
which was concluded by the final decree. 

From that order the appellants have 

appealed. It seems to us that this ap- 
peal cannot possibly stand. In the first 
place, it is quite clear that a final decree 
has been made in this case and that un- 
less it is set aside by a proper procedure, 
it is absolutely binding upen the appli.’ 
cants. It can only he set aside in one 
of three ways-either by an appeal to 
the ^i‘^h Court or by an application 
under O. 9 or by an application for 
review of judgment, and none of 
these courses has been taken. T.io 
appellants how'ever ask us to say that 
the final decree passed on 22nd j')ecem- 
ber IS invalid and inoperative, and there- 
fore that in fact no final decree in the 
case has been passed at all, and tliey go 
further and say that where no final de- 
cree has ben jiassed notwithstanding 
that the preliminary decree limits the 
time within whicli tliey may apply to 
redeem, nevertheless they may still 
api>ly after the time has oxiiivad and be- 
fore a final decree has been passed, and 
claim as a light to pay in the loJemp 
tion money ami avoid foreclosure. it is 
not nec-ssary ior us in this case to de- 
ciile that last [joint although some argu- 
ment lias been addressed to us upon” it 
and various eases not umier the present 
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Code of Civil Procedure but under S. 86 
and the following sections of the Trans- 
fer of Property Act have been referred 
to. It seenas to me, reading the order 
and rules of the Civil Procedure Code 
which relate to this matter, that it is 
clear that if the preliminary decree is 
not complied with, the mortgagors have 
no absolute right to pay the redemption 
money and avoid foreclosure merely on 
the ground that a final decree has not 
been passed. It seems to me quite clear 
that O. 34, B. 3, by the proviso to Cl. (2) 
of that rule, contemplates that the Court 
may or may not, as it shall think fit, 
extend the time for the payment, and if 
it is to be held that the mortgagors have 
an absolute right to pay in the money 
after the time for payment has expired, 
it is difiBcult to see what can be the 
meaning of the proviso to which I have 
just referred. However that may be, 
it is not necessary, as I say, to determine 
this question because we have come to 
the conclusion without much difficulty 
that the final decree passed on 22nd 
December 1917 is a valid decree. The 
first reason %vhich has been urged before 
us for treating it otherwise is that there 
appear in the preliminary part of that 
decree two errors which, in our opinion, 
are clearly clerical errors. I have al- 
ready referred to them in an earlier part of 
this judgment, and it is nob necessary to 
repeat them again. It is not difficult 
to see how these errors may have arisen. 

It is probable that the decree muharrir, 
in making this decree, in going through 
the record which is one of some length 
and looljing for the applicaticns for a 
final decree and endeavouring to ascertain 
what was the preliminary /decree, had 
co.ne across the application by ‘>’0 Pon- 
tiffs dated Ist December 1914, which 
fact was made on the 6rst Prel>™>nary 
decree dated 1st May Itll and tW 
through carelessness, not realizing that 
that decree had been set aside and 
a fresh preliminary decree had been 
made after the case was remanded and 
that a fresh application for a final decree 
had consequently bo'^n made, went no 
further in his search in the record. Kuo 
these are purely clerical errors, such as 
canl e rectified by the Court which passed 
the decree and they do nob seem to me 

to affect the matter in any way. 

The next objection which was taken 

and the last is one in which I also think 


that there is no substance. It was con- 
tended that under the rules the applica- 
tion for a final decree must be made by 
the plaintiff and that in the present case 
no such application had been made, and 
therefore the decree was in itself a 
nullity. It is quite true that the ap- 
plication in this case was not made by 
the plaintiffs, but was made, as I have 
said, by Gokul Chandra Babu who was 
at that time standing in the shoes of the 
defendants, having purchased fheir in- 
terest. The present appellants, who 
were represented as I have said by the 
Nazir, were parties to that, in that the 
application was made in their presence 
and no objection was taken to it at that 
time. The plaintiffs themselves were 
also acquiescing parties in that appli- 
cation, and I do not think that the pre- 
sent appellants, who are the defendants, 
have any right, after the matter had been 
determined in their presence and without 
objection, to turn round and say that 
there was no jurisdiction in the Court 
to pass a final decree. It is unnecessary 
to deal with the matter further. It is 
quite clear to me that if the parties con- 
sent to a course which is not strictly in 
accordance with the procedure prescri- 
bed by the rules and take no objection 
to it, they are not entitled to turn round 
afterwards and seek to get some benefit 
from the failure to abide by the pro- 
cedure in the same way as if they bad 
objected at the start or if they had had 
no notice of it. In my opinion, this ap- 
peal must be dismissed with costs. 

I think the final decree of 22nd Decem- 
ber 1917 must go to the Subordinate 
Judge to be corrected in conformity with 
the judgment. The judgment cl^rly re- 
fers to the petition of Gokul Chandra 
Babu, and the decree refers to an appli- 
cation of let December 1914. Again, by 
what is obviously a clerical error, the 
preliminary decree is referred to as that 
passed on 1st May 1914, whereas in 
fact it was a decree passed at a later 

date. 

Roe. J.— 'I agree. . 

v.s./r.k. Appeal dismissed. 
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Muli^ick and Jwala Prasad, JJ. 

Mt, Dhanwanti Kuer — Judgment- 

debtor — Petitioner. 

V. 

Sheo Shankar Jjall — Decree-holder — 
Opposite Party. 

Civil Revn. No. 284 of 1918, Decided 
on 28th March 1919, against order of 
Dist. Judge, Shahabad, D/. 9th Septem> 
ber 1918. 

^ (a) Civil P. C. (1908), O. 21, R. 89— 
Judgment-debtor, subsequently parting with 
property to stranger, can apply to set aside 
Sale. 

A judgment-debtor who has, subsequent to the 
sale of bis property in execution of a decree, par- 
ted with the property to a third person, can 
nevertheless apply under R. 89, O. 21, to set 
aside tlie sale. LP 602 C 21 

(b) Civil P. C. (1908), S. 115 and 0.21, 
R- 89 — Decision on question whether judg- 
ment-debtor is entitled to apply under O. 21, 
R. 89 is subject to revision. 

The question whether a judgment-debtor is 
entitled to make an application under O. 21, 
R. 89, is one of jurisdiction, and decision of 
the Court below upon the question is subject 
to the rovisional jurisdiciiou of the High Court 
under S. 115 of the Code. LP 502 C 1, 2] 

Susil Madhah Mullick and Narendra 
Nath Sen — for Petitioner. 

Kultuant Sahay, Tribhuban Nath 
Sahay and Nitai Charan Ghosh — for 
Opposite Party. 

Mullick, J. — preliminary point is 
taken by the learned vakil for the oppo- 
site party that no question ot jurisdiction 
is involved; that the Court had a right to 
decide whotiior or not a judgment-debtor 
who has sold his property subsequent 
to the sale is entitled to make a deposit 
under O. 21, R. 89, and if the Court has 
made an error of law in deciding the 
point that error does not constitute any 
illegality or material irregularity in the 
exercise of jurisdiction. In my opinion 
the principles of M nlkarjan v. Narhari 
(1) do not apply. Here the Court could 
only adjuilicate upon tha application, if 
it was i^rosonted by a person fulfilling 
the character required by R. 89. The 
Court's decision upon the r>oint whefclier 
the afiplicant has the necessary legal 
character is clearly a question involving 
jurisrliction . An erroneous decision on a 
question of law or fact, after jurisdiction 
has been once legally assumed, would not 
bo a ground for interference under S. 115, 
Civil P. G., but it the decision is the 
^ry basis and foundation of jurisdiction 

(1) L1901] 26 Bom. .S37=27 I. A. 210 (P. C.)7~ 


in its limited sense as distinguished from 
powers, it at once comes within the pur- 
view of the section. The judgment of 
their Lordships of the Privy Council in 
Balkrishna Udayar v. Vasudeva Aiyar 
(2/ is, in my opinion, authority for this 
view. 

The next question is whether the deci- 
sion of the Subordinate Judge should be 
restored. Now O. 21, R. 89, amends 
S. 310-A of the former Civil Procedure- 
Code, by which deposits could be made 
by any person whose immovable pro- 
perty had been sold. The amending 
words 

**aay person either owning such property or 
bolding an interest therein by virtue of a title 
acquired before such sale” 

have, by letting in persons who are not 
parties to the execution proceedings, 
clearly widened the operation of the rule. 
Bearing this in mind as the object of the 
amendment, how has it aQ'ected the judg- 
ment-debtor? The statute itself does not 
set at rest the conflict of decisions under 
the older Code, in illustration of which 
it is only necessary to state that while 
Jenkins, C. J., in Maganlal v. Doshi Mulji 
(3) held that S. 310-A enables a judgment- 
debtor to make a deposit who had sold- 
the property after the sale, their Lord- 
ships of the Allahabad and Madras Courts 
In Ishar Das v. Asnf and in Stibba- 

rayadu v. Lakdiminarasamma (5) took 
the view that unless the applicant is, at 
the time of tlie application, an owner, or 
holds an interest in the property, he 
cannot get the benefit of the rule. These 
authorities have been carefully considered 
by a Division Bench of the Bombay High 
Court in "Pandurang Tjaxman Uphade v. 
Govinda Dada U phade (6), and T v’enture 
to think with great respect that the 
object and scope of the rule have been 
correctly stated in that judgnieut. 

It seems to me that tlie matter really 
turns upon the ellect of the auction sale. 
As has been observed by their fjordships 
of the Privy Council, tha proj^erty 
passes from tlio jodgment debtor to the 
auction-purc’iaser at the moment of the 
sale irrespective of the time of confinna- 
t ion: Uhawani Knmar v. Mathura Pra~ 

(2) A. I. R. 1917 P. G. 71=40 Mad. 793=44 
I. A. 201=40 I. C. G50 fP. C.). 

(S) Ll9 *11 25 13 >m 031 = 8 Bom. D. R. 255. 

(-1) 11912) 34 All. 180 = 18 I. O. 134. 

(5) A. I. R. 1914 M.id. 4G=3S Mad. 775 = 22 
I G. 193. 

(0) lion] 40 Bom. 667=37 I. 0. 211. 
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Sad Singh (7). If that is so, then the 
.iudgrnent-debtor retains no transferable 
interest after the sale. He may have a 
right to make a deposit, bub that is nob a 
right which can be transferred. For the 
purpose of making an application under 

R. 89, he can be neither an ovvner nor a 
person holding an interest in the property 
at the time of the application. If there- 
fore R. 89, is to be limited to a person 
so qualihed at the time of the application, 
then the judgment-debtor, who certainly 
is one of the persons for whose benefit 
the rule was enacted, is incompetent to 

Therefore I think that the 
qualiBcation must refer to the moment 
limmediately before ownership passed. 
I agree with their Lordships of the 
Bombay Court in thinking that the law 
intended to assist the judgment- debtor 
if by making a private sale subiequent to 
the auction sale he could secure a better 
price for his property. A furt-her point 
was taken by the learned vakil for the 
petitioner that the decree- holders had 
not obtained a valid title to the property, 
and that the judgment-debtor was still 
the owner thereof. It is contended first 
that the judgment-debtor was not hold- 
ing the estate of a Hindu widow; and 
secocdly, that the deed of release execu- 
ted by her, not being sufficiently stamped, 
could not be treated as a conveyance 
transferring the property to Namdeo. 
Now these are que-jfcions which it was 
competent for the Subordinate Judge to 
decide after he had assumed jurisdiction. 
They are not necessary for the foundation 
of jurisdiction, and therefore whether 
they have been rightly or wrongly deci- 
ded is immaterial for the purposes of 

S. 115, Civil P. C. The result is that 
the learned District Judge has, in my 
opinion, wrongly refused to exercise 
jurisdiction in declining to accept a depo- 
sit from the judgment-debtor. Under 
S. 115, Civil P. C., we set aside hisorder 
and direct that the order of the Subordi- 
nate Judge he restored with costs 

througheut. 

Jwala Prasad, J. — I agree that the 
question raisel in this appeal as to whe- 
ther the judgment-debtor was entitled to 
apply under O. 21, R. 89 of the Code is 
one of jurisdiction, and the decision of 
the Courts below upon the point is there- 
fore subject to our revisional jurisdiction 

“l7; 119131 40 Cal. 89=39 I. A. 228=1G I. C. 

210 (P. O.). 


under S. 115 of the Code. The property 
in dispute was sold in execution of a 
decree on 4bh December 1917 as be- 
longing to the judgment-debtor Dhan- 
wanbi Kuer. She disposed of the pro- 
perty on 2s2nd December 1917, and on 
2nd January 1918 applied to have the 
sale set aside on her depositing in Court 
the necessary amount. The learned Dis- 
trict Judge, disagreeing with the Subordi- 
nate Judge, has held that the judgment- 
debtor has no locus standi to make an 
application to set aside the sale under 
O. 21, R. 89, inasmuch as she did not at 
the date of the application own the pro- 
pe^'ty in question. It is contended on her 
behalf'that the view taken by the learned 
District Judge is not correct in law. The 
point is nob free from difficulty, and, as a 
matter of fact has led to great divergence 
of opinion in the Courts that had hither- 
to occasion to interpret the law in the 
present Code. The Allahabad and the 
Madras High Courts have taken the view 
that a judgment-debtor who, after the 
sale, has parted with the property is not 
entitled to come under O. 21, R. 89, 
whereas the Bombay High Court has 
taken a contrary view. The cases have 
already been referred to in the judgment 
of my learned brother. I have myself 
felt very great difficulty in making up 
my mind. In fact, the language in the 
aforesaid rule is not happily worded. After 
a careful consideration of the objeeb and 
scope of the rule, as well as upon a true 
construction of it, I have come to the 
conclusion that the judgment-debtor is 
not deprived of his right to have the sale 
set aside under the aforesaid rule, which 
he undoubtedly had under the old Code. 
The words in the present Code, 

“ any person either owning such property or 
holding an interest therein by virtue of a title 
acquired before such sale ” 

have been substituted for the words in 
the old Code “ any person whose immov- 
able property has been sold.’* The pro- 
perty miy be owned by the judgment- 
debtor, or it may be owned by some other 
person, and sold as the property of the 
judgment-debtor. It is with a view to 
allow such persons other than the judg- 
ment-debtor, as well as those who as co- 
sharers or as mortgagees may have held 
some interest in the property by virtue 
of a title acquired before the sale, that 
the aforesaid amendment was male. The 
object of the amendment in the present 
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rule is fcherafora nob to curtail the right 
of the judgment-debtor bub to widen the 
scope of the rule byallowing persons other 
than the judgment-debtor tooDmo.in. The 
words in the rule therefore if not repug- 
nant otherwise, should be so construed 
as to give etTecb to the intention of the 
legislature. It is obvious that the inben. 
tion of the legislature was nob to take 
cognizince or notice of any event subse- 
quent to the sxle, for the rule expressly 
recognizes only such iuteresb in the pro- 
perty as may have been actiuired before 
such sale. Any act committed by the 
iudgment-debbor affecting the property 
will not therefore be taken notice of by 
the Court in an application under R. 89, 
and hence the judgment-debtor’s dispos- 
ing of his property will not deprive him 
of the right to come in under that rule. 
Keeping the above remarks in view, the 
language in the rule, though not happily 
worded, will, after careful consideration 
support the construotion that tho julg- 
ment debtor may, in spite of his having 
parted with the property, claim the bene- 
fit of the rule, tjeaving out the words 
in the rule that do nob apply to the pre- 
sent case, it will run as follows : 

Where immovable property hiS been sold in 
execubiOQ cf » decr-ie any person owning such 
property may ap{>ly to have the sale set aside.” 

Those words carry the same import as 
the words in the ohi Code : 

” Any person whone immovable property has 
boon sold may apply to have the sale set aside. ” 

It is obvious that any person owning 
immovable property at tho time of its 
sale in execution of a dociee may apply 
to have the sale set aside. The judgment- 
•dehtor, who has made the present appli- 
cation to set aside the sale under K. 89, 
will therefore clearly come under the 
said words. If it was intended that the 
owner of the property, such as tho judg- 
•ment-dehtor owning so tlie i)rop 0 rty at the 
date ofl the sale, should not ho allowed to 
apply on accountof his having parted 
with the property by sale or otherwise 
subsequent to the execution sale, it would 
have been clearly stated in the rule. In 
the ah&ence of a clear restriction upon 
the right- of a judgmont-debtor, which he 
had at the time of the sale, it would be 
manifestly unjust to refuse the judgment- 
debtor the benefit of tho rule. It would 
be beyond the scope of R. 89 to inciuire 
into any transaction subsequent to the 
sale and to find out the motives for such 
u transaction. With great respect to the 


learnel Judges of the other High Courts 
who have taken a contrary view, I am of 
opinion that the judgment-debtor's appli- 
cation was properly made and that the 
Court had no option but to entertain it. 
I therefore agree with the order proposed 
by ray learned brother. I do not consider 
it necessary to give anyopinionas to whe- 
ther tho judgment-debtor had any inter- 
est in the property after the sale and be- 
fore the confirmation of the sale which 
he could validly transfer. 

V.S./r.K. Order set aside. 
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DaWSON-MILLER, C. J. AND ROPi, J. 

J ahar Mai — Plaintiff — Appellant. 

V. 

G. M. Pritchard — Defendant — Respon- 
dent. 

Second Appeal No. 5 of 1918, Deciiled 
on Bbh April 1919, from decision of Dist. 
Judge, Sambalpur, D/- 22nd November 
1917. 

(a) Practice — Power of Court — Discretion 
exercised upon entirely erroneous grounds — 
Discretion is not proper end should not be 
allowed to stand. 

Where the law leaves a matter to the disoro* 
tion of a Court, and tho Court decides to exercise 
that discretion, and does exorcise it, but basos its 
decision upon entirely erroneous "rounds, tho 
discretion cunuot bo said to have b? 0 Q exercised 
in a legal and propc-r manuor and cannot bo 
allowed 1) stand. (.P 505 C 

(b) Limitation Act (9 of 1908), S. 5 — De- 
lay in taking steps— Indulgence should not be 
shown. 

Parties ought not to bo encouraged to defer till 
the very last moment the tailing of a step in tho 
course of an action for which a limit of time i.s 
prescribed by rules, and do indulgence ought to 
be sliown to a party who ro puts off taking ac- 
tion, if by an unexpected accident be exceeds the 
time limit. (.F-^ 505 0 21 

Janki Nath Bose atul Satish Chandra 
Bose — for Appellant. 

B. N. Sinha — for Respondent. 

Dawson-IWiller, C. J, — In this case 
the plaintiffs sued the Gangpur liight 
Tramway Co., litd., and Mr. Pritchard, 
tlieir manager, to recover asumof Rupees 
3,945, the principal amount of a loan, to- 
gether with interest foi* money lent to 
Mr. Pritchard, alleging tlmb tlie money 
was borrowed by hiui as manager on be- 
half of the Tramway Company. They 
succeeded before tho Subordiriate Judge 
in obtaining a decree against both Mr. 
Pritchard and the Company. That judg- 
ment was dated 28th August 1916 and, 
with a view to appeal, the defendant 
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company, on fche same day, applied to ob- 
tain copies of the judgment and decree. 
On 2nd September they were notified by 
the office of the requisite number of folios 
and stamps required. These folios and 
stamps were supplied in due course, and 
the copy was ready for delivery on 9th 
September. According to the rules the 
defendants had 30 days for appealing re- 
ckoned from 9th September, but from 
26bh September to 29th October the 
Courts were closed in consequence of the 
vacation, so that the time was therefore 
extended until the first day after the 
opening of the Court after the vacation, 
viz., 30th October. The result was that 
instead of having only 30 days for lodg- 
ing their appeal the defendant company 
did, in fact, have over 50 days altogether. 
Notwithstanding this however the memo- 
raodum of appeal was not filed until 8th 
November, which was eight days after 
the time when it ought to have bean 
fil3l. 

When the appeal came on for hearing 
before the District Judge he had to con- 
sider in the first instance', whether he 
should, in the circumstances which were 
disclosed, extend the time for filing the 
appeal in favour of the defendant com- 
pany. The case put forward by the de- 
fendants before tlie District Judge is con- 
tained in two affidavits, one made by the 
Managing Agent of the company, Mr. 
IBhupendra Nath Basu, and another made 
by Mr. Kali Das Lahiri, who is the Head 
Assistant of the company in Calcutta. 
The first affidavit does not throw very 
much light upon this question. In effect 
it says that the Managing Agent left Cal- 
cutta for Simla to attend a meeting of the 
Viceroy’s Council on 2od September and 
was detained there until 2/bh September 
and arrived back in Calcutta on 29th 
September. That he instructed his Head 
Assistant to take the opinion of the 
directors as to the course to be taken 
with a view to an appeal, that so far as 
he was concernod he lefc the matter there 
and went away to Darjeeling for the Puja 
holidays and came back again on 29bli 
October, which was the last day of the 
vacation. Between the time that he went 
to Darjeeling and the time when he came 
back ho does not ai)pear, so far as the 
affidavit is concerned, to have comrrmui- 
oated at all with Mr. Kali Dj.3 Dahiri to 
gee what steps were being taken with a 
view to prosecuting the appeal Ho seems 
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to have left everything in that gentle- 
man's hands. 

The second affidavit, that of Mr. Kali 
Das Dahiri, the Head Assistant, is to tbie 
effect. Ho corroborates what is said in 
the previous affidavit, and he sxys that 
be did consult the directors; on 16th Oc- 
tober he obtained their consent to appeal, 
and they directed him to file the appeal; 
As the Courts were closed until 30bh Oc- 
tober be could not file the appeal until 
that day arrived ; but until 29bh Octo- 
ber no steps at all were taken, either to 
consult his vakil or legal adviser at Sana-' 
balpur where the appeal had to be filed, 
or to have the necessary memorandum 
of appeal prepared. Although it is not 
definitely stated in his affidavit I think 
perhaps, it may be inferred in his favour 
■ that he intended, on 29th October to 
leave Calcutta and go to Sambalpur for 
the purpose of having his appeal filed in 
the ordinary way; but I should like to 
mention, in passing, that in so doing he 
was running things very fine. It is, wo 
are told, about a day's journey and ra- 
ther a difficult journey by train from 
Calcutta to Sambalpur, and if he had left 
on 29th October he could not have arrived 
at Sambalpur till the following day, 
which was the last day for filing the ap- 
peal. There he would have had to consult 
his legal adviser, and the memorandum of 
appeal would have had to be prepared 
and filed on the same day. It is just pos- 
sible that he may have been able to do 
that, but the reason which he alleges for 
not proceeding to Sambalpur on 29bh Oc- 
tober is that he was taken ill on that day 
and was confined to his bed until^ 1st 
November. He says tliafe he was so ill in 
fact that it was impossible for him to 
communicate his inability to go to Sam- 
balpur to Mr. Bhupendra Nath Basu, the 
Managing Agent. He dees not say in his 
affidavit that he was so ill that he was 
unable to instruct anybody else to pro- 
ceed to Sambalpur on his behalf to take 
the necessary steps for filing the appeal. 

I suppose all that was necessary for the 
purpose would be the documents in the 
case, which would have to be laid before 
bis pleader in order to put him in pos- 
session of the necessary facts for filing 
the appeal. These, it seems to me, could 
easily have been handed over to some- 
body else on fais behalf; and although 
there is a doctor’s certificate to say that 
he was ill of colic for four days froni 
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29bh October, this does not in itself seem 
to me to be a sufficient reason for failing 
to file the appeal in time. 

Had it been necessary for me to decide 
this question and to use my discretion in 
the matter, I should certainly have come 
to the conclusion that no sufficient reason 
had been made out, but the learned Judge 
who had to determine this question ar- 
rived at the conclusion that sufficient 
cause hai been shown for the delay. If 
the matter had stood there I should have 
been very loth, whatever my osvn view 
of the matter, to interfere with his dis- 
cretion; bub the learned Julge seems to 
me to have based his decision upon en- 
tirely erroneous grounds. Although ho 
was entitled and in fact ib was his duby 
bo exercise his discretion, if one finds 
that the conclusions of facb at which 
he arrived which were bhe basis of his 
decision were nob such as could possibly 
support that decision, then I think this 
Court is entitled, and,, indeed, is bound, 
to say that that discretion was nob exor- 
cised in a legal and pi'oi>er manner. Whab 
bhe learned Judge found was this. He 
aecepted bhe facts set out in the affidavits 
as he was entitled to do and came to the 
conclusion that the head assistant was 
prevented from travelling from Calcutta 
to Sambalpur on 29th October. But he 
goes on and sxys: 

'Although it aj>pear3 r-jmiss on his part not to 
have tak'in stops to have harl the appeal forwar- 
ded by other moms, it would bo a hardsliip oa 
the appellants to debar them owing to the caro- 
lessnoss of a servant from the appeal.” 

Now having read that part of the 
learned Judge’s judgtnoub it seems to me 
that the conclusion at which he arrived 
was in facb nob that the illness of tlio 
head assistant prevented bliis appeal from 
being filed in time, bub tliab if the heal 
assistant had exercised cr<linary diligence 
not\^ ithstaiiding his illness blie appeal 
might have been filed within tho proper 
time, and it was only through hi.s remiss- 
ness that this course was not adopted, 
Then tlie learned Judge goes on and says 
ib would be a hardship on the appellants 
to del)ar them owing to tho carelessness 
of a servant from the appeal. I entirely 
dissent from tho view taken by the 
learned Judge. If parties in this Court 
choose bo er^trust these niatlers t(* their 
servants then they must bake tho conse- 
quences of any romissnoss or negligence 
vbich may be exhibileJ on the pai t of 
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their servants, and they cannot come to 
Court and say: 

“This 13 a very hard case. Had ray servant 
done his duty as I expected he would, thou my 
appeal would havo been in time; therofore I pray 
that some indulgence may be shown to me.*’ 

That is nob a ground upon which the 
Courts ought to exercise in their discre- 
tion any indulgence in favour of litigants, 
and therefore I think that bhe decision of 
tho learned District Judge in allowing the 
time to be extended for filing this appeal 
cannot possibly stand. There is one other 
matter I should like to draw attention to. 
It is a matter which is continually being 
brought to the notice of the Courts in this 
country, and that is this: It almost invari- 
ably happens that one party or the other 
intending to appeal or to take some other 
step in the course of an action for which 
a time limit is prescribed by the rules, 
waits until bhe very last moment before 
taking that step. Sufficient time in all f 
these cases is granted to the parties for ■ 
doing whatever may be necessary for fur-l/ 
thering their suit, and if they choose to'[ 
pub off until the very last minute either’ 
the filing of the appeal or bhe taking of 
any other steps which are a necessary 
part of the prosecution of their case they 
run a very great risk, and it does nob [ 
seem to me that it is sullioieut for a party 
to come to Court and say that if every.' 
thing had gone n hsolu tel y smoothly, andj 
if no unexpected aecidont had liapponed, 
he would have been in time in taking tho 
steps required for his appeal. One is not 
entitled to pub things of! to the last mo- 
ment, and hope that nothing will occur' 
which will prevent them from being inj 
time. There is always the chapter of ac-i 
cideuts to bo considered, and it seems to 
mo that one ought to cousiiler that some 
accident or other may happen whicli will 
delay tliem in carrying out that part or 
their duties for wliicli tho Court pres- 
cribes a time limit, and if they choose to 
rely upon everything going absjlutely 
smoothly and wait till the very last nio- 
menb, I think they have only themselves 
to blame if they shoubl find that some- 
thing Ins happened wliich wasunexi)ccted 
but which ought to be reckouel with, and 
are not entitle 1 in such circumstances to 
tho imlulgence of the Court. For these 
reasons I think tliis aj)peal must bo al- 
lowed U]jon the first point wh ich has l)eon 
raised. It is therefore not nscessai y to 
go into the merits of the appeal, what- 
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ever these merits in this particular case 
may be. The appeal will be allowed with 
costs here and in the lower appellate 
Court. The judgment of the District 
Judge will he set aside, and the decree of 
the Subordinate Judge against the appel- 
lants as well as the other defendant will 
be restored. 

Roe, J. — I agree. The District Court's 
order made upon the facts found is 
directly contrary to the principle that the 
master is responsible for the negligence 
of lu9 servant. I also desire to associate 
myself entirely with the views of the 
learned Chief Justice with regard to the 
most objectionable practice of putting off 
to the l ist moment what ought to be done 
at leisure. Those who take this course 
must accept the consequences of an acci- 
dent at the eleventh hour. 

v.s./r.k. Appeal allowed. 


A. I. R. 1919 Patna 506 

Manuk. J. 

Imaman — Plain till' — Appellant. 

V . 

Sham Sagar Rui — Defendant — Res- 
pondent, 

Second Appeal No. 981 of 1917, Deci- 
ded on 15th January I9l9, from decision 
of Sub-Judgo, Arrah, D/- i8th July 
1917. 

Limitation Act. (1908), S. 12 — Decree signed 
few days after delivery of judgment — Time 
between them should be excluded — Period of 
long vacation held time requisite for obtain- 
ing copies. 

A jiidgmeiifc was delivered on tbe 2l6t 
tember, but the decree was not sigtjed till 25th 
Sopteiiibor. Tbe Court closed for the long vaca- 
tion on 2Gth S(ptomber aud reopened on 
30th Octeber. Defendant applied for copies 
on 31st October, which wore ready for dell - 
verv on iPtb November. The appeal was filed 

on. 22nd November: j u * « 

livid- (1) that the time winch elapsed between 

tbs delivery of judgment and the signing of tbe 
decree should bo excluded lu ® 

period of limitation for tbe appeal, (2l that the 
period during which the Court evas closed for the 

long vacation was time requisite 

within the mpaning of S 12 and tho 

appeal was therefore w it-. in time. IP 507 Cl,2] 

]\] uhatmnad TahiJ for Appolliint. 

Pnrmeshwar Dayal — for Respondent. 

Judgment. — The plaintiff- appellant 
inFfcitufced a suit for recovery of certain 
lands from the defen< ant in the Court of 
the Munsifof Arrah. That Court de- 
creed the plaintiff's claim. There was 
an appeal by the defendant to the Dis- 
trict Judge, who has remanded the case 
for certain findings by tbe Ist Court. 


The only question raised before me 
here in second appeal by the plaintiff- 
appellant is one of limitation. It is 
necessary therefore to set out certain 
dates. The judgment of the trial Court 
was delivered on 21st September 1916 
and tbe decree was signed on 25th Sep- 
tember 1916. From 26th September to 
28th October the civil Courts were 
closed for the annual long vacation, both 
days inclusive. The 29th was a Sunday 
and the Courts reopened on the 30th 
October. On the following day 31sb 
October tho defendant applied for copise 
of the judgment and the decree of the 
learned Munsif and on the same day he 
was informed of the requisite number of 
folios which he must file. On 1st 
November he deposited those folios. On 
13th November, copies were ready 
and on 16th they were delivered to 
him. He filed his appeal in the Court 
of the District Judge on 22nd Novem- 

ber. , , 

It is argued by Mr. Tahir on behalf 
of the plaintiff-appellant that inasmuch 
as the defendant did not apply for copies 
of the judgment and the decree on 30th 
October 1916, that is on the very first 
day that the Court reopened after the 
long vacation, when ho so applied on 
31sb October his appeal was already 
barred by limitation, as 31st October 
is more than 30 days from either tbe 
date of the judgment or the date of the 
signature on the decree. In other words, 
the learned vakil contends that the de- 
fendant is not entitled to exclude for the 
purpose of limitation either the period 
between 21st and 25ch September, 
or the period between 26th Septem- 
ber and 29th October, the reason be- 
ing that on 30bh October the Court 
was open; and in order to save his 
appeal from limitation it was his boun- 
den duty to apply for copies on that date. 

I have been referred on behalf of the 
appellant to a number of authorities on 
these two questions, first, as to whether 
the period between the date of the judg- 
ment and the date of signature on the 
decree should be excluded in computing 
limitation; and secondly, as to whether 
the period between the date of the signa- 
ture and the date on which the Court 
reopend should be similarly excluded. 
Had the matter' been res Integra so far 
as this Court is concerned, I might have 
been disposed to consider the various 
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nubborities and come to an independent 
decision. lo appears however that the 
seconi of these two questions was con- 
fliJered by a Division Bench of this 
Court in the case of Debt Charan Ual v. 
Sheikh Mehdi Hussain (l), and under 
precisely simitar circumstances that 
jDiviaion Bench held that the whole of 
the time which elapsed between thedeli. 
very of the judgment and the reopening 
of the Court was part of the time re- 
quisite for obtaining the necessary copies 
under S. 12, Dim. Act, and should 
therefore be excluded in computing the 
period of limitation applicable. In tliat 
case the plaintiff obtained a decree on 
27th September 1913. It was prepared 
and signed on the same day. The Court 
was closed from 28th September to 
3l9t October, both days inclusive, and 
the defendant applied for a copy of the 
judgment on 3rd November and for a 
copy of the decree on 13bh November. 

In thecase before me the defendant ison 
somevv hat stronger ground becxuse where- 
as \x\ Debi Charan Xjal v. Sheikh hlehcli 
Qussai n (1) the defendant waited for 
several days after the Courts reopened 
before he applied for his copies, in the 
case before me he waited only a single 
day. I can find no point of distincrion 
in favour of tlie appellant’s conten- 
tion in the case before me and the learn- 
ed Khan Bahadur has very properly con- 
ceded that it is nob possible to dis- 
tinguish the case tliero decided from this 
case. He has therefore urged me to re- 
fer this appeal bo a Division Bench. I 
do nob however feel at all incline! to 
do so more particularly having regard to 
the fact that, when theappeal wis argued 
in the lower appellate Court the point 
of limitation was nob urged on behalf of 
the present appellant. Flad it been sc 
urged I feel tha*; it was more tlian possi- 
ble that the learned Judge might have 
been dispose!, even if he held that the 
appeal was barrel by limitation, bo ex- 
tend the time as he had discretion to do 
under S. 5, Bim. Act, for good an! 
suHioienb reason shown. Nor do I foci 
that that decision requires reconsidera- 
tion, at any rate nob strongly enough to 
justify the reference praye<l for. Finally 
I hoi 1 that that decision h \s governe \ the 
rule of practice in the subordinate 
Courts for over 2 yoxrs now and as the 
J tid ici \\ Oo'n*nittea po'ntel nut in the 

U> UiUGl I Pjit. fj. J. 4R5^5 iToTaBS. 
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very recent decision in Brij Indar Singh 
V. Tjala Ivanshi Ram (2), it would cause 
great inconvenience to interfere with a 
rule which is in the nature of a rule of 
procedure and may have been acted on 
since that decision. 

Wtih regard to the period between 
2lst September and 25bh September, 
the decision of a Full Bench of this 
Court in Ram Asray Singh v. Sheonan- 
dan Singh (3) governs the case. It was 
there hold that the appellant was entitled 
under S. 12, Liui. Act (1903) to deduct 
the time between the delivery of judg- 
ment and the signing of the decree in 
computing the period of limitation pres- 
cribed for his appeal. 

No other raabbor has been referred to and 
it is conceded tliat if the period between 
the 25bh September and the 30fch Octo- 
her is excluded from computation the de- 
fendant was wichin time in filing his 
appeal. I therefore dismiss the appeal 
with costs. 

v.S./ r.k. Appeal dismissed . 

(2) A. I. R. 1917 P C. 150=45 Cal. 94 =s 44 
I. A. 21S=42 I. C.43 fp. G.) 

(B) L1017! 1 Pat. Ij. J. 673=35 I. C. 808. 
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Dawson-Milt.kh, C. j. and Rok. J. 

Gobind Ramanuj Das — Plaintiff —Ap- 
pellant. 

V. 

Devendrabala Dasi — Defendant — Kes- 
pondent. 

Appeal No. 1 of 1918, Decided on llfch 
April 1919, from Original Decree of Suh- 
Dsputy Collector, Puri, D/- 4th June 
1918. 

(a) Bchar and Orissa Tenancy Act (2 of 
1913), S. 16'“S. 16 applies to cases of com* 
plete transfer — Landlord s consent «s neces- 
sary to complete transfer of sarbarakari 
tenure. 

Section 10, Orissa Tenancy Act, is applicable 
to cases in which a transfer is complete and 
v.alid aa against the l.in-llord, but a transfer of 
a sarbarakari tenure is not complete and valid 
as against the landlord until ho has given his 
consent to it. (.P500 0 1') 

(b) BeSar and Orissa Tenancy Act (2 of 
1913), Ss. 16 and 31— Suit by landlord to 
recover fees for registration of transfer — • 
Consent is not implied. 

Where con«ent has not i>onn givon, tho in- 
stitution of a suit by the 1 vndlor.i to recover tho 
amjunt of tho fe ■ pavai)’o to him for registration 
of a irtnsfer is not an indication of consent, nor 
does any causa of action iriso, and the plaint 
cannot be amended bv adding a sial' incnt that 
tho landlord is wdli g to ac!:no A-ludgo tho trans- 
fer as valid against Ijimsolf. ( P 510 O 21 
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(c) Beliar and Ori«sa Tenancy Act (2 of 
1913), S '3 (4) (b) — Person vested with powers 
of Deputy Collector is Deputy Collector and 
Collector. 

A person vested by tho Local Government with 
powers to discharge any of the functions of a 
Deputy Collector under the Bihar and Orissa Act 
is a Deputy Collector within the meaning of 
S. 3 (4) and (G) of the Act, and a Collector within 
the meaning of that section. LP 510 C 21 

Hash JSehari Ghosh, J . N. Hose and 
M^S.Das — for Appellant. 

Dwarka Nath Mitter, K. N. Chatterji 
and S. N, Chatterji — for Respondent. 

Judgment. — This is an appeal from 
a decision of the Sub- Deputy Collector cf 
Puri, dated 4th June 1918, decreeing the 
suit of the ijlaintiff, who represents the 
PaiUpava Kstate, against the defendant- 
appellant, Mahant Gobind Ramanuj Das, 
for a sum of Rs. 14,289-3-0, being the fee 
payaVjle under S. 16, Orissa Tenancy Act, 
for the registration of the appellant’s 
name in the respondent’s registers, and 
interest on that sum at 12i per cent per 
annum. No oral evidence was adduced 
by either party at the trial, and the only 
documentary evidence put in was the 
deed of transfer and certain settlement 
papers relating to tho property. The facts 
bVierefore must be taken from the admis- 
sion in the pleadings. The plaint, in so 
far as it is material, alleges that tho pro- 
perty in question constitutes the zamin- 
dari of the plaintiff; that the defendant 
purchased the property in suit under a 
registered kobala from certain persons 
who wore miadi sarbarakars under the 
plaintifl’, and on 5th October 1917 applied 
for mutation of names in the plaintiff s 
sherista, praying also for exemption of 
mutation fees; that the plaintiff s officers 
in Puri asked the defendant and his offi- 
cers to pay the mutation fee of Ruppes 
14,289-3-0 and that the defendant has 
not yet paid the same aud is in possession 
of tho property; that the defendant is 
liable to pay this sum to the plamtiH ac- 
cording to law and that the 
entitled to have it. It then alleges .hat 
tho proportionate rent of the iniadi sar- 
harakari tenure payable by the defendant 
i«a Rs 2 331-8-6, the mutation fee clamed 
being sik times that sum. It further al- 
iQoei that the cause of action arose on 
12th July 1916 when the plaintiff came 
to know of the defendant s purchase. 

The material part of the wiifcten state- 
mont alleges that tho suit should be dis- 
mis9G<l ior want of o%use of action; that 
the plaintiff is not entitled to the muta- 


tion fees claimed and the defendant is not 
liable to pay any mutation fee or any 
portion thereof. It denies that the defen- 
dant applied for exemption of mutation 
fees, but does not deny that he applied 
for mutation of names or that the plain- 
tiff’s officers in Puri asked the defendant 
and his officers to pay the mutation fee, 
nor does it deny that the property is in 
possession of the defendant. Upon these* 
pleadingstbefollowing issues wereframed: 

(l) Is the suit maintainable? (2) Has 
the plaintiff any cause of action to bring 
the suit? (3) Is plaintiff entitled to the 
fees claimed? (4) Can plaintiff recover 
any amount from the defendant by suit? 
(5) Is plaintiff entitled to any and whak 

relief ? « i, * 

The learned Sub- Deputy Collector 

found on issue Irthat the suit was main- 
tainable under S. 250, Orissa Tenancy 
Act. On issues 2 and 4 he found that 
the landlords offer to register the 
transferee’s name, if the latter pays 
the requisite fee, is sufficient to give rise 
to a cause of action. On the tbird, that 
the fee payable was under b. lb, Ol. IPA 
six times the annual rental, and on issue o- 
that interest at 12^ per cent might be 
allowed. Sir Bash Behan Ghosh for th^ 
appellant urged, in the first instance, thak 
the Sub-Doputy Collector had no jurisdic- 
tion to try the suit; secondly, that b. lo, 
Orissa Tenancy Act, does not apply ta 
the transfer of a tenure which is nok 
transferable without the consent of the 
landlord or, at all events, not until that 
consent has been obtained and the trans- 
fer thereby completed On this point he 
arguei that even if the section is applicable 
fco a case in which the tenure is not 
transferable without the consent of the 
landlord, the plaintiff cannot bring a suifc 
to recover the registration fee because 
when the statute imposes an obligation 
on any person and prescribes the mode la 
which that obligation is to be discharged, 
the discharge of the obligation can only 
be enforced in the manner prescribed by 
the statute. He next contended that tho 
landlord cannot maintain a suit to recover 
a fee unless there has been an application 
for registration in his sherista. He further 
argued that the suit is premature for the 
reason that until a reasonable time had 
been given for the application for regis- 
tration, it could not be said that the 
transferee of a tenure was liable for tbo 
fees leviable under S. 16; and lastly, thak 
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the plaintiff is nob entitled to claim in- 
terest. 

We may dexl first with the contention 
that S. IS does nob apply to a transfer 
of a tenure which is nob transferable 
without the consent of the landlord, for 
if this ground succeeds the suit must be 
dismissed upon this issus, and it will be 
unnecsssary to discuss the remaining 
points covered by the argument on behalf 
of the appellant. S. 16 runs as follows: 

Xl) In cases other then those covered 
by S. 15, when any tenure or portion of 
a tenure is transferred by sale, gift or ex- 
change, the transferee or his suooessor-in- 
inberest shall apply to the landlord to 
whom the rent of tlio tenure or portion 
thereof is payable for registration of the 
transfer, and the landlord shall, in the 
absence of good and sufficient reason to 
the contrary, allow the registration of 
the trinsfer. The fee payable on such 
transfer shall be — (a) In the case of a 
sale, Rs. 25 per centum of the considera- 
tion money, or the fee specified in Cl (b), 
whichever is greater, and (b) in the 
case of gift or exchange, a fee six times 
the annual rental of the tenure or por- 
tion thereof, as the case may bo, or, if 
rent -be not payable in respect of the te- 
nure or portion, then a fee of Rs. 10.” 
Wo must accept, on the pleadings before 
US, the fact that an application for regis- 
tration has been made by the defendant 
in respect of the tenure, which is a sar- 
barakari tenure. 

A sarharakari is a suh-propriotor, and 
such is by S. 6 (iii) deemed bo he a te- 
nure-holder for the purposes of Ss. 14 to 
20 of the Act. This class of tenure is 
excludel from the operation of 15. On 
a transfer of asabarakari tenure the trans- 
feree is therefore required by S. 16 to 
apply to tlie landlord to whom the rent 
of the tenure or a portion thereof is pay- 
able for registration of the transfer. We 
have no doubt that that section would 
be applicible io cises in which a transfer 
is complete and valid as against tlie land- 
lord, but a transfer of such a tenure as 
that unler consideration -ig not com- 
plete and vulid as against the landlord 
until the landlord has given *his consent 
to it. It must therefore he detpi'inincd 
whether such consent was given because 
if it was nob, it follows that in our view 
there was no transfer of the tenure with, 
in S 16 (1). On a reference to the plaint 
it will be observed that it is nob sugges- 


ted that such consent has been given. All 
that is said is that the pfaintilT’s olFicerB 
in Puri, upon the application for regis- 
tration, asked the defendant and his offi- 
cers to pay the larger mutation fee. which 
was refused. There is in this case no 
suggestion that they, the officers in Puri, 
had authority to give consent, much less 
that they gave such consent. The se- 
quence of events contemplated byS. 16 (l) 
seems to be that first the transferee 
shall apply to the landlord for registra- 
tion, anl that the landlord shall then 
allow the registration and that upon his 
allowing the registration a fee shall be- 
come payable. 

The landlord is within his rights in 
refusing liis consent in the case of a non- 
transferable tenure. If he should refuse 
no registration can be enforced by the 
transferee, and sub-S. (3), S. 16, will not 
avail him. It should be inferred from 
the pleadings that registration was asked 
for and refused, which is tantamount to a 
refusal of consent. How then can it ha 
said that the landlord who has refused to 
consent to the transfer can claim that 
which is only payable on a transfer tak- 
ing place? In the argument before us 
the learned vakil for the appellant has 
intimated that he is quite willing to pay 
the fee prescribed in S. 16 (1) (a) vi:^., 25 
per cent of the purchase jirice amounting 
to Rs. ■■?,000, contending that the alter- 
native fee proscribed by suh-OI. (b), vi^., 
six times the annual rental, dues not apply 
as no rent is pa>ahlo to the landlord by a 
sarbarakar hub only revenue. This is. no 
doubt, the real dispute between the par- 
ties. The respond enb however refused 
to accept this and confcenls that the mat- 
ter is concluded by the p!r>a lings. No 
doubt the plaint alleges that rent is jiay- 
ablo by the dofondant, and there is no 
spociCic denial of this in the wril-ten 
statement. The appellant therefore 
takes his stand upon the position f liab 
there has been no transfer wilhin the 
meaning of the section. There are many 
cogsnt reasons for liolding that until the 
landlord’s consent to registration has 
been obtainol no fee is payable. Dr. 
Mitbor however contends that registra- 
tion being compulsory tlie lau llord may, 
as soon as the transfer beo(n!nfi3 known 
to him, although incouiplefo until his 
consent is obtained, caU upon the trans- 
feree to applv for rog strai^ion nul <lo;)o- 
sit a foe. That does not seem to be the 
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meaning of the section, for there may be 
many cases in which a transferee might 
have good reasons for not making such an 
applico.tiou, as, for instance, he might 
know that his application would be re- 
jected, and in that case the making of an 
applicatioii would merely put the tenants 
of the estate upon notice that the trans- 
feree’s position was a precarious posi- 
tion, and result in their taking advan- 
tage of Cl. 4, S. 16, to refuse all pay- 
ment of rent; or again it might be that the 
fee known to be payable would be so large 
that it would be better to risk the con- 
sequences of failure to make an application 
rather than to pay the requisite fee. It 
might turn out that the transferee had 
made a bad bargain and did not wish tocom- 
plete his title by paying a large registration 
fee to theiandlovd, and it \vould bo unrea- 
sonable to hold that in such a case he 
should be obliged to apply for the land- 
lord’s consent and thereby complete his 
title against his will, rendering himself 
liable to a further outlay for registration 
fees. It has been held in the case of 
Mritunjoy Praharaj v. Sree Jaganath 
Jeio (l) that a landlord is entitled to sue 
for the fee leviable upon an application 
for the registration of the transfer of an 
occupancy holding, even when the trans- 
feree has failed to make any application 
for sucli registration. It should be noted 
however that the procedure to be followed 
ill casesof the transfer of occupancy rights 
under S. 31, is somewhat different from 
that prescribed by S. 1(>. Under S. 31, 
tho ultimate arbiter upon the application 
of the transferee is not the landlord as 
in the case of a noutransferable tenure, 
but the Collector, who shall decide whe- 
ther the transfer shall be registered or 
not even in cases where the landlord ob- 
jects; but, assuming that the decision 
giveri in that case in respect of the pay- 
ment of registration fees under S. 31, ap- 
plies equally to tho landlord s rights 
under S. 16, it was there held that the 
landlord’s right to levy a fee was contin- 
gent ui‘'on his consent to tlie transfer. 
This appears clear from tho following 
passage from the judgment: 

‘•It is the dutv of ihe teuant to apply to the 
landlord /or his cou'^eiit. and once ihe landlord 
has y\veu Lis consent the tenant is clearly liable 
to pay the foe presciihed by ihe Act. In this case 
tho Isiudlord has voluntarily con.<=ented to a 
transfer of ihe tenancy to the defendant, and 
onco ho has done this hi« right to sue ansea , even 

(l; LlOlH'fd’p. L. J. 351=17 I. O. 34. 


though the tenant may not have expressly ap> 
plied for registration.” 

In the case now under consideration it 
does nob appear that the landlord ever 
consented to the transfer. It seems clear 
on the sequence of events contemplated 
by the section that until the consent has 
been given no cause of action will arise. 
We are asked by Dr. Mitter to hold that 
the filing of the suit is in itself an indica- 
tion of the landlord’s consent; and it is 
suggested by him that if it is necessary 
definitely to state in the plaint that the 
landlord had given his consent to the 
transfer, he was prepared to make an 
amendment to his plaint to the effect that 
the landlord was willing to acknowledge 
the transfer as valid againsb himself. Bub 
he was not in a position to add to the 
plaint a statement to the effect that be 
fore the filing of the suit any intimation 
had been given to the defendant of thej 
plaintiff’s consent to the transfer. It is 
well settled that a cause of action must 
be antecedent to the institution of the 
suit and Cannot arise from the pleadings 
themselves. It follows that the land- 
lord’s consent not having been given be- 
fore the institution of the suit there was 
at the time of the institution of the suit 
no cause of action, and that the plaintiff s 
suit must be dismissed. It is not neces 
sary therefore to consider the remaining 
issues. The objection to jurisdiction was 
not pressed, and we would note only that 
our attention has been drawn to a noti- 
fication in the Bihar and Orissa Gazette 
vesting Babu Raghabananda Das by the 
Local Government with powers to dis- 
charge any of the functions of a Deputy 
Collector under the Act. He is there- 
fore a Deputy Collector within the mean 
ing of S. 3 (4) and (6) and is therefore a 
Collector within the meaning of that 
section and therefore had jurisdiction to 
try this suit. We note further that upop 
the question of interest Dr. Mitter admits 
that he is unable to support the judgment 
of the Sub-Deputy Collector. The result 
of our findings is that the suit must be 
dismissed as disclosing no cause of action; 
The appeal will be allow'ed, the judgment 
and decree of the Sub- Deputy Collector 
will be set aside, and in lieu thereof judg- 
ment will be entered for tho defendant 
with costs here and in the Court below^ 

v.s./r.k. Appeal allowed. 
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Tmvm, T. 

D. Sunder — Accused — Petitioner. 

V. 

Emperoi — Opposite Party. 

Criminal Rovn. No. 86 of 1913, De- 
cided on 14tli May 1918, from order of 
Di^t. Miiiistrate, Mooghyr. 

Criminal P. C. (1898), S. 195 — Information 
to police not false to knowledge of accused — 

Sanction for prosecution under S. 182, 

I, P. C , should not be given — Penal Code 
(I860). S. 182. 

A sanction under S 195, Criminal P. C., must 
be b-ised on materials on the record before the 
Court. Where there is nothing to show that the 
information given hy the acsused was fnlae to his 
knowledge or that he believed it to be falre, no 
sanction for prosecution for an ofleoco under 
S. 182, I. P. C., should be given. (P 514 C 1] 

Hasan Ijnam — for Petitiouer. 

Govt Pleader — for the Crown. 

Judgment. — The petitioner is under- 
going trial under S. 182. I. P. C.. before 
the Sadar Subli visional Officer of Mon- 
ghyr. The circumstances which have 
culminated in this prosecution are shortly 
these : 

The petitioner is a Sub-Manager in the 
Darbhanga Raj and is in charge of the 
Kharagpur Circle, which is situated in 
the Monghyr District. It appears that 
there is a Kund known as Rishi Kund 
with a ternple in plots 77 and 79 res- 
pectively in village Birojpur in the 
zamindari of the Banaili Raj and in the 
possession of the mahanb of Bhola Nath. 

Contiguous with the Banaili Raj pro- 
perty is the zamindari of the Darbhanga 
Raj. Tlie two estates are demarcated by 
a line of pillars since 1908 an 1 there has 
been since then no kind of dispute bet- 
ween the two zainindaris. There are also 
some liob springs situated in the Dar- 
bhanga Raj land in the neighbourhood of 
the Rishi Kund and the tornr)le men- 
tioned above. These hot springs are 
visited by pilgrims every thr-jo years for 
the purposes of worship, and such ctTer- 
ings as are ma le on those occasions are 
collectel by the servants -of tlio Dvr- 
bhanga Raj. It is alleged that there has 
boon an attempt on tlie part of the 
maliant to take tliose offerings and that 
the i)atibioner was informej that the 
mahant had, in fact, gathered men to 
forcibly carry out his intention. Ap- 
prehending a breach of the poa-ie, the 
petitioner on 12r.!i Saptember 10 I7 wrote 
bo tlie District Magistrate of Mongbyr to 
the oflect that ho had received from the 
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Raj officers placed near the hot springs 
alluded to above information purporting 
to be that a Sul)- fnspector of Kharagpur 
Thana had helped the mahant on a pre- 
vious occasion and that the present Sub- 
Inspector hal shown some indications of 
displeasure, and that for that reason he 
prayed the District IMagistrate to depute 
a responsible L^olicr Officer other thana 
Sub-Inspector or a Deputy Magistrute for 
preventing the apprehended breach of 
peace, the cost of which would bo met 
by the Darbh ing i Raj. It appears that 
Babu Oharu Chandra Chou Ihury was ac-* 
cordingly deputed by the District Magis- 
trate to proceed to the spot and make 
necessary inquiries. Babu Charu Chan- 
dra Choudhury, having arrived on the 
spot, relaid the boundary aud found that 
the disputed portion of the land on which 
these hob springs fell within the pro- 
perty of the Darbhanga Raj. It appears 
from a note submitted by this officer on 
16tli iVIarch 1918 that the Sul)-Inspecfcor 
had issued notices on both sides to pre- 
vent a breach of the peace. It also ap- 
pears from that report tliab at the time 
of the inquiry the petitioner had repre- 
sented to this officer that the Sub. In- 
spector should nob have issued notices 
on the servants of the Darbhanga Raj 
wheri the land in disj)iite was situated 
wibliin the boundary of the Ruj property. 
Tlie note further goes on to say tha.t the 
Deputy Magistrate made a local inquiry 
as to whether tlie Sub-Inspector had 
helped any particular party. The note 
also says that the result of the inquiry 
was emboliel in a report dated lOth, 
November 1917 and was submitted to the 
District ^lagistrate. Nothing seems to 
have been done in the case so fir as the 
petitioner is conoernol till 2nd Jaauary 
1913, when the District Mvgistrato of 
■Monghyr passed the following order : 

“ Owinq to an over-sight rij final ord-^rs havo 
bcon passed bv me ou this roport. This over- 
sight has been brought t> niy notice hv tbo 
S.|periatendent of Police. I no.v p iss orders as 1 
folio vs: I am s.,risfiod from t .i.s report .hat 
the Sub-Inspector of Kharagpur Thana h is d >rjo 
bis duty 111 the niat'cr aud that the c innl tint 
mad - Hgiinst him by the Sub Manag-r has heoo 
UDjJstnien. Inform all concerno 1 anJ file. ’* 


It appears from the ovpiatiation 


* urni- 


shod hv tho D strict Mnpstr ito of Mon- 
ghyr that OT 17th Dccomber the Snper- 
iptendent of Police lii.l dravs n tlioafitu) 
tion of tlie District M igistrafe to the case 
and bad told iiim tiiat the Sub- Inspector 
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of Kharagpur Thana wag consfcanfcly urg- 
ing to be allowel to proceed against the 
petitioner for defamation, on account of 
allegations made by him in the letter 
that he bad written to the District Magis- 
trate on which Babu Charu Chandra 
Ghoudhury had been deputed to inquire 
and report. It also appears that the Sub- 
Inspector could not proceed in the matter 
unless there was a final order passed 
by the District Magistrate on the said 
report. Two days after the final order 
quoted above had been passed, the Dis- 
trict I^T.agistrate received an application 
from the Sub Inspector with the pre- 
viously obtained permission of the Super- 
intendent of Police praying for sanc- 
tion to prosecute the petitioner under 
S. 182, I. P. O. This sanction was duly 
granted and the prosecution of the peti- 
.tioner was started. The petitioner con- 
tends that his prosecution under S. 182, 
1. P. 0., is bad inasmuch as the sanction 
to prosecute him was obtained without 
any notice served upon him, that the in- 
fermation given by him to the District 
Magistrate was in fact not found to be 
false by any competent authority before 
the sanction was given, that the informa- 
tion given by him to the District Magis- 
trate did nob contain any false informa- 
tion as his knowledge was based on what 
he has received as a report from his 
Eoresb Hanger and other responsible 
olficers of the Haj. and lastly that there 
was nothing in the proceedings before 
the Disbiiob Magistrate to show that the 
information given to him by the peti- 
tioner was false to the knowledge of the 
petitioner and that he believed the 
same to be false. On the above grounds 
he prays, firstly, to quash the proceedings 
or in the alternative to transfer the case 
from the file of the trying Magistrate to 
the file of any other Migistrate or pass 
such order as might appear bo this Court 
to ho proper. Iti order to api>r 0 ciate the 
exact position relating to the grant of 
sanction to prosecute the petitioner, it is 
necass^^ry to consiaer those portions of 
the letter w.ihten by the petitioner to 
the District •.fa^i.trate which have been 
considered -.he basis for the sanction for 
the prosecuDion utKier S. 1B2, !• P. O* 
The letter is a very long one, hub the 
portions that are relevant to the matter 
before me are as follows: 

“But I regret to bring it to your notice that in 
consequence of the improper proceeding of the 


Sub'Xnspecbor in charge of the Kharagpur Tbana 
at Rishi Kund yesterday, it is feared that there 
will be a disturbance of some sort on Sunday, 
X6ch September 1917, and that trouble , and 
annoyance will arise. But yesterday the Sub* 
Inspector of the Kharagpur Tbana visitod Rishi 
Kund and called up some of the Darbhanga Baj 
servants and peons who were on. duty there, 
sa>iag that he had come to iuquice into the al* 
legations contained in a petition which the 
mabant had written. I am informed that the 
Sub- Inspector lost bis temper and became vi* 
olenb, threatening and intimidating the Dat* 
bbanga Kaj servants, although he was repeatedly 
assuied that there bad been no breach of the 
peace of any sort and that everything was per- 
fectly quiet in the place. Notwithstanding this 
however the i ub*Inspector, lam told, has sr« 
ranged to help the mabant with refereoco to his 
petition, and I learn that he will again visit 
Rishi Kund springs on Saturday next, 15th Sep- 
tember, and try to forcibly put the mabant in 
posse.^sion of thorn on Sunday morning. I am 
further iuformed that the mabant himself has 
arranged for men of bad character to attend on 
Sunday morning and disurb the public tranquil- 
lity, and with the help of the Sub-Inpcctor of 
Police be will obtain forcible possession of the 
springs in the lands which belong to the Dar- 
bhanga Raj.” 

The letter in question began with the 
words, **Sir, I am directed to inform you 
as follows” and is dated I2bh September 
1917. Two days after the petitioner 
received a letter from the District Magis- 
trate of Monghvr which runs as follows: 

“Sir. I am in leceipt of your letter of 12th in- 
stant in which you have been good enough to 
^iv6 me certnia iDformatioQ under which^ the 
inela is being held at Rishi Kund hot springs. 
You inform mo in para. G of your letter under 
reply that you are directed to bring certain 
matters to my notice and to ask mo to issue 
certain orders to the Sub-Inspector of Police at 
Kharagpur, and you also proceed to fay that yon 
are instructed to ask me to depute certain officoes 
to tbe spot oo S aturday aud Sunday- In reply 
I have the honour to request you to be good 
enough to let me know from whom you have 
received the directions and instructions referred 

to.” , . 

The petitioner replied to the above 

letter of 19th September 1917. This 
also is a long letter and all tliat is^ ne- 
cessary for the purposes of this case is^ to 
refer to such portions of it as are material. 
The petitioner in this letter says firstly 
that his letter of the 12th September 
was written to the District Magistrate on 
the authority of the Hon’ble Maharaja 
Bahadur of Darbhanga. He next thanks 
the District Magistrate for having sent a 
guard of one head constable and eight 
constables for keeping the peace at the 
fair. He then says that in the circum- 
stances, as known to him and his sub- 
ordinates at the time the letter was 
written to the District Magistrate, there 
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was no other course left to the Raj but 
to lay the facts before the head of the 
district and to await his help for main- 
taining the public tranquillity. There- 
after he details in the letter the points 
■of difference that have arisen between 
the Mahant and the Raj and winds up 
the letter by saying that the latter had 
tried with the help of the Kharagpur 
police to establish his title and right to 
land situated in the Darbhanga Raj but 
had failed completely in his endeavours 
to give the Raj annoyance and trouble. 

These are the facts and circumstances 
under which the sanction to prosecute 
the petitioner under S. 182, I. P. O.. was 
accorded. One of the ingredients to 
prove an offence under that section is 
that the accused should know or have 
reason to believe that the information 
given by him was false. It is essentially 
a case in which mens rea must be estab- 
lished either by direct evidence or by 
the circumstances of the cise and the 
conduct of the accused. It has been 
contended for the petitioner that before 
any sanction could be given to prosecute 
him it was necessary for the learned 
District Magistrate of Monghyr to s-itisfy 
himself that the conduct of the accused 
fell within the mischief of S. 182, I. P. 0., 
and that for this it was necessary that 
there should have been before the learned 
District Magistrate some evidence either 
direct or inferential, to establish the 
fact that the information was false to 
the knowledge or belief of the peti- 
tioner. For this proposition reliance 
was placed upon llabihiir Hnhman v, 
M lonshi Khodabux (1) and Govimlixn 
Naucir, In the matter of the petition 
o/ (2) My attention was also drawn bo 
grounds Nos. 4 and 5 of the petition. 
These two grounds are follows: 

1. For that the order is bad in law and 
liable bo be set aside inasmuch as there 
is nothing to show that the informations 
were false to his knosvledge or he be- 
lieve! them to be false. (2) For bhit 
the order is otherwise bad in law and 
without jurisdiction. I looked up the 
explanation furnished by the learned 
District Magistrate of Monghyr with re- 
ference to tliese grounds and found that 
these grounds have been disposed of by 
the words ‘no remarks.” Thereupon I 
askel the le-arned Government Pleider 

(1) Ll 071 195=5 (Jr. D. J. ‘2'J. 

(2) 7 Mad. 221. 
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who apeared for the opposite party to 
tell me if there was anything on the re- 
cord to show that the learned District 
Magistrate had anything before him to 
satisfy himself as regards the knowledge 
or belief of the accused regarding the 
falsiby of the information given by him. 
The learned Government Pleader was 
unable to point out anything from the 
record to show that such was the case, 
but asked me to give him an opportunity 
to communicate with the learned Dis- 
trict Magistr-ate to 6nd out whether there 
was any such material before him at the 
time the sanction bo prosecute the peti- 
tioner was granted. I accordingly allo- 
wed the case to stand over for the 
learned Government Pleader to be in- 
structed on this point. 

The case was agiin taken up on 3rd 
May 1918 and the learned Government 
Plealer informel the Gourb that he had 
no material to show that the inforraa 
bion given by the petitioner to the Dis 
tricb Magistrate was false bo his know- 
ledge or belief. In the absence of any 
such direct evidence it is necessary for 
me to consider whether there are circum- 
stances in this case to show that the 
petitioner when giving information to 
the District Magistrate knew or had rea- 
son to believe that it was false. There 
is nothing on the record bo show that 
tiie petitioner had any malice against 
the Sub-Inspector, There is also nothing 
to show that he had any reason to dis- 
believe the reports made to him by his 
subordinates nor is there anything to 
indicate that the information given by 
him bo the District Magistrate was 
within his personal knowlelge. On the 
contrary the letters written by him to 
the District Magistrate road together 
clearly point out that he was wholly re- 
ly i ng upon tlis rep jrfcs ho had receive I 
from his subordinates. It should also 
he remembered th it there was an appre- 
hension of a serious breach of the peice 
and that the petitioner invoked the pro- 
tection of the District Magistrabo ira- 
pellel not so mach by the desire to in- 
jure any particular oflicer of the police 
as to avert the breach of the peace that 
was likely to take place. It may be 
that in giving tlie District M igistrate 
the information containe 1 in liis letters 
he placed too much confilenee on the 
report of his sub jr.linates. Tliese how- 
ever cannot bo regarded in the circum- 
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stances of the case as evidence of mala 
fides on his part. In fact the whole of 
the record is singularly wanting in proof 
of any mala fides on the part of the 
petitioner against the Sub-Inspector. It 
seems to me therefore that it was not 
open to the learned District Magistrate 
to grant sanction * for the prcsecution of 
the petitioner without having before 
him some material upon which he could 
hold that the information given by him 
was false to his knowledge or belief. I 
therefore set aside the sanction given by 
the District Magistrate to prosecute the 
petitioner and order all further proceed 
ings in the case to be stayed. 

V.S./r.K. Sanction set aside. 
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COUTTS, J. 

Nand Kishore Lal — Petitioner. 

V. 

Kmperoi — Opposite Party. 

Criminal Revn. Appln. No. 65 of 1919. 

Decided on 14th March 1919, 

Criminal P. C. (5 of 1898), S. 369 -High 
Court passing judgment in revision — Rc* 
view is incompetent. 

The ITigh Court has no power to review its 
judgment pronounced in revision in a criminal 
case: 14 Cnl. 42 (F. B.); 10 Bom. 17G {F. B.) 

and 7 All. (jl‘2. Foil.-, S I. C. 30S, Doubted, 

CP 514 O 1] 

S. Sinha — for Petitioner. 

Sultan Ahmad — for the Crown, 

Juclgnnent. — The learned Government 
Advocate raises a preliminary point that 
I have no power to review my order of 
11th March 1919, and in support of his 
contention he refers to tlie rulings in 
F. f-V. Cfihhons, Tn re (l), Quee7i-Empress 
V. C\ P. Fox (2) and Queen Fm 2 >ress v. 
Vurija Charan (3). In the first case cited 
it was held hy a Full Bencli of the Cal- 
cutta High Court tliat a verdict and judg- 
ment of a Division Bench of the High 
Court was final and that as soon as Uiey 
jhad been pronounced and signed, neither 
the Court nor any Boncli of i& had power 
(to revise tlie decision or to interfere witli 
it in any way. In Queen Empress v. C. 
P. Fox (2) it was held that a Division 
Bench of the High Court had no power 
to review its judgment i^ronounced in 
revision in a criminal case and the deci- 
sion was the same in the ease of Queen- 
j, mpress v. Durga Chnrayi (3). In each 

aj I IHSH li Gal.4-i (F. B.) 

.2) L1H81), 10 Boin. l7o (F. B.). 

(;i) 7 M\. G72. 


of these cases it was a judgment of a 
Division Bench of the High Court which 
was in question, and it is not contended 
by Mr. Sinha for the petitioner that this 
view of the law is not correct, but he 
relies on the case of Bibkuty Mohun Boy 
V. Dasimoni Das,si (4) in which it was 
held by a Bench of the Calcutta High 
Court that where a case had been dispos- 
ed of in default of appearance, the Court 
had power to restore the case and fco hear 
and determine it, and he argues that tho 
order of 11th March 1919 cannot be taken 
to be a judgment. I am unable to accept 
this argument. The application was dis- 
missed, not merely because no one ap- 
peared on behalf of the petitioner, but 
because it was pointed out by the learned 
Government Advocate that more than 
two months had elapsed since the date of 
the order which had been passed under 
S. 144, Criminal P. 0., and that there- 
fore the order was no longer in force. 
Whether this view was right or wrong 
does not affect the matter. The point is 
that the dismissal was not merely on 
account of non-appearance but for another 
reason also. The order therefore, al- 
though it does not dispose of the applica- 
tion on the merits, is a judgment. The 
case relied on by Mr. Sinha was one in 
which the application was dismissed 
purely and simply for default, and ib 
does not apply to the present case. I 
may remark however that the view which 
was taken in that case has been dissented 
from by a Full Bench of the Madras High 
Court in the case of Ttanga Bow v. Em~ 
peror (5). In that case it was held that 
no distinction can be made between an 
appeal in which an order is passed with- 
out hearing and one in which there is a 
bearing and that even where a revision 
petition has been dismissed for default, 
a High Court cannot review its order. 
There is thus some doubt even in the 
case of a revision api>licalion which is 
dismissed for default, but the question 
does not really arise because as I have 
already pointed out this application was 
not dismissed only for default. This ap- 
plication for review and for restoration 
of the case is therefore rejected. 

V.S./r.K. Application rejected. 

““(4) (.19031 3 I C. 393. 

(5) iVJVl] 16 I. C. 518. 
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Das, J. 

^O/homed ^lichn — Accussd — Peti- 
tioner. 
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V. 

Emperor — Opposite Party. 

Griininal Miso. No. IS of 1919, Deci- 
ded on 7tli May 1919, against order of 
Dist. Magistrate, Parnaa, D/- 9bh April 
1919. 

(a) Criminal P. C. (5 of 1898), S. 526 — 
application for transfer — Guiding principles 
are apprehension of bias or case prejudged 
by Magistrate. 

A long series of c.ises has established the guid- 
ing principles upon which Courts 6h:)uld invari- 
ably act iu dealing with applicairions for trans- 
fer. These are : ( 1 ) that it is expedient for the 

ends of justice tj transfer a case from the file of 
oue Magistrate to that of an another competent 
to try ic, if, by reason of the words or conduct of 
the Magistrate before whom the case is ponding, 
any party reasonably apprehends that there is 
bias against him iu the mind of the Magistrate, 
though there mav not be iu fact actual bias ; 
(2) the transfer of a case should be ordered when 
there are circumstances which mav reasoaablv 
lead the petitioner to believe that the Magistrate 
has to some extent prejudged the case against 

LP 515 C 2l 

(b) Criminal Trial — Procedure — Shutting 
out questions tending to establish defence is 
illegal. 

An accused ir. eu atled lo ask tuo Court to con- 
sider bi.s defence, wlietlicr true or false, and the 
Court acts illegally iu shultlng out questions 
v. hich t#>nd to establish this defence. [P 516 C 1] 
s^(c) Evidence Act(1872). S, 151— Indecent 
and scandalous questions — When Court may 
forbid and wiien not stated, 

Indoceut ami scandalous fiuestiouo m iv bj 
I)ut ojlbec to sh tke the credit of a witness or as 
rulating to facts in i.ssue, or to determine whe- 
ther or not a fact iu issue existed. If they arc 
put merely to shake the credit of a witness, the 
<.ourt h.is co nplefi* dominion over them and may 
forbi.i such rjuestions, even though they may 
bavo .some boariug on the (jnostion before th'^ 
Couit, liufc if tiiiiv relate to facts in issue or to 
matters iiecjssvry t> be known in order to deter- 


mine whether or not the f tct.s 


irj issue existed 


the Oourt has no discretion to forbid such .iiies- 
tiens, tiiough they may bo indecent or scanda- 

c • J . LP olG C 11 

fdj Evidence Act (1872) S. 1 5 1 —Questions 

in cross examination put to subsequent wit- 
nesses and not to earlier — Admissibility is 
not affectec. Questiiins even scandalous or 
indecent should not be disallowed. 

Where are pm; in cro.ss cxaminatiou 

t> sime of the wit,..^- ; f ;r th* proMcetion 
•V lnc.i nave not h : !ii pn u t > o ir 1 i"r .vi ' it 
is Ih- v. nglit to bo att idled tj 1 , 1,2 ea-e th at’ is 
atioctel and not tuo admissibllitv of tho ii-ios- 
tions, and It i.s no gr jUQd for diiaUowinrr them 
oven though they are scandalous or imb.-cent. 

/ » tr •_! X 516 C 2 ] 

(e) Evidence Act (1372), S. 151— Advo- 
cate s discretion in putting particular ques- 
tion to witness must not be fettered. 

A ivo^ itos fiave .1 n ill _• discretion iu tho con- 


duct of the case of which they are in charge 
and the Court cannot fetter their discretion by 
insisting that their case should be put to this 
witness or that. [P 5 jq q 2 ^ 

ff) Criminal Trial — Intimidating accused 
or counsel is highly improper. 

It is highly improper for persons in charge of a 
pro.secution to threaten or intimidate either the 
accused persons or the pleaders appearing for 
thorn. The position of accused persons is at all 
times of grave anxiety and persons in charge of a 
prosecution should remember that nothing should 
be done by them which m.^y have the effect of 
intimidating tho defence or adding to its anxiety 

-.r 7 -T LP 517 C 11 

M. Huqae and Goitr Chandra Pal — for 
Accused. 

SuUa?i Ahmad — for the Grown. 

Judgment. — This is an application for 
transfer of a criminal case from the Gourt 
of the Deputy Magistrate of Pnvnea to 
some other criminal Gourt. The i>eti- 
tioner complains that the Gourt has 
taken up an attitude svith regard to him 
wnich leads him to believe that he would 
nob get a fair and impartial trial at the 
hands of the learned Deputy Magistrate 
and he accordingly invites this Court to 
transfer tho case to tiie tile of some other 
Magistrate. A long series of cases have 
established that (l) it is expedient for the 
ends of justice to transfer a ease from the 
file of one Magistrate to that of another 
competent bo try it. if, by reason ot the 
wolds or conduct of the TVtagistrato be- 
fore whom the case is pending, any party 
reasonably apprehends tliab there is a 
bias against him in tho mind of the 
Magistrate, though there riny not be in 
fact any actual bias, and (2) t’ne transfer 
ot a case should bo ordered when there 
are circumstancos wliioli may reasonably, 
l^oad the notitioner to believe that the 
Magistrate has to some extent prejudged 
the case against him and will in oonse- 
Muence h> prejadioe<l against hi,ii. As' 
IjusIi, j., sai 1 in t!>e celebrated case of 
Serjeant v. Dale (1) : 

'I'iie law, in 1 i v iu;; down tho stviot rule has 

p>-rh:.rs t. tho motives 
\Nhich inigut b3 snppo.sel to bia,-. tho is 

t.. the ^uscontib:!iti.3s o» bho Htioaot pactic.- <)i,o 

imp>it:inr, object, at all cvcnis. r; l-' clear a\v i\ 
eyorycluMg whioh might ej, eon h.-r sa.>picioa and 
drs rust of the .ribuual, and .o to pr.moLo tho 
f hng of conhclouce in tho administrati m r f 
secuMt;'--' tu social order aud 

These being tlio guiding ruin.djdos ujion 
winch tha G.) irc invari.iMy acts in deal, 
ing witn a()[dicatious of this luituro f 
Ivive to consider whetlier. in the circum 
SMnros of bhj_s case, f siio ild .nrord, < 1 
(1‘ L>877J 2 U. n. i'.. 05 ^' ■ H 



1919 


516 Patna Mahomed Mian v. Empeeoe (Das, Jj 


transfer of this case from the file of the 
Deputy Magistrate of Purnea to that of 
some other Magistrate. The petitioner 
contends before me that the learned 
Deputy Magistrate has not only shut out 
his defence but has prejudged it with this 
result that so far as that Court is con- 
cerned, there is little chance of his being 
able to establish his defence. He says 
that one of the main motives for the 
institution of this case is that Rama 
Murti, the Circus Proprietor, who is the 
real complainant, 

“ was baffled in his attempt to get hold of a 
woman with whom he, the petitioner, is living 
as husband and wife.” 


Now this case may be true or false, 
but it seems to me that be was entitled 
lio ask the Court to consider his case. It 
appears however that the learned Magis- 
trate shut out all questions in cross- 
examination which tended to establish 
this defence. The learned Deputy 
Magistrate, in his explanation to this 
Court, justified the ruling which he 
gave on this point, on two grounds first, 
the questions were scandalous and not 
necessary for the decision of the case, and 
secondly, the suggestions were made at a 
late stage and were not put to the earlier 
witnesses examined on behalf of the pro- 


secution. 

So far as the first ground is concerned, 
the learned Magistrate was clearly in 
error- indecent or scandalous questions 
'mav he put either to shake the credit of 
a witness or as relating to facts in issue 
or to matters necessary to be known in 
order to determine whether or not the 
facts in issue existed. 

ieve“ though they may have 

'deter''minr'*whether or not the facts m 
^ tfn ftxisted the Court has no discretion 
;r"ro:birsuoh Questions, though they 
may be indecent or scandalous. The 
learned Magistrate thought that m a case 
of allege! misappropriation, scandalous 
nLestious should not be allowed to be 
asked But the case of the defence is 
that no one would have heard of this al- 
leged misappropriation if scandalous cir- 
cumstances did not exist It seerns to 
me that the questions related to matters 


necessary to be known in order to deter- 
mine whether or not the facts in issue 
existed and therefore should have been 
allowed to be put. 

The second ground put forward by tbs 
learned Deputy Magistrate is equally 
without merit. It is true that the case 
as suggested by the questions which were 
disallowed was not put to some of the 
earlier witnesses examined on behalf of 
the prosecution. That, in my opinion, 
affects the weight to be attached to the 
case, not the admissibility of the ques- 
tions. Advocates have ample discretion 
in the conduct of the case of which they 
are in charge, and the Courts cannot 
fetter their discretion by insistiny^ that 
their case should be put to this witness 
or that. There may be perfectly good 
explanations why this particular case was 
not put to some of the earlier witnesses. 
If a satisfactory explanation is nob ulti- 
mately given as to why the case of the 
defence was not put to some of the earl- 
ier witnesses, the Gcurfc would be en- 
titled to approach that case with suspi- 
cion, but the stage for explanation had 
not arrived, and the Court was not enti- 
tled to disallow the questions on that 
ground. The learned counsel for the peti- 
tioner says that the Court has already 
made up its mind that the defence must 
be false because it was not put to some of 
the earlier witnesses. Another fact pro- 
minently brought to my notice is the 
note of the learned Magistrate to the 

effect that he 

“did not much value instructions on these me- 
ters from a man of the moral character of the 

accused.” 

In my opinion, the petitioner may rea- 
sonably be apprehensive after this ex- 
pression of opinion that the Court bas 
prejudged his defence. Instructions on 
these matters could only be given by the 
petitioner, and if the learned Magistrate 
does not value these instructions, the 
petitioner may reasonably think that it 
would be worse than useless for him to 
put forward his defence belore the Magis- 
trate trying the case. I think therefore 
that a transfer is expedient in this case. 
I ought to state however that, in ray 
opinion, the Magistrate has no real bias 
against the petitioner. But he has un- 
fortunately used words which are calcu- 
lated to create in the mind of the peti- 
tioner a reasonable apprehension that 
justice may not be done to him. I can- 
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not too strongly press upon the Magis- 
trate that: 

**Dext to the Importuned of deciding a case fairly 
and impartially is the importance of couducting 
oneself in such a manner as to inspire in the 
minds of the parties a coufidenca that nothing, 
but absolute justice would be done to them:** 
see Ij-ilit Mohin Moitra v. Suraj Kanta 
Acharjee (2). 

I have no doubt whatever that the 
learned Deputy Magistrate would have 
tried the jase fairly and impartially, but 
I have also no doubt that, without in- 
tending it, he has unfortunately conduc- 
ted himself in such a way as has created 
in the mind of the petitioner a reason- 
able apprehension that he will not secure 
absolute justice from him. In this view, 
and without casting the slightest reflec- 
tion on the Magistrate, I deem it expedi- 
ent that the cise should be transferred 
from his file. There is one nrattor which 
I cannot pass by in silence. The peti- 
tioner alleges that when the questions 
which were subsequently disallowed by 
the Magistrate wore put on his behalf 
to Krishnarao, Babu Jyotish Ohunder 
Bhatbacharjee, who was appearing for 
the complainant in this case, 

“said something indicating a threat that Rama 
INIurli would take legal stops against the defence 
pleader. ’ 

The learned Magistrate, in his expla- 
nation, denies that Mr. Bhattacharjse 
held out a threat that Rama Marti would 
take legal steps against the defence 
plealor, bub he admits that lie said that 
Rama Marti might further proceed. In 
iny opinion, the <lisbiDction sought to ho 
made by the learned Deputy Magistrate 
is without a dillcroncG. Bihu .fyotish 
Chun ler Bln tbacharjeo is a vakil of stand- 
ing and eminence and, 1 am unwilling to 
believe that ho could have used ex[)res- 
sioDS which have been imputed to him 
by the learned Deputy Magistrate; bub 
I deem it my duty to say that it is highly 
itiiproper for persons in charge of prose- 
cution to threaten or i ntimidate either the 
accused persons or the pleaders appearing 
for them. Tne position of accused persons 
is at all times one of grave anxietv, 
iand persons in charge of pros< 3 (;iitions 
should remember that nottnng should 
be done by them which may hive the 
eflect of intimidating the defence or add- 
iug to its anxiety. i direct that the case 
be braijsferre I to the file of tlie District 
Magistrate of Bliagaipore. who svill either 

(2) LiyOl] 28 Oil. 70J. 


try it himself or make it over to some 
officer competent to try it. 

v.S./r.K. Case transferred. 
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Das, J. 

Dawarka Prasad and others — Plain- 
tiffs — Appellants. 

V. 

Makhu hal — Defendant — Respondent., 
Appeal No. 479 of 1918, Decided on 
9th July 1919, from decision of Sub- 
Judge, Monghyr. 

(a) Civil P C. (5 of 1908), O. 26, R. 9— 
Court can hold local inspection only for the 
purpose of understanding evidence and for 
no other purpose. 

Order 2G, B. 9, Civil P. C , gives no power to a 
Court to itself hold a local inspection. A Judge 
can only bold such inspection for the purpose of 
understanding the evidence and for no other 
purpose. He must decide the ca^e on the evi- 
dence adduced before him, and if he finds that 
complete justice cannot be done without a Iccai 
investigation, he has power under the rule above 
quoted, to appoint a commi.'ssion for this purpose; 
the fact that the plaintiff has not applied for 
this to be done, does not relieve the Judge of the 
duty imposed upon him of having before him all 
the material available which is ncce>sary for the 
determination of the point at issue between the 
parties. 21 

(b) Civil P. C. (5 of 1908), o. 26. R. 9— 
Appellate judgment based on result of local 
inspection made by trial Court — Judgment is 
not legal. 

The judgment of a lower appellate Court, based 
entirely upo-i a local investigation conducted by 
the Judge of tlic Court of first instance himself 
cannot be sustained in second appeal. 

LP 519 c n 

Harendra Nath Sen — for Appellants. 

Jagannath Prasad — for Respondent. 

Judgment. — This appeal arises out of 
a suit brought by the api)el)ants for 
ejectment of the respondent from the 
land in dispute, on the ground that the 
delendant lias use! the land in a manner 
wliich renders it unfit for the purposes of 
the tenancy In other words, the suit 
was a suit under the jfi-ovisions of S 155, 
Bon. Ten. Act. Now the complaint, of 
the plaintills is that the defendant Itas 
erected a structure on six cottahs of agri- 
cultural iand which the defendant pur- 
chased from one Pliagu, who was the 
original tenant. Tiie defendant on the 
other liand maintains that the structure 
was nob raise i on tlio six cottalis cf land 
which ho purchased from I’liagu, l^ub on 
one coLtah of land wliich vvas let out to 
the flefendant for building his house and 
which adjoins the six cottahs. The Court 
of first instance thought that it was dilli- 
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culb fco say exactly whether the disputed 
houses stand over the disputed land or 
over one cottah of land which was settled 
with the defendant. He however held a 
local inspection and, as a result of his 
local inspection, came to the conclusion 
that a portion of the house stood on the 
six cotfcahs of land but that the remain- 
ing portion of the house stood on the 
one cottah of land. In the result he 
granted a modified decree to the plain- 
tiffs. There was an appeal by both par- 
ties to the lower appellate Court. The 
respondent complained that the Court of 
first instance was incompetent to grant 
any decree at all in favour of the plain- 
tifis. The respondent 3 appeal succeeded 
before the lower appellate Court. The 
appellants on the other hand maintained 
that the lower appellate Court should 
have granted them a decree for ejectment 
under S. 155, Ben. Ten. Act. The lower 
appellate Court says this: 

The leai'iied lower Court made a careful local 
inquiry and was satisfied that these other struc- 
turo.> do not stand on the six cottahs. I do not 
see how the aupellant’s couteation can be ac- 
cepted.” 

It is clear to me therefore that the 
lower appellate Court relied entirely 
lUpon the local investigation conducted by 
the Court of the first instance. The 
(luestion whether a Court is entitled, 
'under the new Civil Procedure Code, to 
hold a local inquiry himself has been 
jraised in several enses, hut so far as I 
know^, has not yet been decided. So 
far as the Bnglish cases are concerned, it 
is clear that a Court is not entitled to 
iiold a local inspection inasnmch as it 
may hamper the Court in coming to a 
conclusion on tlie evidence before it. But 
the Civil Procedure Code of 18S2 did, un- 
doubtedly, empower a Court to hold a 
local inspection, but O. 26, R. 9, which 
in my opinion, is a complete Code on the 
subject, gives no power whatever to a 
Court to hold a local inspection. ^ The 
jioint is an interesting one and it is in- 
teresting to co;ni)are the wording of 
S. 392 of the Code of 1882 with the 
wor<iing of O. 26, R, 9. 8. 392 of the 

Cede of 1882 provided as follows: 

“In any suit or proceeding in \Yhich the Court 
deems a loc.al investigation to be requisite or 
proper for the purpose of elucidating any matter 
in dispute, or of ascertaining the market value 
of any property, or the aiiiouut of any mesne 
profits, or d.'tmagos or annual net profits, and 
the same cannot be conveniently conducted by 
the Judge in person, the Court may issue a 
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commission to such person as it thinks fit direct- 
ing him to make such investigation and to re- 
port thereon to the Court.” 

Order 26, R. 9, however provides that: 

‘‘In any suit in which the Court deems a local 
investigation to be requisite or proper for the 
purpose of elucidating an y matter in dispute, or 
of ascertaining the market value of any property 
or the amount of any mesne profits, or damages 
or annual net profits, the Court may issue a 
commission to such person as it thinks fit direct- 
ing him to make such investigation and to report 
thereon to the Court.” 

It will be noticed that the words oc- 
curring in S. 392, viz., “and the same 
cannot be conveniently conducted by- the 
Judge in person” have been altogether 
omitted in O. 26, R. 9, and it is with 
reference to this that Mookerjee, J., in 
the case of Rai ICishore Ghose v. Kumu- 
dini Kanta Ghose (l) says as follows: 

‘‘It may be pointed out however that O. 26, 

R. 9 of the Code of 1909, which corresponds to 

S. 392, omits the words ‘and the same cannot be 
conveniently conducted by the Judge in pereon’ 
and when R. 9 requires to be coustrued, it may 
be a matter for argument that the intention of 
the legislature wa.s to adojt t le English rule.” 

The Baglisii rule, as I have said before, 
does not allow a Judge to hold a local 
inspection hiraSelf. But vvhether under 
the now Code a Judge is entitled to hold 
a local inspection or not, it is perfectly 
clear that he can only hold it for the 
purpose of understanding the evidence 
and for no other purpose. He must still 
decide the case on the evidence adduced 
before him, and if he finds that it is im- 
possible to decide the case on the evi- 
dence before him he has ample power 
under O. 26, R. 9. to issue a commission 
to such person as he thinks fit to make 
sucli investigation and to report thereon 
to the Court. Theoomplaint oftheOourtSj 
below has been that the plaintiffs did not; 
apply for issue of commission, but in my. 
opinion, if the Court thought that it was' 
impossible for it to determine the ques-' 
bion at issue between the parties without 
a local investigation, it was not only 
competent to him to issue a commission, 
but it was his duty to do so, and there 
can be no doubt that the Court of first 
instance undoubtedly thought it could 
not do complete justice between the par- 
ties without local investigation. The 
fact that he himself conducted the local 
investigation shows conclusively that in 
his opinion complete justice could not be 
done without such an investigation. 

(1) [1912} 14 I. C. 377. 
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The learnoc) vakil appearing on behalf 
of the res^jondent argues that the Court 
of first instance decided this case not 
only on the result of his local inspection 
but on the evidence adduced before it. I 
am unable to agree with the learned vakil 
on this point. But whatever may have 
been the opinion of the Court of first 
instance, it is to my mind clear beyond 
doubt that the lower appellate Court 
based its decision on the local inspection 
held by the Munsif and on nothing else. 
In my opinion this judgment cannot be 
sustained, I would therefore allow this 
api)eal and remit the case to the lower 
appellate Court with a direction that the 
lower appellate Court should remit it to 
the Court of first instance in order to 
enable it to decide the questions at issue 
between the parties. If the Court of first 
instance thinks that it is unable to de- 
cide the case without a local investiga- 
tion or if the plaintiff makes an applica- 
tion before it for the issue of a commis- 
sion, tlien the Court of first instance will 
liave power under O. 26, R. 9, to issue a 
commission to such person as it thinks fit 
for the purpose of holding a local investi- 
gation and to make a report to tlie Court. 
The appellants are entitled to the costs 
of tins appeal and of the appeal to the 
lower appellate Court. The costs in- 
curred in the Court of first instance will 
abide the result and will be disposed of 
by that Comb. Tlio parties will not be 
permitteil bo adduce any further evidence 
before the Court of first instance either 
on the (luestion of damage or on any 
other question at all. 

v.s./ii.K. Ai}i^eal allowed. 
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Mulliciv and JwaT;.\ 1’uasad. J.T. 

Ilari Singh and others — Petitioners. 

v. 

Kanchan 'Mahto — Opposite Party. 

Criminal Revn. No. 106 of 1919, Deci- 
ded on 26rd dune 1919, against order of 
Disb. Magistrate, Monghvr, I)/- 24bli 
April 1919. 

(a) Penal Code (1860). S. 430 — Guilty 
knowledge is essential. 

CJuilty knowledge is essential to a conviction 
for the <;ffcnce of mischief, and, in the absence 
of any consideration or discussion of the circum- 
stances and the rcasonablcne.ss or otherwise of 
the act of an accused per.son. it is itnpos.^iblo to 
uphold a conviction for that offence. |_P f*'21 G 1] 

(b) Riparian Rights — Extent of — Others* 
rights should not be infringed. 

A riparian proprietor can only take for the 
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purpose of irrigation so much water as is neces- 
sary without materially diminishing what is to 
be allowed to descend, and the quantity of water 
that can be abstracted and used without infring- 
ing that essential condition must in all cases bo 
a question of circumstances, depending mainly 
upon the size of the stream and the proportion 
which the water taken bears to the entire 
volume. IP 520 U 2] 

Manuk Jay asiocil and Zr. M. Gang^dy 
— for Petitioners. 

Purnendu Narayan Sin/m and Murari 
Prasad — for the Crown. 

Mullick, J . — This application for revi- 
sion arises out of a dispute regarding 
irrigation rights in a natural stream cal- 
led the Bagra, which flows northwards 
from the Kharagpore hills and passes at 
one stage of its course through Perganna 
Sahroi, which belongs to the Raja of Ba- 
naili. In this portion the villages both on 
the right and loft bank of the river are 
in the possession either of the Banaili 
Raj itself or in that of the mukarraridars 
of the Banaili Raj, and those claiming 
under the mukarraridars. The river then 
leaves Perganna Sahroi and enters Per- 
ganna Ilaveli Kharagpore, which is the 
property of the Maharaja of Darbhanga. 
It has boon found as a fact that as soon 
as it enters this perganna, the bed of it 
lies wholly within the boundaries of that 
perganna and that tlie villages on its 
east bank appertaining to Perganna 
Saliroi have no claim to any ])ortion of 
the bed of the river. In October last 
the mukarraridar and his tenants put up 
a bund across the river at a place called 
Jamhat and by cutting a channel from 
the eastern bank of the river irrigated 
certain villages belonging to the niukar- 
raridar. Thereupon a tenant of a village 
upon the bank of the river in that por- 
tion which flows through perganna 
Havoli filed a complaint before the Magis- 
trate cliargirig the mukarraridar and his 
tenants with mischief under S. 430, 

I. P. C. The result was that the accused 
were convicted and sentenced to a fine of 
of Rs. each. 

The learned Sub. Deputy Magistrate 
who tried the case found that the mukar- 
raridar liad no riglit to use any of the 
water of the stream for irrigation pur- 
poses anywhere above the point at which 
the river entered Perganna Haveli 
Kharagpore and that liio construction of 
the bund was made witli the intention of 
causing wrongful loss to the lower ripa- 
rian proprietors. On appeal the leanred 
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District Magistrate has affirmed that 
finciing, but in the concluding portion of 
his judgment he says: 

That even if the version given by the accused 
is true they are guilty of mischief, because they 
have taken the bulk of the water in the stream.” 

Tiie case for the accused in the trial 
Court was that the stream had two 
branches one of which alone they had 
obstructed and that their user was, hav- 
ing regard to the nature and circum- 
stances, reasonable and sanctioned both 
by Common law and by prescription. 
The;e is no finding by the trial Court on 
any of these points. But the conviction 
proceeds mainly upon the finding that 
the Banaili Raj had no right whatever 
to take water for irrigation purposes 
from the river at all. The learned Sub- 
Deputy Magistrate and the learned Dis- 
trict Magistrate have both based their 
decisions upon a judgment of the assis- 
tant settlement officer given in 1907. 
Now if this decision were correct, it 
would probably he easy to say that the 
accused could nob have had any bona fide 
belief that they were entitled to use the 
water at Jamhat. But I am unable bo 
see from the judgment of the assistant 
settlement officer that there was any 
clear finding that the bed of the river 
above the point at which it enters Per- 
ganna Ilaveli w^as the property of the 
Maharaja of Darbanga, or that the Raja 
of Banaili had no right to exercise his 
rights as a riparian proprietor over any 
portion of it. The assistant settlement 
Officer was concerned to decide the bound- 
ary between certain villages lying on the 
west in Perganna Haveli, and on the 
east in Perganna Sahori, and he came to 
the conclusion thatas in the Revenue Sur- 
vey map the river was within the former 
Perganna the Maharaja of Darbhangahad 
a bot-ter title than the Raja of Banaili 
to the whole of it. In order to support 
his decision upon the question of title 
with regard to this portion of the river, 
the assistant settlement officer went 
into the question of irrigation rights 
and he found that the tenants of the 
Banaili Raj were not entitled to exer- 
cise any of the rights of riparian pro- 
prietors in respect of this portion. Bub 
I cannot find any clear finding that in 
resiiect of every other portion of the 
river the Maharaja of Darhhanga and he 
alcmo was entitled to exercise irrigation 
rights to the exclusion of other riparian 


owners. Therefore in my opinion, in 
the absenee of any authority for holding: 
that in regard to that portion of tbe^ 
river which is now in dispute the riparian* 
owners have lost their rights, it seems 
to me that the case must be judged upon 
the Common law of this country. 

The case as to prescription has nofc 
been established but it certainly has to 
be shown that the accused are not en- 
titled to exercise the ordinary rights 
which are enjo^^ed by riparian owners 
in this country in respect of natural 
streams flowing past the lands occupied 
by them The law in this respect has 
been laid down in a number of rulings 
of which it is necessary only to cite 
BeWhadar Pershad Sitigh v. Sheikh Bar- 
kat AH (l). Tbeir Lordships in this 
case approve of the general principle 
that a riparian proprietor can only take 
for the purpose of irrigation so much 
water as is necessary without materially 
diminishing what is to be allowed to 
descend and the quantity of water that 
can be abstracted and used without in- 
fringing that essential condition must 
in all cases be a question of circum- 
stances depending mainly upon the size 
of the stream and the proportion which 
the water taken bears to the entire 
volume. And Mookerjee, J., cites in 
support an American case: Harris v. 
Harrison (2), in which occur the follow- 
ing observations: 

“A riparian owner is entitled only to the 
reasonable use of natural water for irrigating 
bis land, although such use may appreciably 
diminish the flow down to the lower riparian 
propri**tors; the larger the number of ripariart 
proprietors wboge rights are involvedlhe greater 
the difliculty of udjustment, the length of the 
stream, the volume of water in it, the extent of 
each ownership along the banks, the character 
ef the soil owned by each contestant, the area 
sought to be inigated by each; all these and 
manv other considerations must enter into tbe- 
solution of the problem but one principle i& 
surely established namely, that no proprietor 
can ab-orb all the water of the stream so as to 
allow none to flow down to his neighbour.” 

In this case there is no finding by the- 
triil Court that the accused have ab- 
sorbed the whole of the water. The 
learned District Magistrate does find 
that the accused have absorbed the bulk 
of it, but in the absence of any consi- 
deration or discussion of the circum- 
stances and the reasonableness or other- 
wise of the user made by the accused, 

(l) l.iy071 11 o. W. N. 85. 

(•2) 93 California 076=29 Pacific 325. 
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\t is impossible for us to say that they 
acted with that guilty knowledge which 
is essential to a conviction for the of- 
fence of mischief. Indeed the Courts 
below appear to have been mainly in- 
fluenced by their decision that no part 
of the water could legally be used by the 
accused. In our opinion this finding is 
not based upon any legal evidence and 
therefore the convictions and sentences 
must be set aside. The fines, if paid 
will be refunded. 

Jwala Prasad, J. — I agree. 

V’.S./r.k. Convictions set aside. 

A. 1. R. 1919 Patna 521 

Das, j. 

Mangar Singh — Defendant — Appel- 
lant. 

V. 

Bhaj'at Prasad and others — Plaintifl’s 
— Respondents. 

Second Appeal No. 1383 of 1917, De- 
cided on 4th April 1919, f rorn decision 
of Sub-.Tudge, Muzatfarpur. 

fa) Civil P. C. (1908), O 41. Rr. 17 and 19 
^ Pleader for appellant having no instruc- 
tion Judge should dismiss appeal leaving it 
Open to appellant to apply for re*admission. 

Where the I'lyader for an .apfiellant iutimatts 
to the Court that ho has no insiructious to argue 
the appeal, the proper course for the Judge is to 
dismiss the appeal under O. 41, R. 17 . Civil 
P. C., so that the appellant may have an oppor- 
tunity of apidying for te admission of his appeal 
under O. 41. R. 19. (^p 5210 21 

• (b) Civil P. C. (1908), 0.41, R 31-Suffi- 
cient judgment. 

A more general statement that on a perusal 
of all the evidence in the case the Court is satis- 
fied as to a certain s.t of facts is not a suaicicnt 
judgment within the meaning of the Itw. 

LP 521 C 21 

L. K. Jha — for Appellant. 

liagho Prosad and Awadh Behari Cho- 
for Respondents.' »■ 

Judgment. This appeal comes be- 
fore me from the judgment of the Sub- 
ordinate Judge of Muzart'arpur and arises 
out of a suit brought by the rosi)ondent 3 
for recovery of possession of the land, 
whicli is the subject-matter of the suit, 
on the allegation tliat defendants 3 to 5 
liad no right to transfer the said land by 
executing a iimkarrari i>abta in favour of 
defetulant i. Jb appears that on tlio 
date when tlie appeal canje on for ho u-- 
ing before tlie learned Subordinate Juilge, 
bju3 appellant was personally present in 
Court l)ut iiis vakil stated that he had 
no instructions to argue tlie appeal. I 
think the Subordinate Judge would have 


been right under those circumstances 
to dismiss the apijeal under O. 41, R. 17, 
of the Code, leaving it open to the appel.^ 
lant to apply for re-admission of the ap-! 
peal unier O 41. R. 19; but the Sub- 
ordinate Judge did not take this course. 
He asked the vakil for the respondent to 
deal with the main facts and features of 
the case and the learned vakil having 
dealt with the case from his ovvn point 
of view, the Subordinate Judge held that 
the appeal was without substance and 
dismissed it with costs. 

It has been held by this Court in the 
case of Mubarak Iliissatn v. Stjed Shah 
Hamid Hussai^i (l), that a mere general 
statement that on a perusal of all the 
evidence in the case the Court is satished 
as to a certain set of facts is not a suffi 
cient judgment within the moaning of 
the law. In the present case the learned 
Subordinate Judge has bestowed only one 
line to the whole case, and I am unable 
to hold that this is a judgment in accor- 
dance with law. But it is argued by the 
learned vakil for the respondent that in 
substance the dismissal is under O. 41, 
R. 17, and that he need nob have expres- 
sed any opinion on the merits of the 
case at all. I do not agree with this con- 
tention, because the form of the judgment 
made it impossible for the appellant to 
apply before the Subordinate Judge for 
re admission of the appeal under O. 41, 
R. 19. If he had dismissed tlie appeal 
under O. 41, R. 17, it would Iiave been 
possible for the appellant to come bo the 
Court and ask the Court to re. admit the 
appeal under 0.41, R 19. But the 
coarse adopted by the learned Subordi- 
nate Judge did ncib leave any option to 
the appellant. He had to come to this 
Court in order to show that tlio judg- 
rnenb of the learnt^d Subordinate Judge 
is nob in accoi dance with law. The 
case must therefore ha remanded to the 
lower appellate Court fordisposal accord- 
ing to law. I think the api)ell int is en- 
titled to the costs of this appeal. Costs 
of the Courts below will abide the re- 
sult. 

^'_s./h.K, Case remanded , 

(i; LiJiT) 38 I. C. 509. 
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Atkinson, J. 

Sukhfleo Missii — Petitioner. 

V. 

'^lonoolal SaJuc — Opposite l^arty. 

Criminal Kevn. No. 16 of 1919, Oeci- 
6ecl CD 23r(l .iune 1919, against order of 
Dist. "Magistrate, Purueah, D/- 7th danu- 
arv 1919. 

Criminal P. C. (1898), S. 195 — Notice to 
accused is not essential but desirable — Omis- 
sion to give notice is not illegality — Proceed- 
ings are not vitiated for want of notice. 

Although the issue of a notice to the accused 
is not legally essential to validate a sanction 
granted under S. 195, nevertheless in common 
tnorai propriety it is desirable, as a matter of 
practice and prudence and in common fairness, 
that a person who is sought to be prosecuted 
should have notice of the fact that an applica- 
tion has been made for his prosecution under 
the provisions of that section, and it is in accor- 
d.ancc with the traditions of the adminis-tration 
of justice that such person should be permitted 
to show cau^o against the grant of sanction for 
his contenipliited prosecution, but au omission 
to give such notice is not an illegality which 
would wholly vitiate an order granting sanction. 

Ll^ 5*22 C 2] 

•S. P. Varynti- — for Peftitionor. 

A. Mnjid — for Opposite Party. 

Judgment. — The i:)etition 0 r Sukhdeo 
Missir seeks in this application to have 
the order of the District Magistrate of 
Pnrnea, dated 7th January 1919, set 
aside. The order of t.he District Magis- 
trate was an order under b. 195, Crimi- 
nal P. G., ;?ranting sanction for the pro- 
secution of tlie petitioner with another 
tinder S. 211 read with S. 109, I. P. C. 
It appears tiiat tlie petitioner and one 
Malvihir Saliu instituted a suit against 
one Manoo fral Sahu for wrongful con- 
finoruent and extortion of money. The 
suit was dismissed and Monoo Ijal Sahu 
apj>lied to the learned Sub-Deputy Ma- 
^(istvate who trind tlie (Mse for sanction 
to prosecute Mahalti r B<i.hu and Sukhdeo 
Missir under S. 211. T. P. C. The learn- 
ed Sub-Denutv Maj»isbrate on 23rd 
November lOlS declined to f?rant the 
sanction applied for. Accordingly Monoo 
’ual Sahu applied to the District Magis- 
trate of Parnea for sanction to prosecute 
i.lie [letitioner and Mahahir Sahu, and the 
learned Magistrate, by the order to which 
1 have refei jod, granted the sanction in 
the form requested l)y the petitioner be- 
fore him. 

Tlio learnod District Magistrate how- 
ever passed the order of ith January 
1919 without serving any notice upon 
the parties to be affected thereby requir- 


ing them to show cause why sanction 
should not be granted. Strictly speaking 
in my opinion on the interpretation of 
S. 195, Criminal P. G. the service of a 
notice upon the person against whom a 
sanction to prosecute is applied for is 
not essential as a legal necessity to vali- 
date a sanction granted by the author!- 
, ties specified in S. 195. The trend of 
authority seems to be in favour of this 
view. The rulings in support of this 
conclusion are reported as Queen-Em- 
press V. SJieiJc Beori (l), Govindu, In the 
matter of (2), ]\Iangar Ham v. Behari (3) 
Inayat AH v. Mohar Singh (4), Bal 
Gangadhar Tilak, In re (5), Emperor v. 
Taba7‘ak Zaman Khan (6) and Krishna- 
niind Das v. Bari Hera (7). No doubt 
although notice is not legally essential to 
validate a sanction granted under S. 195, 
nevertheless in common moral propriety 
it is desirable as .a matter of practice and 
in common fairness that a person who 
is sought to be prosecuted should have; 
notice of the fact that an application hasj 
been made for his prosecution under the 
provisions of S. 195, Criminal P. 0., and 
it is in accoivlance with the traditions of. 
the administration of justice that suchj 
person should be permitted to shovv cause 
against the grant of sanction for his con- 
tomjdated prosecution. The learned 
District Magistrate failed in this case to 
give tlie petitioner notice of the applica- 
tion for sanction made to him: but, in 
my ot>inion, that omission, although it 
may have been improper, was not an 
illegality which wholly vitiated his order 
sanctioning the prosecution of the peti- 
tioner for an offence under S. 211, 

T. P. 0. 

Monoo fial Sahu instituted criminal 
proceedings ag-iinst the petitioner and 
Mahabir Salm on 15th March 1919 under 
S. 211 read with with S. 109, I. P. C. 
The petitioner was arrested owing to his 
non-appearance under a warrant and 
brouglit before the Court. The peti- 
tioner alleges that this was the first time 
tl^ab he became asvare that sanction for 
his i)roeecution liad been granted. The 
petitioner was admitted to bail and from 
time to time thereafter he seemed to re^ 

(1) 10 Mild. 2:12 (F. ib). 

(“j) 20 Mad. 592. 

(:^) IS All. S5S. 

(•i) Ll-'05l V8 AU. 142=2 Or. L. J. 59B. 

(5) ! 19021 4 Bom. L. R. 750. 

(n) [\90S^ 90 All. 52=6 Or. E. J. 396. 

(7) L1S801 12 Oal. 53 (F. B.). 
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cognize thab the Criminal Court was 
legally and properly seised of the prose- 
cution against him, because he applied 
from time to time for adjournments and 
it was nob until 14th May that an appli- 
cation WAS filed by the petitioner asking 
for time, when for the first time he ex- 
pressed his intention to apply to the 
High Court to quash the order sanction- 
ing his prosecution dated 7th January 
1019. Kvenbually on 27th May bh« peti- 
tioner applied to two Julges of this 
Court, who directed that notice should 
issue with a view to setting aside the 
order of the District Magistrate and stay- 
ing proceedings in the criminal matter 
pending the disposal of this application. 
In my opinion to grant this i)etition 
would serve no useful purpose. If iu- 
deeil the sanction had been granted owing 
t.o some technical legal error, I would 
Viave yielded to the argument of Mr. 
\ari-na. However inasmuch as only a 
moral impropriety in the manner and 
tnothod of procedure has been committed, 
I do not feel justifiel now, having re- 
gard to the very great lapse of time that 
lias taken place, in staying the criminal 
proceedings that have hson instituted 
from continuing, by setting aside the 
order sanctioning the petitioner’s pro- 
secution. In my opinion the petitioner 
acquiesced in the order thab was made 
and between (Ith April and llbli May ho 
never suggested directly or indirectly 
that any infirmity attached to the order 
of the learned District Magistrate. 

riio petitioner seeks to justify his <lo- 
lay in applv to this Court from Gt!i April 
to 27th May on the ground that he was 
seriously ill. Beyond this loose and 
general statement referred to in the poti- 
tioii and corroborate! hy t’ne allilavit to 
the petition, there is no evidence to sliow 
what WAS thi3 ailment the petitioner was 
.siillering frorn, nor lias any medical evi- 
. fence been a.Mueol to show tliat the 
petitioner was in fact ill. (living due 
consi'leration to the various topics ad- 
dressed bo mo hy the learned counsel ap- 
pearing on helialf of the petitioner. I arn 
sabisliod that this is not a propoi* case in 
wliic’i I should set aside the order sanc- 
tioning tne petitioner’s prosecution. .Nc- 
cordinglv J refuse this applic ibion. 

V.S./u.fC. Oriler set aside. 
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Atkinson and Das, JJ. 
AXuneshwar DiUta — Plaintiff — Appel- 
lant. 


V 


kailash Pali and others — Defendants 
— Respondents. 

First Appeal No. 124 of 1917, Decided 
on 14bh March 1919, from decision of 
Sub-Tudge, Saran, D/- 7th February 
1917. 

Civil P. C. (1908h S. 66 — Mortgage decree 
— Purcliase for judgment-debtor’s benefit — 
Suit by judgment-debtor to recover property 
from purchaser is not maintainable. 

A mortgage decree having been obtained against 
the plaintifi the latter came to a verbal arrange- 
ment with the decree-holder whereunder on pa\'- 
uient of a certain sum the decree was assigned ta 
one K. It was arranged that K should execute 
the decree and purchase the mortgaged property 
hisDsolf, but that on payment of a certain sum he 
should reconvey it to the plaintiff. In a suit by 
the plaintiff to enforce this agreement: 

Held-, that the suit was barred bv S. CO. 

LP 520 C 1] 

PerrnesJiwar Dai/al — for Appellant. 

2iai Trihhuvan Nath SaJiai and Radha 
liadhesh Si7iha — for Respondents. 

Judgment. — T'nis first appeal comes 
before us from a decision of the learned 
Subordinate Judge of Saran, dated 7th 
February 1917. The plaintiff claimed by 
his plaint that upon payment of a sum of 
Rs. 1,000 to the dofendaiibs, or such other 
sum as might be declared hy the Court to 
1)0 properly payable, tiio plaintiff may be 
declare I entitled to and be restored to 
possession of the lands in suit and tliat 
the defend.vnts may be required bo execute 


in hi.s favour a conveyance of 5 arinas 7 
pies odd kismab of M luza llasanpurva 
aud 5 annas 1 pies kismab of Mauza 
Endawli bearing Tauzi No. 4987, being 
the lanrls forming the subject matter of 
this litigation. The learned Judge who 
brio] this case dismissed the suit on a 
point of law, viz. on the grounil that the 
suit was nob maintaiaal)le, tV»G same being 
barred by tlio provisions of S. 6G, Civil 
1*. C. The facts lie within a very narrow 
comi)a35 and may he stated sliortly. 

Tne plaintiff in the year ls99 executed 
a^ inortg-ig3 in favour of a man called 
llalchand ilajjam. Apparently the plain- 
tiff was also indebted to many other 
T^Ialiaj ins. Ji-ilcliaiid as moregageo oi)lained 
a flejroo against the plaintiff on I2b}i 
May lyjO for the sum of Rs. 1.G97. A 
verbal arrangeinenb was come to between 
the plaintiff and the nei)how of the plain- 
tiff s wife the present doteudanc 1, Kailash- 
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pafci, with a view fco arriving at a sefctle- 
raenb in satisfaction of the mortgage 
decree which had been obtained against 
the plaintiff on 12th May 1899; the 
decree- holder being willing to accept in 
round numbers the sum of Rs. 1,500 in 
full satisfaction of his decretal debt. The 
terms of this verbal arrangement were 
that the piaintift, as judgment-debtor, 
should pay the sum of Rs. 500 and the 
balance of Rs. 1,000 should be paid by 
defendant 1 to the decree-holder, and 
that he should assign to Kailashpati 
the mortgage-decree, and as such assignee 
Kailashpati should be entitled to execute 
the decree in the event of the plaintiff 
failing to pay the balance* ascertained to 
be due thereon. The decree was assignee 
by the original decree-holder to Kailash- 
pati on 11th February 1903. On 6th 
August 1903 the decree so assigned to 
Kailashpati, nephew of the plaintiff, was 
executed hy him, but prior to the execu- 
tion of the decree it was agreed by the 
plaintiff on the one hand and Kailashpati 
on the other that the mortgaged property 
should be biought to sale in execution of 
the decree and that Kailashpati, the 
defendant, should by arrangement be 
dsch^red the purchaser thereof upon the 
terms and understanding that the plain- 
tiff should remaiu in possession of the 
mortgaged property, and that when the 
plaintiff paid to Kailashpati the sum of 
Ks. 1,000 or any other sum that might 
be found to be due on the foot of the 
decree, that then, and in tliat e\ent, 
Kailashpati should assign by deed the 
title to tlie Ian. Is so purchased by him in 
execution of the decree to the plaintiff 
discharged from all liability under the 


mortgage decree. 

On tliese facts the learned Judge was 
of of>inion that this suit was barred hy 
ithe previsions of S. 66, Civil P. O. Tiie 
plaintiff in liis plaint is very outspoken 
relative to the facts of this case and the 
nature of the agreements made between 
him and defendant 1. In para. 5 of the 
plaint it is alleged tliafc the plaintiff was 
in the year 1899 indebted to many Maha- 
jaiisand that oneBalchand was endeavour- 
ing to acquire his property. The nature 
of'^the ji rangenient, wliich, it is alleged, 
the plaintiff had arrived at with his 
nephew Kailashpati as stated in the plaint 
indicates clearly that the inlention of 
these two persons was io make an agree, 
ment which would in effect preserve 


the plaintiff’s property for the benefit of 
the plaintiff, while at the same time 
defeating the plaintiff’s creditors’ rights 
in realizing his (the plaintiff’s) property 
and whereby they might satisfy and dis- 
charge the debts due to them. The 
plaintiff further alleges in his plaint 
that the verbal contract that was made 
between Kailashpati and himself with 
reference to the purchase of the property 
in suit w’as in fact what has been termed 
partly performed; because he, the plain- 
tiff, remained in possession of the lands 
purchased by Kailashpati from the year 
1903 up to December 1914, and that du- 
ring this period of time half the rents 
and profits accruing from the lands m 
suit were applied and paid to Kailash- 
pati as and for interest in respect of the 
money which he had advanced at the timo 
that the decree was assigned to him by 
the original decree-holder; and the other 
half applied hy the plaintiff for his own 
use and benefit. 

The whole tenor of the plaint, which 
discloses the plaintiff s case, is that the 
transaction and agreement effected bet- 
ween Kailashpati and himself was for his 
(the plaintiff’s) benefit and that Kailash- 
pati was merely a colourable purchaser 
for the benefit of the plaintiff to enable 
him to defeat his creditors in the enfor- 
cement of their rights. S 66, Civil P. 
0., provides as follows: 

“Nosuit-^hall be maintained against any 
claiming title under a purcliaso certided by the 
Court in such manner as may be prescribed on 
the ground that the purchase was made on be- 
half of the plaintiff or on behalf of some one 
through whom the plaintiff claims. 

This section is materially different from 
S. 317 of- the prior Code, and in its re 
suit it comes to this: that no person can 
claim a title as against a certified pur- 
chaser at a sale in execution of a civil 
Court decree inasmuch as such certificate 
is made conclusive evidence of the title 
of such purchaser, and consequently no 
suit is entertainable in any Court framed 
or designed to impugn or qualify the na- 
ture of the interest acquired by such 
certified purchaser. The obvious inten- 
tion of 8. 66 of the piesent Civil Pro- 
celure Code is to strike at the root of 
what is generally known as_ beuami 
transactions. Benanii transactions are 
no doubt not illegal in themselves, but 

bv the Civil Procedure Code the legisla- 
ture intended that S. 66 should operate 
to prevent Courts of justice from granting 
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relief in aid of titles which were concei- 
ved in fraud and designed to hinder hon- 
est claimants in realizing and enforcing 
their rights and dues. The learned Judge 
who decided this case was emphati- 
cally of opinion that the plaintiff was not 
entitled to the relief he sought in this 
suit, inasmuch as the contract made bet- 
ween Kailashpati and himself was merely 
a colourable device which was never 
acted upon or intended to be acted upon; 
and in supi^ort of this view the learned 
Judge relies on the fact that the plaintiff 
from 1903 to December 1914 remained in 
possession of the property and never in 
any way sought to enforce the alleged 
contract as against Kailashpati, and that 
the whole transaction was a colourable 
pretence and sham. 

It has been argued before us that this 
case does not come within the prohibi- 
tory provisions of S. 66, Civil P. C., in- 
asmuch as it is merely a 'case in which 
the plaintiff seeks relief from this Court 
by way of specific performance of a con- 
tract referable to the purchase of land 
made between the plaintiff 'and the de- 
fendant. If that argument were well 
founded, in my opinmn there would he 
no benami transaction that could not be 
readily effected and the provisions of 
S 66 evaded and rendered inoperative 
and void. I can see a marked distinction 
between a case where a purchase of land 
is made, founded on an agreement which 
is designed to enable one person to pur- 
chase property ostensibly in his own 
name, but in reality and in fact for the 
benefit and advantage of another, and a 
case vvliore a person honestly buys landed 
property for himself, but subsequently 
desires and agrees to sell the property to 
another. If the facts of each particular 
case justify the conclusion that the latter 
was the true tenor and nature of the ag- 
reement arrived at between the parties, 
then £ would say that very possibly a 
claim basel on such an agreement would 
bo Sf)eciliGilly performed by the civil 
Courts. However I am satisfied in this 
case, beyond any reasonable doubt, that 
the whole transaction, as disclosed by the 
pliiintiff’s plaint itself, was that Kailash- 
pati was to buy the lands in suit nomi- 
nally in his own name, l>ut in reality and 
effect for the sole hene'it of the plaintiff; 
and that the plaintiff was to he entitled 
bo remain in possession of the lands, and 
upon payment of certain money secure 
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for himself a deed establishing bis title 
to the lands in suit. The effect of this 
arrangement upon which the plaintiff re- 
lies to support his claim in this action is 
merely designed to go behind and to im- 
pugn the title of the defendant, who 
claims the lands in suit as purchaser by 
virtue of the certificate given to him at 
an auction-sale in execution of a civil 
Court decree. 

Three cases have been cited before us 
in support of the plaintiff ’s contention, 
but really none of them afford any assist- 
ance in the light of the findings of fact 
arrived at in the present case. The first 
case is reported as Sasti Chiirn Nundi 
v. Annoptirna (1). That case is clearly 
diabinguishahle in its facts from the pre- 
sent case and in that it was decided that the 
suit did nob offend against the provisions 
of S. 31? of the old Code, which as I have 
already observed are essentially different 
to the provisions of S. 66 of the existing 
Code and wherein it was held that the 
plaintiff was entitled to succeed, inas- 
much as his title was founded nob on any 
agreement but by virtue of his long-con- 
tinued possession of the lands then form- 
ing the subject-matter of suit in the case 
referred bo Another case is reported as 
Karamiiddin Hosain v. Niamut IPatehma 
(2). There also the case was held not to 
be within the provisions of S. 3l7 of the 
prior Code, for the simple reason that the 
plaintiff in that case based his claim of 
title on long-continued possession of the 
lands in suit. However, on the further 
ground that case is also distinguishable 
as it would appear that the person against 
whom relief was sought in that case was 
not the certified purchaser within the 
meaning of S 317. 

Therefore that case also has no appli- 
cation to the facts of this case. The 
nearest case to the one before us is the 
case repcu-bod as Kiimara v. Srinivasa 
(■ ). However, when that case is analyzed, 
it is quite clear that their Lordships de- 
cided that case only upon its own facts 
as disclosed by the plaint. The case was 
one for specific performance, and nob one 
to which the provisions of S. 317 applied; 
that is to say the facts shewed that the 
transaction was not one tainted with a 
honami character, and conseipionbly it 
was held that specitic relief might be 

(1) IIHOG] 23 Cal. 039. 

(•2- Ll*-92l I'j OU. 199. 

(3) 11888] 11 Mad. 213. 
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claimed and granted without infringing 
the provisions of S. 317, Civil P. G. That 
case also in its facts is distinguishable 
entirely from the present case before us. 
Accordingly, having given this matter our 
very best and most careful consideration 
and having listened attentively to the 
able arguments -uldressed to us on behalf 
of the plaintiff-appellant, we are satisfied 
,that the learned Subordinate Judge was 
perfectly right in holding that this suit 
was not maintainable in point of law in- 
jasmuch as it contravened the express 
provisions of B. 66 of the present Civil 
Procedure Code. Accordingly we dis- 
miss this appeal with costs. 

V . S . / H. K. Ap pea I di sm i ssed , 
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KO]*: AND COUTTS, Jd . 

Sheo Prasad Mander — Defendant — 
Ap pollant. 

v. 

Bateswar IMahton and others — Plain- 
tiffs — R0siiond(?nts. 

SoGond Appeal No. 358 oi 1818, Deci- 
del on 25th .Vpril 1019, from decision of 

Dist. Tn-lge, Bhagalpore. 

Civil P. C. (1908). S. 11— Rent suit— Gen- 
eval ruJe is that decision in previous suit as 
to amount of rent is not res judicata — Suit 
on contract — Rale in issue in previous su5t — 
Rule docs not apply — Landlord and tenant. 

The g«mecal rule of law is that, a decision in a 
previous rent suit as to the amount of rent 
iUinnaUj* payable doe=5 not operate a« res judicata 
in fi suit for the rent of subsequent yonts, al- 
though it may vise to a presumption that 

the tent rt-mains tbc s:i.ino. This rule does not 
however apply where the suit is based on a con- 
tract between the parties aud the question of the 
rate of rent under tlie eoalract was a point in 
issue iu ibo provious suit. CD 5-2C> C 21 

MoJian Ghose—ior Appellant. 

Laohmt y'arain Sinnh — for Respon- 


dents. 

Judgment. — This second appeal arises 
out of a suit for arrears of rent for the 
years 13.^0 to 132^ in respect of 18 
i'ighas 5 cottalis of laud. This land 'vas 
orTginally held by the deien-lant and 
others as oeennanjy ten mts. They exe- 
cuted a mortgage witli possession in 
favour, of the {daintilVs for a sum of 
Rs 1 000 aiid tho plaintilTs to')k posses- 
sion. ’ Subsequently in 1909 the defen- 
dant:' tooli a lease of the same land, patta 
ani kabulivat being exchanged. The 
terms of the lease were that the defen- 
dants wore to pay 70 maunds of wheat, 
value Rs. 225. to the ])]aintirfs as rent. 
Tho plaintills have accordingly sued at 


this rate. The suit was decreed in the 
Court of first instance and in the lower 
appellate Court and against this decree 
the defendants have made this second 
appeal to this Court. The principal argu- 
ment adduced on behalf of the defen- 
dants, or rather the single defendant who 
has contested the suit, is that the rent 
fixed in the lease was a money rent not a 
produce rent — and that consequently the 
defendants are entitled to the benefit of 
S. 48, Ben. Ten. Act. In the Court of 
first instance it w’as held by the learned 
Subordinate Judge that the defendants 
are nob under-raiyats and that conse- 
quently S. 48, Ben. Ten. Aot, did nob 
apply. The learned District Judge on 
appeal however found that the defendants 
were under-raiyats and that they would 
have been entitled to the benefit of the 
section except for tho fact that the rent 
was a produce rent and not a money rent. 

We have examined the kabuliyat and 
are of opinion that the rent is a produce 
rent and not a money rent. It would 
therefore be immaterial whether the de- 
fendants are raiyats or under-raiyats. 
But whatever be the true effect of the 
kabuliyat, the plaiutitl's are entitled to 
succeed. It appears that in 1912 they 
instituted a suit against these defendants 
for tiio rent of 1318 acd 1319, at the rate 
at which they now claim, and obtained 
a decree The general rule of law is that 
a decision in a previous rent suit as to 
the amount of rent annually payable does 
not operato as res judicata in a suit for 
the rent of subsequent years, although it 
may give rise to a presumption that the 
rent remains tho same, but this rule does 
not apply to a case of the kind now be-, 
fore us. The present suit is one based] 
on a contract between the parties and the 
question of the ra^o of _ rent under tho 
contract was a point in issue in the pre. 
vious suit. That suit was between the 
same parties, the matters in dispute were 
decided by a Court of competent jurisdic- 
tion and it is not now open to the parties 
bo I'O-a.gibate them. Thisi was the view 
taken in Rajendra Noth Ghose v. Taran 
ain Dasi (l) and it 'has been followed 
in a long series of decisions. In this 
Court we may refer to the demsion m 
Zalika Bibi v. Mahant Krishna 
Dau<^l Gir (2). It is true that the^ 

is a subsequent d ecision of this Court_ 

"(i) Liooirrro7T». -r. 

(•>) [IJ171 41 I. C. 778, 
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Ba7jsraj Lai v. Moti Lai (3) — which 
might appear, at first sight, to conflict 
with the decisions we have referred to, 
but the case was an entirely ditferent one 
and we do not find that the principle 
which is laid down in Itaje^idra Nath 
Ghose V. Tara^igini Dasi (l) was dis- 
sented from. The case was a very pecu- 
liar one. The plaintiff was forced by the 
Court against his will to include certain 
plots in his plaint; he protested and 
stated that he intended subsequently to 
bring an action on this ground. It was 
held that the principle of estoppel in 
such a case would not apply. It is clear 
therefore that this was an entirely differ- 
ent case which has no bearing on the 
case now before us. We dismiss this 
appeal with costs. 

V.S./r.k. Appeal dismisaed . 

(3) U917142I. b.'425. ‘ 
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Roe and Jwala Pras.vd, TT. 

Mohammad Ahdxd Karim — Plaintiff — 
Appellant. 

V. 

Mohammad Yusuf and others — Defen- 
dants — Respondents. 

Appeal No. 205 of 1918, Decided on 
29bh April 1919, from order of Dist. 
Judge, Siran. 

Practice— Appeal— Rejection Tor non-pay- 
ment of deficit court-fee— Error in calculat- 

appeal is competent 

— Civil P. C. S. 96. 

Au order made bv an appellato Court rejectiiiR 
a memorandura of appeal for uon-raymenl of 
deficit court-fee i.s appealable to the High Court, 
where such order procoedj* upon an error in 
caUiilating the amount of the Court-fte payable. 

IP 327 0 21 

Gaiiesh Dutt Singh — for Appellant. 

Pannesfnvar Daijnl for Khxcrshed 
Husnu in — for Respondents. 

Judgment. —lu this case the jilain- 

tiff’-appollant sued for a declaration of his 
title in one-half of property valued -li, 
liS. 2.100 and that upon an adjudlealion 
of his title he should ho [)ut in possession 
of his sliare after a r)artiticn hv metes 
and hounds. The Court of first instance 
found as a fact that lie was out of pos- 
session at the time of the institution of 
his suit. The court-fee on tlio suit 
having I.een Us. 10 only, the Court of 
first instance thereupon recorded an opi- 
nion tiiat tho conrfc-foe payable was ad 
valorem on Ks. 2.100. On appeal to the 
District Court a Court- fee of Rs. 10 only 
was paid. Tlie Shoristadar of tlie Court 
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that the deficit court-fee payable was 
Rs. 130 in the lower Court and Rs. 130 
in the Judge’s Court, in all Rs 260 
whereupon the learned District Judge re- 
corded an order that he should pay 
Rs. 240 within a week. This order was 
brought to contest on 23rd January 1918 
but affirmed and an order made rejecting 
the appeal on the ground that the deficit 
court-fee had not been filed. 

On 27th February 19J8 conditional 

R, 940 "’^" resto,i„g the appeal if 

Ks 240 be paid within a week Rs 120 
was paid on 14th March and nothinc 
more having been paid by .5th April the 
appeal was dismissed. On the authority 
of the case of Chaxtdramani Koer v 
Basdeo Narain Singh (l) an appeal lies 
to this Court from an order rejecting al 
memorandum of the appeal if the Com-tl 
below has made an error with regard tol 
the category within which the suit falls 
Clearly m this case an error has been 
made, for though in view of the prayer 
foi a partOuon of the property in execu- 
tion the subject-matter of the suit mi»ht 
he tor the purposes of jurisdiction Rupees 
-4,i00 yet the actual relief sought was 
valued at only Ids. 1,050 and tlieiofore 
the court- fee payable in both the Courts 
below was Hs. 80 only. The deficit 
theiefoie m the learned Subordinate 
•ludgc 3 Court was Rs. 70 and in the Dis- 
ti ict Court the proper com t- fee had been 
filed hy 14th March and aecej ted It re 

maine only under R. 12 , Court-foes Act 

‘''‘® M'pellant to pay the 
dehcit then due, which would accordin'' 
to our calculation amount to Rq oq u ® 

fore the suit should be proceeded “ witli' 
No op|.ortunity was given to the aj.jiel- 

lant „o make this dcj.osit and ij, .seems to 
us he has been seriously |.rcjndiccd by 
the errors made in the calculation of the 
court-fee duo. We uould tbereforo, de 

creo this appeal and in lieu of the order 

of the District Court direct that the an 

peal be registered with discretion to the 

Disii icl. Court In fix a date on wbicb the 

deficit court fee of Rs. 20 shall he paid 

and if upon that date the court fee is not 

paid to refuse to |.roceed with the appeal 

and nismiss it. We would make no order 
as to costs. 

V.S / K.K. ppeui decreed. 

(1) 4y I. C. J12. ■ ■ ‘ - 
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A. L R, 1919 Patna 528 (1) 


Das, J. 

Praijag Sivgh and others 
Petitioners. 


Accused 


V. 


for the 


Emperor — Opposite Party. 

Crimitiil Revn. No. 178 of 1919, De- 
cided on 3 5fch July 1919, against order of 
Sess. Judge, ISlonghyr, D/ 29th April 
1919. 

Penal Code (1860), S. 193 — Accused 
.acting as witness to service of summons on 
S — S found to have died before institution of 
suit — Accused not proved to be aware that 
service was to he effected on S — Convictions 
held illegal. 

la a rent suit summonses w^^re issued to. 
amoLig't othe' s, one iS. Accused 1 identified a per- 
son as S, and the sumuons was served ou him; 
accused 2 and ^ were witnesses to the service. 
It appeared however that S had died some years 
before the suit was instituted The three ac- 
cused v'ere accordingly convicted of an offence 

under S 193, 1 P. C. , a c 

Held: that the conviction of accused 2 and A 

■could not he maintained, as it was not proved 
that they were aware that service was to be 
effected upon S. tP ^ 

Savni — iov Petitioners. 

Assistant Govt. Advocate — 

Crown. . . 

Judgment. — I am clearly of opinion 

that the conviction of petitioners 2 
and 3 cannot be uphold. The facts are 
shortly these: There was a rent suit by 
one Hakim Moliammad Reza and others 

against Daiiu, Sukar and others. It ap- 
pears that Sukar had died long before 
this rent suit was instituted. Summons 
however on the defen.lanfs was served 
on 21st January 1918. Petitioner 1 was 

the identifier on who^e identification sum- 
mons was served on Sukar. Petitioners 2 
and 3 were witnesses to the service of 
summons. They have all been convicted 

s 1S3. I. P. C. This Court re- 
fuses to interfere so far as petitioner 1 
is concerned. The only question which 
I have to consider is whether the convic- 
tion of petitioners 2 and 3 can be upheld. 
I have already mentioned that peti- 
tioners 2 and 3 were merely witnesses to 
the service of summons. That does not 
imply that they were 

service was to be effected, b. 192, 1. I . C,, 

nrovides as follows: 

^ “Whoever causei= any eircum'^tances to exist, 
or make- aoy false entry in auv book or record, 
or mako^i auv document conatmiuga false s ate- 
ment inteodinj; that such circumstance false 
entrv or Ulse staiement may appear in evidence 
in a iudicial proccediog, ■ r in a proceeding t .ken 
by law before a public servant as such, or before 
an arbitrator, and that such circumstance. 


false entry or false statement, so appearing in 
evidence, may cause any person who in such 
proceeding is to form an opinion upon the evi- 
dence, to entertain an erronous opinion touch- 
ing any point material to the result of such pro- 
ceeding, is said ‘to fabricate false evidence.* ” 

Did petitioners 2 and 3 cause any cir- 
cumstance to exist or make any false 
entry in any book or record, or make any 
document containing a false statement, 
intending that such circumstance, false 
entry or false statement might appear in 
evidence in a proceeding taken by law 
before a public servant as such? I am 
clearly of opinion that the answer cannot 
be in the affirmative. If indeed it had 
been proved that they were aware on 
whom service was to be effected, the 
matter would have stood on a different 
footing altogether. But that is not the 
finding of the Courts below, and so far as 
I have read the evidence and I have cer- 
tainly examined some of the evidence in 
the case — oral and documentary I do not 
find that it has been proved that they 
w'ere at all aware of the fact that service 
was to be effected on Sukar. It raay 
well be that the identifier told them that 
service was to be effected on some other 
person. Before these petitioners can be 
convicted of an offence under 
must, in my opinion, appear that they 
were aware that service was to oe euecc- 
ed on Sukar. In my opinion their con- 
viction under S. 193, L P. O.. cannot be 

sustained. . •, 

I therefore set aside the conviction ana 

the sentence passed on petitioners 2 and ^5. 

V S /r K. Conviction set aside. 


A. I. R 1919 Patna 528 (2) 

Das, J. 

Teni Prasad Singh and others Peti- 
tioners. • 

V. 

Sarjoo Singh — Opposite Party. 

Criminal Revn. No. 122 of 1919. De- 
cided on 21sb May 1919, against order of 
Deputy Magistrate, Patna, D/- 12th 
April 1919. 

(a) Criminal P. C. (1898J, S. 133 — Essen- 
tials to confer jurisdiction pointed out. 

I noroce^'dings under S. 133, it is 
establish first that the act *^^6 

nuisance or an obstruction; and secondly 
it was committed in a public place ^ 

lawfully be used by the public. 1^* ^ 
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(b) Criminal Trial — Bona fides is question 
of fact— Criminal P. C., S. 133. 

The question of thel)oua fides of a claim is a 
question of fact which has to be inquired into 
like any other question of fact, \,P 629 C 1] 

Gout Chandra Pal — for Petitioners. 

Sasan Imam and S. K.. Banerji — for 
Opposite Party. 

Judgment. — The petitioners complain 
against an order passed by a Magistrate 
of Patna requiring them^ to remove an 
obstruction on a public road which is 
survey plot No. 222. The petitioners 
deny that survey plot No. 222 is a 
public road and claim it as their sahana. 
In proceedings under S. 133, Criminal 
P. G., it is necessary to establish first 
that the act complained of is a nuisance 
or an obstruction and secondly, that it 
was committed in a public place which 
may lawfully be used by the public. It 
is admitted that a building has been put 
upon survey plot No. 222. So far as 
the second question is concerned the 
learned Magistrate has considered the 
evidence bearing on the point and has 
come to the conclusion that plot No. 
22243 a public pathway which is or 
may be lawfully used by the public. It 
is urged however that the claim of the 
petitioners is a bona fide claim and that 
such a claim ousts the jurisdiction of 
criminal Courts. But the question of 
jbona fides of a claim is a question of 
ifact which has to ho inquired into like 
(any other question of fact: see Nundo 
Gopal Cnatterjee v. Kusum Kujnar 
Banerjee (l). The learned Magistrate 
has inquired into the question of bona 
fides and has recorded a finding adverse 
to the petitioners. In my opinion there 
19 no substance in the application which 
must bo refused. 

^Application refused. 

(i; Liaosi’i C. L. J. 431. “ 


A. i. R. 1319 Patna 529 

Atkinson. J. 

Oarneji Chamar and o</,er.s— Accused— 
Botitionors. 


» . 

Emperor Party. 

Criminal Revn. No. 102 of 1919 D-c 
decl on 10th Tune 1919, against ordor^ 

Sub-Divl. Oaioer, Blmgalpur. D/- 31 

April 1919. 

Criminal P. C. (1898). 38.367 «nd 427 

Appellate Court must write reasoned ar 
considered judgment, setting out facts, poin 
or determination and stating grounds f. 

1919 P/G7 c-t CS 


decision — Judgment omitting to do so is 
erroneous.' 

The law requires an appellate Court to write a 
reasoned and considered judgment, setting out 
the facts and points arising for determination 
and stating the reasons and grounds for its deci- 
sion. A judgment which omits to do this, the 
Judge in appeal contenting himself with saying 
that he adopts the reasons given by the trial 
Court to support the grounds of his decision for 
maintaining the conviction of an accused person, 
is erroneous in form, as such a judgment cannot 
be read as supplementary or additional to, or to 
bo explained and deciphered by tbe aid of, the 
judgment of the trial Court. [P 630 C 1, 2] 

■^4. P. U padhya — for Petitioners. 

Judgment. — The five petitioners here- 
in were charged with an offence under 
S. 411, I. P. G., viz., dishonestly receiv- 
ing stolen property. It appears that three 
sacks of paddy belonging to the com- 
plainant were taken from his verandah 
by night and that on the following day 
two of the sacks were discovered in the 
house of accused 2, the paddy having been 
taken out from the sacks and divided 
into portions. The learned Magistrate of 
the Second Class, who tried this case, 
sets forth in his judgment very cogent 
reasons for showing that all the accused 
are guilty of an offence within the mean 
ing of S. 411, I. P. C. The learned trial 
Magistrate considered the case and the 
evidence as against each accused, and he 
found that the taking of the sacks of 
paddy from the complainant’s verandah 
by the petitioners was with the dishonest 
intention of appropriating comijlainant’s 
proi)erty to the petitioners’ use. On ap. 
peal the case came before Mr. Sircar, the 
Subdivisional Magistrate of Bhagalpore, 
and I confess that his judgment is, in 
my opinion, r^orfunctory in the extreme. 
S. 424, Criminal P. C.. read with S 367 
provides what a judgment of an appellate 
Court should contain to bo a judgment 
such as the law requires. S. 367 provides 
that it shall contain tlie point or points 
for determination, tbe decision thereon 
and the reasons for arriving at the deci- 
sion. 

Now the judgment of the Subdivisional 
Magistrate does not state the ])oint or 
points arising for dotermination and the 
reasons for the decision at which tlie ap- 
pollato Court has arrived. The learned 
Subdivisional ^^Tagistrauj on appeal has 
not considore'l whether upon the evidence 
the taking of the hags l>y the accu.-ed was 
a taking by tlioni dishonestly knowing 
that tho same was stolon property, nor 
has tho Isaruod Subdivision?.! Magistrate 
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on appeal considered the weight of the 
evidence adduced at the trial as against 
each of the accused individually, and as 
to how far such evidence would w'arrant 
a conviction of each of the five persons 
charged in the appeal which he wascalled 
upon to determine. The ruling reported 
a? Ram Lol Sinqh v. Hari Gharan Ahir 

opinion, applies in its reason- 
ing with direct precision to the facts of 
the particular case now before me ; and 
with the authority of that decision I ven- 
ture to express my entire concurrence. 
Sir Lawrence Jenkins says : 

“It is continually overlooked by Courts of ap* 
peal that S. 424, Criminal P. C., prescribes that 
the rules contained in Ch.ap. 2G as to the judg- 
ment of a criminal Court of original jurisdiction 
shall apply, fo far as may be practicable, to tbe 
juJymeut of any appolla’c Court, other than a 
High Court, and one of tbe sections in Chap. 2G, 
S. ^07, which prescribes that a judgment shall, 
among other things, contain the point or points 
for determination, the decision thereon and the 
reasons for the decision. Now, the conviction in 
this case by the Court of first instance was both 
under Ss. 3"5) and 143. For the purpose of an 
offence under S. 379, it is necessary that it should 
be proved that there was an intention to take 
dishontstly any moveable property out of the 
possession of the person aggrieved without that 
person’s consent; and one of the points for deter- 
mination therefore is whether there was that in- 
tention. Admittedly there is no finding on that 
point in tbe judgment of the lower appellate 
Court. This is not a mere technical objection, 
because one of the points urged on the part of 
the defence is that, though there may have been 
there moving of property, there was not the inten- 
tion to take that property dishonestly out of the 
possession of any other person, inasmuch as, it is 
contended, there was a bona fide claim of right ; 
so that it is apparent that it was absolutely es- 
sential that that point should be contained in 
the judgment and that it should bo decided.” 

The reasoning of that decision, in m-y 
opinion, applies with striking force to 
the facts of this case. Tbe learned Sub- 
divisional Magistrate in appeal contents 
himself with saying that he adopts the 
reasons given by the trial Court to sut)- 
port the grounds of his decision for main- 
taining the conviction of all the accused 
on appeal. In my opinion such a judg- 
ment is quite erroneous in form. The 
ludginent of the appellate Court must 
^tand by itself and cannot be read as 
^upi)le)nentary or additional or to be ex- 
plained and deci phered by aid of the judg- 
:iient of the trial Court. Authority for 
this proposition is to he found in Jamait 
MulUck V. Emperor (2). And in tb^ 

“ur 11910137 Cal. iyi=5 I.tir 999 = 11 Or. L. 

J. 348. 

.‘2) LiyOb) 136=6 Or. J. 4^7. 


(l), in my 


Court also I think the reasoning of a de- 
cision reported as Gurubari Behera v. 
Empei’or (3) would apply, viz., that the 
law requires an appellate Court to write 
a reasoned and considered judgment set- 
ting out the facts and points arising for- 
determination and stating the reasons 
and grounds for its decision. 

In my opinion the learned Subdivi- 
sional Magistrate has failed to discharge 
the duty which the law cast upon him. 
The case must be remanded to him so that 
he may write a proper judgment upon tbe 
facts and evidence, and I should like him 
to state also his reasons for reducing the 
sentence of six months passed by the trial 
Court to a period of three months’ rigo- 
rous imprisonment against each of the 
accused. If the learned Subdivisional 
Magistrate vvas honestly satisfied that 
the reasoning of the trial Court was satis- 
factory and convincing, it is hard to 
understand how he came to reduce the 
sentence in the manner in which he did. 
However I shall remand the case to 
the learned Subdivisional Magistrate to 
enable him to write a proper judgment 
in accordance with law. As the accused 
are on bail, let them remain on bail pend- 
ing a proper judgment being prepared by 

the Subdivisional Magistrate. 

v.s./r.k. Case remand ed. 

~(3) L1918J 2 P. L. J. 695=43 I. C. 4^ 
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Mullick, j. 

Emperor 


v. 


Maku7id Patel — Petitioner. 

Criminal Ref. No. 16 of 1917. Decided 
on 24tb April 1917, by Sess. Judge., 

Man hhu m-Sam bal pur. , 

Criminal P. C.(1898). Ss. 4 (h), 203 and 
476— Information reported by police to be 
false— Complainant asking for judicial in- 
quiry — His application amounts to complaint 
— Magistrate dismissing complaint anddirect- 
ing complainant’s prosecution— Procedure is 


gal* 

Where an information is reported by tbe police 

be false and tbe complainant asks for a jndi- 
al inquiry into the charge made by him his ap- 
ication amounts to a complaint within the 
eaning of S. 4. (b) and the proper mode of deal- 
,g with it is to examine the coraplaiuaut on oath 
id to dispose of the application as a complain 
odor the procedure indicated in Ch. 10, of the 
ode. Petitioner preft rred a charge of dacoity 
jfore the police and on the police reporlms that 
10 charge was maliciously false, the 
iked for a judicial inquiry. The Magistrate 
lereupon examined him on oath and 
itter failed to produce any evidence to aubitan 
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ttato tbe charge, dismissed the oomplaint under 
S. 203, Criminal F. C. and under S 476 of tbe 
Code directed his prosecution for an offence under 
S. 211, I. P. C. 

Held-, that the application made by the peti- 
tioner asking for a judicial inquiry amounted to a 
complaint and that the Magistrate being seised 
of the case had jurisdiction to direct the prose- 
cution of the petitioner, the offence having been 
bt ought to his notice in the course of a judicial 
proceeding. (P 631 O 2] 

Manohay' Lai — for tho Crown. 

Judgment. — This reference has been 
made hy the Sessions Judge of Manbhum- 
Sambalpur asking us to set aside the pro- 
ceedings taken under S. 476, Criminal 
P, O., against one Makund Patel for his 
prosecution under S. 211 and 182, 1. P. C., 
for preferring a false charge of dacoity 
before the police. It appears • that after 
the police reported the information given 
by the complainant to be maliciously false 
a notice was issued upon the complainant 
by the Deputy Magistrate of Sambalpur 
calling upon him to show cause why ho 
should nob be prosecuted for making a 
false charge. The complainant appeared 
and filed a petition before the Deputy 
Magistrate asking for a judicial inquiry. 
On 9th January 1917 the Deputy Magis- 
trate found the complainant absent and 
called upon him to appear and substan- 
tiate his case by evidence. On 20th 
January the Deputy Magistrate examined 
the complainant on oath, but the complain- 
ant had no evidence to adduce and was 
unable to bake any steps to prove his case. 
The Deputy Magistrate tlion dismissed 
thecomplainbunder S. 203, Criminal P, C., 
declared it to be maliciously false, and 
sent the complainant to tlie Sub. divi. 
sional Magistrate for trial for an offence 
under S. 211, I. P. C., The language used 
by the learned Deputy Magistrate is 
somewhat inaccurate, for ho says in one 
part of his order that he sanctions the 
prosecution of the complainant. Tt is 
quite clear however that the Deputy 
Magistrate intended to proceed under 
S. 476, Criminal P. C., and not under 
S. 195. Thecomplainant thereupon moved 
the Sessions Judge of Manbliuns-Samhal- 
pur in appeal, hut that oilicer finding that 
no af)poal lay against an order under 
S. 476. Criminal P. G., has treated the 
application as one for revision and refer- 
red the case to ns under S. 438. Criminal 
P. C. 

The main ground upon wliich a refe- 
rence is made is tliat the application of 

the complainant to tho Deputy Magis- 

% 

* 
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trate asking for a judicial inquiry was 
not a complaint and that although it was 
open to the Deputy Magistrate taking 
cognizance of the police report to direct 
a prosecution under S. 211, I. P. O., upon 
the police report itself, that procedure 
has not been followed in this case and 
that the proceedings purporting to be 
founded upon a judicial proceeding before 
the Deputy Magistrate are without juris- 
diction inasmuch as there wore no judi- 
cial proceedings in that Court. Now whe- 
ther the learned Deputy Magistrate in 
taking proceedings under S. 476, had 
jurisdiction, depends upon whether the 
matter came under his cognizance in the 
course of judicial proceedings. If the 
application made by the complainant for 
a judicial inquiry was a complaint, then 
there were judicial proceedings of which 
tiiq, learned Deputy Magistrate was seised. 
I am unable to appreciate the grounds on 
which the learned Sessions Judge con- 
siders that the application of the com- 
plainant is not a complaint within S. 4(h), 
Criminal P. G. It has been repeatedly 
held that applications of this nature are 
complaints and that the proper mode of 
dealing with them is to examine the 
complainant on oath and to dispose of the 
application as a complaint under the pro 
cedure indicated in Ch. 16, Criminal P. C. 
In my opinion the view taken by the 
learned Sessions Judge is contrary to law 
and unsupported by any authority and 
the reference must be disallowed. The 
proceedings against the camplainant are 
good in law and the prosecution will 
proceed. 

v.S./r-K. Reference disallowed. 

A. I. R. 1919 Patna 531 

Atkinson, J. 

Balak Mahton and another — Defen- 
dants — .appellants. 

V. 

Mathura Ram Dubeu and others — 
Plaintiffs and Defendants — Respondents. 

Sefiond Appeals Nos. 20 and 21 of 1918, 
Decided on IJth Juno 1919, frozn a deci- 
sion nf Dist. Judge, Shahabad. 

(a) Bengal Land Registration Act (7 B. C. of 
1876)^ S 78 — Nonregistration as recorded 
proprietor is nrjerely impediment to recover 
rent by a decree. 

XonreRistrat'on of a poison as tho recorded 
proprietor of land in accordance with the pro- 
visions of S, 78 is not a. disqualification which 
wonld deprive him of .a cause of action ; it is 
tnorcly .an imprdimant against his right to 


re- 
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cover rent by a decree until the previsions of 
S. 78 are complied ^ith. [P 532 C 21 

(b) Bengal Land Registration Act (7 B. 

of 1876), S- 78 — Non-registration as a pro- 
prietor up to the date of first Court’s decree 
— Registration prior to decree of District 
Judge in appeal cures defect. 

Where a plaintiff in a suit for rent was not 
registered as the recorded proprietor up to the 
date of the 6rsb Court's decree in his favour, 
but was so registered prior to ,an appeal to the 
District Judge : 

Held : that he was entitled to the benefit of 
a decree from the District Judge if the facts 
otherwise iustified a decree being granted in his 

favour. ^ 

(c) Bengal Tenancy Act (8 B. C. of 1885), 
S. 71 (4) — Removal of crops by tenant with- 
out proper appraisement— Landlord is en- 
titled to full measure of crop 

Section 71, Cl. 4, contemplates that, where ten- 
ants remove a crop without having the same pro- 
perly appraised, a presumption arises against them 
and the landlord is entitled to the full measure 
of the crop as of the best crop in tbe neighbour- 
hood of a similar character for that harvest. 

LP 533 C I, 2] 

D. N. Sirkay — for Appellants. 

Jlitdci and J atendra Nath Gupta for 


Respondents. 

Judgment. — The plaintiffs sue to re- 
cover from defendants 1, 2 and 3 rent on 
the danabandi system for the years 1320 
and 1323. The plaintiffs are four in 
number and are cosbarers, as landlords, 


in respect of the lands in suit. Pro 
forma defendants 4 and 5 are^ the other 
cosharer landlords of the plaintiffs. It 
is stated as between the respective land- 
lord cosharors that the colloction of 
their respective shares of the rent has 
been separated. The main argument ad- 
v'.nced hy the defendants why the plain- 
tiffs should not succeed in obtaining a 
decree for the rent claimed in this suit 
is that the plaintiffs were not at the 
time of the institution of the suit regis- 
tered in the Collectorate under the i^ro- 
visions o( S. 78, band Registration Act. 
i:; 78 Band Registration Act, provides : 
‘"■“No’ person shall be bound to pay rent to any 
person claiming such rent, unless the name of 
the person claiming the rent shall have been re , 
cistered uudor the Laud Registration Act. 

The defendants contend that the i^lain- 
tilTs were not duly regigtered in accor- 
dance with the provisions of the Band 
Registration Act prior to the institution 
of this suit. This point was suggested 
before the learned ^lunsif who tried tbe 
ca-^e : hut I gather from the form of his 
judgment that it was not seriously 
pressed in argument before him. How- 
ever in the lower appellate Court a 
different attitude was adopted by the 


defendants and the point as to nonregis- 
tration of the plaintiffs as tbe recorded 
proprietors in the Collectorate prior to 
the institution of the suit was strenu- 
ously pressed before the learned District 
Judge. Up to the time that the Munsif 
granted a decree for rent claimed in 
favour of the plaintiffs as against the 
defendants, the plaintiffs were not regis- 
tered in accordance with the require- 
ments of the Land Registration Act. 
Therefore the learned Munsif in my 
opinion ought not to have awarded the 
plaintiffs a decree. The plaintiffs and 
tbe defendants respectively appealed to 
the learned District Judge, and pending 
the determination of the appeal the 
jilaintiffs complied with the provisions 
of S, 78, Band Registration Act, and had 
themselves recorded as proprietors of the 
lands in suit in the Collectorate. 

The learned District Judge was of 
opinion that nonregistration was not a 
disqualification which in point of law 
would be deemed to deprive the plaintiffs 
of a cause of action; bub that^ it was 
merely an impediment against their right 
to recover the rent they claimed by a 
decree until the provisions of the Regis- 
tration Act were complied with, and that 
thus inasmuch as the plaintiffs prior to 
the appeal to the District Judge were 
duly registered and recorded as proprie- 
tors of the lands in suit that therefore 
they were entitled to the benefit of a 
decree from the learned District Judge, 
if the facts otherwise justified a decree 
being granted in their favour. With the 
view I agree. It appears to. me that tbe 
law on this point is covered by express 
authority \vhich will be found in the 
rulings reported as Alimuddin Khan v. 
Bira hal Sen (l), Abul Khair v.Ueher 
AH (2), Pramada Sundari Debt v. 
Kanai Lai Skaha (3) and Belchambers 
V Nawab Sir Syed Bussan Ali (4), and 
in addition there appears to me to be an 
authority in this Court to support the 
contention that even after the trial Court 
has granted its decree, it would be open 
to the landlord seeking to recover rent to 
comply with the terms of S. 78, Land 
Registration Act, and to have his name 
recorded so as to be entitled to a decree 
from the appell ate Court even though 

(1) U896] 23 Cal. S7 (F.B.). 

(2) 1.18991 26 Cal. 712. 

(3) 119001 27 Cal. 178. 

(4) C1S93] 2 C. W. N. 493. 
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the decree of the trial Court may have 
been illegal. The ruling reported as 
Narain Prosad v. Gaji Mahton (5) ap- 
pears to me to lead to this conclusion in 
point of law. 

I agree with the learned Judge in 
thinking that the learned Munsif should 
not have awarded the plaintiffs a decree 
in this case. The learned Judge was 
justified in appeal in granting the plain- 
tiffs a decree, the plaintiffs having com- 
plied with the law as to registration. 
This disposes of the main contention ad- 
dressed to me on the part of the defen- 
dants-appellants. It is conceded that on 
the question of payment no point can 
arise in second appeal ; the finding of 
fact by the learned Judge that no i)ay- 
ment of rent was in fact made by the 
tenants is a conclusive finding of fact by 
which I am bound. The rent claimed by 
the plaintiffs for the years in suit is a 
rent according to the danabandi system. 
The rent has since been commuted into a 
cash rent ; but prior to the institution of 
the suit the danabandi system prevailed, 
and applies to the years for which rent 
is sought to be recovered. 

Both the trial Court and the first Court 
of appeal were unable to assess the 
value of the crop owing to the crop hav- 
ing been cut and removed by the defen- 
dants, and consequently means did not 
exist of actually appraising the value of 
the crop as l)etvvc 0 u the plaintiffs on the 
one hand and the defendants on the 
other ; and thoreforo both the Courts 
adopted the system of taking an average 
between the figures state 1 by the plain- 
tiffs and by the defendants respectively 
as to the actual value of the crop as the 
basis upon which the plaintiffs should 
be entitled to recover the rent due. 
Strictly speaking, in point of law I think 
this was an erroneous method for the 
Courts to have adopted; but it is difficult 
to see wliat either of the Courts could 
have done; hav!.'.:? regard to the fact that 
the crop which required to be appraised 
had been removed by the defendants 
rendering the appraisement impossible by 
reason of their conduct, which conduct 
might amount to a criminal offence under 
certain conditions. I do not think the 
plaintiffs should bo allowed to suffer by 
reason of the wrongful conduct of their 
tenants; and S. 71, sub-S. 4, Ben. Ten. 
Act. seems to mo contemplate that wliere 
(5j L1017] 2 P. Ij. J. 701=12 I. C. 83S~ 
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tenants do remove a crop without having 
the same properly appraised that the 
presumption arises against them and the 
landlord is entitled to the full measure 
of the crop as of the best crop in the 
neighbourhood of a similar character for 
that harvest. This system of valuation 
was not adopted by either of the Courts 
belov,"; as I have pointed out, the aver- 
age was applied. The. result no doubt 
is probably fair and reasonable as bet- 
ween the parties; but it would be quite 
senseless and futile to remand the case 
for further consideration as to the value 
of the crop, inasmuch as the ci'op has 
long ceased to exist and no good can be 
gained by any attempt to remand and 
reopen the case now for further consi- 
deration. Accordingly I will dismiss 
these appeals but without costs owing 
to the very defective way in which the 
plaintiffs presented their case in these 
appeals. 

v.s./r.k. Appeals dismissed. 
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Roe and Goutts. JJ. 

Bhekdhari Singh and others — Plain- 
tiffs — Appellants. 

V. 

Baijnath Goenka and others — Defen- 
dants — Respondents. 

Appeal No. 360 of 1918, Decided on 
28th March 1919, from appellate decree 
of Dist. Judge, Monghyr. 

Mortgagor and Mortgagee — Mortgage by 
various mortgagors of several properties — 
Sale directed in certain order — Sale-proceeds 
of one property sufficient to satisfy debt — 
Decision does not mean that other mortga- 
gors are released from liability to contribu- 
tion. 

Where in a mortgage suit iiivolviug several 
mortgages by various mortgagors, the Court de- 
cides that the properties should be sold ia a cer- 
tain order, the decision does uot mean that in 
the event of the decretal amount being satisfied 
by the said of oue property only the remaining 
mortgagors are released from all liability to con- 
tribute to the mortgagor whoso property alone 
has been sold. Before it can bo held that the 
properties have been so released, there must at 
least be in the previous proceedings an indica- 
tion of an intention in the mind of the Court to 
release them from such liability. 1,1’ 531 C 1] 

Kulwa7it Sahay and Ijalit Mohan 
Ghose — for Ap]ieUants. 

Naresh Chandra Sinha-y Bankim 
Chayidra Mitter and Amir Hasan — for 
Respondents, 

Judgment. — It is not necessary tc sot 
down in full the facts of this case for it 
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is, in our opinion, necessary that there 
should be a remand. The grounds upon 
which the learned Judge has dismissed 
the plaintiff’s suit are that in the original 
suit upon a mortgage it wa:i decided that 
the properties should be sold in a certain 
hrder, and he takes that as a justi6cation 
‘for the proposition that by that decision 
ithe liability of the various mortgagors 
was settled, the intention being that if 
‘the sale of the property of one of the 
mortgagors satisfied the decree, the pro- 
jperty of the remaining mortgagors should 
be released from all liability vifliatsoever. 
|lt is by no means clear that there was in 
jthe decision of the Courts in the suit 
!upon the original mortgage any such in- 
’teiition. 

It may ho that the Courts trying 
a mortgage suit may think it aquit- 
abio that if one property is sufficiently 
valuable to satisfy the mortgage, the sale 
of other projierfcies should he avoided 
but a direction to this el'feot is not 
necessari ly a decision that all claims to 
contriimtion as between the various 
mortgagors will hereafter be barred. If 
the Transfer of Pro/ierby Act be alone 
considered the only circumstance justify- 
ing the release of properties coverei by a 
iDoitgagG from bearing each its share of 
the liability under the mortgage is that 
as between the parties to the mortgage 
there has been a contract to the contrary. 
We doubt very much whether a Court 
trying the suit on the ?-nortgage could 
enter into any question of liability to 
contribution in tlie event of one of those 
properties being in the end called upon 
to bear the whole burden. The case 
cited by the learned Judge Satya Kripal 
Bandopadhya v. Gopi iLishove 2>Ia7idul 
(l), is based iipon entirely different cir- 
cumstances. The learned Judges were 
of opinion that in the litigation upon the 
mortgage itself the parties had hy^ ar- 
rangement allowed the whole liability 
to rest on one property in the event of 
tliat property being able to bear the 
whole hurdoti. There was certainly 
nothing in the nature of an agreement in 
the litigation upon the mortgage in the 
case before us. We must therefore re- 
mand this case for retrial. It has been 
disniissad on the preliminary issue, and 
we do not think that the reasons given 
for that dismissal were correct. At the 
time we do not wish t o fe tter any 

llj Ll'jU2j tTc. \V. N. 5 h3. 


Division Bench before whom thi.s case 
may come hereafter, by any detailed ex- 
pression of our views upon the law, and 
would say only that before it can be held 
that the properties have been released 
from all liability to contribute, there 
must at least be in the preuious proceed- 
ing an indication of an intention in the 
mind of the Court to release them from 
such liability. The Court of first instance 
will primarily be required to ascertain 
what was the value of each of the pro- 
perties mortgaged at the time of the 
mortgage transaction. It will then as- 
certain what sura was paid by whom to 
satisfy the mortgage and will call upon 
the various properties to contribute in 
proportion to the values asceitained un- 
less it be found that there was an agree- 
ment to the contrary, or a clear decision 
in previous litigation to the contrary, or 
other equitable reasons for releasing 
them from liability. 

The decree made by the District Court 
is set aside and the case remanded for 
retrial. The appellants are entitled to a 
refund of the court-fee paid on this ap 
peal. 

v.s./r.k. Case remanded. 
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Atkinson and CouTts, JJ. 

Ramprasad Mahton and another Ac- 
cused — Petitioners. 

v. 

Emperor — Opposite Party. 

Criminal Revn. No. 73 of 1919, De- 
cided on Ist April 1919 against order 
of the Sess. Judge, Patna, D/- 24th Feb- 
ruary 1919. . 

(a) 'Criininal Trial— Duty of Court— Rioting 

and causing grievious hurt — Prosecuti^ 
story as to rioting disbelieved in appeal 
Residue of evidence should be examined 
with care for finding criminal responsibility 
of accused for injury caused. , ^ j 

Where the Judge of an appellate Court nucls 
that the case put forward by the prosecution is 
untrue to the extent that he is not inclined to 
believe the prosecution story of ‘"rioting and 
loot ’, it behoves him to examine the residue of 
the evidence with care and scrutinize the same 
with caution for the purpose of considering the 
criminal responsibility of the accused for 
alleged to have been inflicted. CP 53G O 11 

(b) Criminal Trial — Duty of Court— Pro- 

secution story believed to be in substance un- 
founded— Judge can in his discretion deter- 
mine whether he believes witnesses. -tu'M 

It is for the Judge acting as a juror, withm 
his discretion, to determine whether he believes 
the evidenee of the witnesses upon whoin be 
asked to rely iu convicting the accused, even 
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tbough he may have believed that the prosecu- 
tion caae in substance was partly unfounded. 

[p 636 c n 

(c) Penal Code (1860), S. 103— Principle of 
aelf'defence explained. 

Whore in a ca^o of robbery the owner of the 
property causes the death of one of the robbers, 
the causing of death maj', according to the Penal 
Code, be justified as an act done in reasonable 
and necessary self-defence under certain cir- 
cumstances and conditions, but in such cases 
the measure of self-defence must always be re- 
levant and proportionate to the quantum of force 
used and which it is necessary to repel. The 
Penal Code however does not provide that in 
every case where a robbery is committed, the 
-person attacked is entitled to cause death. It 
means no more than this: that robbery by vio- 
lence may be resisted by violence sufficient to 
overcome the force employed by the attacker and 
that if in the exercise of that right : cath is 
caused, it may be justified if it is reasonably and 
properly assorted in defence of property. 

tP 637 C n 

(d) Criminal P. C. (1898), S 439— Findings 
of fact are binding — But Court can enter in- 
to investigation of facts of case 

An a general rule it is not within the province 
or function of -a High Court acting as a Court 
of revision to dispute findings of fact fairly and 
properly ai rived at by the trial Court, but there 
is nothing to preclude it from cntiring into an 
investigation of the facts of the case if it choo.ses 
to do so. Each case must depend upon its own 
facts. (P 536 C 2l 

Manuk and Naioal Kishore Prasad — 
for Petitioners. 

Manohar Lall — for the Grown. 

Judgment. — This is an application in 
criminal revision from the judgment of 
the learned District and Sessions Judge 
of Patna. The accused Bulak Mahton 
and Ram Prasad Mahton were charged 
jointly with otliers with offences under 
Ss. 320. 148, 37‘) and 114, I. P. C. The 
accused were ao'iuitted of the cliarges 
preferred under Ss. 148, 379 and 114, 
but were convicted under S. 326, and 
the learned Judge awarded to each of 
them tho punishment of 18 months’ 
rigorous irnprisonmeat, coupled with a 
One of Rs. 250. The case presented by 
tlio prosecution was that the accused 
were two of a nuinher of tenants residing 
in the village of Nebar; and that their 
landlords, Hasan and Hussain, had troa- 
teil their tenantry with great hardship 
and that the tenants by reason of the ill- 
treatment which they received from their 
lamllords had formed themselves into a 
body to enforce certain rights and privi- 
leges; and tliab in consequence of tho 
position taken up ’ny the tenants their 
landlords were forced bo lease the lands 
to a thieadar under a lease dated 19th 
April 1918; that the lease was made to 


three persons of whom Deo Saran Mahton 
was the chief. It is alleged that these 
lessees were of the Kurmi caste; and that 
the alleged object of making this letting 
to such persons washy severity of dealing 
to force obedience from the tenants of 
the village of Netar to the will and be- 
hests of their zamindars. 

It is alleged that on the night of 6th 
May when tlie croj* had been taken to 
the Khalian, that the lessee or thiccadar, 
Deo Saran Mahton, went there with his 
headman and others and endeavoured 
to take his share of the crop which had 
been gathered in the khalian, the night 
being dark, that a crowd of the tenants 
assembled and attacked Deo Saran Mah- 
ton and his party and inflicted consider- 
able injuries on Rarn Jiwan. The pro- 
secution case is based on tho assertion 
that the thiccadar and his jiarty were 
innocent people exercising a lawful right 
in protection of their proiierty; and that 
they were assailed by tho accused and 
their party who were tenants of this 
thiccadar for the time being, and actuated 
by much hostility towards him. On the 
other hand the case pub forward on be- 
half of the defence is that the accused 
and the other tenants in this village 
w’ere in their khalian protecting their 
crops, and that the tliiccadar and his 
party made a raid upon the khalian for 
the purpose of forcing a distribution of 
the crop in accordance with the terms 
and conditions dictated by the thiccadar. 
That an assault as a result took place 
and that tlie accused with others w’cre 
attacked and that in defending themselves 
they were forced to inflict injuries upon 
their assailants and they claim that in 
acting as they did, they acted in assertion 
of their right of necessary self-defence. 
It is true that the parties appear to have 
been armed, some wii.h latliis and some 
with more deadly weapons. Owing to 
the slate of feeling that existed between 
the tenants and the thiccadar there was 
jjrohahly an apprehension of an attack hy 
one side upon the other, and for this 
reason latliis were ready to hand in the 
event of an attack maturing and eventu- 
ally being sot in motion. The main 
ground on w hich tlie judgrrient of the lear- 
ned Sessions .ludge of I’atna is impeacVied, 
hy Mr. Manuk appearing on belialf 
of the accuse], is that tho learned Judgo 
disbelieved in part tlie iirosecution case 
and that ho should have acauitted the 
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prisoners on all the charges preferred 
against them, even in respect of the 
charge under S. 326, for having inflicted 
grievous hurt on Bam Jiwan. and the 
learned counsel contends that the princi- 
ple of law applicable to the facts of this 
case and similar cases is to be found enun- 
ciated in the decision of a case in this 
Court reported in Phatali Singh v. 
Emveror (l). 

It is true to say that the learned Judge 
does find that the ease put forward by 
the prosecution was untrue to the extent 
that he was not inclined to believe the 
prosecution story “of rioting and loot.” 
No doubt when the learned Judge arrived 
at that conclusion it behoved him to 
examine the residue of the evidence with 
care and to scrutinize the same with 
caution. Having disposed of the case of 
rioting and loot, the learned Judge ap- 
plied his mind for the purpose of con- 
sidering the criminal responsibility of 
the two accused prisoners for the injuries 
received by Bam Jiwan, which charge 
farmed part of the case of the prosecu- 
tion. The learned Judge has dealt with 
this matter and has analyzed the evi- 
dence of the respective witnesses who 
have deposed to the fact that they saw 
the accused strike the injured man, Bam 
Jiwan, who had upon his body no less 
than 15 injuries, some of a very grave 
and serious character, and the learned 
Judge in arriving at the conclusion that 
the accused were responsible at least for 
some of the injuries inflicted on Bam 
Jiwan, came to a finding by which \VQ 
are usually bound in criminal revision. 
The learned Judge analyzed the evi- 
dence on this issue carefully and cau- 
tiously and adds that 

“this evidence is sufficient and there is no 
ad?qu.ato reason for disbelU'viu" it.” 

It was for the learned Judge acting as 
a juror witliin his discretion to deter- 
jmine whether he believed the evidence 
of the respective witnesses upon whose 
testimony he was asked to rely in convict- 
ing the accused, even though he may have 
believe! that tlie prosecution case in sub- 
stance was partly unfounded. 

The case referred to by Mr. Manuk of 
Thakur Rat v. Emperor not reported 
yet, was a case of a criminal appeal to 
this Court, and not an application in 
(1) L1918] 471. G. 73=iy Or. Ij. J. 877. 


revision. The present application made 
to us is one in revision. The case re- 
ported as Phatali Singh v. Emperor (l)’ 
was a case in revision ; but in that case I 
understand our learned brothers, as they 
were entitled to do, entered into an in- 
vestigation of the facts of that particular 
case. I agree with the general proposi- 
tion laid down by the authority of the 
decision cited, with this addition that 
each case must depend upon its own facts 
as to the applicability of the general 
principle stated. 

However in my opinion, if the cas® 
referred as Phatali Singh v. Empero^ 
(l) laid down what is contended for that 
in every case where a Judge finds the 
Crown case to bo substantially untrue 
although there is a residuum of evidence 
of the prosecution case with regard to 
Borne other charge incidental to the main 
charge against the accused, which the 
learned Judge accepts after careful judi- 
cial inquiry to be true and trustworthy, 
that nevertheless the accused must be. 
acquitted even on this charge also because 
on the main charge the learned Judge dis- 
believes the theory advanced in support 
of the prosecution and that by no pos- 
sibility is the learned Judge entitled to 
convict in ‘respect of such charge, the 
evidence in support of which he believes 
I feel myself unable to agree with it. I 
do not believe that the case cited did 
any more than lay dosvn a mere general 
proposition which speaking generally 
everybody universally accepts; but its 
application must depend upon the facts 
of each case. 

I hold that Mr. Boss was the person 
to determine whether or not the wit- 
nesses Muneswar Singh and Dbanukdhari 
were credible witnesses upon whose testi- 
mony he felt he could safely roly in con- 
victing the accused under S. 326. The 
learned Judge saw the witnesses, he 
heard the whole case, he knew full well 
the nature of the case he was trying, and 
he accepted the evidence of these wit- 
nesses and in criminal revision it is not, 
generally speaking, within our province 
or our function to dispute findings of 
fact fairly and i)roperly arrived at by* 
the trial Court. 

Exception has been taken to the ob- 
servations of the learned Judge with 
regard to his view of the law as to the 
right of self-defence. 
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Mr. Manuk contends that inasmuch as 
the object of the prosecution really was 
to attack the tenants, of whom the ac- 
cused were two, for the purpose of rob- 
bery, therefore the right of defence 
vested in the accused of exercising force 
which would even justify the causing of 
death. 

No doubt in the case of robbery, ac- 
cording to the Indian Penal Code, the 
causing of death may be justified as an 
act done in reasonable and necessary 
self-defence under certain circumstances 
and conditions; but in such cases the 
measure of self defence must always 
be relevant and proportionate to the 
quantum of force used and which it is 
necessary to repel. But the Indian Penal 
Code does not provide that in every case 
Nvhere a robbery is committed the person 
attacked is entitled to cause death. It 
means no more than this, that robbery 
by violence may be resisted by violence 
sullicient to overcome the force employed 
by the attacker and that if in the ex- 
orcise of that right death is caused it may 
be justified if it is reasonably and pro- 
'perly asserted in defence of property. 

The learned Judge finds that the ac- 
cused had not adduced any evidence 
which could justify by way of self-defence 
the infliction of the severe wounds from 
which Kara Jiwan suffered. I cannot 
think that the learned Judge erred in any 
sense in applying the law to the facts of 
this case, and we are satisfied on the 
entire case that the conviction of the ac- 
cused by the learned Judge was right 
and proper and tho.t it cannot be im- 
l)oached in this Court in revision. 

Mr. Manuk has applied to us to ex- 
ercise our discretion in mitigating the 
punishment which has been awarded by 
the learned Judge. The accused have 
each been convicted and awarded a period 
of rigorous imprisonment of 18 months 
coupled \vitli a fine of Rs. 25L. 

Yielding as we do to the application 
made by Mr. ^lauuk, we reduce the sen- 
tence of imprisonment in each case to one 
of 12 months rigorous irujirisonmont ; 
but the sentence of fine will stand. 

J?he application is therefore allowed 
in a modified form qua the reduction of 
sentence. 

V.s./r.k. Application allowed. 


Laclimi Sahu — Plaintiff — Appellant. 

v. 

Radk'a Krishna Sahu — Defendant — 
Respondent. 

Second Appeal No. 1282 of 1917, Deci- 
ded on 14th April 1919, from decision of 
Dist. Judge, Saran. 

Adverse possession — Joint tenants — There 
must be assertion of hostile title to their 
knowledge. 

The possession of one joint tenant is the posses- 
sion of all and there can be no dispossession by 
one joint tenant until there is an assertion of a 
Irostile title by him to the knowledge of tlie other 
joint tenants sought to be excluded from the 
joint tenancy. [P 528 0 1, 

Rajendra Prasad — for Appellant. 

Ram Prasad — for Respondent. 

Judgment, — On 5th July 1915 the 
plaintiff, who is the appellant before me, 
filed the suit out of which this appeal 
arises, for partition of the house and 
promises mentioned in the plaint; the 
plaintiff’s case being that he was entitled 
to a 12-annas interest therein and that 
the defendant was entitled to 4.annas 
interest therein. The defendant resisted 
the suit on two grounds: firstly, on the 
ground that the plaintiff had no title to 
the property; and secondly, on the ground 
that the plaintiff”s suit was barred by 
limitation. The facts admitted or found 
by the lower appellate Court are the 
following : 

Tbo house in question belonged to one 
Partap Narain Gir. who mortgaged the 
house to the plaintiff’s father and the 
defendant’s father jointly in the propor- 
tion of 12-annas to tho plaintiff’s father 
and 4-anna3 bo the defendant’s father. 
The suit was Ijrought by the plaintiff’s 
father and the defendant’s father on tlio 
foot of tho mortgage against Parlap Narain 
Gir and they obtained a mortgage docroe 
in that suit. They jointly e.xecuted the 
mortgage decree and purchased the house 
jointly and obtained possession in their 
joint names on 3rd July 1903. It would 
seem therefore that tlio plainbitl' and the 
defendant are jointly entitled to the house 
and premises in suit, but it is tlie defen- 
dant’s case that Mie plaintiff’s father had 
borrowed Rs. 49 on a simple bond from, 
tlie defendant’s father and that in lieu 
of bills debt and in consideration of the 
defendant’s father bearing all the ex- 
penses of the mortgage suit tlie plaintiff’s 
father gave up in favour of the defeii- 
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dant s father all his right in the mort- 
gaged property. The lower appellate 
Court has come to the conclusion that 
the defendant has not been able to prove 
this part of the case. The learned vakil 
appearing on l)ehalf of the respondent 
says that the whole story has not been 
disbelieved, but that only a portion of it 
has been found by the lower appellate 
Court not to liave been established bv 
him. It is true that the lower appellate 
Court says nothing as regards the case 
made by the defendant that his father 
bore all the expenses of the mortgage 
suit, but the story was one and entire, 
and in my opinion, this portion of the 
story could not he separated from the 
other portion in which the defendant set 
uj) a bond executed by the i)laintiff’s 
fatlier in favour of the defendant’s father. 
So far as the bund i.s concerned, the lower 
ap))ellalo Court lias given cogent reasons 
for Co iiiiig to the conclusion that it has 
not heeri establi.shed . That finding is. of 
course, l)inding on tiio and 1 think that 
tlio lower appellate Court has rejected 
the v.hole of the defendant’s case on 
this point. 

That being so, it must be held that 
the plaintiff and t)ie defondanb aciiuired 
a joint title to the house in question and 
were the joint owners in respect thereto. 
The lower appellate Court has how'over 
dismissed the plaintiff’s suit on the 
ground that the defendant lias been in 
exclusive possession of the house and pre- 
mises ever since the purchase of the 
house in the joint names of the plaintiff 
and the defendant. That finding is again 
binding on me in second api)eal; but, in 
ii»v opinion, it does not dispose of 
the appeal. For the puri)ose of this 
argument it must be remembered that the 
plaintiff and the defendant were joint 
owners, or. what would he called in 
England, tenants- in-common with res- 
pect to this house. It lias been pointed 
out liy Wilson. -F., in a very celebrated 
case, Al ohoyned Ali KImn v. Khaja Abdul 
Guuny (l), that many acts which would 
be clearly adverse, and might amount to 
;iispos' 0 ssion as between a stranger and 
the true owner of land, would between 
joint owners naturally bear a different 
Iconsfcrucbion. This view is founded upon 
,'fche well-esba!)lisli 0 d piinc'ple that the 

p )ss 0 '=‘‘^ion of one joint tenant is possession 
of all an1 that t]iero__is no^ispossession 

'(1)11^9^ Cali 741 rT«\d.). 


until there is an assertion of a hostile 
title to tne knowledge of the co-owner 
sought to be excluded from the joint pro- 
perty. The question was debated in the 
case of Ahmad Ttaza Khan v. Ram Lai 
(2), where Chamier, J., came to the con- 
clusion on a review of the authorities 
that possession of one co owner is in law 
the posssession of all the co-owners and 
nothing short of ouster or something 
equivalent to ouster will put an end 
to that possession. Where a co-owner 
in iiossession did not deny the title of 
the other co-owners till shortly before 
tlie institution of tVie suit and never laid 
claim to more than his share, it was pre- 
sumed that the co-owner in possession 
was in possession on his own behalf as 
well as on behalf of his co-owoers. 

That being so, it is clearly not sufii- 
cienb for the lower appellate Court to 
dismiss the plaintiff’s suit on the finding 
that the defendant has been in exclusive 
possession of tlie property over since its 
purchase. The learned vakil appearing 
on behalf of the resj^iondenb has pressed 
on mo the use of the words exclusive 
possession” appearing in the judgment 
of the lower appellate Court. I take 
that finding to mean that the defendant 
has been, so far as he is concerned, in 
possession of the property ever since its 
purchase, but it does not mean that there 
has been an assertion of a hostile title 
by him to the knowledge of the plaintiff. 
On this question unfortunately there is 
no finding as to when the defendant first 
asserted a hostile title to this bouse to 
the knowledge of the plaintiff. All tliab 
we get from the judgment is that in 1908 
the plaintiff demanded rent from the 
defendant and that the defendant sent a 
reply denying the plaintiff’s title and set- 
ting up the same case as has now been put 
forward by the defendant. Therefore 
there was undoubtedly an assertion of a 
hostile title in but that, of course, 

is not sufficient f jr the accrual of a title 
by adverse possession. But the learned 
vakil on beliaif of the respondent says 
that the question should he investigated 
l^y the low’er appellate Court from this 
point of view, and 1 think he is right- 
ft may he that on a consideration of all 
the evidence, the lower appellate Court 
may coino to the conclusion that there 
was an assertion of a h ostile titls from 

~ (5)TA.. i7 R7~191 ^411.. 30=37 All. 203=261.0. 
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the beginning, and, I think, having regard 
to the fact that there is no definite find- 
ing on this point, I cannot in this appeal 
give a decree to the plaintitf for partition 
of the house and premises. 

Another point that has been argued 
before me is that under the guise of a 
partition suit, the plaintiff has asked the 
Court to adjudicate on a question of title 
between him and the defendant. The 
plaintiff’s suit is a very simple one. He 
says that the defendant and I purchased 
the property and we have all along been 
in joint possession. Therefore X asked 
for partition I have come to the con- 
clusion that his allegation as to his title 
is correct. Therefore it is the defendant 
who raised the question of title in the 
suit. But, liaving regard to the fact that 
there was undoubtedly an assertion of 
a hostile title by tlio defendant certainly 
in 1908 and that there was a dispos- 
session, I think it was necessary for 
the i)laintitt‘ to sue for possession as 
well as for partition, because it is well 
established that there must be unity of 
title as well as of possession to entitle 
the plaintiff to maintain an action for 
partition. Therefore, strictly speaking, 
tlie i^laintiff’s suit should have been a 
suit first of all for joint possession and 
then for partition. This only, in my 
opinion, affects the question of court. fees 
payable by the i)laint.iH‘ on his plaint. 
Another matter which was argued on 
behalf of the respondent as a preliminary 
point was that this appeal was not brought 
within time. 

It appears tliat the memorandum of 
appeal was filed on 31st October 1917 
with copies of the judgment but with- 
out a copy of the decree. The decree 
was filed on Ist November and theroforo 
the appeal was out of time by one day. 
The appellant says that the lower Court 
opened on the same day on which tbo 
High Court opened and he could not pro- 
cure the copy of tiro decree within time. 
1 am empowered under the Act to extend 
the period and I think in the circum- 
stances of tire case’it should he exbendel. 
The result is that this case must go back 
to the lower appellate Court to he dis- 
posed of according to law. The appellant 
is entitled to the costs of this Court. 
Costs of the Courts below will al>i-le the 
result and svill he disposed of by the 
lower aj)pel!ato Court. This decree will 
ho drawn up upon payment by the plain- 
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tiff of the proper court-fees payable on a 
suit for possession and partition. 

v.S./b k. Case sent back. 
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Das, J. 

Shiva Narain Ham and others — De- 
fendants — Appellants. 

V. 

Mt. Phuljharia and oi/iers —Plaintiffs 
— Respondents. 

Appeal No. 428 of 1918, Decided on 
22nd July 1919, from appellate decree 
of Sub. Judge, 1st Court, Shahabad, 
D/- 17th December 1917. 

(a) Hindu Law — Joint family — Property 
acquired by wife of member for her own 
benefit and that of her children — Acquisi- 
tion is not for benefit of entire joint family. 

Where property ia acquired by a lady, whose 
husband is a luembec of a joint Hindu family, 
for her own benefit, and for the banefit of her 
children, the acquisition cannot be hold to be 
for the benefit of the entire joint family. 

LP 510 c n 

(b) Benami — Estoppel- -Transaction effec- 
ted to defeat creditor — Creditor defeated — 
Real owner cannot attack benami transac- 
tion — Fraud. 

Where a benami transaction is oR-'Cted in 
order to defeat a creditor and the creditor is 
defeated the real owner cannot subsequently at- 
tack the benami transaction. IP 540 C 11 

Parmeshwar Dayal — for Appellants. 

L. N. Singh — for Respondents, was 
not called upon. 

Judgment. — In my opinion this ap. 
j>eal is concluded by the findings of facts. 
The suit is for possession of certain 
houses wliich, it is alleged by the defen- 
dants, belonged to the entire joint family 
of which they are members. The root of 
title to those houses is a deed of gift exe- 
cuted by the Maharaja of Dumraon in 
favour of Mt. Phuljharia. The plaintifTs 
claim through this lady. The ciso of 
the defendants is that all tliese lioases 
were joint family properties. They were 
purchased by the Maharaja of Dumraon 
in execution of a mortgago decree obtained 
by him against the joint family, and 
subsequently ho executed a deed of gift 
in favour of Mt. Phuljharia hut intend- 
ing to confer the benefit on the entire 
joint family. In other words the a.sser- 
tion of the defendants is an assertion of 
benami. The reason for henaiTji is given 
in pira. K of the written statement. 
I shall have something to say as to that 
presently. Bat it seems to mo that upon 
the finiling of tlie losvor appellate Court 
it must he held that the plaintitTs are 
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entifclQd to succeed. in the action. First of 
all, the deed recites that owing to the ap- 
plication ot the granteo, that is to say, Mt. 
Phuljharia, the gift is made to her land 
her heirs. As the lower appellate Court 
points out the document does not recite 
that it was made for the benefit of the 
whole family of which the grantee was a 
member. The lower appellate Court finds 
that there is no evidence on the record 
that Rs. 700, which was paid as Nazrana 
to the Maharaja, was paid out of the 
joint family funds. The lower appellate 
Court has found that the houses in suit 
have been repaired at the cost of the 
plaintiffs and that there are account 
l^apers to prove the fact of such payment 
towards costs. 

The learned vakil on behalf of the ap- 
pellant argues on the authority of a ease 
reported as Nahin Clmnder Choiudhry v. 
Dokhobala Dasi Cl) that where property 
is acquired in the name of a wife whose 
husband is a member of a joint family, it 
must he presumed that the acquisition 
in her name is for the benefit of the 
entire joint family. That may be so, 
but here the Court has found as a fact 
that the property was acquired by Mt. 
Phuljharia for her own benefit and for the 
benefit of hor children. Therefore, this 
[finding of fact is binding on me. Next, 
it seems to me that in any case the ap- 
pellants, or some of them are estopped 
from putting forward their title to these 
houses in view of their own written 
statement as contained in para. 8 there- 
of. Tliero they give a reason for the 
henaini. They say tliat there was a 
decree against the joint family and in 
order to safeguard the property against 
the creditors who had a decree against 
them, it was decided that the property 
should be put in the name of Mt. Phul- 
ijhax'ia. The judgment obtained by the 
creditors is on the record and it shows 
that the judgment debtors were one Debi 
Ram who is not a party in tdiis litiga- 
tion aTid Debi Ram who is the father 
of defendants 1, 2 and 3. The lower 
appellate Court says, and the judgment 
which has been ]3Ut in supports fcliat 
statement, that Debi Ram and Deni Ram 
successfully saved this property fi'om 
sale at the instance of the decree holder. 
The question arises that having entered 
into a fraudulent transaction of this 
nature and having succe eded in the frau d, 
“"(linTsSS] 10 Cal. 036.' 


are they entitled to plead their own fraud 
and claim to prove the'benami nature of 
the transaction ? The question has been 
debated in more cases than one. It is 
unnecessary to deal with them, but the 
authorities certainly establish that no 
man can allege his own fraud to invali- 
date a transaction entered into by him. 

The case made by the defendants is : 

“We entered into thi.s benami transaction in 
order to save the property from creditors. We 
have succeeded in saving the property from the 
creditors and now there is no longer any neces- 
sity for the benami character to continue, and 
therefore we ask the Court to declare tbe benami 
nature of the transaction.’* 

In my opinion they cannot be heard 
to take up a position like that. In my 
opinion this appeal fails and must be 
dismissed with costs. 

v.s./e.k. A 2 Jpeal dismissed. 

A. L R. 1919 Patna 540 

Das, J. 

Jiignl Kishore — Petitioner. 

V. 

Bacliinder Mohan and others Oppo- 

G 1 ^ O f*. T A Q 

Civil Revn. Nos. 108 and 109 of 1919, 
Decided on 8th July 1919, from orders 

of Munsif, Purneah. 

(a) Civil P. C. (1908), O. 3, R. 9, and O. 21, 

R. 90 — Order dismissing for default applica- 
tion to set aside sale — O. 9, R. 9, does not 
apply. , 

Order 9, R. 9, does not apply to an order dis- 
missing for default an application to set aside 
under O. 21. B. 90, of the Codf, a sale hold in 
execution of a decree. CP 

(b) Civil P. C. (1908), O. 9. R. 4, and O. 21. 
Rr. 100 and 101 — Case under O. 21, 

and 101 is not case within meaning of O. 9, 

R. 4. . , 

Rule 4, O. 9, expressly applies to suits, and a 

case under O. 21, Br. 100 and 101, is not a suit 
within tlie meaning of that rule. [P 541 C Ij 

Akbari Husnain — for Petitioner. 

Nirsu Narain Singh — for Opposite 

Parties. 

Judgment. — These two revision peti- 
tions come before me under the follow- 
ing circumstances: The petitioner pur- 
chased and got possession of a jote be- 
longing to the judgment-debtor on 24th 
March 1918. On the 23rd April the 
opposite party preferred an objection 
under O. 21. Rr. 100 and 101. At the 
time of the hearing of the application 
the opposite party failed to put in an 
appearance, with the result that its peti- 
tion under O. 21. Rr. 100 and 101. was 
distDisaed for default on 15fcli Septeniber 
1918. On 21st October 1918 they put 
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in a pefcifcion under O. 9, R. 4, Oivil P. 0. 
for rehearing of the petition which was 
dismissed for default. This petition for 
rehearing was rejected on 29th Novem- 
ber 1918 as no -step was taken by the 
applicant. On 30th November 1918 there 
was another application under O. 9, 
E-. 4, by the opposite party for restoring 
to file the execution case which was 
dismissed for nonprosecution. On 20th 
January 1919 the petition of 30th 
November 1918 was allowed and the re- 
hearing of the case was restored to its 
original number, that is to say, the re- 
hearing case which was rejected on 29th 
November 1918 was restored to its ori- 
ginal number. Against this order of 
20th January 1919 there is one petition 
being Revision Case No. 109 of 1919. 
Subsequently by a further order, dated 
3rd February 1919, the rehearing peti- 
tion was allowed and the objection case 
was restored to its original number. As 
against this order of 3rd February 1919 
there is another application which is 
Revision Case No. 103 of 1919. 

The point which has been taken before 
me by the learned counsel ai)p 0 aring on 
behalf of the petitioner is very short, 
and it is this: that the Court liad no 
power under O. 9, R. 4, to restore a case 
under O. 21, Rr. 100 and 101. The 
Special Bench of this Court has decided 
in the case of Bhubaneswar Prasad Singh 
v. Tilakdhari Lai {D that O. 9, R. 9. 
Civil P. C., 1908, doss not apply to an 
order dismissing for default an applica- 
|tion to set aside under O. 21, R. 90, a 
sale held in execution of a decree. In 
!my opinion that decision is applicable to 
the facts of this case. It seems to me 
that O. 9, R. 4, expressly applies to a 
suit and it cannot ho urged at all that a 
case under O. 21, Rr. 100 and 101. is a 
suit within the meanirug of O. 9, R, 4. 

I hold that I am bound by the deci- 
sion of the Special Bencli of this Court 
and I would therefore allow these appli- 
cations and set aside the orders passed 
by the learned Munsif on 20fch January 
1919 and 3rd February 1919. The i)eti. 
tionor is entitle 1 to his costs wliich I 
assess at two gold moiiurs in each ca?e. 

V ■ S . / R . K . Petitions allowed. 

(1) U019] 1 I'.L.J. 135— IJ I.O. cItI 
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Das, J. 

Kali Charan Roy and others — Defen- 
dants — Appellants. 

V. 

Kesho Prasad Singh — Plaintiff — Res- 
pondent. 

Second Appeals Nos. 1269 to 1280 of 
1917, Decided on 14th April 1919, from 
decision of Dist. Judge, Shahabad. 

(a) Court-fees Act (1870). S. 7 (2) — Words 
“other sums payable periodically" must be 
limited by specific words that precede it. 

In construing a statute t>he general rule is that 
where there are general words following parti- 
cular and specific words, the general words must 
be confined to things of the samo kind as those 
specified. Oonsequontl 3 ', in constrniug S. 7, 
Cl. (2), Court-fees Act, the expression "other sums 
payable periodically ' must be limited by the 
specific words that precede it. LP 542 C 2] 

(b) Court fees Act (1870), S. 7 (4) (c) — Suit 
for assessment of rent and for recovery of 
specific sums of money as damages for use 
and occupation — Court-fee is payable under 
S. 7 (4) (c). 

A suit for assessment of rent and for recovery 
of a specific sum of money as damages for use 
and occupation is in the nature of a suit to 
obtain a declaratory decree where consequootial 
relief is claimed, aud the amount of court-fees 
payable on such a suit should be computed 
according to Cl. (1) (c), S. 7 Court-fees Act. 

[P 542 C 1, 

(c) Interpretation of Statutes — Fiscal enact- 
ment. 

A fi.scal enactment should, as far as possible, 
be construed in favour of the subject, and the 
construction most beneficial to the subject should 
bo adopt«.‘d. [P 542 C 2) 

Parameshwar Dayal — for Appellants. 

Krish?ta Sahai and Kirsn Narayan 
Siyiha — for Respondent. 

Judgment. — These analogous appeals 
come before mo from an order of the Dis- 
trict Judge of Shahabad rejecting the 
appellants’ appeals to that Court on t^e 
ground that proper Oourt-feoS were not 
paid by the appellants, anil the only 
question whicli I have to determine is, 
did the ai)pellants pay proper court-foes 
on their appeals to that Court? 

The appellants were the defendants in 
the actions which wore for assessment of 
rent and for recovery of spocific sums of 
money as damages for use and occupition 
of tiho land. Tiio learned Munsif who 
heard the suits liold that Rs. lO- J-0, 
besirlos cess, per bigha, would bo a fair 
and e.'iuital>lo rent for the holdings in 
suit. In the result the learned Munsif 
made a declaration to that olfoctand g .v i 
the plaintiff a decree for damagess calcu- 
lated at Rs, 10-2-0 per higha for six ye.ars 
from 1317 to 1322. The tenants-dofen- 
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danbs preferred appeals to the Court of 
the District Judge at Shahabad. They 
paid court-fees on the amount decreed 
against them under S. 7, Cl. (4) (c), Court- 
fees Act. The learned District Judge, 
however was of opinion that S. 7, Cl. (2), 
Court-fees Act, applied and called upon 
tho appellants to pay the proper court- 
fees on the principle enunciated iu that 
clause. The appellants took time to pay, 
but ultimately they weie unable to com- 
ply with the order. The District Judge 
thereupon rejected their appeals. It 
seems to me that the plaintiff’s suits 
were suits **bo obtain declaratory decrees 
or orders w here consequential reliefs are 
prayed" and that prima facie S. 7, Cl. (4) 
(c), would apply, but it is argued that the 
suits were suits for a sum payable peri- 
odically, and that therefore S. 7, Cl. (2), 
would apply. S. 7, Cl. (2), runs as fol- 


lows: 

“Id suits for maiulenance and annuities or 
otter payable periodically, according to 

the value ol the subject-matter of the suit, and 
such value shall bo deemed to be ten times the 
amount claimed to bo payable for one year.” 

It is urged on behalf of the appellants 
that the suits were substantially suits 
for assessment of rent which would be 
payable periodically and that therefore 
tlie learned District Judge was right in 
asking the appellants to pay according to 
the principle laid down in S. 7, Cl. (2). 
The critical question for my determina- 
tion therefore is what effect must be 
given to the words "or other sums pay- 
able periodically’’^^ which immediately 
follow the words ‘‘In suits for mainten- 
ance and annuities." It will be noticed 
that I have to construe certain general 
words which follow particular and speci- 
fic words. Clearly the suits were suits 
neither for maintenance nor for annuities. 
Were they suits for other sums payable 


periofV^^^ to tbe principle,’' said Lord Campbell 
• in li V T'Uhnundson (l), “hiid down m all the 
which have been cited that where there are 
General words following particular and 
word., the general words must be confined to 
things of the same kind as those specified. 

In' Ashhunj Railway Carnage and 
Iron Company v. Riche (2) a question 
arose as to the meaning of the words 

"ceneral contractoi s. * »• «» 

••Upon all ordinary principle? of construction 
<;aid Lord Cairns, “these words rnust be referred 
r. thopartof the sentence which immediately 
» recede-^ tlvm . . • • • • therefore the 


(1) I iSr.Ol L. -T. M. O. 213. 
(‘2) 'lists'! 7 H.L 653. 


term 'general contractors' would be referred to 
that which goes immediately before, and would 
indicate the making generan 3 ' of contracts con- 
nected with the business of mechanical engi- 
neers." 

In the same case Lord Chelmsford said: 

“It seems to me that the generality of the ex- 
pression is limited by its association with tbe 
previous words ‘mechanical engineers’ and it 
ought to be confined to contracts connected with 
that business." 

It seems to mo that we must apply this 
rule of ejusdem generis for the purpose 
of construing S. 7, 01. (2), Court-fees 
Act, for it is difficult to conceive why 
the legislature should have taken the 
trouble to specify in this section certain 
classes of suits, which undoubtedly are 
suits for sums payable periodically, 
except to limit the generality of the 
expression that follows and to indicate 
that the general w’ords must be confined 
to things of the same kind as those speci- 
fied. In my opinion the generality of 
the expression "other sums payable 
periodically" must be limited by the 
specific words that precede; and when so 
limited, S. 7, Cl. (2), would read as fol- 
lows: 

“In suits for maintenance and annuities or 
other sums of the same kind payable periodi- 
cally " 

Now, can it be said that a sum of 
money payable as rent is of the same 
kind as a sum of money payable as main- 
tenance or annuity? I think not and 
therefore I must hold that the court-fees 
paid by the appellants under S. 7, 01. (4) 
(e), of the Act were sufficient. In this 
connexion it is necessary to remember 
that a series of cases of the highest 
authority have repeatedly laid down that 
fiscal enactments should as far as possi- 
ble. be construed in favour of the subject, 
and that in cases of a doubt, the con- 
struction most beneficial to the subject is 
to be adopted. I allow these appeals and 
remand the cases to the lower appellate 
Court to be disposed of according to law. 
The respondent must pay the costs of 
these appeals. The costs incurrad in the 
Courts below will abide the result and 
will be disposed of by the lower appel- 
late Court. The appellant is entitled to 
a certificate authorizing him to receive 
back from the Collector tho full amount 
of fee paid on the memorandum of appeal 
to this Court. 

V.s./RK. 


Appeals allowed. 
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Atkinson and Manuk, JJ. 

Mt. Dukhno — Petibioner. 

V. 

Munshi Sahu — Opposite P<irby. 

C-*vil Revo. No. 243 of 1918, Oecidel 
on llbh February 1919, against-, orders 
of Munsif, Monghvr. D/- 25bh Julv 1918. 

(a) Civil P. C. (1908>, S. 148— Discretion 
under S. 148 for enlarging time ought not to 
be arbitrarily exercised in matters in which 
rules of limitation apply but only after 
proper judicial consideration — Limitation 
Act (1908). Ss. 5 and 18. 

The discretion granted by S, 149 of enlargiug 
the time for doing an act ought not to be arbi- 
trarily exorcised iu matters to which the rules 
of limitation apply, and in which by those rules 
the Court can only extend the time after a proper 
judicial consideration of the cause shown under 
S. 5, or the fraud est.\blished under S. 19, Dim. 
Act tP 54i C n 

(b) Civil P. C (1908), S. 115— Court not 
applying its mind to question of limitation 
and arbitrarily granting application for res- 
toration of suit acts without jurisdiction. 

Where a Court fails to apply its mind to the 
question of limitation, and arbitrarily grants an 
application for the restoration of a suit long after 
the psriod of limitation has expired, it acts with- 
out jurisdiction and its order is liable to beset 
aside by the High Court acting under S. 115. 

CP 544 C 2; P 645 C 11 

(c) Civil P. C. (1908),S. 148 — Litigant guilty 
of laches cannot claim indulgence under 
S. 148. 

Litigants who are guilty of gross laches and 
who refuse to comply with the orders of a Court 
ought to be shown no indulgence under S. 148. 

LP 54 5 G n 

Jagarnath Prafiad — for Petitioner. 

Atul Krishna Ray — for Opposite Party. 
I\4anuk, J. The facts upon whicli 
this application is made to us in our re- 
visional jurisdiction are as follows : The 
respondent before us instituted a suit on 
17th May 1917 against numerous defen- 
dants ; tlie suit was dismissed under 
O. 9, R. 8, Civil P. G., cn 24tli April 
1918. On 8th May 1918 the ])laintift’ 
(now respondent) applied under O. 9. 
R. 9, to set aside the dismissal and res- 
tore the suit. On this application the 
learned ^lunsif before whom it was filed 
recorded the followin.g order : 

Cl.ass of suit, copy of judgment, vakalatuama 
written process iind talbana are not filed. Re- 
turned to b3 re-filod after removitl of defect.s by 
20th M«,y 1918. ” 

On 17th May, for soma reason not 
apparent, wo find another order by the 
Munsif to the effect that the previous 
order hal not been comf)lied with, and 
the application was again returned to bo 
re-file 1 by .Sth June aftor removal of the 


defects. The next order is on llfch June 
1918, and this is to the effect that, as the 
previous orders are still uncomplied 
with, the application is once more re- 
turned to be refiled by 15th June 3918. 
On 16th Juno it transpired that the ap- 
plication related to a suit valued above 
Rs. 1,000, and it was accordingly “ re- 
turned for presentation before the pro- 
per Court. *’ The matter next ' came 
up on 22nd June, when the order (this 
time passed apparently by a Subordinate 
Judge) runs : 

Nature of the suit and date of disposal of 
the same are not given. Returned for com- 
pliance, and re-file within a week. ” 

It was then ro-filod after amendment on 
20th June, when the record was sent for, 
and it was ordered that the application 
should be put up with the record on 16th 
July. On 18th July ho%v9ver a note was 
submitted to the learned Subordinate 
Judge by his office askin.g for directions 
as to whether the application should be 
registered in his Court or be sent to the 
first Munsif, who was “ vested with 
power to try suits of special jurisdiction.’* 
On 9th July the learned Subordinate 
Judge directed that theapplication should 
be returned to be filed before the first 
Munsif, who is vested with special juris- 
diction. The matter next came upon 
18bh July, presumably before the first 
Munsif. On that date the office sub- 
mitted a note to the learned Munsif, 
pointing out that the application was 
originally filed as under O. 9, R. 13, and 
hence a copy of the judgment was de- 
manded together with process fee and a 
vakalatnama, and it was not clear why 
the application was made under O. 9, 
R. 13, and not under O. 9, R. 9. The 
serious laches of the petitioner in re- 
paatedely failing to c.omply with the 
orders of the Court and the present de- 
fects were also set out. Amongst ether 
defects still present were (i) the iirocess 
fee filel was still inadequate, and (ii) 
the orders of 9th May had not yet been 
complied with. It was also pointed out 
hy the office that no cause had been 
shown for the delay in filing the petition 
within the time limit of 30 days from 
the dismissal as required by statute, fn 
the face of this report all that tlio learned 
Munsif did was to record a perernptory 
order in a single word. “ admit. ” This 
was a week later on 25th July, and with- 
out an> notice to the defendants. On 
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that} date nn order was also entered in 
the order-sheet in the following terms : 

“ Application under O. 9, Civil P. O., admitted. 
Register. Petitioner to file deficit talbana Re. 1 
by 3rd August 1918. ” 

Finally, on 24th August 1918 the 
pleaders on behalf of the parties were 
heard, and the learned Munsif, without 
applying his mind in the least to the 
serious question before him as to whe- 
ther the application was filed within 
time or not, proceeded to pass a formal 
order restoring the case on the applicant, 
paying Bs. 5 to the respondent. It is 
noticeable that not a single argument 
adduced on behalf of the present peti- 
tioner before us finds a place in the 
learned "Munsif ’s order; the Munsif seems 
to have endeavoured to justify his pre- 
vious ill-advised order ‘ admit ” by ac- 
cepting various extenuating circumstances 
urged on behalf of the present respon- 
dents for their original default. Now 
under these circumstances we are asked by 
Mr. Jagarnath Prasad, on behalf of some 
of the defendants to the suit, to hold 
that the learned Munsif has acted with- 
out jurisdiction, inasmuch as on 25th 
July, when he admitted the application 
and on 24bh August, when he set aside 
the dismissal, the application was long 
since barred by time. On the other hand 
Mr. Roy, the learned vakil for the plain- 
tiff, has strenuously argued that the ap- 
I^lication having been filed within time 
on 9th May, it was open bo the Court 
under B. ilB, Civil l^ C., bo extend the 
periol from time to time within its dis- 
cretion and that having done so, there 
was no reason why on 25th July the 
Court should not have admitted the ap- 
plication. 

I am of opinion that the discretion 
granted by S. 148 cannot be arbitrarily 
exercised in matters to which the rules 
of limitation apply, and in which by 
those rules the Court can only extend 
the time after a proper judicial conside- 
ration of the cause shown under S. 5^ or 
the fraud established under S. 18, 

Act. Now in the case before us we hold 
that the application filed on 9th May was 
no application at all within the provM- 
sions of O. 9. R. 9- The nature of the 
suit the date of disposal of the same, the 
correct provisionsof thoCodeunder which 
the application was made, and v^-ious 
other matters necessary for the Court 
to consider the application at all and 


entertain it were lacking ; these defects 
were pointed out by the Munsif and his 
office to the petitioners, but no attempt 
was made to remedy these defects 
within time ; and therefore all arbitrary 
extensions of time to re-file the applica- 
tion after the 30 days had elapsed were 
beyond the jurisdiction of the Munsif to 
grant. 

Mr. Roy has also referred us to the de- 
cision in Jhotu Lai Ghose v. Ganouri 
Sahu (l), and he contends that the 
Munsif, having rightly or wrongly ad- 
mitted the application and restored the 
suit, has acted within his jurisdiction, 
and that therefore we should not inter- 
fere under S. 115. Civil P. O. Now the 
case of Jhotu Lai Ghose v. GanouTi Sahu 
(1) is distingnishable from the case be- 
fore us is one very important respect. In 
that case the Munsif had considered the 
question of limitation, had applied his 
mind to the objection that the applica- 
tion was barred by limitation and had 
decided in fact that it was not so barred* 
It was argued on behalf of the petitioner 
there that Munsif had fallen into an 
error in holding that the application was 
nob barred by limitation. Under those 
circumstances the learned Judges held 
that oven if it were conceded that the 
Munsif had fallen into an error either of 
law or of fact that was nob an ^ error in 
the exercise of jurisdiction which could 
be interfered with Iiy this Court under 
S. 115, Civil P. C. Now in the case be- 
fore us there is not a single indication 
throughout the numerous orders that any 
of the Courts dealing with the petition 
applied its mind in any rnanner whatso- 
ever to the question of limitation ; nor 
indeed can we see how the learned Munsif 
who eventually admitted (he application 
on 25th July 1918. could have done so. 
having regard to the fact that it was 
brought prominently to his notice that 
no reason for the neglect bo file the peti- 
tion within time had been stated in any 
of the numerous petitions bo the Court, 
or upon any of the numerous occasions on 
which the Court was approachad. Thorej 
having been therefore no application of; 
the learned Munsif’s mini to the question 
of limitation at all, and he having arbi- 
trarily admitted the petition and res- 
tored the suit long after the^ period of; 
limitation had expired, the impeached 
order.s were, in our opinion, mad e witbj- 
(1) 1* P. L. J. 376. 
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out any jurisdiction whatsoever. It 
would we think, be disastrous to give 
effect to Mr. Roy’s contention that a 
Oourt may keep alive a cause of action 
for an indefinite period of time by grant- 
ing, ■ without cause shown and without 
consideration, indulgence after indulg* 
ence under S.148, Civil P. O., to litigants 
who are guilty o the grossest laches, and 
|Who refuse to comply with the orders of 
[the Court. The Privy Council have more 
than once animadverted on the law's 
delays in this country ; and to allow the 
subordinate Court to proceed as the 
learned Munsif has in this particular case 
without correction or interference by 
this Court under S. 115, Civil P. O., 
would simply be to encourage the evil 
which their Ijordships of the Privy Coun- 
cil have so often condemned. 

For all these reasons we set aside the 
orders of the Munsif, dated 25th July 
1918, and 24th August 1918, with costs. 

Atkinson, J. — I just desire to say that 
in my opinion there was no application 
before the Court to restore the suit that 
was originally dismissed under O. 9, 
R. 9, on 25th July 1918 and that on that 
date limitation liad expired, and the ap- 
plication presented was barred, and, in 
my opinion, the Court of the first Munsif 
of Monghyr had no jurisdiction to en- 
tertain the application which was then 
statuto-harred. Any other application 
of the law would render the law of limi- 
tation nugatory and senseless, and I am 
not aware of any authority tliat can be 
cited in support of the argument that 
has been addressed to us. 

v.S./r.k. Order set aside. 
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ATKCNSON and JwADA PltAS\D. J.r. 

Gur^t Prasad Sohn — Petitioner 

V. 

Ajodfit/a Math Parhi and others — Op- 
posite Parties. 

Criminal Revn. No. 14 of 1919, Deci- 
ded on 29th May 1919, against order of 
District Magistrate, Ralasore, D/- 25fch 
Marcli 19 19. 

Criminal P. C. (1S981. St. 200 and 345 — 
Failure to examine complainant is improper 
— Noncompoundable offence — Compromise 
-cannot be sanctioned. 

A complaint \va<? made to a ■^ra£’^■=tr:lte again-^t 
Rovorrtl pursous of the offeiico of theft. ^ The 
Magistrate, without oyamiriing the coinphiinant 
upon oath, held a loc.al investigation and found 
that an offenco in the nature of theft had been 
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committed. During tbc course of the invostiga * 
tion the parties agreed to a compromise which 
was sanctioned by the M.agistrate. The accused 
failing to abide by the terms of the ermpromise 
the complainant applied to have the order sanc- 
tioning the compromise set aside and for permis- 
sion to proceed with his original petition cf 
complaint: 

Held-, that the proceedings of the Magistrate 
were altogether irregular and improper, inas- 
much as the offence complained of was not com- 
poundable, and he therefore had no jurisdic- 
tion to entertain or sanction the compromise 
entered into between the patties, or even to 
permit the same to bo filed. {.P 546 C 1] 

S. A. A. Asghar and Gajendra Prasad 
Das — for Petitioner. 

Goar Chandra Pal — for Opposite 
Parties. 

Judgment. — The only question aris- 
ing for determination in this applica- 
tion for revision is whether the 
order confirming the compromise ar- 
rived at between the parties dated 
11th February 1919 is valid or in- 
valid; and if invalid, whether the same 
should bo set aside. The petition of 
complaint filed by the complainant avers 
facts which tend to show that a theft 
from the Kutcheri house in village Jam- 
jhari hai been committed by the opposite 
7 )arty of certain articles and property be- 
longing to the complainant therein; and 
that the ingredients necessary to con- 
stitute an offence under S. 380,1. P. G. 
existed Tlio Magistrate failed and omitted 
to take tlie necessary steps to examine the 
complainant as be should have done im- 
mediately on the filing of his petition of 
complaint, having regard to the frame of 
his petition relative to the matters 
stated therein. Tlie learned Magistrate, 
instead of proceeding to examine tl^e 
complainant as he ought to have done, 
proceeded to hold a local investigation; 
and when he went to the scene of oc- 
currence, he found a condition of thini^s 
existing wlnich showed that the case put 
forward hy the complainant was not en- 
tirely false, and lie assigned reasons 
whicli we think cogent to siiow that a 
crime in the nature of a theft had been 
committed. 

During the course of this investigation 
the opposite party came forward and 
suggested that a compromise iniglifc bo 
effected on a certain basis. The parties 
on both sides agreed tliat a coiripromise 
should ho arrived at between tliem. as 
it was more or less a matter of farriily 
dispute. Hut the opposite j-arly ro 
presented Iiefove us by Mr. Gonr Chendr 
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Pal failed to carry out the terms of the 
compromise. Hence the petitioner seeks 
now to have the order of 11th February 
set aside, and craves permission to pro- 
ceed with his petition of complaint un- 
fettered by the terms of the order of 
(11th February 1919. The offence char- 
ged in the petition of the complainant 
would appear to constitute an offence 
under S. 380, I. P. 0., and consequently 
be a noncompouudable criminal charge, 
and therefore the learned Magistrate 
ought nob to have sanctioned or enter- 
tained the compromise entered into 
between the parties or permitted the 
same to be filed. As far as I can see, 
every step taken by the learned Magis- 
strate in the course of the proceedings 
has been irregular from their inception 
to their end. We are quite satisfied that 
in point of law the order of 11th Febru- 
ary was quite irregular and improper 
and must be set aside, and we order that 
the complainant shall be entitled to 
proceed on his petition of complaint in 
due course of law as if the order of 11th 
February 1919 Iiad never been made. 
We have no evidence before us as to the 
merits of the petitioner’s claim; and we 
refrain in an application of this cha- 
racter from expressing any opinion as to 
the merits or demerits of the case of 
either of the parties to the contemplated 
pending criminal proceedings. Accord- 
ingly we allow this application. 

V.S./R.K. Application allowed. 
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MULIilCK AND JWADA PRASAD. JJ. 

Munshi Lai Choudlny — Petitioner. 

v. 

Nidhi Ram DuUa— Opposite Party. 

Civil Revn. No. 232 of 1918, Decided 
on 25th February 1910, from a^ decision 
of Deputy Commissioner, Purulia, dated 

5th -Tuly 1918. s* 217 

Chota Nagpur Tenancy Act (1908)5s. 217, 
227 and 228— Rent suit decreed exparke 
—Application to set aside dismissed in 
default— Application for restoration of ap- 
plication dismissed — On appeal ex parte de- 
cree set aside and case remanded— Applica- 
tion for restoration of application to set 
aside ex parte decree held not tenable under 
Act and no appeal lay to Deputy Commis- 
sioner a'^ainst dismissal of such application 
— Setting aside ex parte decree was without 
iurisdiclion— No revision lay to revenue 
authorities— High Court held competant to 
revise such order being without jurisdiction. 

A i-eot suit was tried by a Deputy Collector 
exrcUicg the powers of a Deputy Commissioner 


under tbe Chota- Nagpur Tenancy Act and was 
decreed ex parte. The defendant's application io- 
set aside the ex parte decree was dismissed in de- 
fault, and a further application for restoration 
of the previous application was also dismissed. 
He then filed an appeal to the Deputy Commis- 
sioner wlio set aside the ex parte decree ,aDd 
remanded the suit for re-trial. [P648 0 2] 

Held, (1) that there was no provision in the 
Chota Nagpur Tenancy Act for restoration of an 
application to set aside an ex parte decree which 
bad been dismissed for default, and that there- 
fore the second application made by the defen- 
dant to the Deputy Collector was incompetent; 
(2) that no appeal lay to tbe Deputy Commis- 
siouer against the order dismissing that applica- 
tion; (3) that the Deputy Commissioner’s order 
setting aside tbe ex parte decree was therefore 
without jurisdiction; (4) that the Deputy Com- 
missioner having acted without jurisdiction, hie 
order could not bo revised by the Revenue 
Authorities under S. 217, Chota Nagpur Ten* 
ancy Act; (5) that therefore the High 0-ourt had 
jurisdiction to revise the order which being 
without jurisdiction must bo sot aside. [P549 0 IJ 

Ahani Lhusan Mukherjee — for Pefci- 
tioner . 

G. C. Pal — for Opposite Party. 

Mullick, J . — The facts of the case out 
of which this application for revision 
arises are these: In Rent Suit No. 1770 
of 1908 the plaintiff obtained an ex parte 
deceree against the defendant for Rs. 
169 on 19fch February 1908. The suit 
was tried by a Deputy Collector, exer- 
cising the powers of a Deputy Com- 
missioner within the meaning of the 
Chota Nagpur Tenancy Act. On 4th 
March 1918 the defendant filed an 
application to set aside the ex parte 
decree. That application was dis- 

missed for default on the 21st March. 
The defendant made a further applica- 
tion for a restoration of his petition on 
dthMarch 1918. Thatapplication was dis- 
missed on 23rd April 1918. The defen- 
dant then filed an appeal to the Deputy 
Commissioner who on 5th July 1918, set 
aside the ex parte decree and remanded 
the rent suit for re-trial. It is against 
this order of the Deputy Commissioner 
that the present application under 
S. 115, Civil P. C , is made to us. 

It is contended that the Deputy Com- 
missioner had no jurisdiction to direct 
the re-trial of the original suit. It ap- 
pears that S. 227, Chota Nagpur Tenancy 
Act, allows a defendant to set aside an 
ex parte decree by making an application 
to the trial Court. It is clear that the 
application under this section is to be 
made to the Deputy Commissioner, if he 
has tried the suit himself or to the officer 
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who has exercised his powers in thab 
respect in his behalf. It is not ‘ to 
be made to the Deputy Commissioner 
if he was nob the trial Court, 

If the Deputy Collector refuses to 
restore the case then there is an appeal 
under S. 228 to the Deputy Commis- 
sioner. The Act does not make any 
provision for the restoration of an 
application under S. 227 which has 
been rejected by the trial Court 
unless perhaps by way of review 
of judgment. It is contended therefore 
on behalf of the petitioner that the ap- 
plication for restoration which was dis- 
missed on 2yrd April 1918 was nob 
enbertainable by the Deputy Collector, 
and that no appeal against that order of 
dismissal lay under S. 228 to the Deputy 
Commissioner. The learned vakil for 
the opposite party replies to this as 
follows; He says that under S. 265 of 
the Act the provisions of the Civil 
Procedure Code apply and confer upon 
the defendant the right to make an 
application for review of the judg- 
ment of the 21st March 1918 and that 
the order of 23rd April 1918 granting the 
review was an order appealable under 
S^. 215 of the Act, to the Deputy Commis- 
sioner. The contention therefore is that 
apart from S. 228, there was an appeal 
to the Deputy Commissiooer under S. 
215. The first reply to this is that if 
the Deputy Commissioner was entertain- 
ing an appeal against the order of the 
23rd April 1918 then he had no right to set 
aside the order 19th February 1918. 
The second reply is tliat S. 21 g ouly 
Ipvcs a riglit of appeal in respect of orders 
.(as distinguished from judgment in suits 
and certain other orders) passed under 
the provisions of the sections which 
precede S. 215. An order made under 
b. ^bo, therefore is not appealable under 
S. 215. The thirl reply is that S. 2C5 
confers a right of review against a jud-*. 
mont. The order of 21st ^ral•ch 1918 
disrnissing the restoration application 
tor default was not a judgment and tliere- 
;foro tlioro was no right of review against 
It. iherefore the last application to the 
Deputy Collector which was dismissed 

on ^3rd April 1918 was not entertaiuablo 

\n I therefore an aiipeal also is not com- 
petent whetlier under S. 2 15 or anv 
other section. ^ 

Tha Isarnel vakil for the opposite 
party finally contends that as S. 217 


12 of 1919, 
against the 


gives the Commissioner and the Board 
of Revenue revisional powers in respect 
of orders made under S, 215 by the 
Deputy Commissioner, we should not 
interfere. That would be a perfectly 
valid contention if there was such a 
remedy obtainable from the revenue 
authorities. But S. 217 only gives the 
revenue authorities power to interfere in 
respect of orders by the Deputy Com- 
missioner under S. 215 if he has jurisdic- 
tion. Where the Deputy Commissioner 
makes an order without jurisdiction, the 
revenue authorities clearly cannot in- 
terfere under S. 217. The application 
therefore will be allowed and the order 
of the Deputy Commissioner dated 6tb 
July J.918 beset aside with costs, hearing- 
fee two gold mohurs. 

Jwala Prasad, J. — I agree. 
v.s./r.k. Application allowed. 
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Das, j. 

Kalwa Goxjc — Petitioner. 

' V. 

Antonini — Opposite Party. 

Civil Criminal Revn. No. 

Decided on 30th May 1919, 

order of Subdivisional Magistrate, BhagaU 
pore. 

Criminal P. C. (1898), S. 195— Inquiry must 
be complete m every detail — Considerable 
ill-feeling between parties and likelihood of 
misuse of Jaw Sanction ought not to be 

granted— Court has to use its discretion with 
caution. 

AlMiough no hard anti fast rule cati bs laid 
down as to the manner in which an innuiry 
should bo made under S. 195 it ia necessary that 
the inquiry sliould bo complete in every detail. 

* • - , [Polfl G21 

A)i inquiry confined toau examination of the 
accused and his witnesses is not sufficient. The 
inquiry should proceed on the allegations made 
by the party wlio asks for sancliou ar,d cn the 
basis of material.^ placed bv him before the Court 

and the Court should abstain from prcnouucinJ 

any opinion on the merits of tbe case. 'I’ho Court 
has a wide discretion in the matter of granting 
or withholding sanction, but. that di.scretion 
f d with caution and discernment to 

further the ends of justice and not to permit the 
usQ of the penal law to satisfy private ends or 
personal spite. Where it app ars tliat there is 
considerable ill-feeling between the parties and 
there are grounds f..r believing that there is a 

uot to he granted. LPS-JOcb] 

A. A. Aitjhtir a.nd KhursI.ed lltistuiin 
— for Petitioner. 

Fokhruddin — iov the Crcwij 
Judgment.— This application is direc- 
ted^ against an order passed by the Sub- 
divisional Magistrate of Bhagalpore gran. 
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ting sanction to Mr. Antonini to prosecute 
the petitioner under S 211, I. P. C. It 
appears that there was considerable ill- 
feeling between the parties. The occur- 
rence in respect of which the petitioner 
lodged a complaint against Mr. Antonini 
is alleged to have taken place on 27th 
October 1918. On 26feh October 1918 
however the petitioner’s brother lodged a 
complaint against Mr. Anbionini charging 
Mr. Antonini with having assaulted him. 
On 28th October, that is to say, two days 
after the lastmentioned incident, Mr. 
Antonini himself filed a complaint against 
Sadho Gope and others, including the 
petitioner, charging • them with having 
assaulted him and wrongfully confining 
him. It appears from the affidavit filed 
before this Court on behalf of the peti- 
tioner which has nob been denied on oath 
by Mr. Antonini, that the complaint of 
Sadho Gope, which, it must be remem- 
bered, was filed on 26th October 1918, 
was ordered to be put up after the dis- 
posal of the case instituted by Mr. An- 
tonini against Sadho Gope and others. In 
respect of the complaint filed by Mr. An- 
tonini Sadho Gope and others have been 
convicted 

The case of the petitioner in respect of 
the incident of 27fch October 1918 was 
that Mr. Antonini came with ague, abused 
him and fired tlia gun which he had with 
him and killed a goat belonging to him, 
That was the complaint which he filed 
on 28th October 1918. On this point he 
was examined on oath and the Magistrate 
ordered a police inquiry the allega- 

tions made by the c' n’)>l-‘inant. The 
police reported the ca'?" in i)e false. The 
petitioner was n.>l. satisfied with the 
enquiry lield by tlie police and asked for 
the judicial inquiry. This was i-efused 
by the "Magistrate, who thereupon dis- 
missed the complaint under S. 203, Cri- 
minal P. C. • 

On Gth November 1018 Mr. Antonini 

presented a petition asking for sanction 
under S. 195 to prosecute the petitioner 
under S. 211, I. P. G. Upon this the 
learned Subdivisional Officer called on 
the petitioner to show cause why he 
should not be prosecuted under S. 211, 
I. P. C., for bringing a false case against 
Mr. Antonini. He was further ordered 
to adduce evidence on that date in sup- 
port of his own case. It is unnecessary 
1,0 go through all the orders recorded 
by the learned Subdivisional Officer, bub 


it is necessary to mention that he naver 
examined Mr. Antonini or any witness 
ou his behalf but proceeded to examine 
the opposite party on oath and the wit- 
nesses produced by the opposite party. 
Having done that, he proceeded to record 
his finding, namely : 

for the reasons already given, I bold that the 
complainant instituted the present case agaiost 
the accused, Mr. J. Antonini, with intent to 
cause injury to him, knowing that there was no 
just or lawful ground for such proceeding and 
that the charge was a false one.” 

In other words, he has decided the 
whole case against the petitioner. The 
subsequent trial is intended to be a mere 
formality for passing sentence on the 
petitioner. In my opinion the procedure 
adopted by the learned Subdivisional Ma- 
gistrate cannot be supported on any prin- 
ciple at all. It is a procedure which is 
condemned by the learned and distin- 
guished Judges who decided the case of 
re All Attorney (l). Had the learned 
Subdivisional l\Iagistrato carefully per- 
used that decision, he would have seen 
that an inquiry complete in every detail 
was made by the High Court into the 
complaint made before that Court, but it 
was nob an inquiry by the examination 
of the person against whom sanction was 
sought and his witnessess. It is impos- 
sible to lay down any hard and fast rule 
as to the manner in which the inquiry 
should he hold by the sanctioning Court, 
but it is clear that the inquiry must pro- 
ceed on the allegations made by the party 
who asks for sanction and on the basis cf 
the materials placed by him before that 
Court. It is greatly to be regretted that 
the learned Subdivisional Officer should 
have recorded a finding which obviously 
must operate to the prejudice of the peti- 
tioner. The learned Government Pleader 
argues that this order will not be binding 
on the Magistrate who ultimately tries 
the case. That may ha so in a technical 
sense, but at the same time it is impossi- 
ble for any Court to avoid looking into 
the order itself which gives it power to 
try the case. It is exactly for this reason 
that the learned Judges in In re An At- 
torney (ll point out that it is in the 
highest 'leerae inexpedient to pronounce 
an opinion on the merits of the case- 
The late Chief Justice of the Calcutta 

High Court says : 

“ I i)urp:S2\5* refrain from discussing the 
merits of the present case; it would ba wrong 

that I should.’ ’ 
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Ghaudhuri, J., iu the same case points 
out: 

If it was bold to be the law that the sanc- 
tioniog Court must be satisfied of the guilt of 
tho accused, bis trial might degenerate into a 
mere formality. It might obviously operate to 
his prejudice.” 

It is in my opinion idle for the Govern- 
ment Pleader to argue that the opinion 
of the sanctioning Court would have no 
effect at all in the subsequent trial of the 
person against whom sanction is sought. 
;i have already stated that there is con- 
jsiderable ill-feeling between the parties. 
.'It must be remembered that a bar has 
Ibeen deliberately imposed by the legis- 
[lature on prosecution for certain offences., 
.enumerated in S. 195, Criminal P. C. 
The sanctioning Court undoubtedly has a 
wide discretion in the matter, but it is a 
discretion which must always be used 
with caution and discernment, having re- 
gard to the well-known principle that a 
weapon should not be placed in the 
hands of a private party who may hold it 
jin terrorem over the party against whom 
sanction is sought. One of the rules of 
prudence which has been recognized from 
the earliest times^is that : 

the Court will be astute to see that there 
shall be no abuse of the administration of cri- 
minal justice No one therefore would be pec- 
niittcd to use the penal law merely to satisfy 
his private ends or personal spite; that would 
ibe to misuse it.” 

I do not hold in this case that the sanc- 
tion if granted would be used by the op- 
posite party to satisfy his private spite, 
but I do hold that there are grounds for 
believing that he might do so. If he 
might do so, then in my opinion itisobvi- 
ously not a case where sanction should be 
granted under S. 195, Civil P.C. I would 
therefore set aside the order passed by 
the Subdivisional Magistrate and direct 
that DO further proceedings be taken. 

v.S /r.K. Order set aside. 
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Das, j. 

Sat Narayan tiingli others — Plain, 
tiffs. — -\p pell ants. 

v. 

Anant Prosad and others — Defendants 
— Respondents. 

Second Appeals Nos. 1086 to 1090, of 
1917, Decided on 14th April 1919, from 
decision of Sub. Judge., Mongbyr, D/. 
12bh September 1917. 


Cosbarer — Tenant inducted into land by 
one cosharer — Other cosbarer cannot sue for 
compensation for use and occupation. 

A cosbarer landlord is not entitled to recover 
compensation for use and occupation from a te- 
nant inducted into the land by another cosharer 
landlord. fP 650 C 1] 

Siva Narain Bose — for Appellants. 

Ahani Bhusan Mukerjee, Siva Nandan 
Hoy and Mohmed Hasan Jan — for Res- 
pondents. 

Judgment. — The point which I have 
to determine in this appeal is whether a 
cosharer landlord is entitled to recover 
compensation for use and occupation from 
a tenant inducted into the land by another 
cosharer landlord. The appellant is the 
two annas proprietor of a certain mahal. 
of which the Indigo Concern at Manjhowl 
is also a proprietor to the extent of 3 pies 
share therein. The lower appellate Court 
says that the Factory let out the lands to 
the defendants at a time when the plain- 
tiff had acquired no right. This is wrong, 
as the sale certificate produced by the 
plaintiff shows. We may take it therefore 
that the Factory settled the land with 
the defendants without the consent of 
the plaintiff although the Factory had 
only 3 pies share in the mahal. The 
problem that I have to cosider is, what 
is the plaintiff’s remedy. 

Now tho plaintifi’s suit is not a suit 
against bis co-owner, the Factory, for com- 
pensation for the exclusive use of the 
joint land according to the plaintiff’s share 
in Buch land. It is not a suit for eject- 
ment of the defendants or for joint posses- 
sion v\ith the defendants on the ground 
that so far as the plaintiff's share is con- 
cerned, the Factory was not entitled to 
induct tenants against the will of the 
plaintiff. As I read the plaint, tho suit is 
a suit against the tenants for componsa- 
tioD for tlie use and occupation of his siiare 
of tho land. 

In Kngland it is well established that 
it is not trespass for one co-owner to use 
tho common property in tho natural and 
and necessary course of use or enjoyment; 
see Job V. Potion (1). In the case of 
Jacobs V. Sewards (2) the point was in- 
vestigated witli great care and precision 
by Lord llatherly who, in tho course of 
his speech, said: 

“TJie cases iu which trover would Ho against a 
tenant-iu*common are reducible to this. Tiiey 
are cases iu which something has been done 
which ha.s destroyed t he common property or 

(1) (.18751 20 Eq. 84. “ ’ 

(2) L1&72J 6. PI. L. 4G4. 
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where there has been a direct and positive exclu- 
sion of the co-tenant in common from the com- 
mon property, he seeking to excercise his rights 
therein, and being denied the exercise of such 
rights As long as the tenant-in-com- 

mon is confining the use of that property to its 
legitimate purpose trover will not lie against him. 
But the moment he steps from tho legitimate use 
to that which is illegitimate. . , . trover will lie.’* 

This principle of English law is found- 
ed on the doctrine that the act of one 
tenant-in- common is considered in law as 
the act of all the tenants-in-common, and 
this because the occupation (as is said in 
Co. Eitt, 189a) is undivided. So strict 
was the rule at common law that before 
the Statute of Anne, the other tenants-in- 
common could not charge the tenant-in- 
common who had received- the profits as 
bailiff, though in equity a co-owner who 
bad received the profits was always bound 
to account at the suit of the others: see 
Strelly v. Wi7tson (3). 

We may therefore take it as settled law 
in England that, if the land is agricultural 
land, one co-owner would be entitled to 
enter upon the land and to use the com- 
mon property in the natural and necessary 
course of use or occupation without sub- 
jecting himself to an action in trespass by 
tho other co-owners, the only restrictions 
upon him being that he may not appro- 
priate to himself more than his share. 
But would he be entitled to induct ten- 
ants upon the land who would, no doubt, 
use the common property for agricultural 
purpose? The case of Wilkinson v. Hay- 
graih (4), which no doubt was decided on 
a question of special pleading, certainly 
suggests that he would be so entitled. 
Coleridge, J., said in that case: “It must 
be admitted on the part of the plaintiff 
that the tenant*’ (meaning thereby a ten- 
ant-in-common)“might license the doing 
of w’hatever he might do himself." The 
point was expressly decided in the case of 
J ob V. Potton (1), and I think it was de- 
cided by imi)licatioD in the case of Jaoohs 
V. Sewards (2). I -cannot see on what 
ground it may bo said that though a co- 
owner may himself enter the land and 
use it in the natural and necessary course 
of use or occupation, he cannot induct a 
tenant on the land for the purpose of 
using the land in the natural and neces- 
sary course of use or occupation. The test 
in either case is, to what use has the com- 
mon property been put? If it is used in 
good husbandry for the proper cultivation 

1 Vero. 21)7^3 E. R. 4t0. 

(4) (.1847J 12 Q. B. 837. 


of the land, not in denial of the title of 
the other co-tenants but with the object 
of noaking a profit out of the land, the 
other co-owners would appear to have no 
right to maintain an action in trespass 
either against the co-owners or against a 
third party who by leave and license of 
of the co-owner is carrying on agricul- 
tural operation on the land. 

The question as .to the right of the 
co-owners as between themselves was 
debated in the leading case of Watson & 
Co. V. Roinchajid Dutt (5). The Judicial 
Committee in that case for the first time . 

laid down the law as follows : 

* Tt seems to their Lordships that if there be 
^two or more teuants in common, and one A be 
in actual occupation of part of the estate, and 
is engaged in cuitivating that part in a proper 
course of cultivation as if 'it were his separate 
property and another tenant in common, B, at- 
tempts to come upon the said part for the pur- 
pose of carrying on operations there inconsistent 
with the coijrse of cultivation in which A is en- 
gaged and tbe profitable use by him of tho said 
part, and A resists and prevents such entry, not 
in denial of B's title, but simply with the object 
of protecting himself in the profitable enjoyment 
of the land, such conduct on tbe part of A 
would not entitle B to a decree for joint posse.s- 
sion.” 

In the result their Uordships granted 
B a decree for compensation for the ex- 
clusive use of the joint land by A ac- 
cording to .B’s share in the joint land. 
The principle of the decision was again 
affirmed by the Judicial Committee in 
the case of Lachmeswar Singh v. Mafio- 
war Hossei7i (6). From the principle 
enunciated in these cases to the principle 
that when one cosharer landlord in pos- 
session of common land leases it out to 
a tenant who improves it without any 
objection on the part of the other 
co-sharer landlords, it is not open to the 
latter to obtain khas possession of the 
land so improved jointly with the tenant, 
was but a step and that step was taken 
in the case of Mada7i Mohan Shahu v. 
Bajib Ali (7). But it was held in the 
case of Badha Prosad Wasti v. Esuf(S) 
that: 

*‘zio man has a right to intrude upon ijmali 
property against tbe will of the cosharera or of 
any of them. If he does so, he may be ejected 
without notice, either altogether, if all the co- 
sharers join in the suit, or partially, if only 
some of the cosharers wish to eject him, and 
the legal means by which such a partial eject- 
ment is efiected, is by giving the plaintiffs pos- 

5) L1S911 18 Cal. 10=17 I. A. 110 (P. 0.). 

6) US92] 19 Cal. 253=19 I. A. 48. 

(7) 11901] 28 Cal. 223. 

(8) [1881] 7 Cal. 414. 
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aesaion of tbeir shares jointly with the in* 
fcrnder.” 

Afc first sight it would seem as if this 
case is in conflict with the principle 
which I have deduced from the English 
oases and upon which, in my opinion, the 
cases of VVatso^i & Co. v. Hamchund 
Dutt (5) was decided. But there is in 
fact no conflict when the cases are closely 
examined^ A co-owner of agricultural 
land has the right to enter the land or 
authorize somebody else to enter the 
land, not in denial of the rights of other 
co-owners, bur in exercise of his own 
right to cultivate the land. He is en- 
titled to protect himself in the profit- 
able use of the land but, apart from that, 
he is not entitled to exclude the other 
oo-owners from entering the land for the 
purpose of cultivation. The other co- 
owners or their tenants are entitled to a 
decree for joint possession, unless such 
joint possession interferes with the pro- 
fitable use of the land by the co-owners 
first in the field or unless the co-owner 
of his tenant has improved the land with- 
out any objection on the part of the 
other co-owners. The principles whicli 
I deduce from the cases are the follow- 
ing : 

(a) It is not trespass for one co-owner 
A either by himself or by his tenants to 
use the common property in the natural 
and necessary course of use or enjoyment. 
The remedy of the other co-owner 73 is 
to sue A, bub not his tenants, for com- 
pensation according to his share, for the 
exclusive use of the common property by 
A. (b) A is entitled to protect himself 
in the profitable use of the land as to 
which he is accountable to B, but he is 
not entitled to exclude 7i or his tenants 
from entering the land and carrying on 
agricultural operations in a way consis- 
tent with the continuance of the joint 
ownership and possession, (o) As a ne- 
cessary corrollaiy, B or his tenants is or 
are entitled to maintain a suit for joint 
possession either with A or his tenants, 
unless such joint possession interferes 
with the profitable use of the land by A 
or unless A or his tenants has or have 
improved the land to the knowledge of 
and without any objection by B. 

In the case before me the plaintifV 
does not ask for a decree for joint posses- 
sion, nor dees he seek to recover compen- 
sation according to his share from the 
factory for the exclusive use of the land 
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by the Factory, In my opinion these 
were the only remedies open to the plain- 
tiff, unless indeed he chose to recognize 
the defendant as his tenant, in which 
case be could maintain an action for 
rent against the defendant. In my opi- 
nion, an action for compensation does not 
lie against the defendant. An action for 
compensation is an action in tort and in 
every actfon in tort the plaintiff must al- 
lege a right in himself which, according 
to him, has been infringed and a corres- 
ponding duty on the defendant, which 
duty has been broken. There is, in my 
opinion, no duty cast on the defendant to 
pay compensation to the plaintiff, bub 
thero is undoubtedly a duty cast on the 
factory to account to the plaintiff for 
the profits made by it by settling ten- 
ants on the land. It seems to me there- 
fore that the plaintiff entirely miscon- 
ceived his remedy. In my opinion this 
appeal fails and must be dismissed with 
costs. 

This judgment will govern all the ana- 
logous appeals and also Second Appeal 
No. 1069 of 1917 and the appeal analo- 
gous thereto. 

v.s./r.K. Appeals dismissed. 

A. I. R. 1919 Patna 551 

Atkinson, J. 

Bachu liehari Lai — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 15 of 1919 Deci- 
ded on 23rd June 1919, against order of 

Sess. Judge, Saran, D/- 7bh May 1919. 

Criminal P. C. (1898), Ss. 195 and 476— 
Order directing prosecution for forgery can 
be passed against person not party to pro- 
ceedings — Order for prosecution under S.466, 
Penal Code, can be passed under Criminai 
P. C. S. 195 — “Judicial proceeding” ex- 
plained, 

A plaintiff in a civil case sought to enforce u 
right by means of a forged deed. The Court sanc- 
tioned his prosecution for an offonco under 
S. 209, I. P C. lie was tried and acquitted. An 
appeal was then made to the Sessions Judge who 
purporting to act under S. 47G, Criminal P. C., 
sanctioned the prosecution of tho petitioner in 
this case for an o0enco under S. IGG, I. P. C. An 
application to revise tliis order was made to tho 
High Court, and it was contended that, inas- 
much as the petitioner was not a party to the 
civil suit out of which tlie original prosecution 
arose, the order was bad in law as made without 
jurisdiction. 

Held : that the Sessions Judge was entitled, 
under S. 476, Criminal P. C., to direct the prose- 
cution of the petitioner for forgery, irrespective 
of tho fact that ho was not a party to the origi- 
nal proceedings. [p 663 C 21 
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It was further contended that the Sessions 
Judge had no power to order the pro-ecution for 
an offence under S 466, I. P. C. , because that 
section is not specifically mentioned in S. 195, 
Criminal P. C. 

Held : that, inasmuch as S. 195, Ciaminal 
P. C., confers jurisdiction to grant sanction to 
prosecute under S. 463, I. P. C., and as the latter 
section, in its comprehensive and geueral teims, 
covers an act of a particular kind of forgery 
which may constitute a separate offence under 
the specific enumeration of crimes provided for 
by the Penal Code, the Sessions Judge had power 
to make the order, LP 553 C 2 ; P 5f 4 C 1] 

Lastly, it was contended that the Sessions 
Judge had no right to exercise the powers vo-ted 
in him by S 476, Criminal P. C., inasmuch as 
the matter out of which the prosecution arose did 
not come before him in the course of a judicial 
proceeding. 

Held ; that as there was an appeal to the 
Sessions Judge from the order discharging the 
original accused under S. 209, I. P. C. lawfully 
presented to a proper Court and that Court was 
of opiniou that the petitioner should be prosecu- 
ted, the Sessions Judge did have before him a 
judicial proceeding in the course of which ho be- 
came acquainted with the facts as to the peti- 
tioner’s participation in the act of forgery, and 
that he did not exceed his powers in makiug the 
order in question. LP 551 C Ij 

5. P. Varma — for Petitioner. 

The Govt. Advocate — for the Crown. 

Judgment. — The petitioner in this 
application seeks to have the order of the 
learned Sessions Judge of Saran, dated 
7th May 19L9, set aside. The learned 
Judge by his order directed the jieti- 
tioner to be prosecuted for an offence un- 
der S. 469, I, P. G. The fjcts upon 
which this application is founded may be 
briefly stated. A suit was instituted in 
the year 1915 bearing No. 21. It was a 
title suit between one Gokal Singh as 
plaintiff and Balaram Sahay as defen- 
dant. By this suit Gokal Singh sought 
to enforce liis right to a sale of certain 
property under a sale-deed executed in 
the year 1914. The defence filed by 
Balaram Sahay to resist the suit was 
based uj)on a compromise effected in a 
previous mortgage suit; and by the de- 
fence in Suit No. 21 of 1915 it was plea- 
ded that the sale-deed of 1914 had been 
annulled by virtue of the compromise. 
The compromise so referred to in the 
proceedings is Ex. 2, and the compromise 
bore date *jilst November 1916. The 
compromise was filed in Court in the 
original mortgage suit and in effect ope- 
rated as a decree in that suit. 

When Gokal Singh ascertained the 
nature of the defence which had been as- 
serted by Balaram Sahay in Suit No. 21 
of 1915, he immediately observed that 
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the compromise referred to purported to 
annual and cancel the sale-deed. But on 
examination it was obvious that the com- 
promise had been altered so as to make 
it appear that the sale-deed was annul- 
led, which was never intended between 
parties in the prior mortgage suit in 
which the compromise had been arrived 
at. Accordingly Gokal Singh applied to 
the Subordinate Judge in Suit No. 21 of 
1915 to direct the prosecution of Balaram 
for forgery. The learned Subordinate 
Judge granted sanction and accordingly 
Balaram was prosecuted. 

The prosecution of Balaram Sahay 
came before the Deputy Magistrate on 
lOth March 1919 for trial, and ho direc- 
ted that the accused should be acquitted 
of the offence with which he was charged 
under S. 209, I. P. C., inasmuch as there 
was no reliable evidence against him in 
respect of the charge on which he had 
been tried. From the order of acquittal 
pronounced in favour of Balaram mad© 
by the Deputy Magistrate. Gokal Singh, 
applied to the Sessions Judge in appeal 
to reverse the order passed by the Deputy 
Magistrate, and in the course of this ap- 
peal at the suit of Gokal Singh against 
the order of the Deputy Magistrate, 
Mr. Monahan as Sessions Judge of the 
district of Saran directed that the peti- 
tioner Bachu Behari Bal should be pro- 
secuted for an offence undei S. 466, 

I. P. O. 

The learned Sessions Judge in direct- 
ing the prosecution of the petitioner pur- 
ported to exercise the powers vested in 
him under S. 476, Criminal P. C. It is 
contended before me that the order of the 
learned Sessions Judge is erroneous and 
made without jurisdiction. Three con- 
tentions were put forward for the pur- 
pose of impeaching the order of 7th May 
passed by the learned Sessions Judge. 
First, it is contended that S. 476, Cri- 
minal P. C., incorporates within its 
terms all the provisions, limitations and 
qualifications specified in S. 195, Crimi- 
nal P. C. That is to say, that the refer- 
ence by incorporation to S. 195, in S. 476 
Criminal P. C., is not merely confined to 
an enumeration of the sectionsof offences 
in respect of which a Court may direct a 
person to be prosecuted; but it also ap- 
plies with regard to the qualifications as 
to the persons against whom proceedings 
may be taken. Therefore it is contended 
that inasmuch as the petitioner was not 
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a party to the Suit No. 21 of 1915 in- 
stituted by Gokal Singh that, therefore 
the Court had no power under S. 476 to 
direct h s prosecution for an offence un- 
der S. 466. I. P. C. 

Two authorities are cited in support of 
this contention, viz., the rulings reported 
B.Q Jadunandan Singh v. Emperor (l) 
and Kallaru Ramalingam, In re (2). It 
is perfectly true that these two decisions 
are authorities in favour of the conten- 
tion pub forvvard on behalf of the peti- 
tioner. Mukarjee, J., in the case reported 

Jadunandan Singh v. Emperor (l) 
gave an elaborate julg'nent, in which he 
enuuoi^ted the principle that in constru- 
ing 3. 476a Court in exercising the powers 
conferred on it by that section must have 
regard to all the provisions and qualifi- 
cations specified in S. 195, Criminal P. C. 
If the ruling referred to was the govern- 
ing authority determining the law in this 
Province, no doubt the petitioner would 
be entitled to succeed in the application 
which he has made before me. However 
the ruling of ATukerjee, J., reported as 
Jadunandan Singh Emperor (l) has 
been dissented from in this Court. My 
learned brother Mullick, J., as a member 
of a Division Bench of this Court, has 
distinctly laid dawn in the case reported 
as Abdul Sattar v. Emperor (3) that 
S. 476 merely for the sake of abbreviation 
incorporates S. 195, Criminal P. C., within 
its terms qua, the enumera ion of otfences 
Only specifically mentioned in that section 
as offences under the Penal Code in res- 
peot of which the persons authorized by 
S. 476, Criminal P. C. may direct the 
prosecution of a person guilty of any such 
offences. 

Apart from the two decisions to which 
I have referred reported as Jadicnandan 
Singh v. Emperor \l) Q,nt\ Kallaru Rama, 
lingam. In re (2). the weight of judicial 
authority seems to be in favour of the 
view of the ruling of the Division Bench 
of this Court. It is rjuito erroneous for 
learned counsel on behalf of the r>etibioner 
to state or argue, as lie has done before 
mo, that Miillick, -T., failerl to consider 
the importance and value of the judgments 
in the two reported cases which 1 have 
menfionel. Mullick. d , vsoq efnnhfif.ic'iMv 

(1) ['-mji 37 Cell. 260=11 Or. L. J. 37=4 i C 

710. * • 

(2) 40 Mad. 100=16 Cr. L. T. 797=31 

I. C. 653. 

(3) [1018] 48 I. C. 804=20 Cr. L. J. 94. 


of opinion that the rulings in Kallaru 
Ramalingam, In re (2) and J adunandan 
Singh v. Emperor (l) were not accept- 
able or binding as a correct interpreta- 
tion of the law in this Province; and 
ample authority will be found in support 
of the view of my learned brothers in the 
following reported cases, viz., Rajkumar 
Singh v. Emperor (4), Akhil Chandra 
Sen V. Queen-Empress (5). Ganga Ram 
v. Emperor (6), Devji, In re (7) and 
Keskav Narayan Manolkar, In re (8). 
Therefore I hold that the first contention 
• pub forward by the petitioner is unmain- 
tainable and that the learned Judge was 
entitled to direct his prosecution for for- 
gery under S. 476 irrespective of the fact 
that he was not a party to the proceed- 
ings in Suit No. 21 of 1915 instituted by 
Gokal Singh against Balaram. The argu- 
ment addressed to me by Mr. Varma is 
clear. His argument was that the learned! 
Judge had no power under S 476 to direct 
the petitioner’s prosecution for an offence 
under S. 466, I. P, C., inasmuch as S. 466j 
is nob specifically mentioned in S. 195,' 
Criminal P. C. 

This point was suggested by the Court 
when petition of admission in this matter 
was made to a Division Bench of this 
Court, and we allowed this point to be 
taken as an additional ground in revision 
by the petitioner’s petition. I am satis- 
fied however after careful consideration 
of the matter that there is no substance 
in this objection. S. 19c confers jurisdic- 
tion upon a Court to grant sanction to 
prosecute for an oflonco under S. 463, 
1. P. C. S. 463 is the general section 
which defines what forgery is, and that 
section is couched in wide and compre- 
hensive terms and is intended, in my 
opinion, to apply to all classes and kinds 
of forgeries, howsoever committe'l . No 
doubt the olVenco charged unlor S. 466 
against the petitioner is an offence of h^r- 
gery of a Court record, a heinous and 
grave crime. This section deals only with 
a particular kind of tho general species of 
forgery specified in 3. 463. It would be 
almost absurd to hold tliat S. 463, wliich 
embraces al) forgeries, is limited and res- 
tricted in its application so as to h© in- 

(4) [1 )171 l h.' lTjr 203=37 I. O. 487=18 
Or. L. J. 135. 

(.5) L'SO.'i] 22 ‘.Hi. 1001. 

(6) (1‘>17] 40 -Ml. 21=42 I. C. 027 = 19 Cr.I; J 
15. 

(7) [IsOi] 18 iJom. 581. 

(8) H9121 17 I. O. 720=13 Cr. L. J. 848. 
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applicable to the act of forgery commit- 
ted within the meaning of S. 466. The 
point however is nob without authority, 
and I express my concurrence with the 
view of the law stated in the case* report- 
ed as Queen-Eviiyresi v. Tulja (9). The 
Calcutta High Court has also taken the 
same view in the case reported as Tcni 
Shall V. Bolahi Shah (lO), and in both 
these cases it has been held that S. 463 
in its comprehensive and general terms 
covers an act of a particular kind of for- 
gery which may consMtute a separate of- 
fence under the specific enumeration of 
crimes provided for by the Penal Code. 
Therefore I hold that on the second con- 
tention submitted the argument of the 
petitioner must fail. 

The third and last contention submit- 
ted for my consideration was that Mr. 
Monahan had no right to exercise the 
powers vested in him under S. 476, Cri. 
minal P. C , inasmuch as the matter out 
of which this prosecution has arisen did 
not come before him in the course of a 
judicial proceeding. This contention is, 
in my opinion, absolutely unsustainable. 
Gokal Singh preferred an appeal from 
the order of the Deputy Magistrate dis- 
icharging Balarain Sahay of the offence 
with which he was charged under S. 209. 
In the course of that proceeding there 
was an appeal lawfully preferred to a pro- 
per Court; that Court was of opinion, in 
the course of that proceeding, that Bala- 
ram was not the person to be prosecuted, 
but that Bachu Behari Lai was. It would 
be impossible to hold in point of law or 
fact that the learned Judge did not be- 
come acquainted with the facts as to peti- 
/ioner’s participation in the act of forgery 
relied on to justify his prosecution in the 
course of a judicial proceeding. Accord- 
ingly I hold that the third argument sub- 
mitted on behalf of the petitioner is un- 
sustainable in point of law, and I accord- 
ingly reject this application and direct 
the prosecution of the petitioner to pro- 
ceed forthwith. The learned Government 
Advocate asks for costs; this application 
is refused. 

v.S./r.K, Application rejected. 

(15)” L18881 12 Bom. 3C. 

(10) [1910] 6 I. O. 379=11 Or. D. J. 280. 
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Mullick and Adami, JJ. 

Gurumahadeva Asram Prasad Sahai — 
Petitioner. 

V. 

Ram Sekhar Prasad Singh and others 
— Opposite Parties. 

Misc. Judicial Case No. 59 of 1919, 
Decided on 30th May 19 19. 

Receiver — Sale of properly — Auction* pur- 
chaser making payment of revenue — Sale set 
aside — Auction-purchaser can sue te recover 
amount spent by him from receiver — Civil 
. P. C., O. 40, R. 1. 

In a mortgage suit the High Court at the ins- 
tance of the mortgagee plaintiS, appointed a 
receiver to take charge and possession of the 
mortgaged properties and to hold them for the 
benefit of the parties. The mortgaged proper- 
ties were subsequently sold but the receiver was 
not discharged. The auction-purchaser consider- 
ing himself the full proprietor and owner, conti- 
nued to pay the revenue; the receiver at the 
same time also paid the revenue on behalf of the 
judgment-debtor. Four years afterwards the 
sale was set aside and the auction-purchaser ap- 
plied to the Collector for refund of the amounts 
paid by him as revenue, and was met with tho 
reply that the amounts were not available for 
refund; he then applied to the High Court for an 
order on the receiver to re imburse him for the 
amounts which were paid for tho benefit of the es- 
tate and on behalf of the receiver it was contend- 
ed that ho was not subject to the orders of tbe 
High Court but that he was an officer subject to 
the orders of tbe trial Court: 

Held: (l) that the receiver having been ap- 
pointed bv the High Court to which he bad sub- 
mitted his accounts, must bo regar<^d as an 
officer subject to the orders of that Court; (2> 
that so far as tbe auction-purchaser was con- 
cerned, ho was justified in considering that ho 
was the person liable to pay the Government 
revenue that became duo during his auction-pur- 
chase, on the principle that bo became the pro- 
prietor from tbe date of tho sale and the 4uty of 
paving tbe revenue devolved upon him from that 
moment; (■») that under the circumstances tbe 
proper order was to give the auction-purchaser 
leave to sue the receiver in respect of his cl^m. 

[P 655 O l; P 656 O 1] 

P. C. Mannk, Sailendra Nath Pali t 
and Narnarain Prasad for Petitioner. 

Atul Krishna Bai — for Opposite 
Parties. 

Mullick, J. — This is an application 
by the Maharaja of Huthwa for an order 
from this Court directing the receiver in 
charge of tho Manjha estate to pay to the 
Maharaja a sura of money, which is esti- 
mated to be about Rs. 27,000, and which 
is alleged to have been paid by the Maha- 
raja into the Government Treasury in 
payment of land revenue between 11th 

June 1912 and Slst May 1916. It ap- 
pears that a suit was brought upon a 
mortgag 0 -bond by fch 0 propriefcor of tho 
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Paikpara Raj estate against the proprie- 
tors of the Manjlia estate sometime pre- 
vious to 1912, and that in that suit in 
consequence of certain covenants in the 
mortgago-deed a receiver was appointed 
at the instance of the mortgagee plaintiff 
to take charge and possession of the 
mortgaged properties and to hold them 
for the benefit of the parties. The recei- 
ver appears to have been appointed by 
the High Court of Calcutta in the course 
of an appeal against an order of the Sub- 
ordinate Judge, before whom the mort- 
gage suit was pending, refusing to ap- 
point a receiver. 

It has now been contended l^efore us 
that the receiver was not a receiver sub- 
ject to the orders of the High Court but 
chat he was an ollicer subject to the orders 
of the trial Court. It seems that the 
original receiver, Babu Chander Sekhar 
Prasad Singh, was appointed by the High 
Court and that his accounts were sub- 
mitted to that Court. He has since died 
and the present receiver, Babu Ram 
Sekhar Prasad Singh, his brother, has 
been appointed by this Court to carry on 
the duties of the office. In the case of 
Jiani Dehendra Halla Dassi v. Sahzi. 
Chandra Sekhar Prasad Singh (l). the 
question whether tlie receiver was to be 
viewed as an officer subject to the orders 
of the Subordinate Judge was raised be- 
fore a Division Bench of this Court bub 
was not decided. So far as the present 
proceedings are concerned, it seems quite 
clear that the receiver must be regarded 
^8 an officer subject to our orders, and it 
is on that footing that the applicant be- 
fore us asks for an order directing the 
receiver to pay to the applicant the 
money which he paid into the Govern- 
ment Treasury on account of land rove, 
nue. To return to the history of the 
mortgage suit, it seems that on 11th June 
1912, the mortgagee brought the mort- 
gaged properties to sale and that the 
properties were purchased by the Maha- 
raja of Iluthwa for a sum of Rs. G.00,000 
or thereabouts. Considering himself the 
full proprietor and owner of the pro- 
perty, the auction-purchaser continued 
to pay the land revenue due upon it till 

Slst May 1916, when the auction-sale 
was Bet aside. 

The receiver, who ought to have been 
discharged as soon as the sale, was how- 
ever nob discharged by the Court and he 
(1) U9161 35 I. C.'5S9. 


is still in office by reason of the fact that 
the execution of the mortgage decree is 
still being carried out. It appears that 
while the auction-purchaser was paying 
the Government revenue which he 
thought was due from him as sole pro- 
prietor, the receiver was at the same 
time also paying it on behalf of the 
judgment-debtor, with the result that 
there have been double payments which 
the Collector has applied in liquidation 
of his claims against other cosharers in 
the estate; so that when the auction- pur- 
chaser applied to the Collector for the 
refund of the amounts paid by him ho 
vpas met by a reply that the amounts 
were not available for refund. He ac- 
cordingly makes the present application 
to this Court for an order in the first 
instance upon the receiver to reimburse 
him for the amounts which, according 
to his contention were paid for the 
benefit of the estate. Their Lordships 
of the Privy Council in the case of 
Bhavani Kaur v. Mathura Prasad Singh 
(2), held that the mortgage purchaser be- 
comes the proprietor from the date of 
the sale and that the duty of paying the 
Government revenue devolves upon him 
from that moment. The learned vakil 
for the receiver contends that that prin- 
ciple only applies to a case where the sale 
is subsequently confirmed, bub in the 
judgment of their Lordships there is no 
limitation of this kind placed upon the 
rights and liabilities of a mortgagee auc- 
tion-purchaser, and I take it that so far 
as the present auction-purchaser is con- 
cerned, he was justified in the viosv that 
he was the person liable to pay the Go- 
vernment revenue that became due after 
his auction-purchase. 

Mr. Manuk on behalf of the auction- 
purchaser also draws our attention to the 
case of Dakhiva Mohan Boy v. Soroda 
Mohan Boy (3), where their fjordships 
observed that a person whe has been ad- 
jutlgod to have a title to a property and 
under such colour of title pays in Go- 
vernment revenue for the benefit of the 
estate; even though his collections from 
the estate are less than the amount of 
the Government revenue paid l)y him, 
he is entitled in the event of his title be- 
ing afterwards set aside by a higher bri- 
bunal, to a refund of the dilferenco beb- 

(•2) [19131 40 Cal. 89=39 I. A. 228 = l^I~o' 
210 (P.C.). 

(3) [18941 21 Cal. 142=20 1. A. IGO {P.O.). 
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ween the amount paid him and the 
amount collected by him on account of 
rent from the estate. Here it is con- 
tended that all the payments made by 
the auction-purchaser were for the bene- 
fit of the estate and that therefore the 
.applicant should be re-imbursed in full 
*hy the receiver. The learned vakil for 
the receiver suggests that we should hold 
this matter up for the appearance of the 
decree-holder, who has not been served 
with notice of this petition, 

I agree that the decree-holder is vitally 
interested in the matter, because any sur- 
plus money remaining in his bands has 
by the direction of the Court which ap- 
pointed the receiv^er, to be paid by the 
receiver to the decree-holder, but it is not 
necessary to delay the decision of this 
matter any longer, in particular as a 
question of limitation is involved, be- 
cause we think that the proper order 
that we should make is, not the receiver 
should make the payment which is claim- 
ed, but that liberty should be given to 
the auction-purchaser petitioner to sue 
the receiver according to law. It is no 
doubt true that a Court can adopt the 
procedure which is most convenient for 
determining the claims %vhich are made 
before it and can. if necessary, investi- 
gate the merits of the auction purchaser s 
demand, but having regard to the vari- 
ous questions of the limitation and the 
rights and liabilities of the auction-pur- 
chaser as against the receiver that may 
arise in the course of the investigation, 
we think that the most convenient course 
will be to leave the auction-purchaser to 
have the matter litigated by a separate 
suit. Leave is accordingly given to the 
auction-purchaser to sue the receiver in 
respect of his claim. The application is 
therefore allowed with costs. Hearing- 
fee three gold mohurs will be paid out of 
the funds of the estate. 

Adami. J. — I agree. 

v.S./k.K. Application allotoed. 
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Atkinson and Jwala Prasad, JJ. 

Pheku Jha — Complainant — Petitioner. 

v. 

JSmperor — Opposite Party. 

Criminal Revn. No. 117 of 1919, Deci- 
ded on 9th May 1919, against order of 
Addl. Sess. Judge, Muzafferpur. D/- 21at 
March 1919. 


Criminal P.C (1898), Ss. 408,413 and 439 
Joint trial — Appealable and non appeal- 
able sentence — Accused entitled to appeal 
appealing — High Court has ample powers to 
deal with cases reported to it or coming to 
its notice. 

Per Atkinson, J. — Where two or more persona 
are jointly tried together for the same ofTecco 
and one is convicted and awarded an appealable 
sentence, and the others are convicted and awar- 
ded non-appealable sentences, and the convict 
entitled by virtue of his sentence, <o appeal does 
appeal, the law does not warrant undtr such 
appeal the right to re-open the trial as an ap- 
peal in favour of those who have been convicted 
and awarded non-appealable sentences; in other 
words these latter have no right of appeal, and 
so far as they are concerned the correct procedure 
is to refer the matter to the High Court for its 
consideration in the exercise of its revisional 
jurisdiction. IP 557 0 2] 

Per Jwala Prasad, J . — In such eases the ac- 
cused who are awarded non-apf^ealable sentences 
have the right of appeal along with the accused 
who have received an appealable sentence. 

IP 660 0 21 

By the Court. — The High Court has ample 
pow§v UDder S. 489 to deal with a case reperted 
to it for orders, or which otherwise comes fo 
knowledge. IP 5'-0 C a] 

Abdul Majid — for Petitioner. 

Gour Chandra Pal — for the Crown, 

Atkinson. J. — This application comes 
before us in revision from an ordei of the 
learned Additional Sessions Judge of 
Muzufferpore dated 21st March 1919. It 
would appear that fifteen persons were 
charged before the learned Sessions Judge 
with an offence under S. 379, I. P. 0., 
read with S. 149, I. P. 0. The case was 
tried by Mr. Owen, the Subdivisional 
Officer of Sitamarhi and he convicted all 
the accused and sentenced the accused 
Khobari, the ringleader, to a period 
of six months’ rigorous imprisonment; 
and of the remaining fourteen ac- 
cused persona he convicted and sentenced 
four to pay a fine of Rs. 15 and ten to a 
fine of Rs. 30 respectively. An appeal 
was presented to the learned Additional 
Sessions Judge on behalf of Khobari Koeri 
who had been convicted and awarded a 
period of six months’ rigorous imprison- 
ment, which is an appealable sentence. 
It was contended on behalf of the peti- 
tioner before the learned Sessions Judge 
that the remaining fourteen accused who 
were not appellants before the Sessions 
Judge had no remedy in respect of their 
conviction and sentences save by way of 
reference to the High Court. The learned 
Sessions Judge however held that inas- 
muc hasXhobari was c jnvicbed and award- 



1919 


Pheku Jha V. Emprror (Atkinson. J.) Patna 557 


ed an appealable sentence that, there- 
fore the whole case was open in respect 
of all the accused persons, and that he 
was at liberty bo consider the propriety 
of the conviction and sentences of the 
other fourteen co accused persons other 
than Khobari who were convicted and 
awarded non -appealable sentences. 

The ruling of the learned Sessions 
Judge was challenged, and we allowed 
notice to issue for the purpose of consi- 
dering the propriety of the aforesaid 
ruling of the learned Judge. In 
substance the learned Judge’s ruling 
amounts to this; that whenever two or 
more accused persons are jointly tried to- 
gether and one is convicted and awarded 
an appealable sentence, and the others 
are convicted and awarded non-appeal- 
able sentences, and thoaccused entitled by 
virtue of his sentence to appeal does ap- 
peal, that then and in such event the 
whole case isopen in its entirety even in 
favour of the accused persons who have 
been only awarded nonappealable sen- 
tences. This conclusion involves a con. 
sideration of two important sections of 
the Code of Criminal Procedure. S. 408 in 
general terms confers aright of appeal in all 
oriuiinal proceedings culminating in con- 
viction aud sentence and it runs as fol- 
lows: 

“Any person convicted on n trial held by an 
Assistant Sessions .Tvidpe, a F^istrict Magistrate, 
or other Magistr-ite of tiio first class, or any por- 
Kon sentenced undov S. 3t0 by a Magi^itrate of 
the first class, may appeal to tho Court of Ses- 
sion.” 

It is not material for the purposes of 
this case to consider tlio provisos to 
S. 408. S. 408 is only material in so far 
as it confers an absolute and unqualified 
right of appeal in all cases tried by the 
respective officers specified in the section 
itself. The important section however 
to consider is S. 4 l-d and to ascertain 
what boiring it has in molification of tlie 
general provisions of S. 408. S. 413 pro- 
vides as follows: 

‘•Notwithntan ling anytbinR hereinbefore con- 
tained, there shall bo no appeal by a convicted 
pcrs=on in case'* in which a Court of Session or 
tho Distiict Magistrate or other Magi-strato of 
tho first class pa-ises a sonfenco of imprisonment 
not oxcoo iiiiR one month only, or of fine not 
exceeding Ks. 50 only, or of whipping only.” 

Section 413 tlierefore prima faciemodi- 
fies and abridges Iho general and unquali- 
fied right of appeal conferred by 8. 40S; 
and consequently 8.408 must be read 
and construe i subject to the limitations 


and qualifications expressed in S. 413. 
Thus if a person be convicted of an offence 
and he ho sentenced to a period of im- 
prisonment of less than one month, or to 
pay a fine of a sum not exceeding Rs. 50, 
whether tried alone or jointly with 
others for the same offence and even 
though his co-accused may be 'convicted 
and receive a sentence of an api>ealabIo 
character, yet he has no right of appeal. 
To hold otherwise would render S. 413 
meaningless. The opening words of S. 413 
are the governing words which control 
the opsevative construction to be given 
to 8. 413 itself. The opening words of 
that section are vitally important because 
they restrict, cut down and abridge in 
express and general terms whatever more 
extended right may ostensibly have been 
conferred by S. 408, “Notwithstanding 
anything hereinbefore contained.” Speak- 
ing for myself, I am satisfied that if two 
or more persons are tried jointly, and 
some are convicted and awarded non-ap- 
pealable sentences and others are convic- 
ted and awarded appealable sentences, 
and such persons as have iDeen convictedi 
and awarded appealable sentences appeal,) 
the law does not warrant under such ap-| 
peal tho right to re-open tho trial as an 
appeal in favour of those persons wlio 
liave been convicted arid awarded nou-j 
appealable aontencos. In my opinion, 
tliere is no doubt as to what the law is 
as it now stands. Some debate or argu- 
ment has been founded upon some suirtlei 
meaning to bo attributed to the word 
cases” as employed in tho wording of 
8. 413. In my opinion the word “cases” 
leads to no <lifficulty or embarrassment 
at all in construing 8. 413. 1 tliink that 

tho word “cases” in 8. 113 aj.plio.s to all 
cases, whetlrer they ho summot^s eases, 
warrant cases, or trial cases. Tho word 
oases” is used in its widest ao'l n 7 o-t 
extensive sense to cover the trial of all 
cases in respect of whicli an accused ])er. 
son may ho convicted. In Ih itish India 
the law appears to he suhsLantiall y uni. 
form at tho present time as to tlie con. 
struction to l)e applied to 8. 413 read as 
a general modification of tlie wide and ex- 
tensive provisions of 8. IQs. Criminal 
J*. C. 

ft is true that in a Full lieuch ruling 
reportol as Ba 7'ha.w v. (l). the 

chief Court of Burma took a dilferent 
\dow to that which 1 have oxi're^-^cd bu 
(1) Ln'07-Osl IL. )*>, k:;V4. ” ’ ^ 
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the reasoning of that decision does not 
appear to me to be sound nor does it com- 
mend itself to me. Therefore I feel un- 
able to follow it, more especially when 
I have decisions of various High Courts 
in India which appear to me to be more 
in accordance with the true interpreta- 
tion and construction of the Code of Cri- 
minal Procedure itself. A note of dis- 
sent was recorded by Piggot, J., of the 
Allahabad High Court in the ruling re- 
ported as Ijal Singh v. Emperor (2). 
Piggotb.J., in that case was most emphatic 
in his expression of opinion sitting as a 
Single Judge of the Allahabad High Court, 
that where one accused person was con- 
victed and awarded an appealable sen- 
tence and he appealed, that by reason of 
such appeal the right and benefit of an ap- 
peal was also given in favour of the co- 
accused who were convicted and awarded 
non- appealable sentences. Sir George 
Knox. of the Allahabad High Court how- 
ever while acting as Chief Justice of 
that Court declined to accede to the de- 
sion of l^iggott, J., in the case previously 
cited, and accordingly Sir George Knox 
in a ruling reported as Husain Khan v. 
Emperor (3) held that an accused person 
who has received a non appealable sen- 
tence did not derive any right of appeal 
because of the fact that his co-accused 
tried jointly with him had received a 
sentence which was appealable. Sir 
George Knox deci<led the case as a single 
Judge in the year 1916. In the same 
volume of the Allahabad Reports will be 
found another case decided by Piggott, J., 
repotred as Bhola v. Emperor (4), in 
which I'iggott. J.. unequivocally rec^iles 
from the position which he book up in 
the pi*eviously cited case, Lai Singh v. 
Emperor (2), and there Piggott. J.. said: 

“ I take this opportunity of stating that, al- 
thou<^h I have myself expressed an 3 acted upon 
the \Me\v that the provisions of S. 413 aforesaid 
do not operate so as to taUo away tho right of 
appeal which would otherwise be conferred in 
any ca«e tried by a Magistrate of tho first class 
to the Court of Session by S. 408. I find that 
this view lias not been generally accepted in tbis 
Court and has been expressly dissented from by 

tho present actinc Chief .lustice. I do not pro- 
pose therefore further to insist on my own in- 
dividual view in this matter." 

Therefore 1 taka it that in the 
Allahabad High Court, at least, the 
matter has now been decided beyond the 

(2) flOlGl 83 All. 305=36 I. C. 481. 

(3) tl9l7T 39 All. 29.1=39 I. C. 690. 

(4) [1917] 30 Ail. 519=40 I. 0. £32. 


region of cavil or dispute. A ruling is 
also to be found in Reg, v. Kaluhhai 
Meghabhai (6). That was a decision 
given in the year 1870; and the learned 
Judges constituting the Court were 
Wesbropp, G. J., and Kloyd, J. The 
same point there, as here, was taken and 
the learned Judges without hesitation 
set aside the order of the Sessions Judge, 
who had held, on similar facts that a 
right of appeal existed on behalf of per- 
sons who were convicted and had re- 
ceived a non-appealable sentence, with 
others who had received appealable sen- 
tences, and had appealed. 

Consequently, in my opinion, the order 
of the learned Sessions Judge was wrong 
in law and without jurisdiction, in so far as 
he dealt with the cases of the fourteen ac- 
cused persons who were convicted and ^ 
awarded non-appealable sentence. The 
learned Sessions Judge should have, in the 
ordinary exercise of his jurisdiction so 
far as such accused persons were con- 
cerned, referred the matter to the High 
Court for its consideration in the exercise 
of the revisional powers vested in it. 
Therefore so far as the order of acquittal 
of the fourteen accused persons who re- 
ceived non-appealable sentences is con- 
cerned as declared by the learned Ses- 
sions Judge the same must beset aside. 

Wo indicated when we granted the 
rule sought in this ease that we would 
examine the record for ourselves for the 
purpose of seeing whether the case was 
one in which the conviction as against the 
aforesaid fourteen accused persons should 
be set aisde. We have considered the 
judgment of the learned Sessions Judge 
very carefully and the judgment of the 
trial Mrgistrate. and we have examined 
the evidence on the record itself, and 
having perused the evidence and giving 
due weight to the considerations which 
have been placed before us on behalf of 
the petitioner, Nve have no hesitation in 
saying that we both agree in holding 
that the accused wei-e properly ac- 
quitted in the sense that on the merits 
no conviction ought to be maintained 
against them. Accordingly we now, in 
exercise of our powers in revision,, set 
aside the order of conviction pronounced 
by the learned trial Magistrate by^ his 
order dated 7bh February 1919 and direct 
that ii the fines awarded against the 
aforesaid accused re spective ly have been. 

(5) L1B70] 7 B. H. O. R. 351 Or. 
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paid, that fehe same be forthwith re- 
funded. 

Jwala Prasad, J. — The complainant 
Pheku Jha moves this Court for setting 
aside the order of acquittal of the op- 
posite party, 14 in number, passed by the 
Additional Sessions Judge of Muzafferpur 
by his judgment dated Slst March 1919. 
These 11 persons along with one Khobari 
Koeri were convicted by the Subdivi- 
sioual Magistrate of Sitamarhi by his 
judgment, dated 7th February 1919, under 
Ss. 149 and 379, 1. P. 0. Khobari was held 
by the Magistrate to be the ringleader 
in committing the theft of the crops 
in question and was sentenced to six 
months’ rigorous imprisonment and a 
fine of Rs. 50. Out of the remaining 
14, four were sentenced to a fine of 
Rs. lu each and the rest to a fine of 
Rs. 30 each. Khobari appealed to the 
Sessions J udge and the remaining fourteen 
applied to the Sessions Judge for re- 
commendation under 's. 438 to the High 
Court for setting aside their convictions 
and sentences. The learned Sessions 
Judge held that the complainant failed 
to prove that the paddy said to have 
been removed was sown by him and 
hence the charge of theft was nob at all 
established. He acquitted Khobari and 
treating tlm application of the remaining 
fourteen accused as an appeal he ac- 
quitted them as well. 


Air. Majid on behalf of tlie complain- 
ant contends that the order of the Ses- 
aions Judge acquitting these fourteen 
persons is without jurisdiction, inas- 
much as t!ie sentence passed against e<ach 
of them was below Rs. 50 and hence 
non-aiqjealablo. The contention is based 
upon S. 113, Criminal P. C., which pur- 
ports to enact that there shall be “no 
appeal in potty cases,’' vide the marginal 
note in the present Code as well as in 
theold Coles of 1882 and 1872. Theri«lit 
of appeal to the Session.s Judge is con 
ferred l»y S. 403 upon: 


•any person convicted on a trial hcM by an 
Ass.stant Sessions .Tudgo, a District JEagistrato 

or other ^fagistrateof the First Class or or any 


_ Section 413 purports to curtail this 
right: 

*‘bv a convicted person in ci«os in wlricb a Court 
of Session or the District l^Ligistr.ito or other 
Magistrafco of the First Class passes a sentence 

ot imprisonment not exceeding one month only 

or of fine of Rs. 50 only or of whipping only.” 


The Subdivisional Magistrate who 
tried the case passsd a sentenced of six 
months against one of the accused per- 
sons and a fine of less than Rs 50 against 
each of the remaining persons so that it 
cannot be said that in the case tried by 
the Alagistrate ho passed a sentence not 
exceeding the limit prescribed by the 
section for an appeal. Learned counsel 
however contends that the words in 
S. 413, Criminal P. C.. quoted above 
should be construed as curtailing the 
power of appeal “by a convicted person” 
in cases in which the Courts specified in 
the section pass a sentence upon him 
such as is mentioned therein, though in 
the same case he may have passed a 
sentence beyond the said limit upon the 
other convicted persons. This is only 

ft 1-1 ^ ^ ^ ^ ^ord s “upon him” 

after the word passes” and before the 

words a sentence” in the section. We 
have no authority in interpreting a sec 
tion to add words to the section which 
the legislature did not think fit to do 
specially when the addition of the words 
would curtail an undoubted and substan- 
tial nght by the statute in clear and un. 
ambiguous terms such as the right of ap 
peal given by S. 408 of the Code If 
the legislature meant to curtail the said 
right of appeal it would not hav’o been 
difficult for it to do so by addin^ the 

said words in fho section or in any other 
way. 


UUKJVtMtjl 


» V.'vVOf.J J J 


not justified in adding any exjiression to 
the section which is not there for tlie 
addition of such an expression would 
cause an obvious anomaly, inasmuch as the 
narrow interpretation of the section 
suggested by the learned counsel would 
deprive an accused person as in the 
present case who was supposed to have 
taken a secondary i)art in the offorico' of 
the right of ai>peal on fact.s, whereas the 
ringleader who took a serious p u t -in the 
committing of the Mioft woull be n|. 
lowed to do so and to prove his inno' 
cence by appealing on facts. Wo have 

to intorj>rct the statute as it i.s and wo 

cannot j.ossihly add to it nor narrow its 
scope moaning .Mid application. Jt l.as 
tlieri boon suggested that 'tiie openi„. 
words in S. -Wi, Criminal P. G., “Not'! 
withstanding anything hcroinholoVe con' 
tamed curtail t!.o rigl,t of appeal 
conferred by the preceding S 408 
This is so but the question is to what 
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extent and in vehat manner S. 408 is 
controlled by S. 413. To my mind the 
latter section curtails the former only 
in cases in which there is no sentence 
upon any convicted person above the 
limit pi'escrihed by S. 413, so that if any 
of the convicted persons in the same 
case has received a punishment above 
that limit, the right of appeal given in 
S. 408, upon a convicted person receiving 
a sentence below the limit is not at all 
curtailed, but that he along with the one 
who received a higher punishment has 
the right uncontrolled and uncurbailed. 
The interpretation is also borne out by 
referring to proviso (b) bo S. 408 of the 
Code. That proviso says that when in 
any case an Assistant Sessions Judge or a 
Magistrate specially empowered under 
S. 30, passes any sentence of imprison- 
ment* for a term exceeding four years or 
any sentence of transportation, the appeal 
shall lie to the High Court. The words 
in this proviso are similar to those in 
S. 413. Under the said proviso (b) it has 
been held that whore some of several ac- 
cused persons are sentenced to imprison- 
ment exceeding four years, those senten- 
ced to less terms have the right of ap- 
peal to the High Court. Pahtni Koravan 
V Emperor (6), llardit Sivgh v. Em. 
'f^pror (7), Bichha v. (8). and 

\jor Vauril V. Emi^erorO). This is the 
test how S. 413, should he construed and 
it is as I have said above, the maximum 
sentence parsed npon any one of the con- 
vi-bed person® that determines the right 
of^appeal in t,h it case by the said person 
well a' who received petty sen- 

tence® ' ® MV • ‘ h>ncd in that section. There 
has hr • : a ctmflict of oi>inion regarding 
the p fer)>retation of the section. A 
■Full P.nnch of the Burma Court in the 
case oUi a ThrnDV. Emperor (l), held that 
vCmre cn a trial of several persons one is 
„\ve,dcd an appealable sentence, the 
othovF who have got non-appealable sen- 
tencGS may appeoJ. 

The Oudh case of Sheoiyal v. Em- 
/'m'' waste the sameeoect. bo 

.< (S 

and Emperor V . Jo i fiukfi fllA 

Tm 20=28 I. C. 737. 

A.' I: 5: AH. 356=37 .Ml- 471 = 30 T. C. 

n cl (19131 15 O . C. 336=19 I. C. 1 jO. 
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Piggott, J. who decided the case of 
Lai Singh v. Emperor (2), however 
modified his view considerably in the 
case of Husain Khan v. Emperor (3), 
where a contrary view was expressed- 
The Madras Court has also taken a con- 
trary view. The fact that there has 
been a conflict of opinion in the interpre- 
tation of the section by several eminent 
Judges goes to show that the section is 
capable of both the interpretations, and 
it is consonant with rules of construction 
of a statute that the interpretation 
favourable to the right expressly confer- 
red upon a subject should be accepted 
and acted upon as being the true inten- 
tion and meaning of the legislature. In 
this view also the right of an accused 
person should not be curtailed unless it 
is purported to be done by clear expres- 
sions in the statute. The practice in 
this matter appears to be not uniform. 
Some of the Sessions Judges in such 
cases recommend to the High Court 
under S. 438, while the others deal with 
them along with the appeal of persons 
given sentences beyond the limit pres- 
cribed by S. 413, and dispose them of 
themselves. In the case of Kanchan 
MalliJc V. Emperor (12). it would appear 
from the facts stated therein that a con- 
victed person who had received a fine 
of S. 25 each under two charges appealed 
to the Sessions Judge along with those 
who had received sentences of three 

months' rigorous imprisonment and fines. 

I am therefore not prepared to hold with 
my learned brother that the Sessions 
Judge had no jurisdiction to treat the 
application of the 14 accused persons, 
the opposite party, as an appeal while 
dealing wtih the appeal o' Khoban who 
had, undoubtedly, received an appeal- 
able sentence of six months. 

Assuming for the sake of argument 
that the Sessions Judge should not have 
acquitted those persons but should have 
recommended their case to tVie High 
Court for acquittal, I tliink that the cen- 
viction of these accused by the sub-divi- 
sional Magistrate cannot be sustained. 
The. case is one in which the High Court 
i« justified in going through the evidence 
and to see if the conviction was 
Upon the evidence it is impossible to 
hold that the complainant has proved 
that the crop in qnest.inn said to hav e 

I. E. 1915 0:d7lS7='i2 Cal. 3V-4---^6 
I. C. 134. 
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been removed by the accused was sown 
by him. As a matter of fact, the trial 
Magistrate has disbelieved the prosecu- 
tion witnesses and has held that they 
-have not shown themselves incapable of 
telling falsehood in order to help out the 
case. He has not found that the com- 
plainant was in possession, or had sown 
the crop in Question. TJjion the finding 
of the trial Magistrate himself the con- 
viction cannot be sustained and must be 
set aside. The High Court has got am- 
ple power under S. 439, which empowers 
the Court to deal with a cise which has been 
reported for orders or ‘'which otherwise 
comes to its knowledge,” and the powers 
given to the Court in revision are those 
■conferred on a Court of appeal amongst 
others by S. 423 of the Code. 

It does not matter that the case has 
come to us upon an application made by 
the complainant. The record is here and 
this Court has got seisin of the entire 
case and is competent to revise the order 
passed by the Courts below. In a long 
series of cases it has been held that the 
High Court has power in a proper case 
to set aside the conviction and sentence 
of an accused person who did not appeal 
while considering the case of those who 
did; Queeyi v. Jaf/ir AH (13) and Broja 
Bahhcil ^loziiTtidar y. Empress (14), 
Though this is not the case hero, yet the 
principle of that ruling is that it does not 
matter in whatever way the record comes 
to the High Court, it has jiower of revi- 
sion Under S. 439. I therefore agree with 
the order proposed by my learned brother 
tliat the application of tho comjilainant 
should be rejected and that tho acquittal 

of the accused should not at all be dis- 
turbed. 

v.S./r.IC. Application, rejected , 

13) L1^731 10 wrR. CrTs?. 

14) L190n 5 0. W. N. .330. 
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DAWSON-MiIjTjEU, C. J, and Jwada 

Prasad, J. 

Mddhab Koeri — Appellant. 

V. 

Daikurillia Karmaker and others — Res- 
pondents. 

Letters Patent Appeal No. 56 of 1918 
Decided on 7th July 1919. from decision 
ofjMi Imam. J.. D/- 9th April 1918 

^ Contract Act (9 of 1872). S. 11— Mort- 
gage in favour of minor— Suit by minor is 

1919 P/71 & 72 


maintainable — Transfer of Property Act 
(1882), S. 7. 

There is nothing in law to prevent ^ minor in 
whose favour a mortgage has been oxe^uted from 
suiug to recover the money, principal and in- 
terest, advanced by him on the mortgage. 

LP 563 C 21 

Abaiii Bhusan Muhharji — for Ap- 
pellant. 

Suiendra Mohan Das — for R 0 si>on- 
dents. 

Dawson-Miller, C. J.--This is an 
appeal under Cl. 10, Letters Patent, from 
a decision of a single Judge of this Court 
dated 9th April 1918, affirming a decision 
of the Subordinate Judge. 

On 7th April 1908 the defendant exe- 
cuted a mortgage bond in favour of 
Baikuntlia Karmalcer and Ghasi Ram 
Karmaker, plaintiffs 1 and 3 who were 
minors, to secure payment of a loan of 
Rs. 200. Plaintiff 2 Bhuban Karmaker, 
is the father of plaintiff 1 and claims 
that tho latter was merely his benami- 
dar in the mortgage transaction. On 
28th July 1915 the plaintiffs instituted 
the present suit claiming a sum of 
Rs. 389 principal and interest due under 
the said bond. The defence to the suit 
was first, that it was barred by res 
judicata, and secondly, that the mort- 
gage being in favour of minors was void 
and could nob be enforced. Tlie Munsif 
before wliom tlio case originally came 
decided both points in favour of the de- 
fendant and dismissed the suit. He fur- 
ther found that the mortgaged property, 
being an ordinary raiyati holding situate 
within a district governed by blie Chofca 
Nagpur Tenancy Act, was not liable to 
sale under tho jirovisions of that Act. 

Tho Subordinate Judge overruled the 
Munsif on botli points l)ut having regard 
to blie provisions of tho Act referred'’ to, 
considered that he could not j)ass a 
mortgage decree 'granting a sale of the 
property but decreed the suit as a money 
decree for the amount claimed. The 
claim of plaintiff 2 was nob established. 
On appeal to this Court tho learned 
Judge dismissed the appeal witli costs. 
Hence tho present appeal. So far as tlie 
question of res judicata is concerned, tho 
judgment relied upon in support of this 
plea has not been placed before us by the 
appellant but the material facts relating 
to it may ha gatliered from tlio judgment 
of the lower Courts. It appears that 
tho mortgage bond in question was in 
tho custody of one Dwarika Lobar 
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fcho plaintiffs’ agent, who had received 
interest amounting to Rs. 63 from the 
defendant for the year 1911. He refused 
to deliver up the bond or to pay the in- 
terest received to the plaintiffs, who on 
28th February 1911 instituted a suit 
against Dwarika Lobar and the present 
defendant’claiming the sum of Rs. 63 re- 
ceived as interest from Dwarika Lohar 
and delivery up of the mortgage bond by 
him to the plaintiffs, with an alternative 
prayer that if it should be found that 
Dwarika Lohar and the present defen- 
dant were in collusion then the whole 
amouut of the money covered by the 
mortgage should be adjudged to the 
plaintiffs. The Subordinate Judge passed 
a money decree against both the defen- 
dants. From this decision Dwarika ap- 
pealed to the High Court in Calcutta. 
The High Court only dealt with the first 
part of the plaintiff’s claim and made a 
decree for the delivery up of the mort- 
gage bond by Dwarika Lohar and pay- 
ment by him of the interest received. 
With reference to the alternative part of 
the plaintiffs’ claim the Court observed 
that after obtaining possession of the 
bond it would be open to the plaintiffs 
to take proceedings against the present 
defendant forenforcing their security, but 
in the course of the judgment there is a 
dictum to the effect that as the plaintiffs 
were minors the mortgage would be void. 
The defendants now contend that this 
decision operates as res judicata and bars 
theplaintiffs’ claim in the present suit. It 
will be observed that the present defen- 
dant was not actively a party to that ap- 
peal and was apparently content to rest 
satisfied with the decision of the Sub- 
ordinate Judge, secondly, the liability of 
the present defendant under the bond 
was not a matter which was determined 
in that appeal but was expressly^ left 
undecided and any expression of opinion 
in that judgment as to the validity of the 
mortgage would not^ in my opinion, be 
binding as between the present plaintiffs 
and defendant. 

With regard to the second point the 
appellant relied upon the case of JMohori 
Bibee v. Dltarmodas Ghose (l), w’here 
their Lordships of the Privy Council de- 
cided that a mortgage granted by an 
infant in favour of a money lender to 
secure money advanced to the minor was 
void and that not withstanding Ss. 64 
"O) UOOb] 30 Cal. 6.39=301, A. 114 (P, C.). 


and 65, Contract Act, the mortgagee was 
not entitled to recover back from the 
minor any portion of the money advanced. 
The actual decision in that case was that 
an infant was not a person competent to 
bind himself by a contract of the descrip- 
tion then under consideration. In dealing 
with the effect of Ss. 38 and 41, Specific 
Relief Act, their Lordships held that 
those sections no doubt gave a dis- 
cretion to the Court, but the Court of 
first instance and subsequently the ap- 
pellate Court in the exercise of such dis- 
cretion came to the conclusion that under 
the circumstances of the case justice did 
not require them to order the return by 
the respondent of money advanced to 
him with full knowledge of his infancy 
and they saw no reason for interfering 
with the discretion so exercised. It ap- 
pears from the report of that case that 
the mortgagee’s attorney, whilst the ne- 
gotiations for the mortgage by the minor 
were .proceeding, received definite in- 
structions from the minor’s mother that 
he was an infant and that any one lending 
him money would do so at his own risk 
and peril. Nevertheless, the respondent 
proceeded with the transaction, obtained 
the mortgage and induced the infant to 
sign a declaration stating that he was 
then of age. It is obvious that, in such 
circumstances, the respondent, who en- 
tered into the transaction with full 
knowledge that he was dealing with a 
minor, was not entitled to any considera- 
tion at the hands of the Court in their 
discretion under the sections of the Spe- 
cific Relief Act referred to. 

This judgment was the subject of con- 
sideration by a Full Bench of the Madrae 
High Court in the case of Eaghava Cha- 
riar v. Srinivasa Eaghava Chariar (2), 
where the question for consideration was 
whether a mortgage executed in favour 
of a minor who had advanced the whole 
of the mortgage money was enforceable 
by him or by any other person on his be- 
half. The learned Judges of the Madras 
High Court came to the conclusion that 
the decision of their Lordships of the 
Privy Council referred to did not affect 
the question, whether a transfer by way 
of mortgage in favour of the minor was 
enforceable. They pointed out that there 
was nobbing to prevent a minor from 
acquiring full ownership of property or 
of a mortgage interest in i mmova ble prO;- 

(•2) (.1916] 40 Had. 308=36 I. O. 921. (F.B.) . 
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party by way of gift or inheritance, and 
that although under their Ljordshipa’ 
decision a minor could not bind himself 
by contract to pay the price or advance 
the mortgage money, there was no reason 
why, when once the consideration for a 
sale had been paid by the minor or a loan 
advanced by him, a transfer or a mort- 
gage executed in his favour in considera- 
tion of the price paid or the loan advanc- 
ed should not take effect. They accord- 
ingly overruled the previous decision of 
the same Court in Navakoti Narayci'n 
Chetty V. Loyalinga Chetty (3), to the 
effect that a sale made in favour of a 
minor was void and not merely voidable 
at his option. It may be pointed out in 
passing that Benson, J., one of the Judges 
who decided N avakoti Narayana Chetty 
v. Loyalinga Chetty (3), was also a mem- 
ber of the Bench which decided the later 
case of Rungarazu Sathrurazu v. Mad- 
dura Basappa (4), where it was held that 
a promissory note executed in favour of a 
minor who sued upon it was not void but 
only voidable provided that the minor 
had not subjected himself to a detriment 

the note and so incurring 
liability upon it. In the course of his 
judgment in Raghava Chariar v. Sri- 
nivasa Reghava Chariar (2) the learned 
Chief Justice Sir John Wallis points out: 

“The provision of law which renders minors 
incompetent to bind themselves by contract was 
enactoa in their favour and for their protection, 
and It would bo a strange consequence of this 
legislation if they ace to take nothing under 
transfers in consideration of which they have 
parted with thoir money. This precise question 
cannot arise in England where a purchase by a 
minor of immovable property is voidable by him 
on attaining majority but not void ab initio as 

o 1- contracts spocifiod In tho Infants 

Kolief Act which are void. However even in tho 
case of a contract which w.is void under the In- 
fants Relief Act, Lord Coleridge O ,T nnd 
Bowen^, L. J., hold that a reasonable’ construction 
must be put upon tho Statute and that when an 
infant had paid for something under a void con- 
tract and had used or consumed it, it would be 
contrary to natural justice that he should recover 
back tho money which he had p ud on the ground 
that the contract was void, Valcntini v. Canali 

•f‘» this decision is incoa3i.stent 

with NottiU'jh'iyn Permanant Benefit Buildin<i 
boexety V. rhurslon (0), which decided, as I 
understand it, that tho mortgage given by th« 
minor as security for void contract entered into 

the same 

roasomug to the present case it would be even 
ino rc o pposed to natural iastico to alln v ii... 

(3) tlUOU] 33 Mid. 312 = 1 I. C. 383 

(1) L19131 18 I. O. 008. 

(6) U8fc0] 21 Q. B. D. lG->. 

(C) Liy03] A. C. G. 


transferor to a minor by way of sale or mortgage 
to question the transfer for which full considera- 
tion has bean paid to him.** 

Tho present case is not one of an excu- 
tory contract where the minor has bound 
himself by any contractual obligation. 
He has advanced the whole of the mort- 
gage money and in return therefore the 
mortgage has been executed in his favour. 
He is subject to no further obligation and 
merely claims to exercise the rights 
incidental to the transfer to him by that 
mortgage. There is no contract by the 
minor which still remains to be per- 
formed as in tbe case of ]]Loho 7 'i Bibee v. 
Dharmodas Ghose (l) {ubi sup.), and the 
reasoning which is at tho root of all the 
oases relating to the contractual obliga- 
tions of minors appears to me to have no 
application to the present case. It was 
held by the Allahabad High Court in the 
case of Munni Koer v. Madan Gopal (7) 
that there was nothing in law to prevent 
a minor from becoming a transferee of 
immovable property and hence a minor 
in whose favour a valid deed of sale had 
been executed was competent to sue for 
possession of the property conveyed. It 
was contended on the authority of Mohori 
Bibee v. Dharmodas Ghose (l) that the 
contract for the sale of tho house was. 
absolutely null and void, but the CourtI 
found that wliere tho purchase money 
had been paid and the conveyance exe- 
cuted, ^ the minor became entitled to 
possession of tho property and could' 
successfully sue for possession. 

It 'vAs pointed out in that judgment 
that different considerations would arise 
if after having ogreed to sell tho property, 
the defendant before receving the price, 
had refused to execute a conveyance and 
the minor plaintiff had been drivou to a 
suit for specific performance. Tho case 
of Naraia Das v. Dhanaia, (8)., where 
a minor in whose favour a registered sale 
deed liad been executed was permitted to 
sue to recover possession of the iiur- 
chased property upon tender of tho bal- 
ance of tiie purchase money, is another 
instance whore tho Allahabad riigh Court 
held that a contract onterod into in 
favour of a minor whereby he ac juirod an 
interest m immovable property was not 
void Aglin in Hari J/ohan (Bhagga- 

^^oha?i Banerjee 

(?) the_JB^^ 


(7) 

( 8 ) 
(■J) 


LIU151 38 All, G2=3l I. G 7')0 
.191G1 38 All. 151=33 I 6 
191G3 33 I. C. 991. " ‘ 
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benefit of the sum advanced by the plain- 
tiffs under it and in such circumstances 
it would be within the competence of 
the Court under S. 41, Specific Relief 
Act, in granting relief to the defendant 
to make him pay such compensation as 
justice may require. 

Their Lordships of the Judicial Com- 
mittee in the case of Mohori Bibee v. 
Dharmodas Ghose (l) {ubi sw2>-) appear 
to have considered that the said section 
would have been applicable to the case 
then under consideration, had justice re- 
quired that they should exercise their 
discretion in favour of the appellant. If 
the contention of the appellant in the 
present case should be upheld, it would 
follow that the law relating to the con- 
tracts of minors which is meant for their 
protection would in numerous cases have 
an exactly opposite effect and result in 
manifest injustice. To take a simple in- 
stance, if a minor agreed to sell a horse 
and in pursuance of the agreement deli- 
vered it to the purchaser before payment 
of the price, the purchaser would be en- 
titled to keep the horse and refuse to 
pay the purchase money on the ground 
that the contract was void and unen- 
forceable; or again if a minor sent a 
money order to a shop-keeper in pay- 
ment of certain selected goods to be for- 
warded, the shopkeeper could keep the 
money and refuse to deliver the goods. 
In the cases suppose! the purchaser and 
the shopkeeper might be within their 
rights in refusing to complete the con- 
tract entered into with a minor, but 
justice demands tliat they should at least 
restore the horse in the one case and the 
money in the other. Ilere the appel- 
lant has had the benefit of the loan and 
even if the contract should be declared 
void, justice demands tliat he should 
make compensation to the minor which 
would include the principal and interest 
claimed. In my opinion tiic ajipeal should 
bo dismissed with costs. 

Jwala Prasad. J. — I agree. 

v.s./U.K, Appeal dismifised . 

A. I. R. 1919 Patna 565 
Das, T. 

y«.sw/ and others —Petitioners. 

v. 

Diinilal 2dandal — Opposite Party, 

Criminal Misc. Case No. 20 of 1919, 
Decide 1 on Kith May 1919, for transfer of 

a case from fileof Subdivl. Officer, Araria. 


Patna 56^ 

Criminal P. C. (1898), S. 526 — Grounds — 
Stopping cross-examination of complainant 
is ground for transfer. 

It. is very important for Magistrates to remem- 
ber that lawyers in charge of cases of accused 
persons have a large discretion in the way they 
should conduct the defence of accused persons. 
The position of accused persons is at all times 
of grave anxiety and Courts trying criminal 
cases should be specially on their guard not to do 
anything whicli may have the eSect of increas- 
ing their anxiety. [P 5G5 C 2! 

Where a trying Magistrate stopped the cross- 
examination of the complainant in a case because 
in his view the complainant had been fully 
cross-examined for one hour; 

Held', that the Magi.strato was guilty of an 
act of indiscretion which could reasonably lead 
the accused to believe that they would not get 
a fair trial at his bands and that the case should 
bo transferred to the Court of some other Magis- 
trate. [P 5C5 C 2] 

Athar Ilussaui — for Petitioners. 

Asst, Government Advocate — for Op- 
posite Party. 

Judgment. — I think that it is expedi- 
ent that there should be a transfer of 
this case. In making this order I ought 
to say that in my opinion, the learned 
sub-divisional officer was not really 
guilty of any bias towards the accused 
persons, but he was, undoubtedly, guilty 
of an act of indiscretion which may rea- 
sonably lead the accused persons, and 
in this case has led them to believe that 
they would not get a fair trial at the 
hands of the learned sub-divisional 
officer. I do not think he should have 
stoi)ped the cross-examination of the 
complainant who was certainly the most; 
important witness on behalf of the pro-i 
secution. I have read the cross-examina- 
tion of the complainant and 1 am unable 
to say that there was anything irrelevant 
in that cross-examination, or that it was 
a cro.ss-examination of obstruction as the 
learned sub-divisiona! officer says. It 
is very important for the Magistrates to' 
romcml:>or that lawyers in charge of cases 
of accuse. 1 persons have a largo discre-i 
tion iti the way they should coniluct thej 
defence of accused persons. As I said in! 
a case whicli I decided the other day.j 
the position of accused persons is at alL 
times one of grave anxiety and Courts 
trying these cases should be specially on 
their guard not to do anything wiiich 
may haye the etlect of increasing their^ 
anxiety. 

1 therefore transfer this case to the 
loarnel District Magistrate of Purneah 
who, if he chooses, may try tlie case 
himself or make it over to some Deputy 
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Magistrate competent to try the case. 
Whoever tries the case will give an op- 
portunity to the accused persons to cross- 
examine the complainant and the case 
will proceed from that stage. 

v.s./r.k. Case transferred. 

A. 1. R. 1919 Patna 566 

CoUTTS AND Das, JJ. 

Hanuma^i Biix and others — Plaintiffs 
— Appellants. 

V 

Zjal X^ilmoni Nath Sahi Deo — Defen- 
dant — Respondent. 

Second Appeal No. 1194 of 1917, Deci- 
ded on 2nd July 1919, against decision 

of Judicial Commissioner. Ohota Nagpur. 

Contract Act (9 of 1872), Ss. 16 and 74— 
Something unconscionable either in original 
dealt ng or in subsequent transaction must 
be shown — Original rate of interest 3 per 
cent per month — Stipulation to pay 6 per 
cent per month on default held to be in 
nature of penalty. 

A mortgage bond provided that interest should 
be i^aid at 3 per cent, per month, and that the 
mortgage money should bo repaid on a specified 
date, and that in case of default in such pay- 
ment interest would run at the rate of 6 per 
cent, per month. The mortgagee sued to re- 
cover the money by sale of the mortgaged pro- 
perty. The trial Court hold that the stipulations 
as to interest were in the nature of a penalty 
.and decreed the suit, allowing interest at 12 per 
cent per annum. On appeal the lower appellate 
Court held that the stipulation to pay higher 
interest in default alone was in the nature of a 
penalty, but it found that there had been undue 
influence and in consideration of this, dismissed 
the appeal. The plaintiff appealed to the High 
Court, contending that the decision as to undue 
influence was wrong as no issue was framed as 
to this, and maintaining that the stipulation 
to pay interest at 6 per cent per month was not 
in the nature of a penalty. 

Held: (l) that, in order to establish undue in- 
fluence, it must appear that there was some- 
thing unconscionable either in the original 
dealing or in the subsequent stages of the trans- 
action, and as nothing unconscionable bad been 
made to appear in this case and there was no 
plea as to undue influence, the stipulated rate 
of interest could not be disallowed on the 
ground of undue inliueucc; (2) that the stipula- 
tion to pay interest at the rate of 6 per cent 
per month on default was in the nature of a 
penalty. CP 5^7 C 1] 

Shoroshi Charan Iditter and S. K. 
Mitter — for Appellants. 

Gurusaran Prosad — for Respondent. 

Coutts, J. — This is an appeal against 
the decision of the Judicial Commissioner 
of Chota Nagpur in an appeal arising out 
of a suit on a registered mortgage bond. 
The bond, which is dated 21sfc June 1909, 
was for Rs. 300 and in the bond it was 
stipulated that interest should be paid at 


3 per cent per month and that the mort- 
gage money should be repaid in Sraban 
1966 Sambat. In default of payment the 
interest was to run at the rate of 6 per 
cent per month. The total amount claimed 
in the suit was Rs. 1,479, which the 
plaintiffs sought to recover by sale of the 
mortgaged property. Two issues were 
raised in the Court of first instance: 

(l) Did the defendant receive the en- 
tire consideration money mentioned in 
the bond 7 (2) Whether the rate of in- 

terest stipulated for in the mortgage 
bond is in the nature of penalty ? Can 
the plaintiffs rscover the interest claim- 
ed in this suit ? On issue 1 it was 
found in the Court of first instance that 
the whole amount of the consideration 
money mentioned in the bond had 
been received, but on issue 2 it 
was held that both the interest at 
3 per cent per month and the interest 
at 6 per cent per month on default were 
in the nature of penalties and the suit 
was decreed for interest at only Rs. 12 
per cent per annum. On appeal by the 
plaintiffs to the Judicial Commissioner 
it was held that interest at the rate of 
3 per cent par month was not in the 
nature of penalty, but that tha interest 
at 6 per cent per month was in the 
nature of penalty. The learned Judicial 
Commissioner found however that there 
had been undue influence and in^ consi- 
deration of this he upheld the decision of 
the Munsif and dismissed the appeal 
with costs. The plaintiff has again.ap- 
pealed to this Court. 

The first point urged before us is that 
the learned Judicial Commissioner s deci- 
sion in the matter of undue influence is 
wrong. No issue was framed in regard 
to this and the only reference to it in 
the pleadings is in paras. 2 and 3 of the 
written statement. In para, 2 defendant 
states that in order to meet the expenses 
of a criminal case he was badly in need 
of money so he negotiated with the 
plaintiff’s father for the loan, and in 
para. 3 he says that the plaintiff’s father, 
seeing the necessitous condition of this 
defendant, and putting undue pressure on 
him, gave him Rs. 240 only and gob tha 
bond executed for Rs. 300, i. e., with an 
increase of Rs. 25 per cent and made 
him promise to pay a high rate of inter- 
est of 3 per cent per month. This is 
the only reference to undue influence 
and it cannot be said that by this vague 
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reference to undue influence it was in fact 
pleaded by the defendant; that this was 
not pleaded is also clear from the fact 
that no issue was raised on the point. 
The learned Judicial Commissioner 
therefore should not have allowed the 
issue to be raised. In any case there is 
no ground for the finding that there was 
undue induence. The learned Judicial 
Commissioner has presumed that, because 
the security was good and that the inter- 
est was high, there was undue influence 
and he has relied on the case of Abdul 
Majid V. Ksherode Chandra Pal (l). 
The facts of that case however were enti- 
rely different from the facts of the pre- 
sent case and it was on these facts that 
that case was decided. In Lala Balia 
Mai V. Ahad Shah (2) their Lordships 
of the Privy Council quoted with ap- 
proval the law as stated by the District 
Judge that in order to come to the con- 
jolusion that there has been undue influ- 
'ence it must appear that there was 
jsomething unconscionable either in the 
joriginal dealings or in the subsequent 
istages of the transaction. It does not 
iappear that in this case there was any- 
jthing unconscionable at either of these 
stages and the learned Judicial Commis- 
sioner has wrongly applied Abdul Majid 
V. Ksherode Chandra Pal (l) to this 
case. There is then no reason for sup- 
I posing that undue influence has been 
exercised . 

j The only other point for consideration 
iis whether interest at 6 per cent per 
month is in the nature of penalty. On 
the face of it, it is in the nature of 
iPonaUy and both the lower Courts have 
jcomo bo the conclusion that it is in fact 
;in the nature of penalty. No reason has 
jbeen shown to us why wo should disagree 
Uvith this view which has been adopted 
by both the lower Courts, and I am of 
■opinion that their decision on this point 
is correct. I would accordingly modify 
'the decree of the learned Judicial Com- 
missioner and would decree this suit 
with interest at 3 per cent per month 
from the date of the bond until repay- 
ment with proportionate costs. 

Das, J. — I agree. 

V.S./r.k. Decree modified . 

(1) [1915] ‘12 Cal. 090=29 I. C. 813. 

(2) A. I. R. 1913 P. O. 210=13 t. C. 1=121 

P. R. 1018 {P. C.). 
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Roe and Coutts, JJ. 

Sheo Narain Singh — Petitioner. 

V. 

Mam Pertap Mai — Opposite Party. 

Criminal Revn. No. 66 of 1919 Decided 
on 24th March 1919, 

(a) Criminal P. C. (5 of 1898), S. 437 — 
Person not tried is not accused person. 

A party who is not being tried for an offence 
is not an accused persons: 32 Cal. 1085, Foil. 

[P 6G9 C 2] 

(b) Criminal P. C. (1898), Ss. 203, 204 (3) 
and 437 — In setting aside order of dismissal 
notice is not necessary. 

In revising under S. 137 an order of dismissal 
under S. 203 or 201 (3; of the Code it is uot neces* 
sary to issue notice to the other side; 15 Cal. 
608 {F. R.), Foil. [P 569 C 1] 

:tft{c) Criminal P. C. (1898), Ss. 203, 204 (3) 
and 437 — In revision further- judicial inquiry 
ordered — Summons to accused cannot be 
issued before inquiry is completed and prima 
facie case is made out. 

Where a case is dismissed under S. 203 and the 
Magistrate is directed under S. 437 of tho Code to 
hold a further judicial inquiry, be has uo juris- 
diction to issue summons to the accused, until he 
has completed the judicial inquiry and a prima 
facie case is disclosed against the accused. 

P. C. Manuk and Nirsu Naraya7i 
Sinha — for Petitioner. 

M. Yxdius and S. P. Varma — for Op- 
posite Party. 

The case was originally heard by Jwala 
Prasad, J., sitting singly who in view of 
the importance of the matter involved in 
this case referred it to the Bench. 

Jwala Prasad. J. — (21st March 
1919). — This is an apiilication against an 
order of the Sessions Judge of Shahabad, 
dated lObh February 1919, under S. 437, 
Criminal 1^. C., directing further inquiry 
into a complaint which was dismissed by 
the Subdivisional Oflicor of Buxar under 
S. 203, Criminal P. C. The complaint 
was lodged in respect of offences under 
Ss. 395, 379, and 147, T. P. O., on lOth 
January 1919 and the complainant was 
examined on oath the same day. Tho 
Tklagistrate, without giving any reason for 
postponing the issue of processes, passed 
tho following order on tho back of the 
petition: 

“lospector Dumraon to treat this as a first in- 
formation and make careful inquiry reporting by 
18th Jauu.ary 1019." 

On 17th January tho Inspector submit- 
ted his report for judicial inquiry for an 
offence under S. 323, I. P, C, On receipt 
of this report the Magistrate on 18th 
.January 1919 dismissed tho complaint 
under S, 203, Criminal P. C. Tho order 
of tho Magistrate dismissing tho com- 
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plainfc has however been set aside by the 
learned Sessions 'Judge of Shahabad and 
furtlier inquiry into the complaint under 
S. 427 of the Code has been directed. 
Mr. Manuk on behalf of the petitioners 
attacks the order of the Sessions Judge 
on various grounds, the principal one be- 
ing that no notice was given to the peti- 
tioners by the Sessions Judge before 
directing further inquiry under S. 437, 
Criminal P. C. It is not necessary for 
me to mention, or deal with the other 
grounds taken by Mr. Manuk on behalf of 
the petitioners, inasmuch as I consider it 
desirable that ' the principal question 
whether the order of the Sessions Judge 
under S. 437 should be set aside as being 
bad for want of notice to the petitioners, 
should be decided by a larger Bench. 
S. 437 itself doss not provide for any 
notice being given to any person affected 
by an order under that section. Mr. 
Manuk ho^vever invokes the aid of the 
general principle of law that no order 
should be passed against any person 
without notice to him and without giving 
him an opi)ortunity of being heard against 
the proposed order. 

In support of this contentiou a number 
of authorities of the various High Courts, 
notably of the Calcutta High Court, has 
been cited to me. It is needless to refer 
to all of them, as tliey have been enume- 
rated in almost all the annotated editions of 
the Criminal P. G. The leading decisions is 
tliat of tlio Pull Bench of the Calcutta 
High Court in tlie matter of Hari Dass 
Sanyal v, Sariiulla (l). That was a case 
where the accused person was discharged 
under S. 253 of the Code. It is however 
observed in the judgment of the learned 
Chief Justice and Prinsej), J., that no notice 
would be necessary in case of a complaint 
dismissed under S. 203 where the ac- 
cused person liad not appeared or was not 
summoned to appear before the Magis- 
trate — a distinction is made between a 
discharge of an accused under S. 253 and 
a dismissal of a complaint under S. 203. 
Mr. Yunus appearing for tlie opi)osite party 
relies upon this distinction and contends 
that no notice at all was necessary, in- 
asmuch as the learned Sessions Judge in 
directing further inquiry under S. 437 
was making the same order as the "Magis- 
trate would have made upon the com- 
j)laint, namely, directing processes toissue 
against the accuse 1 behind their hacks and 
(1) L18S8] 15 Cal. GW{F. B.). 


without a notice to them. Mr. 'Yunus 
further relies upon the case of Girish 
Chunder Ghose v. Emperor (2) and the 
view taken by the Allahabad High Court 
in several cases, particularly in Angan 
v. Earn Pirbhan {S)sind Liaqat Husain 
v. Emperor (4). A contrary view ap- 
pears to have been ta-ken in 1906 by the 
Calcutta High Court in the case of Brij 
Eisho7‘e Ghose v. Gopal Rai (5) and 
Bhagioat Prasad Singh v. Bishuni Darzi 
(6). In the latter case the report of the 
case is too short to give us a detailed ac- 
count of the facts of that ease but the 
following observation appears in the body 
of the judgment: 

It is a rule which has been consistently fol- 
lowed in this Court that notice should be served 
unless the case is a very clear one.” 

Mr. Manuk relies upon this observa* 
tion for his contention that in the case 
of dismissal of a complaint under S. 203 
also the practice of the Calcutta High 
Court had been to require a notice to be 
given to the accused before directing fur- 
ther inquiry into the complaint under 
S. 437 of the Code. 

In view however of a different opinion 
expressed by the Calcutta High Court in 
the Full Bench case of Hari Dass San- 
yal v. Sariiulla (l) and the positive de- 
cision in the case of Girish Chunder 
Ghose v. Emperor (2) it is impossible to 
say that the invariable rule of practice of 
that Court w’as to require a notice to be 
given before directing further inquiry 
under S. 437. My attention has been 
drawn to a judgment of Imam, J., sitting 
singly, in an unreported case of Hari Dal 
Choudhry v. Emperor (7). In that case 
on a complaint some of the accused per- 
sons mentioned in the petition were tried 
and convicted. The Magistrate refused 
to issue summons against the remaining 
l) 0 rsons accused in the complaint petition. 

On motion to the Sessions Judge the 
order of the Magistrate was set aside and 
further inquiry was directed under S. 437 
of the Code. This order was passed 
without any notice to the persons affected 
by the order. Imam, J., adopted the 
view of the Calcutta Eligli Court in Girish 
Chunder Ghose v. Emperor (2) and the 
principle enunciated in the judgment of 

“(2) 1T9^2T"23 Cairis'?.' ~ 

(3) tlOiaj 35 All. 78=18 I. C. 146. 

(4) Ll918j 40 All. 138=43 I. 0. 622. 

(5) LlSO*?! 11 O. W. N. 316. 

(6) U9C7j 11 G. W. N. 35 (notes). 

(7) A. I. R, 1919 Pdt. 361=53 I. O, 931. 
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Prinsep, J., in TIari Dass Sanyal v. 
Saritulla (l), and hold that where the 
accused persons had not entered appear- 
ance in the Court of the Magistrate no 
notice was necessary. 

I have already said that S. 437, itself 
does not expressly provide for a notice to 
be given to the person affected by the 
order under that section. The decision 
of this case therefore involves laying 
down an important rule of procedure to 
be followed by the lower Courts in this 
Province in dealing under S. 437 of the 
Code. with complaints dismissed under 
S. 203. In view of the fact that cases of 
this kind very frequently occur, I feel it 
desirable that the question be set at rest 
byadefinite and authoritative decision on 
the point of a larger Bench of this High 
Court. Bet the case be placed before a 
proper Bench for decision as early as 
possible. 

Judgment. — The petitioners in this 
case are aggrieved, firstly, by an order of 
the Sessions Judge directing a further 
judicial inquiry, upon which the District 
Magistrate directed a specified Deputy 
Magistrate to hold that judicial inquiry; 
and secondly, by the further proceedings 
in which tl^e Deputy Magistrate ignored 
both the orders of the Sessions Judge and 
the District Magistrate and summoned 
the accused to answer charges which 
everybody who had looked into the rnatter 
at all liad declared eitlier to bo largely 
exaggerated or wholly false as regards a 
number of the accused who have been 
summoned. 

Two grounds are taken, firstly, that 
tlie order passed by the Sessions Judge 
was without notice to tlie accused; and, 
secondly, that the Deputy Magistrate had 
no jurisdiction to issue summonses until 
a judicial inquiry liad been made. The 
whole case law with regard to notice has 
been clearly and fully state! by our 
brother Jwahi Prasad. It is snnicient 
for us to say that the viosv taken by the 
Full Bench in Calcutta in the case of 
TIari Dass Sanyal v. Saritulla (l) was 
.that in tlio case of a dismissal under 
,S. 203 or S. 201 (3) notice to the other 
side is not desirable. Tlio other side has 
mever yet had notice, the proceedings not 
liaving reacho 1 the stage of summoning 
them as accused j)orson3 and in tliis re- 
gard such cases are distinguishable from 
thanes in which accuse 1 parsons have been 
tried and discharged. Action in contra- 
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vention of that Full Bench decision 
should not, we respectfully think, have 
been taken without further reference to 
a Full Bench. We see no reason to refer 
this matter to a Full Bench of this Court, 
for the reason that we accept the argu- 
ment suggested by the Full Bench of the 
Calcutta High Court. It seems to us 
illogical that an accused should not be 
allowed to appear in proceedings under 
S. 202 (and this is the settled practice of 
this Court frequently and forcefully laid 
down), but that he should be allowed to 
appear in proceedings purporting to revise 
proceedings under S. 202 and that if 
Under that section the proceedings are 
continued he should again be precluded 
from appearing. It seems to us far better 
that until the accused has been brought 
before the Court either by summons or 
by warrant, he should not be allowed to) 
come before the Court at all. The view, 
taken in Sat Narain Teioari v. Emperor 
(8), that a party wlio is not being tried 
for an offence is not an accused person, is 
clearly the correct view. As regards the; 
merits of the learned Sessions Judge’s 
original order we feel that it, as framed 
by him and interpreted by the District 
Magistrate, was a sound order. 

Tlie police had desired a further investi- 
gation and the cornplai nan b had prayed for 
a further investigation. We can see no ob- 
jection to the form of tlie orders made by 
the heads of the district. We regard 
the i>roceedings of the Deputy Magistrate, 
Mr. Kaviraj, as a defiance of the orders 
of his oflicial sujieriors. He should not, 
have issued those summonses until he 
had made a judicial inquiry, and we are| 
of ojiinion that in the circumstances of 
tlio case tlio issue <jf tlio summonses 
against all the accused was oufsido his^ 
powers. We therefore cancel tlie order' 
instituting procoodings against tiie ac- 
cused named hy Mr. Kaviraj and direct 
til it no summons or warrant he issued 
until a judicial in iuiry has been made 
and a prima facie case disclosed against 
them. 

_ v,s./ll.K._ Or,Jer cancelle<l . 

(8) 110051 3‘J Cal. 1035. 
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Atkinson, J, 

Ram Kkelatoan Thakur — Pefcifcioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 185 of 1919, De- 
cided on 2Dd July 1919, against order of 
Sess. Judge., Muzaffarpur, D/- 28th May 
1919. 

Penal Code (1860), Ss. 403 and 406— 
Agent recovering money on behalf of prin- 
cipal — Agent subsequently refusing to re- 
fund money at request of person paying it 
is not criminally liable aad cannot be prose- 
cuted for criminal breach of trust. 

Where an agent receives money on behalf of 
his principal the money so received is the pro- 
perty of, and is owned by the principal and if 
such agent refuses ai the request of the person 
paying the money to refund it, be is not cri- 
minally liable, and consequently, cannot be 
prosecuted for the oSence of criminal breach of 
trust, as the gist of that offence is the dishonest 
misappropriation or the conversion by one to 
his own use of the property of another which 
has been entrusted to him : 21 I. C. 332, JRel. 

on. [P 671 C 2] 

P. C. Manuk and H’asa?t Jan — for 
Pebitioner, 

Judgment. — The petitioner. Ram 
Khelawan Thakur, seeks by this applica- 
tion to have his conviction set aside as 
originally pronounced by the Subdivi- 
sional Officer, Mr. Owen, pursuant to his 
order dated 5th May 1919, which was 
affirmed on appeal by the learned Ses- 
sions Judge of Muzaff’arpur on 28th 
May 1919. The accused was charged 
under S. 406, I. P. G., with the offence 
of criminal breach of trust. The trial 
Court found the accused guilty and on 
appeal the Sessions Judge affirmed the 
conviction of the accused, and he awar- 
ded him four months’ rigorous imprison- 
ment coupled with payment of a fine of 
Rs. 120. 

Mr. Manuk, who appears on behalf of 
the petitioner contends that upon the evi- 
dence adduced by the prosecution the 
charge of criminal breach of trust cannot 
be in law sustained. It would appear that 
one Bhageloo brought a criminal charge 
against four persons by the name of Mis- 
sel* for an alleged offence under S. 325, 

I. P. G. While the proceedings were 
pending against these four persons at the 
instance of Bhageloo a panchayat was 
called, and the panchayat agreed to get 
the assent of Bhageloo to a compromise 
upon the condition that accused .should 
X>ay to Bhageloo the sum of Rs. 56 as 
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compensation in respect of the injuries 
which he had sustained arising out of 
the assault which had been committed 
upon him by such accused persons. Bha- 
geloo at the time that the compromise 
was arrived at by the panch was in Sita- 
marhi Hospital, but it was taken for 
granted by all the members of the pan- 
ehayat that Bhageloo would accept what- 
ever terms the panchayat agreed upon. 
Accordingly on the following day the 
parties came to Sitamarhi and brought 
with them the money with a view of 
getting Bhageloo’s assent to the terms of 
the compromise arrived at by the panch. 
The accused in the proceedings under 
S. 325 accompanied by a person called 
Raghu Nath Misser also went to Sita- 
marhi, interviewed Bhageloo and Bha- 
geloo verbally assented to the terms of 
the compromise which had been pro- 
posed and agreed to by the other parties 
at the instance'of the panch, and it was 
suggested at the time that it would be 
desirable that there should be a petition 
in writing stating the terms of the com- 
promise and that such petition should be 
signed by Bhageloo. It is stated by vari- 
ous V itnesses on behalf of the prosecu- 
tion that Bhageloo requested Raghu Nath 
Misser, who was to pay the money by 
way of compensation for the injuries 
which Bhageloo sustained, that the same 
should be paid to the petitioner as agent 
on behalf of Bhageleo who was then in 
bed in hospital. 

After Bhageloo had been interviewed, 
and while the 'petition of compromise 
was being prepared in a written form, 
Raghu Nath paid to the petitioner 
Rs. £0, being the amount of compensation 
assessed by the panch to be paid to Bha- 
geloo. When the compromise was em- 
bodied in the form ol a petition and 
taken to Bhageloo for signature, Bhage- 
loo refused to sign it, although his agent 
Ram Khelawan Thakur, the petitioner, 
had at the time already received Rs. 50 
which at the request of Bhageloo had 
been paid and entrusted to him. It is 
upon these facts that the pebitioner has 
been prosecuted for criminal breach of 
trust. The criminal breach of trust re- 
lied upon is that the petitioner failed 
and omitted to return to Raghu Nath 
Misser the money which he had paid and 
entrusted to the petitioner as agent on 
behalf of Bhageloo, his principal. There 
is no suggestion of any breach of trust 
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between the petitioner and Bhageloo, hie 
principal. 

The Crown case is based upon an al- 
leged entrustmenb or entrusting of the 
sum of Rs. 50 by Raghu Nath Misser to 
the petitioner. I fail to see myself on 
the evidence which I have read very 
carefully, anything to suggest any en- 
trustment by Raghu Nath Misser to the 
petitioner as trustee or in trust for 
Raghu Nath Miser. There was no doubt 
the giving of a sum of money by Raghu 
Nath Misser to the petitioner as agent 
for a disclosed principal, which consti- 
tuted no more than a payment of a debt 
alleged to be due to the principal. It 
was clearly intended by the terms of the 
compromise that Raghu Nath Misser 
should pay the sum of Rs. 50 to the peti- 
tioner and that the petitioner was to re- 
ceive the same on behalf of his known 
principal, and that upon receipt by the 
petitioner of the money so received the 
same became the property in law of Bha- 
geloo who was the owner thereof. But 
there was no express ontruatment to the 
petitioner of any moneys in trust for 
Raghu Nath Misser or any of the accused 
persons charged under S. 325 proceedings 
at the instance of Bhageloo. When the 
compromise failed or fell through by rea- 
son of the fact that Bhageloo declined 
to sign the written petition of compro- 
mise, it may be that according to civil 
law a constructive trust would bo crea- 
ted or arise by implication of law, where- 
by the petitioner might be deemed to 
hold the money he received in trust for 
the person who paid it to him upon a 
failure of consideration to support the 
original contract. By civil law I ap- 
prehend under such circumstancos that 
the form of action which could be insti-. 
tuted would be for money had and re- 
ceived to the use of and on behalf of the 
person from w horn the money was re- 
ceived. Therefore though one might 
contend that the law' created a construe- 
tive trust as against the petitioner at 
the suit of Ragliu Nath Misser in respect 
of which he might be made answerable 
civilly in an ordinary civil suit yet the 
petitioner is not amenable for any ot'i'ence 
against the criminal law'. 

The question which I have to consider 
is w’hether upon the evidence there has 
been an offence committed within the 
meaning of S. 106 read with S. 403, 
I- P. C. S. 406 is general in form and 
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simply avers that ** whoever commits a 
criminal breach of trust shall be pun- 
ished with imprisonment.” The impor- 
tant section however is S. 403, which 
defines criminal misappropriation of pro- 
i:)erty. S. 403 says : 

Whoever dishonestly misappropriates or 
converts to his own use any moveable property 
shall be punished with imprisonment ” 

Therefore the gist of the criminal 
offenceof breach of trust is dishonest mis- 
appropriation or the conversion by one 
to his own use of the property of an- 
other which has been entrusted to him. 
Now I have perused the evidence in this 
case, and I fail to detect, so far as 
the prosecution case is concerned, any 
evidence from which the inference could 
be fairly or legitimately drawn that the 
petitioner here dishonestly misappro 
priated the sum of Rs. 50 which he re 
ceived or that he converted the same to 
his own use. The evidence of P. W. 2 
and of P. W. 5 leaves me under no doubt 
as to what happened. It may bo desir- 
able to refer to one or two Paragraphs of 
their evidence. P. W. 2 says: 

‘‘After I had fair copied the petition Kaudu 
Babu said that Bhageloo’s thumb impression 
should be taken on it. Bhageloo was in hospital. 
Accused was looking after the case for him. So 
wo went to hospital;” 

and a little further on he says: 

“Raghu Matl asked the accused lo give back 
the money. The accused said he would nob 
give it back Wo went off ne.Kt towards the 
ba^ar, and we wont to Kaudu Babu.” 

Now P. W. 2 also says in cross-exa- 
mination that 

“Bhageloo had said that the mono}' should be 
paid to Ram Khelawan and ui>on that basis, he, 
Raghu Nath, had given the money to the peti- 
tioner.” 

P. W. 5 deposes to the fact that he 
was present at the panchayab; the terms 
were settled at the panchayat; and tlie 
following day Raghu Nath and others 
came to Sitamarhi. Tlien he states: 

“They met the accused iu the kachhari The 
compromise petition w:i.s written after Rs. 50 
had been paid to this .accused by Raghu Nath 
in bis iiresenco. He, Raghu Nath, and the ac- 
cused and two muharrirs wont to the hospital;” 

after the parties went into the hospital 
apparently this witness camo out and 
remained outside. When the others 
came out of the hospital it was ascerta- 
ined 

“that Bh-ageloo refused to i)ut his thumb im- 
pression. Raghu Nath asked accused to pay 
back the Rs. .50. But bbo accu.sed did not do so, 
and went oR.” 

Further on this witness says: 
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“The money was paid to Ram Khclawan be- 
cause ho was acting on behalf of Bhageloo.’* 
“We gave the money to Ram Khelawan as we 
had asked Bhageloo, and he had said that the 
money should be paid to Ram Khelawan, and we 
did not suspect any dishonesty.” 

Therefovo the moment that the peti- 
tioner received Rs. oO he received it on 
behalf of Bhageloo, and he must, as prin- 
cipal, be answerable for the acts cf his 
agent acting within the scope of his 
authority. Mr. Manuk very fairly sug- 
gests that it would not be poesible in 
this case to sustain a prosecution as 
against Bhageloo for criminal breach of 
trust. Clearly it would not. There may 
be in law an implied trust as between 
the iietitioner and Raghu Nath that will 
be suOicient to enable Raghu Nath 
to maintain a civil suit against the peti- 
tioner to recover the money he claims. 
Such an obligation or trust would not, 
in my opinion, create an offence punish- 
able by the criminal law as a criminal 
broach of trust, or amount to criminal 
misappropriation or conversion of the 
property of another. In the absence of 
clear and precise proof of the offence 
charged the accused ought not to be con- 
victed. It appears to me, the reasoning 
of the decision reported as Nga Po Ywet 
V. Kmperor (l) applies in principle to the 
facts of this case. In my opinion the 
learned Judge in appeal has failed to bear 
in mind the proper legal consideration 
which should have been present in weigh- 
ing and considering the evidence. I do 
not think on the evidence adduced by the 
prosecution that it can be fairly said that 
the petitioner was guilty of criminal 
misappropriation or of criminal conver- 
sion of the money he received to his own 
use. Hr.. Manuk admits that although 
the petitioner may. be liable civilly he 
is not liable criminally. In my view he 
is not liable criminally, but he properly 
would ho liable civilly. 

Thus to avoid any future aiid unneces- 
sary litigation i>etwe 0 n the parties, 
l^Ir. !Manuk confesses that his client 
is willing to psy to Raghu Nath Misser 
within ten days from this date tlio sum 
of Rs. 50, which he admits having re- 
ceived from him under the circumstances 
aforesaid. Accordingly I set aside the 
conviction of the accused pronounced 
))y the learned Sub-divisional Officer, 
dated 5th May 1919, and also the con- 

(1) A. I. R. 1914 Ij. B. 1=2-1 t. C. 332=15 
Or. L J. 152=7 L. 13. R. 27S (F. 13.). 


viction in appeal affirmed by Mr. Boyce, 
dated 28th May 1919. The fine, if paid 
by the accused, shall be refunded, 
V.s./e.k. Conviction set aside. 

A. I. R. 1919 Patna 572 

Dawson-Milber, O. J. and Oodtts, J. 

Ram Dai — Applicant. 

v. 

Ram Chandrabali Debi — Opposite 
Party. 

Privy Council Appeal No. 99 of 1918, 
Decided on 7th May 1919. 

sJ* Registration Act (1908), S. 28 — Portion 
of property in document in district of Sub- 
Registrar — Transferor acting bona fide^ 
Transferor has ceased to have interest in 
property — Registration is valid — Registration 
is invalid when parties by fraud or collusion 
include property which does not exist for 
purpose of giving jurisdiction. 

If any portion of the property to which a 
document relates is within the district of the 
Sub-Rsgistrar of the office where it is registered, 
the registration is a valid registration within 
S. 28, Registration Act, even if it turns out that 
the transferor, though acting in a perfectly bona 
fide manner, has ceased to have an interest in 
that property, provided the property described 
exists. It is only where there is fraud or collu- 
sion between the parties for the purpose of giving 
jurisdiction to a particular Sub-Registrar to regis- 
ter a document by including property which does 
not exist, that registration is rendered invalid. 

LP 572 O 2 P 573 0 If 

P. K, Sen and Trihhuvan Nath Sahay 
— for Applicant. 

Ranwari Dal — for.Opposifce Party. 

Judgmerit. — In our opinion this ap- 
plication should be rejected. The peti- 
tioner contended before this Court when 
the matter came here on appeal that a 
deed of sale relied upon by the other 
aide was not valid on the ground that it 
had not been properly registered. A 
portion of the property to wiiich the 
document related was undoubtedly 
situate at Benares, the bulk of the pro- 
perty was situate elsewhere and the deed 
was registered at Benares. The section 
specifying the particular registration 
office in which a document must be 
registered is S. 28. Registration Act, 
and that section provides that the 
document shall be presented for re- 
gistration in the office of a Sub-Regis- 
trar within whose subdistrict the whole 
or some portion of the property to which 
such document relates is situate. There- 
fore (prima facie) if any portion of the 
property to which the document relates 
is within the district of the Sub-Regis- 
trar of the office where it is registered, 
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there is a valid registrakion within that 
section. It turned out in fact that the 
only property mentioned in the docu- 
ment and situate within the district of 
the registration office where the docu- 
ment was registered was property over 
which the tra_nsferor had no title, and it 
was contended before this Court that in 
such circumstances the registration must 
be deemed to be invalid. This conten- 
tion was rejected. 

It has been held in the Courts in this 
country that a mere flaw in the vendor’s 
title in the only part of the property 
situate within the district of the regis- 
jtration office is not sufficient to invali- 
jdate the registration if it is made in good 
jfaith : see J3roja Gopal l^Iulcetjee v. 
Abinash Chandra Bisivas (l) There is 
a later decision of their Liordships of the 
Privy Council iu Harendra Lai Roy 
Chomdlinri v. Srimati Hari Dasi Debi 
(2) which is relied on by the petitioner. 
There the deed was registered in Cal- 
cutta. The only property in Calcutta to 
which it related did not exist at all, and 
it was found as a fact that the inclusion 
of this property was merely done with 
the intention to give jurisdiction to the 
Sub- Registrar in Calcutta, the parties 
knowing full well that they had no in- 
terest in the lu'operty therein mentioned. 
Where there is any fraud or collusion 
joebween bh© parties for the purpose of 
giving jurisdiction to a particular Sub- 
Registrar to register the document by 
including property which does not exist 
this^ is sufficient to invalidate the regis- 
tration, but it seems to us well estab- 
jlished that registration is not invalid if 
the property described exists, merely be- 
cause the transferor, though acting in a 
perfectly bono fldo manner, turns out to 
have ceased to have an interest in that 
property. This Court found that there 
was no fraud on the part of the transfe- 
ror or collusion between tlie parties in 
order to deceive the Registrar and obtain 
registration. The transaction must there- 
fore be regarded as done in good faith. 
Iho petitioner has been unable to adduce 
any authority in his favour, and it seems 
to us quite clear that as long as the case 
complies with S. 28. that is to sav, as 
long as the document does refer to some 
pro perty situate within the district 


(1) U9101 5 I. C 127. 

(2) A. I. R 1914 P. C. 67=41 I. A. 110 

972=23 I. 0. C37(P. O.). 


= 41 Cal. 


where registration takes place, that is 
sufficient to bring it witliin the section, 
and the cases clearly lay down that, un- 
less there is some fraud or coIIusidd, the 
registration is in itself perfectly valid, 
whether in fact the person registering 
eventually proves his title to the pro- 
perty or nob. In these circumstances 
and as there is no authority to support 
the contention of the petitioner, we do 
not think that there is sufficient sub- 
stance in this point of law to entitle 
him to take the opinion of their Lord- 
ships of the Privy Council. This appli- 
cation is dismissed with costs. 

v.S./r K. Application dismissed. 
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Dawson-Miller, C. J. and 
Mudlick, j. 

Nilmani Nath Sahi Deo — Objector — 
Appellant. 


v. 

Pratap Usai Nath Sahi Deo~DeQrQQ- 
holder — Respondent . 

Second Appeal No. 213 of 1918, De- 
cided on Gth December 1918, against 
order of Deputy Commissioner, Ranchi, 
D/- 2nd August 1918. 

(a) Chota Nagpur Tenancy Act (1908). 
Ss. 213 and 215 — Rent decree — Tenure sold 
m execution — Application to set aside sale — 
Deputy Collector refusing to summon wit- 
nesses — High Court can interfere — Civil P C 


xetitioiier applied under S. 213 to set aside the 
sulo of a tenure which had been sold in execu- 
tion of a rent decree. His caso was that as the 
judgment-debtor’s cosharer ho was entitled to 
have the sale set aside on tlie ground of rcato- 
nal irregularity and inadequacy of price to the 
extent of his own share in the tenure. The 
Deputy Collector decliooi to summon petitioner's 
witnesses on the ground that ho was not .satisfied 
that they were neccs.sary : 

livid : that the Higii Court had power to inter- 
fere with the order of the Deputy Collector either 
under S. 1 15, Civil p. C., or under S. 107. frovern- 
mont of India .\ct, inasmuch as* there had been 
something iu the nature of a denial of the right 

M tP 574 Cn 

i^hota Nagpur Tenancy Act (1908) 
S. 215 — Scope of, {Semble). * 

Per 215 is wide enough to niako 

an appeal competent in a case whore the Deputy 
Collector refuses to summon witnesses in an ap- 
plication to .set aside sale of a tenure In execution 
Of a rent aocreo, 5 ^^ q 

Atul Krish?ia Roy — for Aiij>ellant. 

P. R. Dass, S. K. Sahai, S. N. Palit, 
S. K. DhattaGharya and B. C. De — for 
Respondent. 

Mullick, J — Tho Maharaja of Ohota 
Nagpur has oljfcaiiiocl a decree for rent 
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in respect of a tenure known as the Kairo 
Estate comprising 84 villages, and has 
under the Chota Nagpur Tenancy Act 
caused the tenure to be sold at auction. 
The tenant against whom the decree has 
been obtained is Thakur Madan Mohan 
Nath Sahi Deo, and the auction-purchasers 
are Eai Bahadur Baldeo Das, Jugal Kis- 
hore Das, Rameswar Das, Ghanashyam 
Das and Brij Mohan Das. The applicant 
before us is Dal Nilmani Nath Sabi Deo. 
He applies under S. 213. Chota Nagpur 
Tenancy Act, to set aside the sale. His 
case is that he has obtained by private 
partition an interest in 12 villages in the 
tenure and that he is, as the judgment- 
debtor’s cosharer to that extent, entitled 
to have the sale set aside on the ground 
of material irregularity and inadequacy of 
price. Before the Deputy Collector, who 
exercising the powers of the Deputy 
Commissioner, was conducting the execu- 
tion proceedings, he applied for sum- 
monses on a number of witnesses who, he 
alleged, would establish the grounds upon 
which he claimed relief. By an order, 
dated 2nd August 1918, the Deputy Col- 
lector declined to issue summonses on 
the applicant’s witnessBS on the ground 
that he was not satisfied that they were 
necessary. 

It is against this order that the present 
appeal has been preferred. The applica- 
tion is opposed by Mr. Das on behalf of 
the auction-purchasers and by Babu Sakti 
Kanta Bhattacharji on behalf of the de- 
cree-holder. It is contended that no ap- 
peal lies under the provisions of S. 215, 
Chota Nagpur Tenancy Act, firstly, be- 
cause the order of the Deputy Collector 
is not one relating to execution and, 
secondly, because it is oLjlu interlocutory 
nature. Mr. Das strongly contends that 
execution ends with the sale and that an 
application to set aside a sale is not one 
relating to execution. An elaborate argu- 
ment has been addressed to us on the 
point whether an appeal lies bub, in my 
opinion, it is unnecessary to com© bo a 
decision on it, though, as a matter of first 
impression, it would seem that S. 215 is 
iwide enough to make an appeal com- 
petent. If an appeal does nob lie, we 
think we have power to interfere either 
lunder S. 115, Civil P. C., or under S. 107, 
IGovernment of India Act, 1915, and ^^e 
'think we ought to interfere because 
clearly tliore has been something in the 
mature of a denial of the right of fair trial. 


The learned Deputy Collector gives no 
reason for refusing to summon the appli- 
cant’s witnesses. He merely says he is 
not satisfied that they are necessary. 
Now the applicant asserts that the wit- 
nesses are necessary to prove, firstly, that 
the sale notices were not served accord- 
ing to law and, secondly, that the tenure 
has been sold for an inadequate price. 
We are not satisfied that the application 
has been made for the purpose of vexa- 
tion or delay and that it constitutes an 
abuse of the process of the Court. If the 
evidence sought to be adduced is irrele- 
vant, the Court has ample power to ex- 
clude it, but the Court, upon the facts 
placed before it, was, in our opinion, not 
justified in refusing to grant process. 

We accordingly set aside the Deputy 
Collector’s order and direct that he do 
issue summonses on the witnesses named 
by the applicant and dispose of the ob- 
jection according to law. The applica- 
tion is therefore allowed with costs, which 
will be assessed on the basis that this is 
an application for revision. The hearing 
fee is assessed at three gold raohurs. 

Dawson-Miller. C. J. — I agree and 
merely wish to add that I express no 
opinion as to whether an appeal lies in 
this case. 

v.s./r.k. Application allowed % 
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Dawson-Miller, C. J. and Adami, J. 
Baldeo Singh and others — Defendants 
— Appellants. 


V. 

Meghu Singh and Plaintiffs — 

Respondents. 

Betters Patent Appeal No. 51 of 1918, 
Decided on I9bh June 1919, against judg- 
ment of Mullick, J., in Second Ap- 
peal No. 722 of 1917. D/- 22Dd March 


H8. , ^ ,, 

(a) Civil P. c. (5 of 1908), S. 64 and O. 21, 
97 — Sale of equity of redemption in c®*® 

mortgage with possession “ Symbolical 
► ssession is not necessary to complete 
lie. 

Where the equity of redemption in respect of 
operty which is in the possession of mortgagees 
purchased at an auction sale, it is_ not 
ry that symbolical possession of the intangible 
;ht purchased should be given to the auction- 
;rchaser in order to complete bis title, if in 
2t he does exercise rights of ownership 
operty which he has purchased. ^ U 

(b) Mortgage— Redemption— Suit for ^ 

ition sale alleged to be fraudulent and illegal 
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— Sale not alleged to be nullity and suit 
before it is set aside held not competent. 

Plaintiff sued to redeem a mortgage and alleged 
in the plaint that a certain sale of the equity of 
redemption in execution of a decree was. fraudu- 
lent, collusive and illegal: 

Seld’, (l) that the allegation with regard to 
the auction sale did not amount to an allegation 
that the sale was a nullity but that the sale was 
such as might upon proper proceedings being 
taken possibly be set aside; 

(2) that no proceedings having been taken to 
set aside the auction sale the suit for redemption 
was not competent. [p 577 c 2] 

(c) Civil P. C. (S of 1908), O. 21, R. 22— 

Notice IS necessary only after one year from 
decree* 

The notice mentioned in O. 21, R. 22, i^ only 
required to be issued where the application for 
execution is more than one j’eac after the date 
of the decree. [p 577 q 

2i.. Sasnctin and A. Hoy — for Ap- 

pellants. 

Bunwari Lai and G. D. Singh — for 
Respondents. 

Dawson-Miller, C. J.— This is an 
appeal under Cl. 10, •Letters Patent, 
from a judgment of a single Judge of this 
Court, dated 22nd March 1918, dismiss- 
ing an appeal frornthe Subordinate Judge 
by whose decision the plaintiff’s suit 
which had been dismissed by the Munsif 
was remanded to the Munsif for a fresh 
trial. The facts of the case, so far as 
they are material to the present appeal 
are these: In February 1886 the plain- 
tiffs’ ancestors mortgaged 12 bighas of 
land over which they had occupancy 
rights to the ancestors of the defendants 
under a usufructuary mortgage and put 
the defendant’s predecessors in posses- 
sion, and out of the proceeds of the land 
they were to satisfy themselves under 
the terms of the mortgage in lieu of re- 
ceiving interest on the money advanced. 
In the same year, about six months later, 
iu August, a fractional proprietor of the 
property by name Kailas Chandra, who 
had in the previous year obtained a rent 
decree against the mortgagors, took out 
execution proceedings and the property, 
the subject of the mortgage, as well as 
other property belonging to the mort- 
gagors. wore sold in execution of that do- 

on 7th Juno 

1886, the property having been attached 
in the previous March and the sale was 
confirmed on 27th August 1886. 

The suit by the proprietor being one 
by a fractional proprietor only entitled 
him to a money decree and not a rent 
decree imdor the Bengal Tenancy Act. 
Therefore what ho purchased at the sale 


was merely the mortgagors' equity of 
redemption subject to encumbrances, that 
is to say he purchased the right, title 
and interest which the mortgagors had 
and the interest so transferred to him 
was subject to the mortgage of the defen- 
dants which was still subsisting; but it 
seems to me that from that moment the 
plaintiffs lost all rights, title and interest 
they had in the property and that that 
interest was transferred to Kailas Chan- 
dra. No steps were taken by the mort- 
gagors to set aside that sale, and in the 
year 1892 Kailas Chandra sold the equity 
of redemption which be had purchased 
at the auction sale in execution of his 
decree to the mortgagees themselves and 
therefore the situation was that the 
mortgagees’ interest as such merged in 
their greater interest as proprietors of 
the occupancy right. So matters went 
on, and in the year 1910 there were sur- 
vey operations iu which a portion of the 
land was recorded as in the possession of 
the plaintiffs and another portion was 
recorded as in the possession of the de- 
fendants. 

Then in the year 1915, the plain- 
tiffs who represented the orioinal 
mortgagors brought this suit claiming to 
redeem the property and they tendered 
to the defendants the sum of Rs, 240 
which was the amount of the loan and 
on the defendants refusing to accept it* 
paid the money into Court and claimed 
to bo entitled to redeem the property and 
get possession. In their plaint the plain- 
tiffs allege that the purchase at auction 
in the year 1886 made by Baku Kailas 
Chandra and the subsequent sale by him 
of the equity of redemption to the mort- 
gagees, who are now represented by tlie 
defendants, was fraudulent, collusive and 
illegal, and they say that no process of 
execution of the decree was served nor 
was delivery of possession at all made in 
the locality or at tho house or on the 
person of the plaintiffs, and that neither 
Kailas Chandra nor tlie defendants ever 
came into possession of tho said land in 
the capacity of purchaser at auction sale 
or purchaser under tho the sale deed and 
that the defendants liave all alon« been 
in possession in the capacity of mort- 
gagees, that the entire proccels of tho 
execution of the decree, sale and delivery 
of possession have lioon surrei)titiousl v 
and fraudulently taken and tliat tho pur- 
chase at sale and under tho sale deed 
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which are quite fraudulent and illegal, 
cannot be a bar to the plaintiffs’ redemp- 
tion. 

When the matter came before the 
Munsif he pointed out very properly 
that, on the plaint as it stood, it 
was not contended that the purchaser at 
auction by Kailas Chandra was a nullity, 
and he pointed out that, if the sale was 
a valid and subsisting sale until it had 
been set aside, and could not be treated 
as a nullity which in fact the plaintiffs 
did not claim to do, it was a bar to any 
claim to redemption until it was set 
aside by a Court of competent juris- 
diction. It was not very clear from the 
plaint whether the sale to Kailas Babu 
included all the lands in suit and there- 
fore the learned ^lunsif ascertained for 
himself from the record whether this 
was so or not and found that in fact the 
purchase by Kailas Chandra did include 
all the lands in suit as well as some 
others. The result was, according to the 
Munsif. that Kailas Babu purchased the 
eriuity of redemption, which %vas all that 
was left to the plaintiffs at that time, 
and that this he sold to the defendants 
who wore at that time the mortgagees or 
rehandars under the usufructuary mort- 
gage deed of the plaintiffs. It appeared 
to him therefore that it was unnecessary 
in this case to go into any evidence at all 
because no suit had been brought to set 
aside the sale and, as it was not claimed 
that the sale was void and could be left 
out of consideration altogether, the 
plaintiffs were clearly not entitled to 

redeem. 

On appeal to the Subordinate Judge, 
he remanded the suit back to the Munsif 
for a fresh trial by allowing the parties 
to adduce evidence in support of their 
respective cases and tlie ground upon 
which ho did that was that the lower 
Court did not allow the plaintiffs to 
prove that the, decree obtained by Kailas 
Chandra was fraudulent and invalid or 
that the defendants were mortgagees in 
possession. Now, it is obvious from this 
that the Subordinate Judge made a mis- 
take in supposing that the plaintiffs bad 
ever questioned the validity of the decree 
under which the execution sale took 
place in 1886. If it had been contended 
that the decree itself was a nullity then, 
no doubt, that would have been a matter 
for evidence. But no such allegation 
was made in the plaint at all. The only 


contention in the plaint was that the 
auction purchase by Kailas Chandra was 
fraudulent and collusive and illegal and. 
not that it was a sale under a decree 
which in itself was not operative nor was 
it indeed alleged in the plaint that the 
sale itself was void. All that was alleged 
was that the sale was fraudulent and 
collusive and therefore such as might 
upon proper proceedings being taken 
possibly be set aside. But as no pro- 
ceedings had been taken to set it aside 
and as the period for taking such pro- 
ceedings, which in the case of fraud 
would be three years, had passed from 
the time when the sale took place or 
when the plaintiffs knew of the fraud it 
was clear that there was nothing more 
that could be done to assist the plaintiffs 
to get rid of the sale. 

An appeal was brought from the deci- 
sion of the Subordinate Judge to a Judge 
of this Court and be also seems to have 
been under the impression, no doubt 
misled by the judgment of the Sub- 
ordinate Judge, that what was in question 
in the case was the validity not of the 
sale but of the decree under which Kailas 
Babu’s auction-purchase took place. The 
main attack upon the validity of the 
purchase was that there had been no 
service of notice to tlie judgment-debtors 
under O. 21, R. 22, Civil P. 0., and that 
in the absence of any such notice to the 
defendants the executing Court had no 
authority to sell the property and was 
acting without jurisdiction so that the 
sale was a nullity. I have already said 
that it was not specifically raised in the 
pleadings that the sale was a nullity but 
the question appears to have been treated 
in the lower Courts as if such a plea had 
been pub forward. When the learned 
judge of this Court came to deal with 
the case he said; 

“If the decree (I call attention to the word 
decree) of 1866 obtained by Kailas Babu was ob- 
tained without issue of summons in the suit and 
if the sale was held without issue of notice then 
there was no representation at all of the parties 
iuterested and the Court's jurisdiction to procesd 


th the trial was ousted,” 
d he says that evidence must be taken 
order to ascertain whether the decree 
IS obtained without issue of summems 
d notice upon the defendants. He 

Qcludes; . . .v._ 

‘I£ llie plaintias succeed in proviug tnen 

are entitled to record the ^ 

,e as nullities and to proceed to establish their 
tim to redemption. If they fail then the 
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question will arise whether the defendants having 
purchased the equity of redemption , if they did 
purchase it, are entitled to resist redemption on 
the principle of P'X-nch'nn Zial v. Kishmi 
Pershad (1).'* 

He points out that this is a debatable 
point but one which, so far as this Court 
is concerned, has been settled by the 
•decision in Sheo Narai^i Ojha v. Mam 
Jatan Ojha (2). So far as the decision 
of the learned Judge is concerned, I do 
Pot think there could be anything to 
coraplain about it if in fact it were based 
upon a true apprehension anl apprecia- 
tion of the facts of this case. And if, in 
fact, it were alleged and proved that 
tliere had been no issue of summons in 
the suit upon the parties, then clearly 
the plaintiffs would be entitled to treat 
the decree and all subsquent proceedings 
arising therefrom as a nullity, but that 
never was the case from start to finish 
and the only question, so far as the vali- 
dity of any part of the proceedings is 
concerned, was the question whether the 
sale not the decree, was a nullity or 
merely voidable. 

A considerable argument was addressed 
to this Court on both sides as to whetlier 
tile omission to issue notice under 
O. 21, R. 22, Civil P. C., was such a 
defect as would render the subsequent 
sale proceedings absolutely null and void 
or whether it was merely an irregularity 
which whilst entitling the plaintiffs to 
have the sale set aside on proper jiro- 
ceodings being brouglit, did nob have the 
larger effect of rendering the sale ab- 
solutely void. Tliat might bo a question 
of some nicety, but it is unnecessary in 
this case for the Court to decide that 
l^oint because, under the provisions of 
O. 21, R. 22, it appears that the Court 
executing the decree is only required to 
issue the notice there mentioned in cases 
wliere the application for execution is 
made more than one year after the date 
of the decree, and from the documentary 
oxliibibs i)ut in in this case it appears 
that the date of the decree in favour of 
Kailas Chandra was 4th Saptemlier 1885 
and that the application for execution 
was 20th February 1880 so that no 
question at all could arise as to whetlior 
the sale was void or merely voidable 
owing to the absence of the notice under 
9-_?J1,_R_^2, because in the particular 

^1) [10101 G I. c. 47. “ ■ 

(2) [10171 2 Tat. L. J. 5^57=41 I. C. 633. 
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circumstances of this case tliat rule has 
no application. It seems to me therefore 
that the defendants’ appeal in this case 
must succeed and that tlie decree of the 
Munsif must be restored because the 
question about which so much argument 
has been pub before the Court turns out 
nob to be a question which really arises. 
The result is that the validity of the 
sale, so far as any fault in procedure is 
concerned, is unimpeachable and not only 
is it nob void, bub it could nob even be 
set aside as voidable upon the grounds 
which have been alleged by the respon- 
dents. 

A further point however arose during 
the argument to this effect: that it is 
pleaded that Kailas Chandra never in 
fact got possession of the property which 
he purchased. Now, what he purchased 
at the auction sale was the interest of 
the mortgagors which was the equity of 
redemption. The mortgagees were still 
in possession and entitled to remain in 
jjossession and could not be turned out 
either by the mortgagors themselves or 
by a purchase of the moitgagor's equity 
of relemption because he purchased sub- 
ject to all encumbrances. Therefore therei 
was no physical possession which the 
purchaser could take and it was only 
symbolical possession that could liave 
been elTectorl in his favour in tlie parti-^ 
cular circumstances of the case. Tt is! 
not, in tny opinion, necessary in a casoj 
like the present that symlioiical posses-1 
sion of an intangible right should be given; 
to the purchaser in order to comrilete iiis 
title if in fact ho does exercise rights of 
ownership over the property which he 
lias purchased. What liapponed in the 
present case was, that liuving purchased 
the equity of redemption in the year 188G 
he did in fact transfer it by sale to the 
defendants tlie rnortgagoes and therefore 
he exercised in a most effective way the 
rights of ownersliip and rights of posses- 
sion, so far as he could he said bo have 
possession in the property whicli ho pur- 
chased, by that subse<iu 0 ut sale in 1892. 

It must ho taken therefore that as against 
the idaintilCs, the mortgagors, his rights 
were complete and final even if transfer 
of possession were necessary at all events 
from cho year 1892. Tlioro is no other 
lioint whicli has been discussed before us 
in the case. Tn my opinion tlie appeal 
must bo allowed witii costs bore and in 
all the lower Courts and the deerjo of 
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the learned Munsiff must be restored dis- 
missing the claim. 

Adami, J. — I agree. 

v.S./R.K. Appeal allotved. 

A. I. R. 1919 Patna 578 (1) 

Koe and Cootts, JJ. 

Thahur Prasad Aurora and another 
Appellants. 

V. 

Manager, Barabhum Encumbered 
Estate, Purulia, and another — Kespon- 

dents. 

Second Appeal No. 1412 of 1917, De- 
cided on 25th March 1919, from decision 
of Dist. Judge, Manbhum, D/- lUh May 
1917. 

(a) Chota Nagpur Encumbered Estates Act 
(1876), S. 8 — Manager’s act outside his com- 
petency — Suit lies for declaration that what 
he has done is outside scope of Act. 

A suit will not lie for a declaration against 
the manager of an estate notified under the 
Chota Nagpur Encumbered Estates Act, it it is 
found as a question of law or fact, that his ac- 
tion was done in good faith under the provisions 
of S 8 of the Act but if what be purports to have 

done was not really an act f 

petent to do under S. 8, a suit will lie for a de- 
claration that what he bad done was outside the 
scope of the Act altogether. IP 5^8 Cl] 

?b) Chota Nagpur Encumbered Estates Act 
(1876) S 8— Manager can scrutinize debts 

‘‘7rieau5:g"T4'“'an ‘"eXte under S. 8 the 
In ^ scrutinize all debts 

“.d^l^uaU™ tiers': oven upon aeb^s^decreed 

bv competent Courts. e ^ i 

' Naresh Chandra Sinha for Appel- 
lants. 

Fakhruddin- for Respondents. 

0^0 J — The appellant in this case 

sued as plaintiff for a declaration that 
the manager of an estate notified under 
the Chota Nagpur Encumbered Estates 
\ct had no jurisdiction to cut down under 
S 8 interest already decreed by a com- 
Court. The learned Judge held 
no suit would lie under S 22 of the 
Act and he held further that ^^lon 

Of the manager was justified b> S. 8 o 
the Act. With regard to the question 
Whether a suit would lie I am of opinion 
ithat from the moment it is found as a 
aueslion of law or fact that the mana- 
Cr’e action was done in good fa.th under 
ithc provisions of S. 8 then no suit would 
ilie for a declaration against him. but if 
libnh he purported to do was not really 
an act w^hich he was competent to do 
lander S. 8 then a suit would he for a 
Lclaralion that what he bad done was 
outside the scope of the Act altogether. 


On the merits I am satisfied that what 
was done was done within the scope of 
the Act. S. 11 clearly contemplates a 
list of all debts and if it did not include 
the decreed debts, the Act would be in 
many cases defeated. R. 14 clearly indi- 
cates thaii the list made under S. 11 
should include decreed debts, and under 
S. 8 that the list contemplated in S. 11 
be prepared. Therefore I hold that the 
manager in dealing with the estate under 
S. 8 must take up and scrutinize all 
debts and finally pass orders even upon 
debts decreed by competent Courts. 

I would dismiss this appeal with costs. 
Coutts. J. — I agree. 

V.S./r.K. Appeal dismissed. 

>!= A. I. R. 1919 Patna 578 (2) 

Atkinson, J. 

Daroga Ckowdhury and others Peti- 
tioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 157 of 1919, De- 
cided on 13th .lune 1919, against order 
of Sess. Judge, Monghyr, D/- 14th April 
1919 

^ Criminal P. C. (1898), S. 350--Accu5ed 
charged with several offences Magistrate 
trying case transferred before its completion 
— Succeeding Magialrate hearing ca*e de 
novo also transferred before conclusion 
Former Magistrate retransferred in bis place 
— Case taken up by Magistrate trying it ori- 
ginally from where he had left before being 
transferred and accused convicted TrmI 
held to be illegal — Accused ordered to be 

tried de novo. . . 

The accused were charged with certain offends 
under various sections of the Penal Code and the 
Cattle Trespass Act. The case was assigned to 
Mr. T. the Joint Magistrate who however was 
transferred from the district before ho was able 
to complete the case. The subdivisional officer 
transferred the case to his own file and beard 
the case de novo disregarding all the evidence 
recorded by Mr. T. Before the subdivisions! 
officer had concluded the case. Mr. T was re- 
transferred to the district, whereupon the sub- 
divisional officer transferred the case to Mr. i s 
file with a direction that Mr. T should take it 
up from where he had left it before b®?°S^rans 
ferred. This was done, and resulted m the ac- 
cused being convicted: hft 

Held-, that the trial was illegal and must bo 
set a'iide, and the accused tried de novo; tba 
the order of the subdivisional officer 
vires and without jurisdiction, because all that 
had taken place before Mr. T, had been P . 
seded, and formed no part of the record in the 
proceeding then actually and bemg 

prosecuted against the accused, JL. 

Lnsequence. Mr. T had 

tion to act on the record o before him, 

which had been antecedently taken before 
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the result bciug that the accused were gravely 
prejudiced in their trial. [P 680 O 1] 

Gour Chandra Pal — for Petitioners. 


Judgment. — The seven petitioners 
apply that the order of the learned Ses- 
sions Judge, dated 14th April 1919 may 
be set aside, and that consequential upon 
setting aside of the same that the order 
of the Joint Magistrate Mr. Tadani, who 
convicted them on 14th March 1919, 
should also be set aside. Two points 
were taken in support of the application 
on behalf of the petitioners. The peti- 
tioners were charged with having com- 
mitted certain offences under various sec- 
tions of the Penal Code and the Cattle 
Trespass Act. The case against the ac- 
cused was originally assigned to the Joint 
Magistrate, Mr. Tadani, for hearing and 
disposal. Mr. Tadani commenced the 
hearing of the case on 22ad August 1918, 
and he continued the investigation of the 
charges against the accused up to 24th 
October 1918. Mr. Tadani was then 
about to be transferred from the District 
of Monghyr; and he applied to the sub- 
divisional oOlcer requesting that the trial 
of this prosecution might be transferred 
to the file of some other officer for final 
disposal. Accordingly, on 24bh October 
1918 the subdivisional officer, Mr. Majid, 
transferred the case from the file of Mr. 
Tadani to his own file, he being the 
Magistrate most suitable to dispose of 
the prosecution instituted against the ac- 
oused. Immediately after the transfer 
to the file of the subdivisional officer the 
accused in the exercise of their statutory 
right applied for a do novo or fresh trial: 
which application was granted by the 
subdivisional officer. 

The subdivisional officer proceeded de 
novo to have the evidence recorded 
afresh; disregarding all the evidence 
which had been originally taken and re- 
corded by Mr. Tadani during the period 
he acted as Magistrate in the trial of the 
prosecution case against the accused. The 
subdivisional officer proceeded in the 
usual way and recorded the evidence on 
behalf of the prosocntion. On 15th 
January 1919 Mr. Tadani was retrans- 
forred back to the district of Monghyr; 
whereupon the subdivisional officer re' 
transferred the trial of this prosecution 
to the file of Mr. Talani, remarking that 
it would economise time if he would take 
up the case from where he, Mr. Tadani 
had left it. The subdivisional officer 


had not proceeded in the course of his 
investigation as far as Mr. Tadani had at 
the time that the case was originally 
transferred to the file of the subdivisional 
officer in October. The wording of the 
subdivisional officer’s order. is as follows* 

‘ This will economise time, since he, Mr. Tadani 
will take np the hearing at the point where he 
bad left it.” 

Now it is contended before me that 
that order of the subdivisional officer^ 
dated 15th January 1919 was a)i im- 
proper and illegal order made without 
jurisdiction and consequently that the 
order of conviction by Mr. Tadani was 
illegal and void in law, and that the ac- 
cused have been gravely prejudiced in 
this trial by reason of the illegal order of 
transfer made by the subdivisional officer 
and that no appeal properly lay there- 
from; and in addition it is contended that 
the judgment of the learned Sessions 
Judge of Monghyr in this case was a judg- 
ment not in accordance with law, arTd 
that therefore it should be set aside. I 
may say that the argument on the second 
point was nob seriously pressed by 
Mr, Pal. He devoted his argument 
to the first ground of the objection and 
I cannot say that I was impressed by 
his observations with reference to the 
second ground asserted for impeaching 
the validity of the conviction of the ac- 
cused . 

Mr. real’s contention is that the law 
requires, speakin^j generally that tlie per- 
son who convicts an accused shall be the 
person who has heard the evidence and 
seen the witnesses at the trial; and the 
law, priraa facie, does not contemplate or 
permit a change or transfer of Judges 
during the intervening stages of the trial 
between the cominenceinent and tlio end 
of the prosecution. Sometimes it is in- 
evitable that a transfer may take place 

of an officer pending a trial, and in sucli 

cases S. 350. Criminal P. O., seems to 
make provision as to tlie procedure to bo 
adopted in such event. Sub-cl. (h), 
S. 350 provides that: 

Whero a Magistrate is trunsforro'l and the 
ovidciico is partly lecordcd by ono aud partly by 
the other who acts as Hucccssor then it is cjiii- 
poteat for the successor to convict the accused 
on the evidence recorded by liis predecessor: 
provided that no prejudice thereby bo done to tho 
accused.” 

I admit that Cl. (Ij) has no application 
to the facts of tliis case. S. 350, Cri- 
minal P. C.. in my opinion, a{)plies to all 
cases of transfers as well as to cases iii 
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which one Magistrate succeeds another in 
succession and discharge of the duties of 
liisotlice. Cl. (a), S. 350, undoubtedly con- 
fers a right upon accused persons where 
a transfer takes place in the constitution 
of the Tribunal which commenced to try 
the case, to have a fresh trial de novo. I 
take it that this means that the suc- 
ceeding Magistrate must start afresh as 
if nothing had been done; and all that 
had been done was completely blotted 
out and superseded and was no longer 
any part of the case; otherwise it would 
he senseless to refer to such right as 
giving birth to a right of fresh trial de 
novo. 

I take Cl. (a), S. 350, Criminal P.G., 
to mean a new beginning, a new start 
unfettered and unrestricted by anything 
^that antecedently had taken place. If 
jthat is so, then in my opinion the Sub- 
divisional Oilicer had no power, juris- 
diction or right to transfer the case to 
Mr. Tadani, directing him to proceed 
Iwith the trial, at the point where he, 
Mr. Tadani, originally left oil when he 
had due seisin of the hearing of the pro- 
secution, because all that had taken 
place before Mr. Tadani had been sujiev- 
seded, and must be deemed to Le con- 
sidered as forming no part of the record 
in the proceeding then actually pend- 
ing and being prosecuted against the ac- 
cused. If the learned Sul.-divisional 
OQicer had merely transferred the case 
to Mr. Tadani to proceed from the point, 
where he, the Sub-divisional Officer, had 
left off when he retransferred tho case 
bo Mr. Tadani. then I think no objection 
could be urged agaiusb the conviction of 
the accused by Mr. Tadani acting upon 
tho record of the proceedings in tho^ do 
novo trial initiated before the Sub-divi- 
sional Officer. Consequently, in my opi- 
nion the order of the learned Sub-divi- 
sional Officer, dated 15tli January 1919. 
transferring the case to Mr. Tadani in 
the manner in which he did was ultra 
vires and without jurisdiction; and that 
consequently Mr. Tadani had no autho- 
rity or jurisdiction to act on the lecoid 
of the proceedings which had been an- 
tecedently taken before him. Thus in 
my opinion the accused have been gra- 
vely I'rejudiced in tlieir trial by reason 
of the course the proceedings took owing 
fo the invalid order made by the Sub- 
divisional Officer on 15th January 1919. 

There are many cases on this point 


argued before me. Two cases are to be 
found reported as Sobh Nath Singh v. 
Evi 2 ^eror (1) and Deputy Legal Demem- 
branoer v. U pendra Kumar Ghose (2) res- 
pectively, in which the Courts laid down 
in most emphatic terms that noncom- 
pliance with the provisions of S. 350; 
Criminal P. C., involves prejudice to an 
accused person. I do not go so far my- 
self as to say that per se noncompliance 
with the provisions of S. 350 must 
necessarily involve prejudice to an ac- 
cused in every case, but I say it may do 
so under certain circumstances, and if 
prejudice ensues, the accused is entitled 
to a new and fair trial. In the parti- 
cular case before me, I am satisfied*^ that 
the attempt to revive the proceedings 
which were dead undoubtedly did pro- 
judice the accused, having regard to the 
fact that in the second edition of the 
prosecution case oral evidence was given 
by tho witnesses before Mr. Majid, the 
Sub-divisional Officer, which was at vari- 
ance with that originally recorded by 
Mr. Tadani and that it was impossible 
for the accused under the circumstances 
of this case to have used the proceedings 
recorded before Mr. Tadani in the sub- 
sequent case before the Sub-divisional 
Officer, to impeach the inaccuracy of the 
subsequent evidence, nor would it have 
been possible, on retransfer of the case 
to Mr. Tadani. for the accused to have 
used the proceedings before the Sub-divi- 
sional Officer to challenge the evidence 
originally recorded before Mr. Tadani. I 
am satisfied therefore on the entire case 
that the accused have been materially 
prejudiced by the course 'the trial took 
owing to the defective order of the 
learned Sub-divisional Officer, and I ac- 
cordingly set aside the conviction of the 
accused before Mr. 'Tadani, dated 14th 
March 1919, and their conviction on ap- 
peal before the Sessions Judge, dated 
14th April 1919, and I direct that all 
the accused be tried de novo. 


V.S./R.K. 


Retrial ordered. 


1) 11003 

2) Linos 


12 C. w, N. 13S=6 Cr. L. J. 431. 
12 0 W. K. 140=6 Cr. L. J. 434. 
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A. I. R. 1919 Patna 581 

Atkin’son, aj^d Das, JJ. 

Ki.i 2 ^ihna n Jl/ isser — Ai^pellant. 


V. 

Kokilman I}i£isser and others — Respon- 
dents. 

Appeal No. 102 of 1917, Decided on 
19fcli March 1918, from original decree 
of Sub-Judge, Second Court, Muzaffar- 
pore, D/- 10th January 1917, 

Civil P. C (1908), O. 20. R. 12 — Mesne 
profits — Suit for mesne profits finally dis- 
missed — Subsequent application for assess- 
ment of mesne profits — Jurisdiction of Court 
comes to end. 

Where in a suit for partition and possession 
coupled with a claim for mesne profits, the re- 
lief sought by the plaintiff for partition and pos- 
session is effectually disposed of and finally de- 
termined and an application made by the plain- 
tiff for determination of profits is dismissed for 
default, the Court ceases to have seisin of the 
case and no jurisdiction exists in it to enter- 
tain any fresh application with regard to the 
assessment of mesne profits; 15 T. C. 709, Foil, 

IP 583 C Ij 

Shorshi Charan Mitra and Amir 
Hasan — for Appellant. 

B. B. Verma and Rajendra Prasad — 
for Respondents. 

Judgment. — This first appeal comes 
before us from the decision of the learned 
Subordinate Judge of MuzatVarpur. dated 
10th January 1917. 


The suit was originally instituted by 
the plaintiff claiming partition and pos- 
session of a four-annas share of the lands 
specified in the plaint, coupled with a 
claim for mesne profits in respect thereof 
from the date of dispossession to the 
date of the recovery of possession of tho 
same. The learned Judge granted a pre- 
liminary, in a sense, but final decree for 
partition, and directed that tho plain- 
tin was entitled to possession of his share 
of the lands so partitioned; and against 
that decree no appeal has been preferred 
to this Court; and in so far as tho relief 
sought and granted by tliat decree (pia 
partition and possession, tho same has 
been effoctually disposed of and finally 
determined. 13y item 5 of tho claim 
and prayer to the jdaint. tho plaintilT 
sought compensation for mesne profits 
fi om the date of his dispossession until 
tlio recovery of possession of the pro- 
perty in suit; and tlie plaintiff has ap- 
proximately estiiuated tiie value thereof 

at the sum of Ks. 500. Tho plaintill on 
15th January 19X1 filed a petition under 
O. 20, R. 12 ^ inviting the Court to 
exercise its jurisdiction and to direct an 


inquiry as to the ascertainment of the 
mesne profits due to the plaintiff and to 
pass a decree in respect thereof in favour 
of tlie plaintiff; and to this petition was 
added a schedule, showing exactly how 
the mesno profits claimed by the plain- 
tiff were calculated and that they 
amounted to tho sum of Rs. 47,647-2-0. 

On 19th January the matter came be- 
fore the learned Subordinate Judge, who 
directed notice to issue to tho opposite 
party to show cause why a supplementary 
decree under O. 20, R. 12, Civil P. C., 
for the amount claimed by the plaintiff 
by way of mesne profits should not be 
granted; and tlie learned Judge directed 
that the case should be put up for final 
disposal on 28th February 1914. The 
learned Subordinate Judge also by this 
order directed that the necessary process 
fee be paid by the plaintiff within three 
days. The Court being unable to dis- 
pose of this application on 28th Febru- 
ary, an order was made that the matter 
should be again put up for dosposal on 
7th March 1914. 

Accordingly on 7th March when the 
application was called on for hearing, 
it appeared that the plaintiff’ had failed 
to pay the necessary process fee directed 
to be paid by the order of 19bli Febru- 
ary and accordingly tbo learned Judge 
\\ as pleased to make the following order; 

Application refused.” Now the appli- 
cation that was refused was the a 2 )pli- 
cation to assess mesno profits; and this 
disposed of the only remaining part of 
tlie original suit that was up to tliat 
time undisposed of. On 25bh July 
1914 the plaintiff filed another peti- 
tion claiming an assessment of the 
mesne profits to whicli he was entitled, 
exactly similai* to tho petition whicli lie 
filelonlotli January 1914 and which 
lial been dismissed on 7tli Mlii-cIi 1914. 
The second petition in wasin exactly identi 
cal terms with tlie previous petition and 
the claim for mesne profits was exactly 
t'losirne. Tho learnetl Judge disposed of 
thi.s ajiplication on loth SeiJtoniber 1914, 
and appointel commissioners to in- 
quire into tlie plaintiff’s claim and 
assess wliatcver sum they thought fit and 
proper on tho evidence adduced before 
tliem ns to the amount of mesne lu-ofibs 
to which the plaintiff was entitled. The 
learned Commissioners who were appoin- 
tc 1 by the loarno<l Subordinate Judge 
awarded the plaintiff the sum of Rs. 6,000 
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as the measure of mesne profits to whisli 
the plaintiff was entitled. The matter 
came before the learned Subordinate 
Judge on lObh January I9l7 for final dis- 
posal on the Commissioner’s report; and 
objection was taken before the learned 
Subor linate Judge, as now before us, to 
the following effect, that the learned Sub- 
ordinate Judge had no jurisdiction to 
entertain the application presented on 
25th July 1914, inasmuch as the pre- 
vious petition or application for the 
assessment of mesne profits, which was 
filed on loth January 1914 had been 
finally disposed of and dismissed by the 
lower Court’s order of 7th March; and 
that consequently the disposal of the 
application for mesne profits on 7th 
March was a disposal of all that was left 
remaining undisposed of in the original 
suit, and that thus no suit was pending 
in July 1914 in which any subsequent 
application could be made. 

It is conceded that the order of 7th 
March was an order properly made with- 
in the provisions of O. 11, R. 2; and that 
the learned Judge was justified in . dis- 
missing the application for assessment 
of mesne profits on the grounds he did; 
and that the only available remedy open 
to the plaintiff against siicb order is tliat 
provided by O. 9, R. 4, whereunder the 
plaintiff must olect to adopt one of the 
two courses, either to abide by the order 
dismissing the application for assessment 
of mesne profits and bring a fresh suit, 
or apply to set aside the order of dis- 
missal, an«l seek to have the application 
for an inquiry and assessment of mesne 
profits restored for hearing. The latter 
alternative course the plaintiff did nob 
pursue. It is unnecessary for us to 
determine whether the plaintiff still has 
a right to pursue his remedy by indepen- 
dent suit to recover the mesne profits 
which be claims for the years 1317 to 
1321 F. S. The learned Subordinate 
Judge disallowed the objection preferred 
before him by the defendant. appellant 
and on the plaintiff’s second application 
for assessment of mesTie profits awarded 
the plaintiff a decree for the sum of 
Rs. 1,703-3-8. The learned Judge appears 
to us to have been entirely wrong in the 
concluaicn at which he arrived in point 
of law. He summarises his conclusion in 
three lines in the following words: 

“lu tbo second i>laco it was not the suit but 
the application of the plaintiff for the determina" 


tion of profits that was dismissed for default; 
and so I do not think there is any bar to a fresh 
application of a similar nature.” 

With great respect to the learned Judge 
he completely misunderstood the legal 
position of the parties and the relief 
which had been claimed in the original 
suit, which had been in part disposed of, 
and in respect of vrhich only one item 
remained to be disposed of, viz., the 
assessment of mesne profits, and the con- 
dition in which the original suit then 
was. We have been referred to the case of 
Upendra Chandra Singh v. Sahhi Chand 
(l). The facts of that case appear to us to 
be identical with the facts of the present 
case. It is impossible to distinguish the 
two cases. 

In the case reported as Upendra Chan- 
dra Singh v. Sakhi Chand (l) an order 
almost similar in terms to that in the 
present case was made, the difference 
only being that in the case cited the ap- 
plication for mesne profits was dismissed 
on the ground that the plaintiff failed to 
deposit the necessary Commissioner’s fee 
incidental to the holding of the inquiry as 
to the assessment of mesne profits, 
learned Judge who heard the case origi- 
nally, by reason of the laches of tlie 
plaintiff in making the necessary pay- 
ment, directed that the Gornmissioner 
should return the commission and that 
the case should be dismissed for default 
on behalf of the plaintiff.” Now the 
learned Judges on appeal who decided 
that case, Mookerji, J., and Carnduff, J., 
reviewed all the authorities with the 
greatest care and the learned Judges 
were of opinion that there was no room 
for controversy on the question raised 
for their decision, and they held that 
once such an applcation for assessment 
of mesne profits was dismissed all that 
remained of the original suit was gone, 
and must be deemed dismissed, and that 
no fresh or subsequent application for 
assessment of mesne profits was enter- 
tainable. The learned Judges says as 

follows: , 

“The result was that on 7th January 1910, the 

Court recorded an order to the effect that the 
Commissioner be directed to return the commis- 
sion, and that the case be dismissed for default 
on behalf cf the plaintiff. Now what was the 
‘case’ thus dismissed ? Clearly it was the claim 
of the nlaintiff for recovery of mesne profits from 
the defendants; as that case was dismissed on 

7th January 1910, it was obvionsly not open to 

the plaintiff to make a fresh application on loth 
January l9l0. because there was no pending sim 

“(I)“C1912] 15 I, 0. 700. 
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^vhetcin that application could be deemed to 
have been made." 

The learne*! Judges then dealt in detail 
with all the decisions touching and con- 
cerning the point arising now for our de- 
termination; and there seems to be gene- 
ral uniformity of opinion that once an 
application such as that in the present 
case was presented on 15th January 1914 
and was dismissed on '/th March 1914 
that then the Court ceasod to have sei- 
sin of the case; and that then no jurisdic- 
tion existed in the Court to entertain any 
fr sh application with regard to the as- 
sessment of mesuo protiis. To the law so 
declared find laid down by the Judges of 
the Calcutta High Court we heg respect- 
fully to subscribe. A point has been taken 
before us with regard to the amount of 
court-fee v%hich should hive been paid 
by the plaintil'f in respectof his claim for 
mesno profits. However having regard to 
the view we take on the question of 
law arising for our determination touch- 
ing the invalidity of the decree of the 
learned Judge passed on 23ril March 1917, 
it becomes unnecessary for us to deter- 
mine the question arising with regard to 
the court-fee payable. However we de- 
sire to add that we aro not by any means 
satisfied that the ruling of the learned 
Judge with regard to the court-fee pay- 
able, which was debated before him, as 
before us, was correct. Accordingly we 
allow this aiipeal and sat aside the decree 
of the learned Subordinate Judge and 
direct that the plaintiff shall pay to the 
defendant his costs in the lower Court 
and the costs of this appeal. 

v.S./r.K. Appeal allotoed. 

A. I. R. 1919 Patna 583 

Roe and Coutts, JJ. 

Kamta Prasad Si'agh and others — De- 
fendants — Appellants. 

V. 

Nanku Prasad Si^iyh and others — 
Plantiff^ — Respondents. 

First Appeal No. 289 of 1915, Decided 
on 28th May and 7bh June 1918. 

Transfer of Property Act (4 of 1882), 
Ss. 55 (5) (b)-~Sale of mortgaged property by 
mortgagor — Money left with purchaser to 
redeem mortgage — Pur chaser cannot be made 
personally liable to mortgagee. 

The purchaser of a mortgaged property had 
given a verbal undertaking to tbo mortgagor- 
vendor to pay off the tnort^rago and cclUterally 
with that undertaking a clause bad boon inser- 
ted io the sale deed to the eflcct that the mort- 
gagor vendor had "loft in deposit with the pur- 


gage. Tbo mortgagee sued on tbo basis of tbo 
mortgage and obtained a decree making the pur- 
chaser personally liable after tho sale of the 
property. 

Held', that as the plaintiff was no party to the 
sale deed he could not taka advantage of the un- 
dertaking given by the purchaser to tho mortgagor 
and his suit was therefore liable to be dismissed: 
13 I. G. 304 Poll.', 7 J. C. 237 (I\ G ); 

Dist.20 I.G 630; 36 /. C. 792 . nof FoZ/;CPft81 C 1] 

Hasan Imam^ Kulwant Sahay and 
Siva7iandan Ray — for Appellants. 

Mamih, G. D. Singh, Jalgobiiid Pd. 
Si7tgh, Debendra Nath Das and Achalen- 
dra^iath Dass — for^Responrlents. 

Roe, J. — This appeal arises from a de- 
cree of the Subordinate Judge of Patna 
making the appellants personally liable 
for any sum that may be found due to 
the respondents after the sale of certain 
property in satisfaction of the respon- 
dents’ mortgage. The appellants are nob 
tho mortgagors hub had, as purchasers 
from the mortgagors of tlie mortgaged 
properties given a verbal undertaking to 
the mortgagor to pay olT the mortgage 
and, collaterally with that underbakfng, a 
clause had been inserted in the deeds 
of sale to the otfect tViat the mortgagor 
vendors had ‘left in deposit with the 
said purchasers” the sum necessary to re- 
deem the property. Tho case is in no 
respect distinguishable from that of 
J amna Prasad v. Ham Antar Pandc (l). 
The learned Subordinate Judgo has ap- 
parently attempted to distinguish it on 
the ground that the plaintilT has been 
prevented by fraud from pursuing the 
mortgaged property. 1 can see no ra- 
tional basis for this suggestion. Not only 
has the plaintilY here not boon prevented 
by fraud from pursuing the mortgaged 
property, he has actually purusued it and 
brought it to sale. Tho learned Judge's 
suggestion is hopelessly inconsistent with 
the decree made that the defendants 
shall not bo hold personally liable until 
the mortgaged property has been success- 
fully pursued. The learned .Judge then, 
relies upon oi Khawoja M itharn- 

mad Khan v. Husain Bcgam (2) and 
.Debnarain Dutt v. Rain Sadhau J/an- 
dal (3), and at tlie liar tho case of 
Dwarka Nath Ash v. Priyanath JIalki 
(4) hpen nuofed. The'ease of Khaiuaja 

(Ij uVl-irBa AU. 1 j 3==13 i.’o. 304=39 I.' A. 7 

(R G ). 

(2) 32 All. 410=7 I.G. 237=.37 I. A. 
152 (V. G.). 

(3) L19131 41 Gal. 137=20 I G. 030. 

(4) C19161 S6 1. O. 792. 



191 ^ 


634 Patna Madan Guru v. Emperor (Mullick, J.) 


Muhammad Khan v. Husain Begam (2) 
is authority only for the proposition that 
where property is secured for the pay- 
ment of a grant, the sole beneficiary may 
enforce the security though not a party 
to the contract. If indeed, the cases of 
Dchnaraiji Butt v. Ram Sadhan Man- 
dal (3) and Dzvai’ka Nath Ash v. Prhja 
Nath Malki (4) are inconsistent with 
that of Jamna Das v. Ram Auta?' Pande 
(1) we could not follow them. The 
learned Subordinate Judge has stated it 
jUS a fact that the plainbilf was no party 
bo the agreement engrossed in Exs. 2 and 
,3, the deeds of sale and no other finding 
would have been possible, for it was the 
defendant’s case not only that he had no 
agreement witli the plaintiff Nankhu 
Persad SingVj, bub also that Nankhu 
Persad Singh had no interest in the tran- 
saction the mortgage being in fact given 
jon a loan made by a party nob on the 
'record, Aiiiar Singh. 

The true position is patent on a ro- 
]fcrence to Ss. 55 (5) (b), T. P. Act; 

“The buyer may retain out of the imrchase 
money the amount of any encumbrances on tbo 
property existing at the date of the sale and 
shall pay the amount so retained to the persons 
entitled (hereto.” 

The clause inserted in the deeds of 
sale is no more than an admission of the 
buyer’s statutory rights and the oral 
contract to pay no more than an admis- 
sion of the buyer’s statutory liability. 
T!i 0 buyer's liabilities to the seller in 
this regard have been fully stated by the 
Judicial Committee in the cases of 
M uhammad Siddi Khan v. Muham- 
mad Nasirullah Khan (5) and Izzat- 
unnissa Begum v. Pertap Singh (6) and 
it is clear from the case oi Jamna Das v. 
Ram Autar Pande (l) that in the ab- 
sence of a direct contract with the en- 
Icumhraucer the seller has no liability 
.towards him. I would decree this ap- 
peal with costs p-nd direct that the suit 
as against the appellants 1)0 dismissed 
with costs 

Coutts, J- — I agree. 

v.s./r.k. Appeal allowed. 


(5) L1S991 21 All. 223— 2G I. A. 45=7 Sar. 
•172 (P.C.). 

((;) [19001 31 All. 1. O. 793=30 I. A. 

203 (P. 0.1- 
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Mullick and Tpioenhile, JJ. 

Madan Gjir-u and another — Accused— r 
Appellants. 

V. 

Emperor — Opposite Party. 

-Death Reference No. 4 of 1918 and 
Criminal Appeals Nos. 63 and 65 of 1918, 
Decided on 25bh April 1918, reference 
made by Sess, Judge, Sambalpur. 

fa) Criminal P. C. (5 of 1898), S. 164 
— Statement by accused before trial, is not 
only admissible but has great evidentiary 
value. 

There is nothing in S. 104 or any other sec- 
tions of the Criminal Procedure Code which for* 
bids a jNIagisirate from recording a statement if 
the accused chooses to make one before he is 
placed on his trial. Such a statement, if proved 
to be voluntary, is not only admissible but is of 
the greatest value as a fact relevant to the pro- 
bability or improbability of bis guilt: 2 C. . 
N. 702; 9 Mad. 224; Diss froin\ A. I. B* 1915 Ca?. 
266, Cited* LP 5^0 C H 

(b) Evidence Act (1 of 1872), Ss. 9, 11 and 
21 — Previous statement of accused if rele- 
vant are admissible — Before whom made is 
immaterial. 

Sections 9 and 11, read with S. 21 amply jus- 
tify a Court in admitting into evidence all pre- 
vious statements made b}' an accused which 
have a bearing upon the q^uestion of his guilt and 
whether the previous statement is made to a 
police otticer, to a judicial officer or to a third 
party is iramateiial, if the statement Is rele- 
vant to the fast in issue, uamelv, the accused's 
guilt; 2 C. 11'. N. 702, Kxi>l. ' [i? 690 C 1) 

(c) Evidence Act (1 of 1872), S. 133 — Evi- 
dence of accomplice though sufficient for 
conviction must be corroborated before ac- 
ceptance in material particulars — Evidence 
Act, S. 114, Ilius. (b). 

Under S. 133 the evidence of an accomplice 
by itself would be sufficient for the purpose of a 
conviction; but it is a rule of practice founded 
on experience that in every c.ase where an accom- 
plice has given evidence the Court must raise a 
presumption that he is unworthy of credit unless 
corroborated in material particulars. Failure to 
raise that presumotion is an error of law: 1 Cr. 
Avp. R 216. Noticed, LP 690 C 2. P 591 C 1] 

Gour Chandra Pal and Gojendra Pra- 
sad Das — for Appellants. 

Sultan Ahmad — for the Crown. 

Mullick, J. — The appellant,- Madan 
Guru, has been convicted under S. 302, 

I. P. C., of murder by causing the death 
of a young woman named Anuchaya on 
the night of 8bli December 1917, and 
has been sentenced to death. The case 
now comes before us on a reference made 
by the Sessions Judge of Sambalpur for 
confirmation of the sentence. The ap- 
pellant Basudeo, who has preferred Ap- 
peal No. 65 of 1918. was a servant of 
Marian Guru and has been convicted also 
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of the sa.me offence and sentenced to 
transportation for life. It appears that 
three other persons, namely Ganda Gour 
(also a servant of Madan Gura) a man 
named Sankri Keot and his wife Kheri 
Keotni were also placed upon their trial 
before the committing Magistrate jointly 
with the two appellants before us. Of 
these the two last named, Sankri and his 
wife, were discharged by the Magistrate 
on the ground that there was nosulhcient 
evidence against them, and in the Court 
of Session they were the principal wit- 
nesses for the Orown. As to Ganda he was 
committed for trial to the Court of Ses- 
sion together with the two appellants but 
ho has been acquitted by the learned Ses- 
sions Judge agreeing with the two asses- 
sors. With regard to the two appellants, 
oneof the assessors was for acquitting both ; 
while the other, although not very clear 
in the opening part of his opinion, finally 
came to the couciusion that the evidence 
was sufficient. The learned Sessions 
Judge, agreeing with the Inst named as- 
sessor and disagreeing with the first 
named, has convicted the two appellants 
and has sentenced them as stated above. 

Now, before the events of the night of 
the alleged murder are recited, it is ne- 
cessary to note that the deceased Anu- 
chaya was living in the village of Dapanga 
in the same homestead with her father 
Idabuna, her brother Sitaram, and her 
brother’s wife Sita Kultani. She occu- 
pied a hut of her own, separate from that 
of the others. Some three years pre- 
viously she was divorced by her husband 
who is now living in another house in 
the same village. Although ostensibly 
supporting lierself by the sale of dried 
fish, she had been since then Madan’s 
mistress. Madan was in tlie habit of 
visiting her and sometimes spending the 
whole night in her house; while slie also 
was in the habit of goingover to Madan’s 
house in tlie company of Basudeo. 

Now it is alleged, and in my opinion 
pio\ed, that some time in the afternoon 
of 8th December last, the accused Basu- 
deo came to tiio house of Babuna and 
asked the deceased to go with him to 
Madan’s liouse. The evidence of Sita ICul- 
tani.-the sister-in-law of the deceased, 
leaves no room lor doubt that Mad in had* 
been in the habit of sending for tbe de- 
ceased, that he liad frequently made pre- 
sents to her and that some of the de- 
ceased’s oinaments were at that titne in 


Madan’s custody. Sita states that she 
saw Basudeo departing with the deceased 
on the afternoon of that Saturday. She 
is corroborated by Babuna and by a very 
disinterested witness named Nidhi Sat- 
pati, a postal peon, who happened to go 
to the house of the deceased on that day 
for the purpose of buying vegetables from 
the deceased. This postman deposes that 
the deceased appeared to be in a hurry and 
and said that she could not attend to 
him because a man had come to take her 
to Gurupali, which is the village in 
which Madan resides. 

The evidence of Sita Kultani has been 
very strongly attacked by the learned 
vakil, who o.ppears on behalf of the ap- 
pellant Madan before us and it has been 
repeatedly asserted that she is a mali- 
ciously false witness, who has been tuto- 
red by the police for the purpose of 
implicating Madan in this very serious 
charge. We agree with the learned 
Sessions Judge that this witness, in 
spite cf contradictions here and there, 
has on the whole given a straightforward 
story and that she saw tlie deceased de- 
part with Basudeo on the afternoon of 
Saturday, 8th December. With regard 
to Nidhi Satpathi no reason has been 
assigned for disbelieving him and the 
evidence shows that he camo forward so 
early as 11th December to toll the Sub- 
Inspector who was investigating into the 
case that he had seen Basudeo departing 
with the deceased on the previous Saturday, 
Then there is the evidence of a boy 
named Khedu Goiid, wlio tells ns that he 
saw thedeceased with Basudeo on the road 
between Lapanga and Gurupali. A simi- 
lar statement is made by a witness named 
Chabila Ivoot, and in my opinion there 
can be no doubt tliat lie and Kbodu are 
actuated by no malice towards tl^e ap- 
pellants and that, thougli not examined 
by the police till Idbh Deceml^er, 
they have si^oken the truth at the 
trial. 

Tlie scone next sliifts to tlie village of 
(lurupali, three miles from the home of 
the deceased. If we <lo not h'elieve San- 
kri Keot and hi-^ wife Klieri Keotni. there 
is no direct evidence as to where the de- 
ceased was .luring the night of .‘^th. If 
on the other liand we believe them then 
their evidence shows that slio was at the 
house of Madan on the night of <Sth 
Dsceirihor, that she was thence accom- 
j>anied by Ma.lan, Basudeo, <landa, San- 
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kri and Kheri aa far as a streamlefc 
nainecl Gangajal .Tore, which is about 
half-way betw'een the house of Madan 
and her own house, and that there she 
■was killed by the two appellants with a 
tang], which is an instrument resembling 
an axe. Apparently the absence of the 
deceased did not in any material degree 
excite the suspicion or the anxieties of 
her relatives and no action appears to 
have been taken on 9th December. But 
-on Tilonday, 10th December, Babuna dis- 
covered a number of bones and some 
ornaments and clothing belonging to his 
daugliter in the bed of Gangajal Jore and 
he then appoai'ed at 2 p. m. before the 
Sub-Inspector, Bhakta Hari, who was 
the oflicer in charge of Katarbaga police 
station and happened, it is alleged, to be 
sta> ing in the village Gutupali for the 
purpose of doing his rounds. Babuna 
lodged an information stating that he had 
been early in the morning to Basudeo and 
that Basudeo had told him to inquire of 
Madan what had become of the deceased, 
that he had asked Madan also and that 
Madan had replied that the deceased had 
probably gone home by a roundabout 

way. 

Although no direct charge of compli- 
city in the death of the deceased was 
laid in this information either against 
Basudeo or Madan, its general trend is to 
hint tiiat they bad a hand in the disap- 
pearance of the girl. The Sub-Inspector 
thereupon arrived at the place where the 
remains were lying and commenced his 
investigation. The -Sub-Inspector, who 
was at the time when the . information 
was recorded scaying in the house of 
Madan and who has been charged freely 
with, improperly favouring him, does not 
appear to have taken any action against 
Madan or Basudeo on 10th or 11th. It 
appears however that on 12th, at about 
midday, Basudeo and Ganda, who were 
nob under any police restraint, made a 
very important statement to the Sub- 
Inspector. We have no details of that 
statement on the record. As it was a 
statement which was in no sense a con- 
fession I think the learned Sessions 
Judge ought to have got that statement 
proved hy the Sub-Inspector and made it 
a pin t of the evidence in the case. ^ The 
omission to do so was, in our opinion, 
serious. But this much we do know that 
j^asudeo and Ganda implicated Sankri 
and his wife and that upon the strength 


of their statement these two persons 
were arrested at 6-30 p. m. and dis- j 
patched to Sarabalpur, the headquarters ] 
of the District, the following morning, \ 
that they reached Sambalpur that j 
day, and that on 14th Dece-mber their | 

statements, purporting to be state- ’ 
ments under S. 164, Criminal P. O., , 

were recorded by Deputy Magistrate Maulv 
Wasiq All. Meanwhile, the Sub-Inspoo- 
tor (it is not known whether he was still 
staying at the house of Madan or not), 
was carrying on his inquiry and on the 
14th December, in consequence of further 
statements made about 2 p. ra. by Baau- 
deo and Ganda, ha arrested Madan, Basu- 
deo and Ganda on the charge of murder. 

It has been suggested by the learned Ses- 
sions Judge that the Sub-Inspector a 
action was quickened by the knowledge 
that the Deputy Superintendent of Police 
being dissatisfied with the progress made 
in the investigation, was himself proceed- 
ing to Liapanga. As a matter of fact, the 
Deputy Superintendent did arrive some 
time on the night of the 14th December 
and brought with him one or more Sub- 
Inspectors to assist in the investigation. 

On the 15th December Sankri and his 
wife were brought back in custody from 
Sambalpur to the place of occurrence 
where they were confronted with Madan, 
Basudeo and Ganda who were still in 
police custody; and in consequence^ of 
certain statements made by Sankri a 
purse containing Rs. 7-2-6 was recovered 
by the police from the young son of 


lankri. 

The matter of this purse has an irn- 
icrtant bearing in the case because it 
3 alleged that on the l2th December, im- 
aediately after her arrest, the wife of 
lankri gave .up the purse to the S^- 
nspector, Cakhfca Hari, stating that the 
, caused Madan had given her Bs. 8 as 
lUsh money immediately after the mur- 
ler of Anuohaya and that she had 
■onas 13 pies 6 out of the Rs. 8 and that 
he balance was in that purse. I wi 
•efer later to the Sub-Inspector s conduct 
n reference to this matter, but at this 

itage it is only necessary to J® 

s the case of the prosecution that the 
5ub Inspector has either negligently or 
ntentionally omitted to record in is 
lairv this very important statement y 
fvheri. On the 15th, 16th and 17th Boma 
witnesses were examined and on o 
m entioned date the five accused, namely 
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Madan, his two servants (Basudeo and 
Ganda) Sankri and his wife were dis- 
patched to Sambalpur. On arrival there 
Basudeo and Ganda both made statements 
before the Deputy Magistrate, ISIaulvi 
Wasiq AH, which were recorded under 
S. 164, Criminal P. O. Madan refused 
to make any statement, with regard to 
his connexion with the alleged crime. 

At this stage it will be convenient to 
consider the submission which has been 
eo forcibly made before us by the learned 
vakil appearing on behalf of the appel- 
lant Madan, that it has not been estab- 
lished that any murder took ]dace. Now 
the evidence upon this point is this: 
The medical evidence in the case shows 
that the skull and other bones found in 
the Gangajal .Tore by the police are the 
remains of a human being the sex whereof 
it is impossible to determine. The orna- 
ments found strewn about the place have 
been identified as those, which Anuchaya 
had been wearing. They are ordinary 
ornaments, such as are in common use 
and do not bear any special marks of 
identification, but nevertheless the wit- 
ness Sita being a i)erson living in the 
same house with the deceased would be 
in a position to identify them. The evi- 
dence given by her establishes that these 
are ornaments similar to those which 
Anuchaya was wearing when she left the 
house in the afternoon of the Bth Decem- 
ber. Then a silk sari aud a wrapper 
was also found at the place. Kvidence 
has been given by two dhobis, a man and 
a woman, which shows that this sari 
was that of the deceased and that the 
wrapper was one whicVi was used by the 
deceased and by various members of the 
deoease Vs family. There is also the evi- 
dence of a tailor %vho deposed that he 
once cub this wrapper and sewed up the 
ends. It is contended that the whole of 
this evidence as to the identification of 
the sari and the wrapper is false. It is 
true that the sari and the wrapper bore 
no identification marks, but it cannot be 
said that the persons who had washed 
them were nob in a position bo identify 
thorn nor that the tailor who had cut 
the wrapper was incapable of identifying 
it when called upon to do so. The medi- 
cal evidence also shows that human blood 
was found upon both these pieces of cloth. 
The case for the prosecution is that the 
body of the deceased was loft in the bed 
of the stream from the night of the Bth 


till the morning of the 10th December 
and that wild birds and animals having 
preyed upon the remains, there was 
nothing loft from which the features 
of the deceased could be identified. 
Having regard to the conditions which 
prevail in *this country it is impos- 
sible to reject this theory. There is fur- 
ther direct evidence to show that on 9bh 
December the -body of the deceased was 
found in a state capable of identification 
by at least three witnesses. The first of 
these is the boy Khedu to whom reference 
has already been made. lie states that 
he saw the body of Anuchaya lying at the 
place with the throat cut and that he 
fetched his master Aintha and showed 
him the corpse. There is also the wit- 
ness Sankri Padhan, who states that 
while going to market on the 9bh in the 
afternoon he saw the body being eaten by 
vultures. It is remarkable that none of 
these witnesses w'ho profess to have 
recognized Anuchaya gave any informa- 
tion that day to the members of her 
family. 

It appears that Khedu was exam- 
ined by the police on the 16; Aintha was 
also examined on the same date while 
Sankri was examined bn the 17th and the 
only explanation offered by those witnes- 
ses for not giving immediate information 
was that they were overcome with fear 
that they might be implicated in the case. 
Having regard bo the conditions prevail- 
ing in the tract from which this case 
comes and to the general ignorance of tlie 
class of persons to which these witnesses 
belong, the explanation does nob seem to 
me to be at all an iiuprobable one. Witli 
reference to the witness Khedu there is 
a further fact which requires to be con- 
sidered. Ho states that ho rnob Sitararn, 
the brother of the deceased, on the mor- 
ning of Monday the lObh, aud that he 
told Sibarain biiat he had seen the body 
on the previous day. Nosv Sitararn was 
examined by the police on the llth and 
ho made no mention of the fact bltafc 
Khedu had told him that ho had seen the 
body on the 9th. lb was not bill 1.5fch 
- December tliab Sitarain told the police 
that Khedu had seen the body on the 9bh. 
This is un louhtedly a point against ti^e 
prosecution bub having regard to the 
weight of evidence to the contrary, I 
think it is established that Khedu and the 
other two witnesses are speaking the 
truth. 
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In these circumstances, the only con- 
clusion which can bo drawn from the 
facts is that the deceased met hei’ death 
by violence. The next question is who 
caused her death? Suspicion naturally fell 
upon Basudeo. Wlion first questioned by 
13abuna he declined to ?|ive any informa- 
tion of the girl’s whereabouts. It is sug- 
gested that the deceased might have gone 
on her business, which was that of selling 
fish and met her death at the hands of 
some per.son or persons unknown. In this 
connexion our attention has been drawn 
to an inconsistency between the informa- 
tion lodged by Babuna and the evidence 
given by liim at the trial. In the infor- 
mation he stated that the deceased left 
with a basket of fish, whereas at the trial 
he has made rigorous attempts to deny 
that ha made any such statement at all. 
Now the reason for this denial is quite 
.apparent. Ho is afraid of making any 
admission which will favour the theory 
that the murder was committed by some 
unknown person. Whether the basket 
was a mere pretext or whetlier she did 
intend to do some selling that day there 
is no evidence to show, but that she did 
go with Basudeo is in my opinion con- 
clusively established. 

The onus therefore lies heavily on 
Basuleo to account for her subsequent 
movements. His denial that he went to 
the girl’s house at all rpdses an inference 
of guilt though not by any means a con- 
clusive one; bub the importance of her 
being last seen in liis company is that it 
furnishes corroboration of the evidence 
of the two accomplices Saukri and Kheri. 
But before I pi ocesd to deal witli their evi- 
dence it is necessary to refer to one part 
of the case about which there is consi- 
derable controversy. Both of them state 
that bliey went ou 8bh December to 
Madan’s liouso at his request for the pur- 
pose of discovering ways and means of 
procuring an abortion ui>on the deceased. 
Tlie case for the prosecution is that the 
deceased was three months’ pregnant and 
that the accused, Madan was responsible 
for her condition. On hohalf of the de- 
fence tliere is a complete denial of the. 
pregnancy although the intunacy isadmib- 
fcel. It is argued that the whole story 
about Sankri and his wife liaving gone to 
tlio house of ^tadan on that night is a 
concoction from beginning to end. Now 
the two witnesses who give direct evi- 
dence a? (o tlie condition of pregnancy are 


Sita, the sister-in law of the deceased, 
and a woman named Tara. With regard to 
Tara the learned Sessions Judge, we think 
rightly has preferred to class her as a some- 
what doubtful witness. She states that 
she was in tlie habit of accompanying the 
deceased to. tlie house of Madan and that 
one night, while the deceased and Madan 
were sleeping in one of the apartments- 
while she (the witness) was in another 
apartment, she overheard conversation 
between Madan and the d 0 cea?ed in 
which tlie deceased threatened Madan. 
with exposure on the day of his 
daughter’s welding. We think it is 
doubtful whether this witness could 
have overheard the whole conversation 
under the conditions which she relates, 
and as the learned Sessions Judge ’nas, 
after observing her demeanour in the 
witness-box, declined to accept her as a 
witness of truth, we think we must also 
form the same estimate of her testimony. 
But with regard to Sita, there can be no 
doubt that she was in aiiosition to notice 
the symptoms which she describes. Her 
evidence therefore also corroborates the 
story told by the accomplices as to the 
object of their visit to the house of 
Madan on the night of the 8th. It has 
keen pointed out to us that neither in her 
sbibernent as recorded by the police nor 
in her statement before the committing. 
Magistrate was any mention made by her 
of the symptoms which she now des- 
cribes. The omission on the part of the 
Sub-Inspector may bs due to neglect or, 
as is suggested by the prosecution, to a 
desire to shield Madan and from the cir- 
cumstances that he made the same kind 
of omission in regard to Sankri’s wife 
raises strong suspicious against ‘ his 
honesty. As to the statement before the 
committing Magistrate which is very * 
brief it is not known whether the witness 
was ever questioned upon this point. If 
she had been, and if she had then denied 
the fact of pregnancy, there may have 
been good ground for suspecting the evi- 
dence of the accomplices upon this ques- 
tion, bub in the absence of any direct evi- 
dence to show that the statement made 
by Sita in the Sessions Court is false, X 
think her account of the symptoms ob- 
served in the deceased must be accepted 
as correct. 

There is one other point in this con- 
nexion which has been brought to our 
notice today by the learned vakil for the 
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appellaiifc, ^ladan: fcho learned vakil 
points out that in the spiral hal report 
drawn up on the 10th December there is 
mention of a kaupina cloth which has 
been translated in the reiiort as “under- 
cloth and which is said to have been 
found near the remains in the Gangajal 
Jore. _ It is suggested that a kaupina 
cloth is generally worn by women during 
the period of menstruation and that the 
finding of such a cloth completely de- 
molishes the theory as to the deceased’s 
condition. Now, whetliera kaupina is 
a cloth such as is suggested by the learned 
vakil for the appellant or nob has not 
been establislied by any evidence. My 
own improssiou. on reading the report, 
was that it was a kind of under-skirt 
worn usually by women under their outer 
sari; but even if it bo such a cloth as is 
now suggested it is in mv opinion not 
inconsistent with the theory of preg- 
nancy; for it is a %vell. known fact that 
even during that condition menstrua- 

tion some times continues for several 
months. 


The accomplices having been corrobora 
ted so far. let us proceed to test the resi 
of their evidence. It has been contender 
by the learned vakil who appears for the 
appellant, Madan, that the statements ol 
bankri and his wife before Maulvi Wasin 

All on 14th December 1917 are whollv 

madmissible in evidence. The Uarnod 
i esaions Judge has made no reference to 
these statements and I think that he was 
wrong in omitting to do so. If they had 
previously made any inconsistent state- 
monts then surely the accused were en 
titled to the benefit of tlie doubt arising 
h-om such inconsistencies. It appears 
that the learned Deputy iVfagisbrate 
caused the exact words of Sankri and his 
wife to bo recorded in Uriva by a clerk 
acquainted with tliab language while lie 
himself recorded a note in English We 
have before us a translation of the ver 

nacular statement and we find tliat at 
that early stage bankri stated before the 

Deputy Magistrate that he and his wife 
had l)oen taken to the house of Madan by 
basudeo and that he was asked by 

.ladan s mother to procure an abortion, 
that ho replied that he could not perform 
the puja because he was not in a condi- 
tion to do so on that day and that ho 
would perform it 4 or 5 days later. It ig 
necessary to note here tliat according to 
the evidence bankri is believed to be an 


exerciser of evd spirits and that he and his 
wife are the priest and jiriostess of the 
temple of Kali close to the scene of 
occurrence. The statement proceeds 
to recite that at Madan ’s request 
they accompanied Madan, Basudeo, 
Ganda and Anucliaya, who was brought 
out of a hut called the Chanri house 
as far as the Gangajal Jore, that when 
they had reached the bank of the stream- 
let, ^ladan and Auuchaja went on 
ahead while tlie other four remained 
behind, that shortly afterwards Madan 
called out to Ganda and Basudeo, that 
Ganda and Basudeo then went forward; 
that Basudeo hnnded a tangi to Madan, 
that Madan struck Anuchaya with the 
tangi, that thereupon Basudeo also struck 
her and that in answer to Anuchaya’s 
entreaties for mercy, Madan replied that 
she would not escape death. Kheri’s 
statement though a much shorter one, is 
to the same efiect. There is however 
one curious point in it which required to 
be noticed. She asserts that Anuchaya 
cried out and begged for mercy exclaim- 
ing that slie would not stay i'n lyfadan’s 
house. In explanation of this it is sug- 
gested by the juosecution that Anuchaya 
had threatened to stay in Madan’s house 
against his will in onlor to shame him 

and to force h,im to malce some provision 
for her. 

Tlio learned vakil for the appellant, 
relying upon the case of Quccn-Eyyijn-ess 
V. BJiairah Cii under Chuckerhutty (l) con- 
tends tliat hotli these statements re- 
corded by Maulvi Wasiej .-Mi are witlioub 
jurisdiction and are not, therefore a'l- 
missible either to corroborate or contra- 
dict Sankri and his wife. Now it is true 
that one of the learned Judges in the case 
just cited, nauioly, Banoi joe, J., clearly 
expressed the o[)inion that a jVfagistrato 
acting under S. Ifil. Criminal P. U.. has 
only jurisdiction to record tlio statements 
of w' i tnessos and the confession.s of ac- 
cused persons and that if an accused pei- 
son makes a statement which falls short 
of a confession there is no jurisdiction to 
record that statomenb and if recorded 
it is inadmissible as evidence at any sub- 
sequent stage of the case. The learned 
Judgo^is of oj)iniou tliat the sections of 
the Tlivideiice Act are controlled by 
Ss. 1()4, 342 and 304, Criminal P, C. 

and ho relies upon a clecision of i, ho 
Madras High Court in (Jupen-E 7 ,i firrs-i \ 

(1) tl&OSJ -2 U. \V. N. 7Uii. " ^ 
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Viran (2). The other learned Judge 
who formed the Bench did not, however 
go so far, bub on the facts of that parti- 
cular case preferred to hold that the 
statement was inadmissible on the ground 
that it had been shown that it was made 
voluntarily. With the greatest respect, 
I venture to differ from the view of the 
former learned Judge. In my opinion 
there is nothing in S. 161 or any other 
sections of the Criminal Procedure Code 
which forbids a Magistrate from record- 
ing a statement if the accused chooses to 
make one before he is placed on his trial. 
Such a statement, if proved to be volun- 
tary, is not onlj^ admissible bub is of the 
greatest value as a fact relevant to the 
probability or improbability of his guilt. 
It has been held in Emperor v, Eangal 
Mali (3) that statements mads before 
the police at any stage before the exami- 
nation of the accused in Court for the 
purpose of explaining the evidence re- 
corded against him are admissible for the 
purpose of adjudicating upon his guilt, 
and that being so, I entirely fail to see 
why statements to a Magistrate under 
conditions which are much more reliable 
than those under which statements before 
the police are recorded should not also 
be admissible. Ss. 9 and 11, read with 
S. 21, Evidence Act, in my opinion amply 
justify a Court in admitting into evidence 
all previous statements made by the ac- 
'cused which have a bearing upon the 
jquestion of his guilt and whether the 
jprevious statement is made to a police 
officer to a judicial officer or to a third 
party is immaterial if the statement is 
relevant to the fact in issue, namely, the 
accused’s guilt. 

It is true that the rule of their Lord- 
ships’ decision in Queen^Empress v. 
Bhairah Chunder CMvckerbuttij (1) has 
been followed in other cases in regard to 
statements made in the course of what 
are known as verification proceed- 
ings in the presence of the police but 
whatever might be said with regard to 
the value of those statements, I do not 
think that those cases lay down any 
general proposition of law, that it is not 
competent to the prosecution to prove as 
against an accused statements made by 
him at a stage previous to his examina- 
tion in Court. Holdin g therefore tha t 

(2) 9 Mxd. 224. 

(a) A. I. R. 1916 Cal. 256=20 I. C. 161=41 
Cal 601. 


the statements made by the two accom- 
plices in this case before the Deputy 
Magistrate under S. 164 are admissible, 
the question is whether or not they cor- 
roborate the statements made in the 
Court of Session. There does not seem 
to be any material discrepancy and they 
are in my opinion acceptable as corrobora- 
ting, under S. 157, Evidence Act, their 
testimony in the Sessions Court. Then 
as to the statements made by these wit- 
nesses on 19bh December before the 
Committing Magistrate, there is no mafce,- 
rial variation except as to the respective 
parts played by Mad an, Basudeo and 
Ganda in inflicting the injuries upon 
the deceased. 

In the view I take of the complicity of 
Madan, his two servants and Sankri and 
his wife in the murder the actual part 
played by each in the attack is a matter 
of comparatively minor significance but 
if anything is to be gathered from the 
variations as to the part played by each 
in the attack, it is that there was an in- 
clination to protect Madan and Ganda at 
the latter stages of the case and to as- 
cribe the fatal blow to Basudeo. Hold- 
ing that those variations are of minor 
importance I am satisfied that the evi- 
dence of Sankri and his wife has been 
materially corroborated. Now the learned 
counsel who appears for the Crown and 
who has argued the case with great fair- 
ness has attempted to suggest that Sankri 
and Kheri were not accomplices in the 
legal sense of the word, and that though 
they may have been present it has not 
been shown that they were privy to the 
conspiracy to murder. It is impossible, 
having regard to the ordinary course of 
human affairs, to accept the suggestion 
that although they arrived in the middle 
of the night at the house of Madan, and 
although they were asked to engage in a 
nefarious operation upon the deceased, 
and although they consented to go with 
the deceased and Madan and his two 
servants to the bed of the stream, they 
had no intention of joining m the attack 
which put an end to her life. In my 
opinion they were fully cognizant of the 
purpose- for which they were taking the 

deceased, and having f fl!«v 

circumstances I have no doubt that they 

were party to a conspiracy for the pur- 

pose of causing the death of the deceased. 

No doubt, under S. 133, Ev’den^se A^,, 

their evidence by itself would be aua- 
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cienfc for the purpose of a conviction but 
it is a rule of practice founded on experi- 
ence that in every case where an accom- 
plice has given evidence the Court must 
raise a presumption that he is unworthy 
of credit unless corroborated in material 
particulars. Failure to raise this pre- 
sumption is an error of law but the 
degree of weight to be attached to the 
presumption is a matter to be judged on 
the facts of each case and it is for the 
Court to say upon the evidence adduced 
before it whether that presumption has 
been adequately rebutted. The learned 
counsel for the prosecution has draw'n 
our notice to the case of Phillip Jacobs 
(4). In that case the accused were charged 
with dishonestly retaining stolen pro- 
perty and the only corroboration was a 
denial on his part of his intimacy with 
the actual burglar. 

The Court held that the denial itself 
was sufficient corroboration. Now, in this 
case what is the position? 1 have already 
said that it has been established that 
Easudeo went to the house of the decea- 
sed and brought her away saying that 
she was required at Gurupali. Basudeo 
has nob explained where he took the 
deceased. It is established that Basudeo 
is the servant of Madan and that he 
sleeps in the house of Madan at night, 
that there is no reason for suspecting 
him of any intimacy with tlie deceased, 
that Madan on the other hand had been 
the paramour of the deceased for three 
years, that he was in the habit of send- 
ing Basudeo to fetch her, and that Basu- 
deo had on previous occasions fetched 
her. It is not a reasonable inference to 
draw in these circumstances that on this 
day too she was fetched by Basudeo not 
for his own purposes but for T^Iadan's 
purposes? Then wo have the events which 
took place in the early part of the eve- 
ning. The evidence of Sarbhak Gond 
shows that he, early in the evening, w’ent 
with Ganda to fetch Sankri to Madan’s 
house and that Sankri at first refused 
to come. Then there is the evidence of 
Palan Kulta, another servant and the boy 
Ijoohan, also a servant of Madan who was 
sleeping in tlio house that night and W'ho 
states that Sarthak came to the room in 
which Basil leo was sleeping and asked 
Basudeo to go to his master. There is 
also the evidence of these w itnesses te 
the effect that labor on th^ev saw Madan 

(4) i Cr. App. H. 215. ' 
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leave the house with Basudeo and Ganda 
and that Basudeo did not return till a 
very late hour of night. 

I see no reason for disbelieving these 
witnesses. The learned Sessions Judge 
and one of the assessors have seen ,these 
witnesses and believed them and I kee no 
reason for doubting the correctness of 
their finding. Finally there is the evi- 
dence of Sankri’s little boy Kangalu Keob 
who states that Madan, Basudeo and 
Ganda came and took Ids father and 
mother with them that night. It has 
been suggested that it is very unlikely 
that these two accomplices would have 
left the young boy in the house alone. 
Then it is suggested that it is extremely 
unlikely that if Madan was desirous of 
procuring an abortion upon the deceased 
his mother who comes of a respectable 
family would have interviewed Sankri 
and his wife and discussed the matter 
with thorn. In my opinion that direct 
evidence in this case is such that it is 
impossible to reject it on the ground of 
its improbability. Therefore in my opi- 
nion, taking the evidence as a whole, 
there is material corroboration of the 
statements of the accomplices and the 
guilt of the accused, Madan, is established 
beyond doubt. For the same reason the 
guilt of Basudeo is established with equal 
certainty. 

One other matter remains to bo con- 
sidered and that is the question of motive. 
It is clear that Basudeo bad no direct 
motive in killing tlio decease !. He joined 
the conspiracy merely at the instigation 
of his master. With regard to Madan it 
has been contended that lie was fond of 
the deceased who was a young woman of 
24 or 25 yeirs of ago, that he i.s a compa- 
ratively wealthy man. that his father had 

done creditable service under Government 

and was a Bai Sahib and tliat a man of 
his position coulrl have aflordoil to Iceep 
Anucliaya as his conculjino. It is itnpo.s- 
sil)l 0 in every cise to find the motive for 
the crime, hub it has hoen suggosto 1 that 
Madan may have considered it more con- 
venient to get rid of Annchaya as she was 
likely to heco ne trouhlesomo and wc c;ui 
only say that sucli a tlieory is nob in- 
consistent \vith t.lie ovidunce uliicli has 
been laid before us. Tlioro i-s also a S'lg. 
gestion that the attack and tlio killing 
took the form of a sacrifice to thogo ldoss 
Kali. There i.s no evidence to snpjiort this 
suggestion except a stateit)ent iTiado hy 
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Basucleo, but the presence of the priest 
anJ priestess of the temple . and the un- 
doubted visit of Madan to the temple im- 
mediately after the visit for purpose of in- 
voking the assistance of the goddess does 
suggest that there may have been a religi- 
ous element in the crime. The priest and 
the priestess had no particular motive in 
joining the conspiracy and this part of 
the case must I fear be left in obscurity. 
There is however one feature in the state- 
ment made by them which is as curious 
and unintelligble as it is extraordinary. 
They state that before the attack the 
remaining members of the party hung 
back while Madan and the deceased went 
forward in the direction of some hushes 
and Madan had sexual intercourse with 
the deceased. It is not a late invention. 
We find it in Sankri’s statement on 
14th December before the Deputy Magis- 
trate and since that date all subsequent 
statements, whether made by Sankri or 
Jvheri.or P>asudeo orGanda make mention 
of this fact. What the relevancy of this 
act is to the crime I am unable to say. 

Finally, there is one other point which 
requires to be noticed, namely, the find- 
ing of the purse containing Rs. 

The Sub-Inspector did nob record the 
fact that Sankri’s wife had stated on 
12th December that the money had l)een 
given to her by Madan. The evidence of 
.Tubraj and Sidheswar Tri pathy establishes 
that this statement was in fact made by 
Klieri and Kheri's deposition In Court is 
that this money represents the balance 
of the Rs. S which were given to her as 
hush money. Madan had declined to 
make any statement as to this. A writ- 
ten statement was filed on tliis behalf 
which is quite valueless and ought not 
to iiave been received and in wiiich he 
gives no explanation of the various circum- 
stances esbablislied against him. Although 
it was not obligatory upon him to make 
a statement, ha ought, if innocent, to 
have been in a position bo ext)lain these 
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circumstances. In these circumstances, , 
the conviction for murder with regard to 
him as also with regard to Basudeo must 
be upheld. As regards the question of 
sentence, where five persons join together 
in a conspiracy to kill another the actual 
part taken by each in the furtherance of 
the common object of that conspiracy is 
immaterial, but, nevertheless, I think 
that there are circumstances in this case 
which make it unnecessary that we shouF" 
confirm the sentance of death passed upo. 
Madan. It is difficult to say from whose 
brain came the instigation to murder. It 
may have been the priest and the pries- 
tess who suggested it as it is in evidence 
that it was the 9th day of the moon on 
which day sacrifices are made to the god- 
dess Kali; or it may be, though this is 
only conjecture, that the mother of the 
accused, Madan, was responsible; or it 
may be thot the accused Madan himself 
was responsible; but in view of this 
uncertainty I think that it would be 
more prudent to set aside the sentence of 
death passed upon Madan and substitute 
therefore the sentence of transportation 
for life. 

It is accordingly ordered that the con 
viebion of the appellant Madan be, ai 
is hereby, confirmed. The sentence ‘ 
death pissed upon him is set aside and 
lieu thereof he is sentenced to bransporti 
tion for life. The conviction and thi 
sentence of transportation for life passed 
upon the appellant Basudeo are con- 
firmed and his appeal is dismissed. In 
conclusion we have to express our a' 
nreciation of the fair and able manner ' 

which this case has been argued before . \ 

both by the learned vakil for tile appe* 
lant and by the learned counsel for the -i 
Crown and of the assistance they hav 
rendered to us in the discharge of ou ' '1 

difficult task, 

Thornhill, J. — I concur. < 

v.s./r.'v. Appeal dismissed. 
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